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STIBLINO  V.  MAITLAKD  AND 
ANOTHER. 


Mtuter  and  Servant —  OovenaiU  not  to 
**di9place'*  from  Employment  —  Implied 
Covenant 

Sj  the  agent  of  an  insurance  company^ 
being  indebted  to  the  company,  and  being 
preued  for  payment,  it  uku  arranged  that 
the  plaintiff  should  pay  the  money  to  the 
company f  and  that  the  company  should  ap- 
point him  and  8.  as  joint  agents,  vfith  the 
same  rates  of  payment  and  remuneration  as 
before,  A  deed  toas  executed,  containing  a 
covenant  that  in  coLse  the  company  should  at 
any  time  hereafter  "  displace  "  8.  from  his 
appointment  as  agent,  then  that  they  should 
and  vfould  forthufith  repay  to  the  plaintiff 
the  money  so  paid  by  him.  Subsequently,  the 
company  transferred  the  whole  of  their  busi- 
ness and  liabilities  to  another  company,  and 
refused  to  pay  the  plaintiff  the  money  so 
advanced  by  him: — Held,  in  an  action  to 
recover  the  amount,  that  there  wcu  an  implied 
covenant  on  the  part  of  the  company  that 
they  vfould  not  do  anything  of  their  oum 
voluntary  cut,  by  which  it  should  be  impos- 
sible for  them  to  keep  S,  in  their  employ  any 
longer,  and  therefore  that  they  were  liable  in 
the  action  by  the  plaintiff. 

The  decliunktion  was  in  covenant  to  re- 
Nbw  Sbbibs,  84.— Q.B. 


cover  1,449^.  10«.  ^d-,  and  at  the  trial, 
before  Cockbum,  O.J.,  at  the  Sittings  in 
London  after  Trinity  Term,  1863,  a  verdict 
was  entered  for  the  plaintiff^  subject  to  the 
opinion  of  the  Court  upon  a  case,  which 
was  substantially  as  follows : 

The  United  Kingdom  Life  Assurance 
Company  were  established  under  a  deed  of 
settlement,  and  were  registered  under  sec- 
tion 58.  of  the  7  &  8  Vict.  c.  110. 

In  1842  the  company,  of  whom  the 
defendants  were  trustees,  appointed  A  B. 
Seton  to  be  their  sole  agent  at  Glasgow. 
His  business  was  to  procure  persons  to 
effect  policies  with  the  company,  and  other- 
wise to  bring  business  to  the  office;  by 
way  of  remuneration  he  was  to  receive,  and 
did  receive,  10/.  per  cent,  upon  the  first 
premium,  and  61.  per  cent  on  the  succeed- 
ing premiums  in  respect  of  all  policies 
effected  with  the  said  company  through  his 
introduction,  and  5/.  per  cent,  on  all  pre- 
miums which,  by  direction  of  the  company, 
he  might  collect  firom  them,  and  also  an 
allowance  of  130/.  for  office  rent ;  in  addi- 
tion to  which,  the  company  paid  the  rates 
and  taxes  and  other  incidental  expenses 
connected  with  the  office. 

In  the  year  1848  they  advanced  to  him, 
on  loan,  2,000/L,  on  the  security  of  the  joint 
and  several  promissory  note  of  himself  his 
son  and  the  plaintiff.     In  December  1852 
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he  became  farther  indebted  to  them  in 
the  sum  of  1,449/.  10«.  9d.,  and  for'  this 
debt  the  company  had  no  security  whatever. 
They  pressed  him  for  payment  of  both 
amounts;  and  an  arrangement  was  made 
that  the  plaintiff  should  pay  off  both  sums 
upon  the  terms  and  conditions  of  a  deed 
hereinafter  referred  to.  The  plaintiff  did 
accordingly  pay  to  the  company  the  said 
two  sums,  and  they  appointed  him  their 
agent  at  Glasgow  jointly  with  Seton. 

A  deed  was  entered  into,  on  the  17th  of 
December  1852,  between  the  defendants 
and  two  other  persons,  as  trustees  of  the 
company,  of  the  first  part,  the  said  A.  B. 
Seton  of  the  second  part,  and  the  plaintiff 
of  the  third  part,  which,  after  reciting  that 
the  plaintiff  had  agreed  to  pay  off  the 
2,000/.  upon  having  the  securities  first 
transferred  to  him,  and  to  pay  off  the 
1,449/.  10«.  9d.  on  the  company  appointing 
him  co-agent  with  Seton,  the  trustees,  in 
consideration  of  these  payments,  assigned 
to  the  plaintiff  the  securities  for  the  2,000/., 
and  covenanted  with  him  that  '^  in  case  the 
said  company  shall  at  any  time  hereafter 
displace  the  said  A.  B.  Seton  from  his 
appointment  as  agent  of  the  said  company 
at  Glasgow,  then  the  said  company  shall 
and  will  forthwith  thereafter  repay  unto 
the  said  William  Stirling,  his  executors, 
administrators  and  assigns,  the  said  sum 
of  1,449/.  10a  9d.,  or  so  much  thereof  as 
shall  not  have  been  previously  repaid  to 
the  said  W.  Stirling,  or  otherwise  recovered 
or  received  by  him."  Then  followed  a  pro- 
vision, that  in  the  event  of  the  joint  agency 
at  Glasgow  being  determined  by  the  com- 
pany by  the  displacement  of  Seton,  the 
company  reserved  the  right  of  appointing 
the  plaintiff  as  their  agent  at  Glasgow  or 
discontinuing  his  services;  and,  if  they 
should  appoint  him,  of  compensating  him 
in  such  manner  as  they  might  think  proper. 

After  the  deed  had  been  executed,  the 
business  at  Glasgow  was  carried  on  by 
Seton,  in  the  name  of  Seton  &  Stirling,  but 
in  the  same  manner  as  it  had  previously 
been,  and  the  same  remuneration  and 
allowances  continued  to  be  paid  The 
plaintiff  himself  took  no  active  part  in  the 
said  agency,  though  he  occasionally  called 
at  the  office,  and  conversed  with  Seton  upon 
the  business  of  the  company.  On  the  29th 
of  July  1862  certain  heads  of  agreement 


were  entered  into  between  the  company  and 
the  North  British  and  Mercantile  Assurance 
Company  for  the  sale  and  transfer  of  the 
business,  goodwill  and  property  of  the 
company  to  the  North  British  Company. 
No  notice  was  given  to  the  plaintiff  of  this 
intended  transfer  till  the  15th  of  July  1862; 
and  on  the  8th  of  September  a  letter  was 
written  to  the  plaintiff  and  Seton  by  one 
of  the  defendants,  informing  them  that  the 
agreement  had  been  entered  into,  and  con- 
taining the  following  passage  :  "  In  return- 
ing you  the  cordial  thanks  of  the  board  of 
directors  of  this  company  for  your  influ- 
ential introduction  and  valuable  services,  I 
am  desired  to  express  their  earnest  hope 
that  you  will  continue  to  extend  your  in- 
fluence and  service  to  the  North  British 
and  Mercantile  Assurance  Company,  who 
will  carry  on  business  at  this  office  as  a 
branch,  and  who  will,  I  feel  assured,  give 
prompt  and  particular  attention  to  all  mat- 
ters affecting  the  interest  of  the  agents  and 
the  constituents.  I  have  the  pleasure  to 
inclose  you  a  prospectus  of  the  British  and 
Mercantile  Assurance  Company,  shewing 
the  terms  upon  which  they  grant  new  in- 
surances, and  at  the  same  time  to  inform 
you  that  Mr.  David  Smith,  the  general 
manager,  will  communicate  with  you  in  a 
few  days." 

The  transfer  to  the  North  British  Com- 
pany was  effected  on  the  1st  of  October, 
and  no  part  of  the  sum  of  1,449/.  lOs.  9d. 
was  paid  by  the  company.  The  partnership 
between  the  plaintiff  and  Seton  was  dis- 
solved in  January  1863,  and  the  present 
action  was  then  brought 

M.  Smith  {Murray  with  him),  for  the 
plaintiff. — ^The  defendants  are  liable  in  this 
action,  for  they  have  displaced  Seton  from 
the  agency.  They  have  bound  themselves  to 
pay  the  money  in  a  certain  event,  and  that 
event  having  happened  they  can  have  no 
defence  to  the  action,  especially  as'  it  has 
happened  through  their  own  voluntary  act 
by  putting  an  end  to  their  business  and 
transferring  it  to  the  North  British  Com- 
pany.  If  a  man  covenants  not  to  displace 
another  from  lus  chair,  it  would  make  no 
difference  whether  he  pushed  him  off  the 
chair  or  pulled  the  chair  from  under  him. 

[Cbompton,  J.  referred  to  Charnlep  v. 

(1)  5  East,  200. 


Vol.  34.] 
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It  cannot  be  contended  that  the  de- 
fendants were  bound  to  carry  on  their 
business  under  all  circumstances,  but  it  is 
submitted,  that  beyond  all  doubt,  if  they 
choose  of  their  own  act  to  put  an  end  to  it, 
they  are  bound  to  pay  the  plaintiff. — He 
referred  to  Tasker  v.  Shepherd  (2)  and 
M'Intyre  v.  Belcher  (3). 

Coleridge  {H,  Lhyd  with  him^  for  the 
defendants. — The  parties,  in  entering  into 
this  covenant,  only  contemplated  the  agent 
being  displaced  while  the  business  of  the 
company  was  continued.  It  was  supposed 
that  the  company  was  in  a  prosperous  con- 
diti  on,  and  that  the  arrangement  would  be 
an  advantage  to  both  parties.  If  the  plain- 
tiff's contention  be  the  right  one,  the  com- 
pany would  be  liable  if  they  had  carried  on 
the  business  for  twenty  years,  although  he 
had  been  receiving  commissions  during  the 
whole  of  that  time.  The  duties  and  remu- 
neration of  Seton  came  to  an  end  only  by 
the  company  ceasing  to  cany  on  business, 
winding  up  their  affairs  and  dissolving. 
Under  such  circumstances,  they  are  not 
liable  upon  their  covenant 

M.  Smithy  in  reply. — Suppose  the  man- 
ager of  a  theatre  covenanted  that  he  would 
pay  money  if  he  dismissed  an  actor,  and 
then  gave  up  the  occupation  of  the  theatre, 
he  would  surely  be  liable.  That  is  just  the 
same  as  the  present  case. 

[Shkb,  J. — ^Is  not  the  letter  of  the  8th 
of  September  a  displacement  of  itself)] 

Tes  it  is. 

CocKBURK,  C.J. — I  am  of  opinion  that 
our  judgment  ought  to  be  for  the  plaintiff. 
When  we  come  to  look  at  the  terms  of  the 
deed,  and  the  recitals  in  it,  the  nature  of 
the  arrangement  and  the  intention  of  the 
parties  become  plain.  Seton  being  the  agent 
of  the  United  Kingdom  Life  Assurance  Com- 
pany became  indebted  to  them  in  the  sum  of 
1,449^  109.  9d.  The  pkintiff,  finding  that 
the  company  were  pressing  their  agent,  was 
minded  to  pay  off  the  debt  due  from  him, 
and  then  the  question  arose,  how  was  the 
repayment  of  the  money  to  be  secured  to 
the  plaintiff;  and  the  deed  was  entered 
into,  according  to  the  covenants  of  which 
he  was  to  be   a    co-agent    with    Seton, 

(2)  6  Harl  k  N.  575;  8.  c.  30  Law  J.  Rep.  (n.s.) 
Ezch.  207. 

(3)  32  Law  J.  Sep.  (v.s.)  C.P.  254. 


the  object  being  to  give  him  a  control 
over  the  money  received  by  Seton,  and 
then  inasmuch  as  the  whole  object  of 
the  arrangement  would  have  been  defeated 
if  Seton  had  been  displaced,  the  covenant 
in  question  was  inserted.  After  a  time 
the  company  found  that  their  affairs 
were  not  prosperous,  and  an  arrange- 
ment was  entered  into  with  the  North 
British  and  Mercantile  Assurance  Company 
that  their  business  should  be  transferred  to 
theuL  Of  course,  when  this  took  place,  and 
the  transfer  was  effected,  there  was  a  dis- 
solution of  the  defendant's  company,  and 
there  being  no  further  business  of  the  com- 
pany, there  would  be  no  farther  agency, 
and  the  whole  thing  would  fall  to  the 
ground  I  think  this  comes  within  the  terms 
of  the  covenant,  and  that  the  meaning  of 
the  company  in  entering  into  the  covenant 
was  this:  "We,  being  the  United  Kingdom 
Company,  and  Seton  being  our  agent,  we, 
in  order  to  secure  to  you  the  repayment  by 
Seton  of  the  sum  which  you  have  paid  for 
him,  will  engage  that  we  will  continue 
him  in  that  employment  which  he  has 
hitherto  held,"  and  adopting  Mr.  Coleridge's 
construction,  "so  long  as  we  continue  to  be 
a  company."  Then  I  think  that  a  covenant 
is  implied  that  they  would  do  nothing  of 
their  own  accord  to  put  an  end  to  the  exist- 
ence of  the  company,  or  the  employment  of 
Seton  as  their  agent.  I  think  that  effect 
can  only  be  given  to  the  covenant  by  the 
continuance  of  a  given  state  of  things,  and 
there  is  an  implied  covenant  that  the  cove- 
nantors would  do  nothing  of  their  own  act 
which  would  put  an  end  to  the  continuance 
of  that,  without  which  the  object  of  the 
arrangement  could  not  be  attained.  While, 
therefore,  I  agree  with  Mr.  Coleridge,  that 
if  the  company  should  come  to  an  end  by 
reason  of  any  external  cause,  which  could 
not  be  considered  an  act  of  their  own.  it 
would  not  have  the  effect  of  displacing  the 
agent,  I  also  think  that  where  it  is  done  by 
their  own  voluntary  act,  there  is  a  breach 
of  covenant  for  which  the  plaintiff  is  en- 
titled to  bring  his  action  against  theuL  By 
their  own  act  the  company  have  put  an  end 
to  that  state  of  things  which  alone  could 
enable  them  to  continue  him  in  their  em- 
ployment. I  quite  feel  that  the  effect  of  our 
decision  may,  morally  speaking,  be  that  an 
injustice  will  be  done;  but  that  is  not  the 
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question  which  we  have  to  determine,  and 
it  may  possibly  be  that  the  company  may 
obtain  relief  by  a  proceeding  in  equity.  We 
have  only  to  consider  whether  there  has 
been  such  a  displacement  of  Seton  from  his 
employment  as  will  amount  to  a  breach  of 
the  covenant,  and  entitle  the  plaintiff  to 
maintain  this  action. 

Cbompton,  J. — I  am  of  the  same  opinion. 
The  plaintiff  declares  against  the  defendants, 
who  are  the  trustees  of  the  company,  upon  the 
covenant  to  pay  money  which  may  become 
due  upon  the  contingency  of  their  displacing 
Seton,  who  was  their  agent,  from  his  situa- 
tion. The  defendants  plead  that  he  was  not 
so  displaced,  which  raises  the  simple  ques- 
tion which  we  have  to  decide,  whether  what 
has  been  done  brings  them  within  the  mean- 
ing of  the  covenant,  which  is  not  that  they 
will  not  turn  him  away,  which  is  what  I 
understand  by  "displace'';  but  that  if  they 
do  displace  him,  they  will  pay  the  money; 
and  I  think  that  when  they  did  an  act  which 
necessarily  had  the  effect  of  displacing  him, 
they  became  liable  to  an  action.  I  referred 
during  the  argument  to  ChamUy  v.  Winr 
Stanley  (1),  where  a  woman  had  before  her 
marriage  covenanted  to  leave  certain  matters 
in  difference  between  herself  and  the  plain- 
tiff to  arbitration,  and  to  abide  the  award; 
the  arbitrator  made  the  award  after  the 
marriage,  in  favour  of  the  plaintiff,  and  an 
action  having  been  brought  against  the 
husband  and  wife,  it  was  held  that  inasmuch 
as  by  the  marriage  she  had  by  her  own  act 
put  it  out  of  her  power  to  perform  the 
award,  the  covenant  to  abide  the  award 
was  broken.  The  step  which  she  took  was 
a  very  natural  one,  but  as  it  was  an  act 
done  of  her  own  accord,  the  action  was 
maintainable.  In  the  present  case  no 
technical  words  are  used;  and  I  construe 
the  meaning  of  the  parties  to  be,  that 
Seton  was  not  to  be  put  out  of  his  place ; 
and  then  if  the  company  by  their  own  vo- 
luntary act  cease  to  exist,  he  cannot  any 
longer  remain  in  the  place.  The  plain  mean- 
ing seems  to  be  this:  the  plaintiff  says,  "I 
wiU  pay  the  money  which  Seton  owes,  but 
I  must  have  the  security  of  your  keeping 
him  in  his  situation,  and  you  must  give  me 
a  pledge  that  you  will  not  by  your  own 
voluntary  act  displace  him;  I  take  the  chance 
of  his  dying,  or  of  his  becoming  paralyzed, 
or  of  his  being  guilty  of  such  misconduct 


as  would  lead  to  his  dismissal,  but  you  must 
not  dismiss  him  of  your  own  heads."  It 
seems  to  come  within  the  rule  that  an  indirect 
act  is  the  same  as  a  direct  one,  if  the  neces- 
sary consequence  is  that  he  is  displaced. 
Perhaps  this  is  a  direct  act  of  the  company. 
The  argument  that  they  have  a  right  to 
dissolve  the  company,  would  apply  equally 
to  the  case  of  an  agreement  of  this  sort  with 
a  common  firm  or  partnership,  which  would 
displace  the  people  employed  by  them  if 
they  put  an  end  to  their  trade  and  business. 
I  think  the  company  did  displace  the  plain- 
tiff within  the  meaning  of  their  covenant^ 
and  that  the  plaintiff  is  entitled  to  recover. 

Mellor,  J. — I  am  of  the  same  opinion. 
Mr.  Coleridge  has  contended  that  the  com- 
pany could  not  "displace'' Seton  by  anything 
which  they  did,  except  while  they  were  carry- 
ing on  the  business  in  which  he  was  em- 
ployed by  them;  but  upon  looking  at  the 
whole  of  the  circumstances  and  the  deed, 
it  seems  to  me  to  be  far  more  reasonable  to 
construe  them  to  mean  that  they  should 
not  do  anything  which  would  have  the  effect 
of  displacing  hun.  By  this  arrangement  the 
plaintiff,  the  agent,  and  also  the  company, 
were  to  gain  some  advantage,  and  the  latter 
bind  themselves  not  to  displace  Seton,  be- 
cause the  plaintiff  wanted  the  security  which 
his  remaining  in  his  employment  afforded 
him.  The  company  had  no  right  to  put  a^ 
end  to  the  employment  by  the  voluntary 
transfer  of  the  business  to  the  North  British 
Company,  by  their  own  purely  voluntary 
act,  and  at  the  same  time  to  deny  their 
liability  to  pay  the  money  to  the  plaintiff. 

Shes,  J. — I  had  some  doubt  at  first 
whether  the  meaning  of  this  covenant  was 
not  that  the  company  would  not  displace 
Seton  while  they  continued  to  cany  on  their 
business;  but  I  have  now  come  to  the  same 
conclusion  as  the  rest  of  the  Court,  and  I 
think  with  my  Brother  Crompton  that 
Seton  was  displaced  by  the  dissolution  of 
the  business  which  the  company  carried  on. 
That  this  is  the  meaning  appears  more  cer- 
tainly from  the  second  covenant,  in  which 
they  appear  to  contemplate  the  event  of  the 
employment  of  the  plaintiff,  and  to  reserve 
to  themselves  the  right  of  appointment  and 
compensation. 

Judgment  for  the  plaintiff , 
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ALLDAT  V.  THE  GREAT  WESTERN 
RAILWAT  COMPANY. 


Carriera  hy  RaUway — CaUle — Unreaaon- 
able  CcndUioM — Special  Contract — "  /n- 
jury'^—Over^arriage— 17  &  18  Vid.  c.  31. 
#.7. 

The  defendants,  a  railway  company,  re- 
ceived certain  oattU  to  he  carried  for  the 
plaintiff  to  B.  station.  They  induced  him 
to  eign  a  ticket  containing  certain  "  special 
conditions"  among  others  thai  the  defen- 
dants were  not  to  be  answerable  for  '*  any 
consequences  arising  from  over-carriage,  de- 
tention or  dday  in,  or  in  relation  to  the 
conveying  or  delivering  of  the  said  animals, 
however  caused,"  The  cattle  were  sent  to  the 
H.  station,  which  was  a  more  distant  station 
than  the  B.  station,  and  where  they  remained 
for  some  hours  until  they  were  found  by  the 
plaintiff.  In  consequence  of  the  delay,  and 
from  want  of  food  and  water,  the  cattle  were 
inured.  There  was  no  considenUion  for  the 
special  contract  by  charging  the  plaintiff  a 
amaller  rate  of  charge,  or  anything  of  the 
hind  : — Held,  that  the  cattle  were  injured 
within  the  meaning  of  17  <£r  18  Vict  c.  31. 
«.  7,  and  also  that  the  condition  in  the  ticket 
was  unreasonable  within  the  meaning  of  that 
section^ 

The  first  count  of  the  declaration  alleged 
that  the  plaintifr  delivered  to  the  defen- 
dants certain  beasts,  to  be  by  the  defendants 
canied  from  Oxford  to  Bordesley  Station, 
Binningham,  and  there  delivered  for  the 
plaintiff  in  a  reasonable  time  then  next  fol- 
lowing, for  reward  to  the  defendants ;  that 
the  defendants  received  from  the  plaintiff 
the  said  beasts  for  the  purpose  aforesaid, 
and  all  conditions  were  fulfilled,  and  all 
things  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  have 
the  said  beasts  delivered  by  the  defendants 
at  the  last-mentioned  place,  yet  the  defen- 
dants so  carelessly  and  negligently  con- 
ducted themselves  in  and  about  effecting 
the  purpose  for  which  the  said  beasts  were 
so  bailed  to  them  as  aforesaid,  that  by  reason 
of  the  said  negligence  and  carelessness  of 
the  defendants  they  did  not  within  the  said 
reasonable  time  deliver  the  said  beasts  to 
the  plaintiff  at  Bordesley  Station,  Birming- 
ham, as  aforesaid,  by  reason  whereof  the 


plaintiff  lost  the  use  of  the  some  for  a  long 
time,  and  was  put  to  great  trouble  and  in- 
convenience, and  did  and  performed  work, 
labour  and  joumies  in  and  about  finding 
and  regaining  possession  of  the  said  beasts, 
and  was  deprived  of  the  opporttmity  of 
seUing  the  same,  and  for  a  long  time  was 
forced  to  expend  food  and  labour  in  feeding 
and  taking  care  of  them  for  that  time,  and 
the  beasts  were  not  at  the  time  and  place 
when  he  regained  possession  of  them  so 
valuable  as  they  would  have  been  at  the 
time  and  place  when  and  where  the  beasts 
ought  to  have  been  delivered  to  him  as 
aforesaid.  The  second  count  was  trover  for 
the  beasts. 

First  plea,  not  guilty;  second,  to  the 
first  count,  that  the  plaintiff  did  not  deliver 
to  them,  nor  did  they  receive  from  the 
plaintiff  the  said  beasts,  or  any  of  them, 
for  the  purpose  and  on  the  terms  alleged. 

At  the  trial,  which  took  place  at  the  last 
Warwick  Summer  Assizes,  before  Keating, 
J.,  it  appeared  that  in  1861  the  plaintiff 
bought  some  beasts  at  Oxford  market,  and 
delivered  them  to  the  station-master  at 
the  Oxford  station  of  the  defendants,  with 
directions  to  send  them  to  Birmingham  for 
the  market  which  was  to  take  place  the 
next  day.  At  the  time  of  delivering,  a  ticket 
was  given  to  and  signed  by  the  plaintiff, 
which  was  in  the  following  form  : 

"Cattle,  Sheep  and  Pigs  (reduced  rates). 

"To  the  Qreat  Western  Kailway,  Oxford 

Station, 

"Nov.  18,1861. 

"Received  from  Allday,  of  ,   the 

under-mentioned  animals  on  the  conditions 

stated  below,  and  at  special  reduced  charge 

below  the  rates  authorized  by  law. 

"  To  be  sent  to  Bordesley  Station. 

"  Special  Conditions. 

"The  loading  and  unloading  is  to  be 
performed  by  the  sender,  and  any  assist- 
ance voluntarily  given  by  the  company's 
servants  to  be  at  the  risk  of  the  owner. 
The  company  are  not  to  be  subject  to  any 
risk  in  the  receiving,  loading,  forwarding, 
in  transit  and  unloading,  nor  to  be  amen- 
able for  any  damage  actual  or  consequential, 
arising  from  suffocation,  from  being  tram- 
pled on,  bruised  or  otherwise  injured  from 
fire  or  any  other  cause  whatsoever,  nor  from 
any  conseqfiences  arising  from  over-carriage, 
detention  or  delay  in,  or  in  relation  to  the 
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conveying  or  delivertnff  of  the  said  animals^ 
hovoever  caused" 

It  was  not  proved  that  the  rates  charged 
were  not  the  rates  usually  charged.  The 
company  have  two  stations  for  the  delivery 
of  cattle  for  the  Birmingham  market,  one, 
that  at  Bordesley,  for  the  cattle  from  Ox- 
ford and  places  south  of  Birmingham,  which 
is  the  one  mentioned  in  the  ticket;  the  other, 
Hockley,  north  of  Birmingham,  which  would 
not  be  the  proper  one  for  the  plaintiff's 
cattle  to  be  sent  to.  The  plaintiff  made  in- 
quiries for  them  the  next  morning  at  tiie 
Bordesley  station,  but  inasmuch  as  they 
had  been  carried  to  the  Hockley  station,  he 
did  not  get  them  till  the  middle  of  the  day, 
and  when  the  market  was  nearly  over.  The 
proper  time  for  him  to  have  received  them 
would  have  been  early  in  the  morning,  and 
at  the  Bordesley  station.  By  reason  of  the 
delay  which  took  phice  he  lost  the  market; 
and  in  addition  it  was  proved  that  the 
cattle  had  become  injured  by  having  been 
kept  in  the  trucks  without  food  or  water. 
The  defendants  refused  to  make  any  com- 
pensation, and  the  action  was  brought  at 
the  time,  though  proceedings  were  after- 
wards stayed. 

In  consequence,  however,  of  the  decision 
of  the  House  of  Lords  in  Peek  v.  the  North 
Staffordshire  Railway  Company  (1)  the 
plaintiff  went  on  with  the  action.  The  de- 
fendants insisted  that  they  were  protected 
by  the  condition  in  the  ticket,  and  that  they 
were  not  liable  in  respect  of  over-carriage. 

The  learned  Judge,  however,  was  of 
opinion  that  the  condition  was  unreason- 
able, and  a  verdict  was  found  for  the  plain- 
tiff for  16/.,  leave  being  reserved  to  the 
defendants  to  move  to  enter  the  verdict  for 
them. 

Field  (Manley  Smith  with  him)  now 
moved  accordingly. — The  plaintiff  was  not 
entitled  to  recover  in  this  action  ;  he  has 
entered  into  a  special  contract  with  the 
defendants  as  to  the  terms  upon  which  they 
were  to  carry  the  cattle.  There  is  nothing 
unreasonable  in  the  conditions  set  out  in 
the  ticket,  nor  is  there  anything  in  the 
17  &  18  Vict.  c.  31.  s.  7.  which  can  shew 
that  the  contract  would  not  be  binding  upon 
the  plaintiff.  The  difficulty  of  making 
arrangements  for  the  carriage  of  cattle  is 
very  great,  and  there  is  always  a  possi- 
(1)  82  Lftw  J.  Rep.  (N.B.)  Q.B.  241. 


bility  that  they  may  be  carried  beyond 
the  particular  station  to  which  they  were 
destined.  ' 

[CocKBURN,  C.J.  —  You  must  go  the 
length  of  arguing  that  if  the  cattle  had 
been  carried  200  miles  beyond  Bordesley 
station,  the  defendants  would  have  been 
protected  firom  liability.] 

K  that  be  so,  the  defendants  may  be 
protected  on  the  ground  that  what  has 
happened  only  amounted  to  delay,  for  if 
the  plaintiff  had  not  accepted  the  cattle  at 
the  Hockley  station,  they  would  have  been 
sent  back  to  Bordesley  and  delivered  to 
him  there.  Next,  there  was  "  no  loss  of  or 
any  injury  done  to "  the  cattle  within  the 
meaning  of  17  <k  18  Vict.  c.  31.  s.  7,  and 
therefore  the  defendants  have  a  right  to 
limit  their  liability  as  they  would  be  able 
to  do  at  common  law.  Admitting  that  the 
condition  of  the  cattle  had  fallen  off  in  con- 
sequence of  the  want  of  fodd  and  water, 
that  would  not  amount  to  "injury"  within 
section  7.  of  the  above  act. 

CocKBTTBN,  C.J. — I  am  of  opinion  that 
there  ought  not  to  be  any  rule  in  this  case. 
It  is  admitted  that  there  had  been  loss  of 
condition  to  the  cattle,  and  it  is  clear  that 
that  amounts  to  "injury"  within  the  mean- 
ing of  the  7  th  section.  I  am  also  of  opinion 
that  the  condition  expressed  in  the  ticket 
is  unreasonable.  The  defendants  claim 
complete  immunity  firom  liability  in  respect 
of  all  delay,  over-carriage,  &c.  They  talk 
of  reduced  rates,  but  there  is  no  proof  that 
they  charged  the  plaintiff  anything  less 
than  the  ordinary  rates  of  charge.  It  might 
perhaps  be  reasonable  if  they  had  given  the 
plaintiff  the  choice  of  two  classes  of  rat«s, 
and  had  made  a  special  contract  limiting 
their  liability  in  consideration  of  the  lesser 
rate  being  charged.  But  no  such  thing  has 
been  done  here. 

Crompton,  J. — I  am  of  the  same  opinion. 
It  is  clear  that  the  cattle  sustained  injury 
by  reason  of  the  conduct  of  the  defendants. 
It  is  also  clear  that  the  condition  was  an 
unreasonable  one  ;  it  was  compulsory  upon 
the  plaintiff,  no  option  being  given  to  him, 
and  the  defendants  cannot  in  such  a  manner 
protect  themselves  from  liability. 

Mellor,  J.  and  Sees,  J.  concurred. 

Rule  refused. 
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ArbitfxUum — Attorney — Articled  Clerk 
— IIIms» — Dteckarge  from  Articles, 

Where  an  articled  clerk  hcui  served  for 
nineteen  months  under  his  articles,  and  had 
then  been  compelled  from  illness  and  other 
causes  to  be  absent  for  more  than  sixteen 
monthsy  this  Court  permitted  him  to  be  dis' 
charged  from  the  old  articles  and  to  serve 
the  same  master  under  new  ones,  for  sfwch  a 
period  as  with  the  time  during  which  he 
had  already  served  would  fnake  up  the  full 
period  of  five  years. 

This  was  an  application  to  the  Court  for 
an  order  that  A.  S.  De  Jivas  might  be 
discharged  from  artfoles  of  clerkship  then 
current,  and  that  he  might  be  allowed  to 
enter  into  fresh  articles  for  the  remainder 
of  the  time  necessary  to  complete  the  five 
years. 

It  appeared  from  an  affidavit  made  by 
the  dj&pk  that  articles  of  clerkship,  dated 
the  18th  of  November  1861,  had  been 
entered  into  for  the  period  of  five  years, 
and  that  he  had  served  the  attorney  with 
whom  the  articles  were  made  for  a  period 
of  nineteen  mouths  and  twelve  days  from 
their  date ;  that  on  the  Ist  of  July  1863 
he  was  compelled  from  ill-health  and  other 
causes  to  leave  his  occupation,  and  from 
that  time  to  the  present,  a  period  of  more 
than  sixteen  months,  he  had  been  absent ; 
that  he  was  now  desirous  of  continuing  his 
service  with  the  same  master. 

Peter  WilliamSj  in  support  of  the  appli- 
cation.— ^The  derk  wishes  to  be  allowed  to 
enter  into  fresh  articles,  and  that  the  time 
of  actual  service  under  the  old  articles  may 
be  allowed  to  count  as  good  service. 

[CocKBUSN,  C.J. — ^He  does  not  ask  that 
the  time  he  was  absent  should^count  ?] 

No. 

[Cbompton,  J. — ^Why  cannot  he  continue 
to  serve  under  the  old  articles  till  they  have 
expired?] 

Even  if  he  did,  he  would  be  obliged  to 
oome  to  this  Court  at  the  expiration  of  his 
articles — JSx  parte  Smith  ( I ).  It  is  perhaps 
more  prudent  that  he  should  get  rid  of  the 

(1)  28  Iaw  J.  Bep.  (v.s.)  Q.B.  263. 


difficulty  at  once  by  making  the  present 
application. 

Per  Curiam  (2). — He  may  have  leave 
to  enter  into  fresh  articles  to  serve  for  such 
time  as  will  be  necessary  to  make  up  the 
five  years  with  the  time  actually  served 
under  the  old  articles;  he  being  diischaiged 
from  the  old  articles. 

Order  accordingly. 


1864. 
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BOBEBTS  V,  EVANS. 


Award — Arbitrator  —  Enlargement  of 
Time — Jurisdiction, 

Where  there  was  cause  to  believe  that  an 
arbitr€Uor  had  failed  to  enlarge  the  time  for 
making  his  award  within  the  time  provided 
by  the  order  of  reference,  atid  he  had  refused 
to  give  any  information  a>s  to  whether  the 
enlargement  had  been  duly  made  or  not, 
this  Court,  upon  the  application  of  one  of 
the  parties  who  wished  to  make  ike  order  of 
reference  a  rule  of  Court,  ordered  the  arbi- 
trator* to  attend  before  the  Master  to  be 
examined  upon  the  matter,  in  ordet*  that  the 
order  of  reference  might  be  made  a  rule  of 
Court 

Rule  calling  upon  the  defendant  to  shew 
cause  why  a  rule  obtained  to  make  an  order 
of  reference  a  rule  of  Court  should  not  be 
discharged  on  the  ground  that  the  affidavits 
did  not  verify  the  time  at  which  the  enlarge- 
ments of  time  were  made. 

It  appeared  that,  by  an  order  of  Black- 
bum,  J.,  all  matters  in  difference  in  a  cause 
of  Roberts  v.  Evans  were  referred  to  an 
arbitrator,  who,  on  the  5th  of  February 
1864,  made  and  published  his  award  in 
writing.  The  proper  time  for  making  the 
award,  supposing  there  had  been  no  enlarge- 
ment, was  on  or  before  the  11th  of  January. 
The  award  on  the  face  of  it  shewed  an 
enlargement  to  the  1st  of  February,  and 
another  to  the  1st  of  MarcL  It  was  sworn 
that  the  latter  enlargement  was  not  made 
till  the  5th  of  February,  when  the  award 
and  order  of  reference  were  delivered.  The 
arbitrator  refrised  to  make  an  affidavit  or 

(2)  Cockbuin,  O.J.,  Crompton,  J.,  Mellor,  J. 
and  Shee,  J. 
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to  state  whether  the  enlaxgements  were 
made  in  due  time. 

Mellish  shewed  cause  against  the  rule, 
and  contended  that  the  arbitrator  had  no 
right  to  refuse  to  give  the  party  the  infor- 
mation which  he  asked  for. 

[CocKBURN,  C.  J. — What  ground  can  he 
have  for  refusing?! 

Some  strange  notion  of  the  dignity  of 
his  office. 

[CocKBUEN,  C.J. — Surely  this  Court  has 
power,  under  either  section  46.  or  section 
48.  of  the  Common  Law  Procedure  Act, 
1854,  to  order  him  to  appear  and  be 
examined  ?] 

Yes;  he  may  be  ordered  to  appear  in 
Court  for  the  purpose,  or  he  may  be  ordered 
to  attend  before  a  Judge  or  a  Master, 
and  be  examined  on  oath.  The  party 
has  a  dear  right  to  get  the  information  he 
requires. 

Per  Curiam  (1). — Let  a  peremptory 
order  issue  that  he  shall  attend  before  the 
Master  to  be  examined  on  oath,  and  let  the 
rule  be  enlarged  until  next  term. 

Order  accordingly. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from,  ike  Court  of  Queev^e  Bench,) 

1864. 
June 


14.-  / 


DAVIES  V.  PBICE.' 


ArhUrtUion  —  Objecting  to  Arbitrator^ 8 
A  fUhoriiy  —  Attending  before  Arbitrator 
under  Protest, 

If  a  party  to  a  reference  objects  that  the 
arbitrators  are  entering  upon  the  considera- 
tion of  a  matter  not  referred  to  them^  and 
protests  against  it^  and  the  arbitrators  never- 
theless  go  into  the  question  and  receive  evi- 
dence on  it,  and  the  party,  still  under  protest, 
continues  to  attend  before  the  arbitrators 
and  cross-examines  the  witnesses  on  the  point 
objected  to,  he  does  not  thereby  waive  his  ob- 
jection, Twr  is  he  estopped  from  saying  that 

(!)  Cockbum,  C.J.,  Crompton,  J.,  Mellor,  J. 
and  Shee,  J. 

*  Decided  in  the  SittingB  after  Trinity  Term, 
coram  Pollock,  C.B.,  Williams,  J.,  WilleB,  J., 
Bramwell,  B.  and  Channell,  B. 


the  arbitrators  have  exceeded  their  authority 
by  awarding  on  the  matter. 

This  was  an  appeal,  by  the  plainti£^ 
against  the  decision  of  the  Court  of  Queen's 
Bench  in  favour  of  the  defendant. 

The  action  was  on  an  award  for  2,000L 

The  declaration  alleged  that,  in  pursuance 
of  the  terms  of  a  lease  between  the  plaintiff 
and  the  defendant,  by  which  it  was  agreed 
that  in  case  of  differences  respecting  the 
construction  of  the  lease  or  anything  therein 
contained,  or  respecting  any  other  matter 
or  thing  connected  with  or  relating  to  one 
or  more  of  the  subjects  thereof,  such  differ- 
ences should  be  referred  to  the  arbitration 
of  three  indifferent  persons, — one  to  be  chosen 
by  each  of  the  parties  and  the  third  by  such 
two  persons;  and  it  averred  that,  differences 
and  disputes  having  arisen,  the  plaintiff 
appointed  A.  and  the  defendant  appointed 
B.  as  the  two  arbitrators,  and  that  A.  and 
B.  not  agreeing  in  appointing  a  third  arbi- 
trator, C.  was  appointed  third  arbitrator  by 
a  Judge  under  the  provisions  of  the  Com- 
mon Law  Procedure  Act,  1854,  and  that  the 
award  was  made  by  A.  and  C. 

The  defendant,  by  his  seventh  plea, 
pleaded  that  he  did  not  choose  R  to  be 
such  second  arbitrator  to  whom  the  said 
differences  and  doubts  should  be  referred, 
as  alleged  in  the  declaration. 

The  appointment  of  B.  by  the  defendant 
in  fact  was  not  to  determine  all  the  matters 
in  difference  alleged  in  the  declaration,  but 
conferred  only  a  limited  authority  to  decide 
on  the  construction  of  the  lease. 

On  the  reference,  the  defendant  objected 
to  the  arbitrators  going  into  any  question 
of  the  amount  of  damages  or  anything 
beyond  the  construction  of  the  lease;  but 
he  did,  under  protest,  attend  meetings  of  the 
arbitrators,  when  the  question  of  damages 
was  gone  into,'  and  cross-examined  some  of 
the  witnesses. 

The  Court  below  thought  by  thus  ap- 
pearing under  protest  to  contest  the  ques- 
tion of  the  damages,  the  defendant  did  not 
waive  the  substantial  objection  that  he  had 
taken  to  their  authority,  and  gave  judgment 
in  his  favour. 

H,  ZJoyd,  for  the  plaintiff,  the  appellant 
— ^The  arbitrators  clearly  had  power  over 
the  construction  of  the  lease,  and  there- 
fore the  award  is  good  as  to  that   part 
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Bat  the  power  to  decide  on  the  lease  inci- 
dentally gives  a  power  to  award  damages. 
The  d^endant's  protest  and  objection  was 
practically  a  nullity,  as  he  continued  his 
attendance  before  the  arbitrators  and  cross- 
examined  the  witnesses  on  the  question  of 
damages.  This  conduct  on  his  part  was  a 
waiver  of  all  objection  to  the  arbitrators' 
authority  over  damages. 

rWnjJAMS,  J. — If  the  parties  attend 
and  so  give  the  arbitrators  power,  is  it  not 
a  new  submission  1] 

No ;  a  waiver  acts  only  by  way  of  estop- 
pel The  defendant  cannot  be  held  to  say 
that  the  arbitrators  had  not  originally 
authority  to  decide  on  the  question  of 
damages  after  he  has  discussed  the  ques- 
tion before  them.  Ringland  v.  Lowndes 
(1)  is  a  clear  authority  that  if  a  party 
protests  and  yet  attends  before  an  arbitrator 
his  protest  comes  to  nothing,  and  his  ob- 
jection fti\s, 

[Pollock,  C.B. — I  cannot  distinguish,  in 
my  own  mind,  between  a  man  being  a  Judge 
and  a  man  being  a  Judge  quoad  hoc.  I  do 
not  see  why — ^if  an  arbitrator  deals  with  a 
matter  beyond  his  jurisdiction,  and  the 
party  protests,  doubting  the  arbitrator's 
authority,  and  yet  goes  on  to  take  care  of 
hb  own  interests  as  he  best  can,  saying,  I 
am  not  sure  that  you  are  right — ^he  is 
to  be  bound  by  the  award.  Why  is  he  dis- 
entitled to  protect  himself  from  the  conse- 
quences of  his  own  view  as  to  the  arbitra- 
tor's authority  being  wrong )  I  think  it  a 
much  more  difficult  question  whether  the 
defendant  could  have  availed  himself  of  a 
decision  in  his  favour.] 

Lush  (J.  Brown  with  him),  for  the  de- 
fendant, was  not  called  upon. 

Pollock,  C.B. — We  are  of  opinion  that 
the  plea  is  proved,  and  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed. 

The  other  Judobs  concurred. 

Judgment  affirmed. 


(1)  33  Law  J.  Rep.  (h.b.)  C.P.  25.   But  see  (he 
re^endzig  the  jadgment  below,  ibid.  p.  387. 
Nkw  BniH,  84.— Q.B. 


Bail  Court. 

1864.         yTKE  QUEEN  V.  COLLINORIDOE. 

June  11.* 

Merchant  Shipping  Act — Local  Marine 
Board — Duty  of  summoning  Witnesses  for 
the  Defence— Stat  17  <i&  18  Vict.  c.  104.  w. 
15,  241. 

A  local  marine  board,  appointed  under 
the  Merchant  Shipping  Act,  1854,  to  in- 
quire  into  a  charge  of  alleged  misconduct 
against  the  master  or  mate  of  a  vessel,  has 
a  discretionary  power  as  to  granting  sumr 
monsesfor  witnesses  for  the  defence. 

It  is  a  proper  course  for  such  Court  before 
granting  the  summonses,  to  inquire  who  the 
witnesses  are,  and  what  they  are  expected  to 
prove;  and  to  refuse  the  summons  in  respect 
of  any  untness  who  can  only  speak  to  matters 
clearly  irrelevant. 

The  witnesses  summoned  for  the  defence  are 
ufitnesses  of  the  Court,  and  their  expense  is 
borne  not  by  the  defendant  but  by  the  public. 

This  was  a  motion  for  a  certiorari  to  the 
local  marine  board  of  London,  to  bring  up^ 
a  conviction  or  finding  of  the  local  marine 
board,  on  a  summons  for  an  inquiry  into 
the  conduct  of  the  defendant 

Bj  the  Merchant  Shipping  Act,  17  dir  18 
Vict  c.  104.  ss.  241,  242,  the  local  marine 
board  have  power  of  inquiring  into  any 
charges  of  misconduct  of  any  master  or 
mate  on  board  of  merchant  vessels,  and  of 
suspending  or  cancelling  any  master's  or 
mate's  certificates.  The  defendant,  a  duly 
certificated  master,  was  prosecuted  before 
the  local  marine  board  for  alleged  miscon- 
duct, under  section  241.  According  to  the 
affidavits  in  support  of  the  motion,  the 
defendant,  two  days  before  the  hearing, 
required  the  secretary  of  the  board  to  cause 
certain  witnesses  for  him  to  be  summoned, 
giving  the  secretary  a  list  of  them.  The 
secretary  told  the  defendant  the  board  could 
not  summon  witnesses  for  the  defence.  It 
was  stated  also  in  the  same  affidavit  that, 
on  the  day  appointed,  the  defendant  ap- 
peared with  his  solicitor  to  answer  the 
charge,  but  that  an  officer  of  the  court 
refused  to  allow  the  attorney  to  enter  the 
board-room,  and  that  the  case  was  heard 
without  him,  and  the  defendant  was  con- 
victed of  misconduct  in  the  absence  of  his 
*  Decided  in  Trinity  Term. 
C 
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solicitor,  and  had  iiis  certificate  fluspended 
for  three  months. 

By  the  affidavits  in  answer,  it  appeared 
that  the  defendant  on  entering  the  room 
was  asked  whether  he  had  an  attorney, 
and  that  in  answer  he  said  that  he  could 
conduct  the  case  himself;  that  at  the  com- 
mencement of  proceedings  the  board  offered 
to  adjourn  the  hearing,  and  give  the  de- 
fendant an  opportunity  to  insure  the  attend- 
ance of  his  witnesses;  that  the  defendant 
answered  that  he  wished  the  inquiiy  then 
to  proceed ;  that  the  inquiry  then  pro- 
ceeded and  witnesses  were  heard  for  the 
prosecution,  and  the  defendant  made  a 
statement;  that  he  was  then  asked  to  fur- 
nish a  list  of  witnesses  whom  he  required, 
and  to  inform  the  board  what  they  were 
likely  to  prove,  that  the  Court  might  exer- 
cise a  discretion  whether  they  should  be 
called,  and  that  an  adjournment  should 
be  granted  for  the  further  hearing;  that 
the  defendant,  in  reply,  stated  that  he  would 
have  the  case  decided  then,  and  that  it  was 
decided  accordingly. 

H,  Giffard  shewed  cause. — ^These  pro- 
ceedings are  under  the  Merchant  Shipping 
Act,  1864,  Stat.  17  <&  18  Vict,  c  104,  and 
are  perfectly  regular.  By  section  242.  the 
local  marine  board  has  power  to  suspend 
or  cancel  a  master's  certificate.  The  objec- 
tions proposed  to  be  urged  fiul  in  point  of 
law,  and  are  not  grounded  on  fact  First,  the 
board  was  not  bound  to  summon  the  defen- 
dant's witnesses.  Section  241.  gives  the 
board  all  the  powers  of  inspectors,  and 
section  15.  gives  the  inspector  power  to 
summon  all  such  witnesses  as  hef  may  think 
fit.  The  board  has  the  same  discretionary 
powers  as  to  what  witnesses  it  will  require 
to  attend,  and  may  decline  to  summon  any 
when  it  is  not  satisfied  that  their  evidence 
will  be  of  importance.  Further,  the  defen- 
dant never  put  the  board  into  a  position  to 
decide  on  the  propriety  of  summoning  the 
witnesses.  With  regard  to  the  objection 
respecting  the  exclusion  of  the  attorney, 
the  affidavits  in  answer  shew  clearly  that  the 
defendant  did  not  complain  of  his  attorney 
being  excluded,  but  said  that  he  would 
conduct  his  case  himself 

Joyce  and  Gihhoru,  in  support  of  the 
rule. — The  defendant  had  a  right  to  have 
his  witnesses  summoned  for  him.  The 
legislature  never  intended  that  the  defen- 


dant should  be  bound  to  disclose  to  the 
other  side  and  to  the  Court  the  nature  of 
the  evidence  which  he  supposed  that  they 
would  give. 

[Crokptoit,  J. — ^It  may  be  that  the  rule 
is  framed  by  analogy  to  the  practice  of 
parliamentaiy  committees,  to  require  the 
party  to  state  what  the  witnesses  will  prova 
They  need  not  disclose  the  evidence  in  a 
way  to  do  any  damage.] 

The  legislature  says,  section  241,  that  the 
board  is  to  afford^  the  defendant /W/  oppor- 
tunity of  defence.  The  board,  therefore, 
has  no  such  discretionary  power  as  the 
inspectors  have.  The  powers  conferred  9ub 
modo  on  the  inspectors  are  conferred  abso- 
lutely on  the  board.  The  inspector  could 
inquire  only  into  certain  specified  matters 
under  section  15,  but  section  241.  gives 
larger  powers  to  the  board.  Further,  the 
statute  says  that  the  defendant  is  to  have 
full  opportunity  of  making  his  defence  by 
himself  or  otherwise.  That  means  that  he 
may  do  it  either  in  person  or  by  means  of 
his  legal  advisers.  The  defendant  had 
therefore  an  absolute  legal  right  to  have 
his  attorney  present,  and  the  attorney 
swears  positively  that  he  was  excluded. 
These  proceedings  of  the  Court  amount  to 
a  denial  of  justice.  A  certiorari  is  the  only 
remedy. 

Cbompton,  J. — ^The  certiorari  can  only 
be  granted  if  it  is  shewn  that  the  local 
marine  board  have  acted  beyond  their  juris- 
diction. They  were  the  judges  whether  the 
defendant  had  been  guilty  of  misconduct 
If  they  have  decided  without  hearing  the 
case,  I  think  I  ought  to  grant  the  certiorari. 
The  question,  to  my  mind,  is,  whether  the 
defendant  has  been  heard.  It  is  hardly 
necessary  to  say  anything  on  the  points  of 
law,  as  I  think  that  the  substantial  matter 
of  complaint  is  answered  by  the  affidavits. 
Proceedings  of  this  kind,  which  are  penal,  if 
not  criminal,  should  be  as  public  as  possible. 
Those  who  conduct  such  an  inquiry  should 
give  the  party  charged  every  opportunity  of 
having  his  attorney  and  counsel  and  witnesses 
present  It  can  hardly  be  contended  that 
there  was  no  evidence  of  misconduct  under 
the  act  of  parliament  But  the  applicant 
relies  on  section  241,  which  provides  that  the 
accused  shall  have  full  opportunity  of  making 
his  defence,  by  himself  or  otherwise ;  and 
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the  word  "otherwise"  there  seems  to  mean 
by  his  counsel  or  attorney.  The  only  clause 
under  which  any  power  of  summoning  wit- 
nesses is  given  is  by  the  proviso  in  section 
241,  that  the  board  shall  have  all  the 
powers  of  inspectors  appointed  by  the 
Board  of  Trade;  and  by  section  15.  an 
inspector  may,  b^summoL  under  his  hand, 
require  the  attendance  of  all  such  persons  as 
he  maj  think  fit  to  examine.  Witnesses, 
therefore,  are  to  be  summoned  under  the 
power  given  by  section  15 ;  and  I  think 
the  local  marine  board  takes  the  power  of 
summoning  witnesses  with  the  same  dis- 
cretionary qualification  as  an  inspector  had. 
llioee  witnesses  which  are  summoned  are, 
I  think,  to  be  paid  for  by  the  Court  which 
summons  them.  The  statute  seems  to  me 
to  give  a  discretion  to  bodies  such  as 
the  local  marine  board,  where  all  the 
expense  of  the  witnesses  is  to  be  thrown 
upon  the  public.  It  would  be  right  for 
the  board  to  prevent  a  witness  being  vexa- 
tiouslj  summoned  by  a  party.  I  think 
there  was  nothing  wrong  in  the  Court  saying 
to  the  defendant  ''give  us  a  list  of  the 
witnesses  you  wish  summoned,  and  tell  us 
what  they  are  expected  to  prove."  H^e  the 
defendant  was  asked  twice  whether  he 
wished  the  case  adjourned  for  the  purpose 
of  having  the  attendance  of  the  witnesses, 
and  was  told  that  it  was,  to  some  extent, 
discretionary  with  the  Court  to  grant  the  sum- 
monses. The  Court,  indeed,  would  act  very 
ill  if  they  did  not  allow  a  defendant  to  have 
a  summons  for  any  one  that,  in  the  widest 
senseycould  be  considered  a  necessary  witness. 
But  Uie  defendant  does  not  even  allege  that 
it  would  be  inconvenient  for  him  to  give  a 
Hat  of  the  witnesses.  It  is  suggested  that 
he  wanted  witnesses  to  prove  that  in 
some  other  cases  the  local  marine  board 
had  not  considered  the  course  of  conduct 
chaiged  on  him  to  be  misconduct  That 
was  an  irrelevant  matter  which  he  should 
not  have  been  aUowed  to  prove.  But  the 
defendant,  in  answer  to  the  inquiry  by  the 
Court,  says,  in  effect,  that  he  does  not 
want  any  witnesses.  The  same  reply  may 
be  given  to  the  objection  respecting  the 
exclusion  of  the  solicitor.  No  complaint  is 
made  by  the  defendant  of  the  absence  of 
his  solicitor.  He  is  asked,  in  effect,  whether 
he  wants  his  solicitor,  and  he  says  I  am 
going  to  conduct  my  case  myself.  If  a 
solicitor  be  prevented  getting  in  while  a 


trial  is  going  on,  it  is  very  difficult  to  say 
that  the  Court  has  on  that  account  no 
jurisdiction.  On  the  whole,  I  think  it 
cannot  be  said  that  in  this  case  there  was 
no  hearing.  If  the  board  has  not  heard  the 
case,  they  are  liable  to  a  mandamus  to 
hear  it.  I  therefore  put  my  decision  upon 
this  ground,  that  the  defendant  said  that  he 
would  go  on  without  witnesses,  and  would 
conduct  his  case  himself,  and  that  he 
wished  the  case  to  go  on  then  and  there. 
At  the  same  time  I  own  that  I  think  that 
there  was  some  obstruction  to  the  admission 
of  the  solicitor. 

Rule  discharged. 


1864 

Nov 


64.      f 
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THE  MSBCAlfTILE  MARINE 
INSURANCE  COMPANY  V. 
TITHERINGTON. 


Marine  Insurance — PoUcy —  Computation 
of  Time. 

By  a  policy  of  insurance  a  ship  wets  in- 
sured from  Liverpool  to  any  port  in  the 
Pacific  Ocean,  ^^and  during  thirty  day^ 
stay  in  her  last  port  of  discharge.**  In  an- 
other part  of  the  policy  there  was  the  usual 
printed  clause,  by  which  she  was  to  be  insured 
**  until  she  hath  moored  at  anchor  twenty-four 
hours  in  good  safety**  She  arrived  at  M,  her 
port  of  discharge,  at7p.m.  on  the  25th  of 
May,  and  anchored  there,  and  at  3*45  a.m. 
on  the  2ith  of  June  she  was  driven  ashore 
and  lost : — Held,  that  the  loss  was  covered 
by  the  policy,  as  the  thirty  days  had  not  ex- 
pired when  she  was  so  lost. 

This  was  a  special  case  stated  for  the 
opinion  of  this  Court  under  the  Common 
Law  Procedure  Act,  1852,  in  an  action 
for  the  recovery  of  money  alleged  to  be 
due  from  the  defendant  by  way  of  contri- 
bution towards  the  sum  of  3,000/.,  paid  by 
the  plaintiffs  upon  the  total  loss  of  the  Albe- 
marle, on  the  24th  of  June  1863. 

GASB. 

1.  On  the  26th  of  Novemberl  862,  Messrs. 

A.  Baruchson  k  Co.,  the  owners  of  the  ship 
Albemarle,  effected  a  policy  of  insurance  on 
such  ship  for  the  sum  of  2,000/.,  a  copy  of 
which  is  hereunto  annexed. 

2.  This  policy  was  underwritten  by  the 
defendant  for  the  sum  of  100/. 

3.  On  the  26th  of  December  1862,  B.  k 
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Co.  effected  another  policy  on  the  said  ship 
for  1,000;. 

4.  On  the  4th  of  December  1862,  they 
effected  another  policy  for  2,000/. 

5.  The  said  ship  sailed  from  Liverpool 
on  the  23rd  of  December  1862,  and  arrived 
at  Mazatlan,  being  a  port  in  the  Pacific 
Ocean,  and  her  last  port  of  discharge,  on  the 
25th  of  May  1863,  at  7  p.m.,  and  then 
anchored  there. 

6.  The  vessel  remained  anchored  at  Ma- 
zatlan in  safety  until  the  24th  of  June  1863, 
and  on  that  day,  at  3*45  A.M.,  she  was  driven 
on  shore  in  a  gale  of  wind  and  was  whoUy 
lost. 

7.  The  said  B.  &  Co.  immediately  on 
hearing  of  the  arrival  of  the  said  ship  at 
Mazatlan,  proceeded  to  effect  an  insurance 
on  the  said  ship,  on  her  future  voyage;  and 
before  any  intimation  of  her  loss,  they,  on 
the  8th  of  July  1863,  effected  a  policy  with 
the  plaintiffs,  a  copy  of  which  is  hereunto 
annexed. 

8.  B.  &  Co.  in  like  manner  covered  by 
insurance  the  sum  of  2,000/.,  being  the  resi- 
due of  the  sum  at  which  the  ship  was  valued. 

9.  On  hearing  of  the  loss,  B.  <fe  Co.  applied 
to  the  plaintiffs  and  the  underwriters  on  the 
last-mentioned  policy,  to  pay  them  the 
amount  of  the  loss,  and  the  plaintiffs  and 
such  underwriters  thereupon  paid  to  the 
owners  of  the  said  ship  the  several  sums 
insured  by  them  respectively. 

10.  In  this  action  the  plaintiff  seeks  to 
recover  the  sum  of  47/.  15*.  3rf.,  being  the 
sum  which  the  plaintiff  contends  the  defen- 
dant is  liable  to  contribute  in  respect  of  the 
sum  of  100/.,  for  which  the  said  policy  was 
imderwritten  by  him  as  aforesaid,  upon  the 
ground  that  such  policy  was  in  force  at  the 
time  of  the  loss  of  the  said  vessel. 

The  question  for  the  opinion  of  the  Court 
is,  whether  the  policy  of  insurance  so  under- 
written by  the  defendant  as  aforesaid,  was 
in  force  at  the  time  of  the  loss  of  the  said 
vessel 

By  the  policy  which  was  underwritten  by 
the  defendant,  B.  &  Co.  caused  themselves 
"  to  be  insured,  lost  or  not  lost,  at  and  from 
Liverpool  to  any  port  or  ports  in  the  South 
and  North  Pacific  Oceans,  in  any  order 
backwards  and  forwards,  and  during  thirty 
days  stay  in  her  last  port  of  discharge,  with 
leave  to  cruise  off  any  port  or  ports  in  the 
Pacific,  for  a  period  of  thirty  days,  upon 
any  kind  of  goods  and  merchandise,  and 


also  upon  the  body,  kc.  of  the  good  ship  or 
vessel  called  the  AlbemarU,  .  .  .  beginning 
the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  aboard 
the  said  ship  as  above  upon  the  said  ship, 
&c.,  including  collision  clause,  and  shall  so 
continue  and  endure  during  her  abode 
there,  upon  the  said  ship,  &c.,  and  further 
until  the  said  ship  with  all  her  ordnance, 
tackle,  apparel,  <fec.,  and  goods  and  mer- 
chandises whatsoever,  shall  be  arrived  at  as 
above  upon  the  said  ship,  <&c.,  until  she 
hath  moored  at  anchor  twenty-four  hours  in 
good  safety,  and  upon  the  goods  and  mer- 
diandises  until  the  same  be  there  discharged 
and  safely  landed,"  &c  (The  clause  as  to 
the  thirty  days  was  in  writing,  that  as  to 
the  twenty-four  hours  in  print.) 

8%7'  O.  Honyman  (Mellish  with  him),  for 
the  plaintiffs. — The  policy  underwritten  by 
the  defendant  was  in  force  when  the  ship 
was  lost  The  thirty  days  ought  to  be  reck- 
oned from  midnight  on  the  25th  of  May, 
according  to  the  general  rule  which  is  laid 
down  in  Webb  v.  Fatrmaner  (l)and  Young 
V.  Higgon  (2).  Or  if  the  time  be  reckoned 
from  the  actual  time  of  her  arrival,  the  time 
of  the  accident  would  also  be  covered,  for 
the  thirty  days  would  not  expire  till  7 
o'clock  on  the  24th  of  June.  It  will  be  said 
that  on  the  construction  first  suggested, 
the  ship  would  be  uncovered  from  the 
time  of  her  arrival  till  midnight  That,  how- 
ever, would  not  be  the  case,  for  the  policy 
in  another  part  covers  her  until  she  has 
moored  at  anchor  twenty-four  hours  in  good 
safety. 

lAuh{Cohen  with  him),  for  the  defendant 
— The  policy  was  not  in  force  at  3*46  A.M. 
on  the  24th  of  June.  In  calculating  the 
thirty  days  stay  at  Mazatlan,  the  25th  of 
May  is  to  be  included,  for  any  other  mode 
of  calculation  would  render  the  ship  unin- 
sured for  a  portion  of  her  first  day's  stay. 
It  is  a  mistake  to  say  that  she  would  still 
be  insured  under  the  other  clause  in  the 
policy,  which  is  in  printed  words,  for  that 
part  is  not  intended  to  have  force  when  the 
parties  have  inserted  in  writing  their  own 
terms  as  to  the  thirty  days.  The  proper 
mode  of  construing  this  policy  is  that  the 
thirty  days  should  run  from  midnight  pre- 
ceding the  time  at  which  the  ship  arrived. 

(1)  8  Mee.  &  W  473;  s.  c.  7  Law  J.  Rep.  (N.s.) 
Exch.  140. 

(2)  6  Ibid.  49;  B.C.  9  Law  J.  Rep.  (n.8.)M.C.  29. 
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[Cbompton,  J. — ^We  muBt  construe  the 
policy  80  as  to  make  all  the  parts  of  it  avail- 
able, and  I  cannot  see  why  we  should  not 
read  it  as  meaning  that  the  thirty  days 
should  run  from  the  expiration  of  the 
twenty-four  hours  after  the  ship  had  moored 
at  andior.  Cockbusn,  C.J. — I  think  that 
is  the  right  yiew.] 

Per  Curiam  (3). — There  must  be  judg- 
ment for  the  plaintiffs. 

Jrtdgmeni  for  ike  plaintiffs. 


1864. 
Nov.  19,  23. 


THE  QUEEN  V.  THE  LOCAL 
BOABD  OF  HEALTH  OF 
THE  BOROUGH  OF  OOD- 
MANCHESTEB. 


Sewer  —  Drain — Watercourse  —  Public 
BeaUh  Act,  1848  (11  <fc  12  Vict  c.  63.)— 
Local  Board  of  Health. 

A  natural  stream,  supplied  by  natural  and 
artificial  drainage  of  cultivated  soil  belong- 
ing to  private  individuals,  uhjls  cleared  out 
and  partially  widened  and  deepened  by 
Commissioners  acting  under  a  private  indo- 
sure  act,  powers  being  given  to  them  to  do  so 
at  the  expense  of  the  proprietors.  In  its  pas- 
sage to  the  river  into  which  it  ultimately 
flowed,  it  passed  through  a  town  and  received 
ike  drainage  of  txoo  or  three  inhabited 
houses.  Semble — That  this  stream  was  not 
a  sewer  within  the  meaning  of  the  Public 
Health  Act,  184a 

But  even  if  it  were  so, — Held,  that  it  came 
wthin  the  exceptions  in  section  43,  and  that 
it  was  not  vested  in  the  local  board  of  health, 
and  that  they  were  not  liable  to  cleanse  and 
repair  it 

Mandamus  to  the  local  board  of  health 
of  the  borough  of  Godmanchester,  com- 
manding them  to  cleanse  a  sewer  or  water- 
course, pursuant  to  the  Public  Health  Act, 
184a 

The  defendants  made  a  return,  traversing 
the  allegations  in  the  writ,  and  alleging 
that  the  watercourse  was  not  a  sewer  which 
it  was  their  duty  to  cleanse,  and  also  that 
it  had  been  made  under  a  local  act,  and 
that  it  ought  to  be  cleansed  at  the  expense 
of  the  proprietors  of  the  lands  through 
which  it  flowed.     The  prosecutor  pleaded, 

(3)  Cockbum,  C.J.,  Crompton,  J.,  Mellor,  J. 
aadShee,  J. 


first,  that  the  watercourse  was  a  sewer 
vested  in  the  local  board  and  that  it  was 
their  duty  to  cleanse  it  Secondly,  that  it 
was  not  made  or  used  under  the  said  local 
act,  nor  ought  it  to  be  cleansed  at  the 
expense  of  the  proprietors,  &c. 

Issues  were  joined  upon  these  pleas. 

At  the  trial,  which  took  place  at  the 
Summer  Assizes  for  Huntingdon,  1 863,  the 
cause  was  referred  to  an  arbitrator  to  settle 
and  determine  the  question  as  to  the  origin, 
nature,  and  extent  of  the  Stonehill  Brook; 
what  was  done  by  the  Inclosure  Commis- 
sioners; what  alterations,  if  any,  what  re- 
pairs, if  any,  were  from  time  to  time  done, 
and  by  whom.  The  facts  to  be  stated  in  a 
special  case,  and  the  Court  to  draw  conclu- 
sions from  the  facts.  The  writ  and  return 
and  pleading  to  form  part  of  the  case. 

CASE. 
In  the  year  1802  the  Qodmanchester 
Inclosure  Act  was  passed,  entitled  an  act 
for  dividing  and  inclosing  certain  open  and 
common  fields,  meadows,  lands,  commons 
and  commonable  places  within  the  parish  of 
Gumcester,  otherwise  Codmanchester,  in  the 
county  of  Huntingdon.  This  act  may  be 
referred  to  as  part  of  this  case.  The  Com- 
missioners appointed  under  the  above  act 
made  their  award  under  the  same  on  the 
23rd  of  June  1809,  and  by  such  award  they 
did  set  out  and  appoint,  order  and  direct 
among,  other  things,  "one  other  public 
drain  or  watercourse,  four  feet  wide,  begin- 
ning at  the  London  turnpike  road  into  and 
over  an  allotment  to  the  Dean  and  Chapter 
(meaning  the  Dean  and  Chapter  of  West- 
minster) and  their  lessee,  along  Shooter's 
Hill,  and  thence  through  and  over  the  allot- 
ments to  Samuel  Bleckley's,  Lady  Olivia 
Sparrow's  and  John  Martin's,  to  and  across 
Gravelly  Way,  and  thence  over  an  allotment 
to  George  Maule,  into  an  ancient  water- 
course leading  into  the  town  of  Godman- 
chester, along  part  of  the  said  town  and 
thence  into  the  river  Ouse."  And  the  said 
Commissioners  did  by  their  award  direct 
(ifUer  alia),  "That  all  such  drains  and 
bridges  shall  be  made  and  for  ever  maintained, 
supported,  scoured  and  kept  in  repair  by 
and  under  the  direction  of  the  surveyor  of 
the  highways  for  the  time  being  of  the  said 
parish  of  Godmanchester,  at  the  expense  of 
all  the  proprietors  of  land  and  grounds 
divided  and  inclosed  by  virtue  of  the  act  in 
equal  proportions. "  The  drain  or  watercourse 
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is  the  one  mentioned  in  the  award  of  the 
arbitrator  hereinafter  set  out,  and  is  known 
by  the  name  of  Stonehill  Brook,  and  is  the 
one  in  question  in  this  mandamus.  Stone- 
hill  Brook  is  situate  within  the  corporate 
borough  of  Godmanchester,  a  district  within 
the  meaning  of  the  Public  Health  Acts,  ex- 
clusively consisting  of  the  whole  of  the  said 
corporate  borough  within  and  for  whicE  the 
defendants  are  the  local  board  of  health 
under  the  said  acts.  The  arbitrator  made 
an  award  in  writing,  as  follows  : 

"The  Stonehill  Brook  runs  in  the  course 
which  is  delineated  on  the  map  hereto  an- 
nexed, commencing  at  the  road  called  the 
London  Road  and  passing  from  thence 
through  land  called  and  known  as  the  Dean 
and  Chapter's  land;  thence  through  land 
called  Bleckley's  Farm ;  thence  through  land 
called  Lady  Olivia  Sparrow's  land;  thence 
through  the  lands  of  various  proprietors 
crossing  a  road  called  West  Street,  and  ter- 
minating in  the  River  Ouse.  The  whole 
length  of  its  course  between  the  London 
Road  and  the  River  Ouse  is  about  one 
and  a  half  mile.  The  water  of  Stonehill 
Brook  between  the  London  Road  and  West 
Street  is  solely  supplied  by  the  drainage, 
natural  and  artificial,  of  a  considerable  area 
of  cultivated  soil;  but  at  West  Street  the 
drain»  of  two  or  three  inhabited  houses 
empty  themselves  into  the  brook,  and  be- 
tween West  Street  and  the  river  Ouse  the 
water  of  the  brook  stands  at  the  level 
of  that  of  the  Ouse;  with  the  excej^- 
tion  of  the  drains  at  West  Street  just 
mentioned,  no  drains  other  than  the  drains, 
underground  and  open,  of  purely  agricul- 
tural land  discharge  themselves  in  the 
brook.  The  channel  of  the  brook  is  the 
natural  channel  of  a  certain  natural  stream, 
except  so  far  as  its  character  is  altered  by 
the  facts  next  mentioned  The  Inclosure 
Commissioners  acting  under  a  local  inclo- 
sure act  of  the  43  Qeo.  3,  between  the 
years  1802  and  1809,  cleared  out  the  chan- 
nel of  the  said  natural  stream,  and  in 
various  places  along  its  course  somewhat 
widened  and  deepened  it,  to  render  it  more 
efficient  as  a  means  for  draining  a  portion 
of  the  tract  of  land  which  was  subject  to 
the  provisions  of  the  said  act.  Afterwards, 
the  owner  of  Bleckley's  Farm,  for  greater 
convenience  in  subdividing  his  fields, 
diverted  the  course  of  the  said  natural 
stream  by  cutting  for  it  an  artificial  chan- 


nel, which  commenced  at  the  point  where 
the  said  natural  stream  entered  Bleckley's 
Farm  from  the  Dean  and  Chapter's  lands, 
and  which  artificial  channel,  after  running 
a  length  of  about  seven  chains,  re-entered  the 
old  channel,  the  intervening  portion  of  the 
old  channel  having  been  filled  up  and  de- 
stroyed. For  the  same  purpose  and  about 
the  same  period  the  owner  of  Lady  Olivia 
Sparrow's  land  also  diverted  the  course  of 
the  said  natural  stream,  by  making  for  it 
an  artificial  channel,  which  commenced  at 
the  point  where  the  said  natural  stream 
passed  from  Bleckley's  Farm  to  Lady  Olivia 
Sparrow's  land,  and  which  artificial  chan- 
nel, after  nmning  a  length  of  about  18 
chains,  re-entered  the  old  channel  very 
nearly  at  the  further  boundary  of  Lady 
Olivia  Sparrow's  land,  the  old  channel  being 
partially  filled  up,  but  being  left  and  stiU 
remaining  capable  of  acting  as  an  escape 
channel  for  surplus  waters.  The  natund 
channel  of  the  said  natural  stream  so  altered 
and  affected  as  just  described,  constitutes 
the  existing  channel  of  Stonehill  Brook. 
The  width  of  the  channel  of  Stonehill 
Brook  varies  frcod  about  14  feet  at  its 
upper  extremity  to  about  15  feet  at  its 
lower,  and  its  depth  from  about  3  feet  to 
about  5  feet  between  the  same  limits. 
Before  the  inclosure  under  the  said  Inclo- 
sure Act,  Stonehill  Brook  was  cleared  out 
and  repaired,  sometimes  at  the  joint  ex- 
pense of  all  the  owners  of  the  land,  subject 
to  the  provisions  of  that  act,  and  some- 
times by  paupers  of  the  parish  of  Godman- 
chester,  under  the  direction  of  the  overseer 
of  the  poor  of  the  said  parish  for  the  time 
being,  and  paid  by  him  out  of  the  general 
poor-rates  of  that  parish.  After  the  said 
inclosure,  for  a  short  time,  Stonehill  Brook 
was  cleared  out  and  repaired  when  neces- 
sary by  the  paupers  of  the  parish  of  Qod- 
manchester,  under  the  direction  of  the 
overseer  of  the  poor  of  that  parish  for  the 
time  being,  and  paid  by  him  out  of  the 
general  poor-rates  of  the  parish;  but  for 
the  last  thirty  years  or  thereabouts  it  has 
been  cleaned  out  and  repaired  by  the 
owners  of  the  lands  through  which  it 
passes,  each  doing  that  portion  of  it  which 
traverses  his  own  land." 

The  special  case  further  stated  as  fol- 
lows :  It  is  admitted  that  the  said  drain, 
sewer  and  watercouse,  called  Stonehill 
Brook,  was  and  is  in  a  foul,  unclean  and 
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improper  state  and  condition,  so  as  to  be 
a  nuisance  and  injurious  to  health,  as  in 
the  writ  of  mandamus  alleged.  It  is  also 
admitted  that  the  said  drain,  sewer  and 
watercourse,  for  want  of  being  properly 
scoured,  cleansed,  emptied  and  kept,  had 
become  and  was,  before  and  at  the  time  in 
that  behalf  in  the  writ  mentioned,  and 
still  is,  liable  to  overflow  and  damage,  and 
then  had  overflowed  and  damaged  l£e  land 
of  some  of  the  Queen's  subjects  adjoining 
and  near  to  the  said  drain,  sewer  and 
watercourse,  and  the  public  way,  called  the 
Gravelly  Way,  as  in  the  writ  of  mandamus 
alleged. 

'Die  question  for  the  opinion  of  the 
Court  is,  whether  the  prosecutor  or  the 
defendants  is  or  are  entitled  to  the  verdict 
on  the  fiiBt  and  second  pleas  to  the  return 
to  the  writ.  The  verdict  on  these  pleas  is 
to  be  entered  as. the  Court  shall  direct,  it 
being  agreed  that  the  verdict  is  to  be 
entered  for  the  prosecutor  on  the  third 
and  fourth  pleas  to  the  return. 

K^ane  {Douglas  Brown  and  Marlcby  with 
him),  for  the  Crown. — The  defendants  are 
bound  to  cleanse  and  repair  the  Stonehill 
Brook.  At  the  time  of  the  FubUc  Health 
Ad^  1848,  being  applied  to  the  borough, 
the  brook  existed  as  a  sewer,  and  therefore 
vested  in  the  defendants  under  the  2nd 
and  43rd  sections  of  that  act  By  the  first 
of  those  sections,  "the  word  'sewer'  shi^ 
mean  and  include  sewers  and  drains  of 
every  description,  except  drains  to  which 
the  word  '  drain '  interpreted  as  aforesaid 
applies,"  and  by  section  43,  "all  sewers, 
whether  existing  at  the  time  when  this  act 
is  applied,  or  made  at  any  time  thereafter, 
(except  sewers  made  by  any  person  or  per- 
sons for  his  or  their  own  profit,  or  for  the 
profit  of  proprietors  or  shareholders,  and 
except  eewers  made  and  used  for  the  pur- 
pose of  draining,  preserving  or  improving 
land  under  any  local  or  private  act  of  par- 
liament, or  for  the  purpose  of  irrigating 
land,  and  sewers  under  the  authority  of  any 
Commissioners  of  Sewers  appointed  by  the 
Crown,)  together  with  all  buildings,  .... 
shall  vest  in,  belong  to,  and  be  entirely 
under  the  management  and  control  of  the 
local  board  of  health."  Thia  brook  is  not 
within  any  of  these  exceptions.  It  may  be 
said  that  it  is  within  the  exception,  "  sewers 
made  and  used  for  the  purpose  of  draining, 
preserving  or  improving  land  under  a  local 


or  private  act  of  parliament,"  but  it  is  not 
so,  inasmuch  as  it  is  a  natural  stream,  and 
was  not  "  made  "  but  only  to  some  extent 
widened  and  deepened  under  the  Inclosure 
Act.  There  are  several  sections  following 
the  43rd  which  give  to  the  local  board  the 
requisite  powers  for  purchasing,  making  and 
cleansing  sewers. 

[Ceompton,  J.  —  It  may  become  a 
"sewer"  by  use.  Mellob,  J. — May  it  not 
come  within  the  interpretation  clause  (sec- 
tion 2.)  under  the  head  of  "waterworks,"  as 
being  a  "stream?"] 

The  Court  cannot  decide  in  favour  of  the 
defendants  unless  it  holds  that  the  altera- 
.  tion  made  by  the  board  amounts  to  its  being 
"made."  Nor  can  a  brook  passing  through 
fields  be  a  drain.  The  Local  Government  Act, 
1858  (21  <k  22  Vict.  c.  98),  in  s.  68,  shews 
that  there  may  be  "sewers"  of  another  kind 
which  the  local  board  are  not  allowed  to 
interfere  with.  Again,  the  word  "made "in 
section  43.  cannot  be  applied  to  thia  brook, 
inasmuch  as  it  must  mean  something  which 
the  local  act  contemplated  as  to  be  made, 
and  it  was  never  intended  that  un^er  the  act 
the  Commissioners  should  have  power  to  do 
more  than  set  out  and  appoint  roads,  drains, 
and  watercourses — see  41  Geo.  3.  a  109. 
s.  10.  which  is  referred  to  in  the  local  act; 
and  The  Earl  of  Falmouth  v.  Richardson  ( 1 ). 
Nor  has  it  been  used  under  the  local  act. 
There  is  another  reason  for  saying  that  this 
was  not  a  aewer  which  the  local  board  were 
entitled  to  make.  It  is  called  one  other  drain, 
kc.  Further,  this  brook  was  not  made  for 
the  purpose  of  profit,  and  section  145.  of 
the  11  &  12  Vict.  c.  63, 'which  prohibits  the 
interference  by  the  local  board  with  sewers 
or  other  works,  only  applies  to  such  as  had 
been  made  or  used  for  the  purpose  of  drain- 
ing, improving  or  irrigating  lands,  or  for 
sudi  purposes  of  profit.  This  last  section 
was  intended  to  prevent  the  interference 
with  such  sewers  as  under  section  43.  would 
not  vest  in  the  board. 

[Ckompton,  J. — I  do  not  see  how  you 
make  it  out  to  be  a  sewer  at  all.] 

Yes,  it  comes  within  the  interpretation 
clause,  and  not  within  the  exception  in  sec- 
tion 43;  but  even  if  not  a  sewer  it  is  a  drain 
which  is  admitted  to  be  offensive  and  inju- 
rious, and  if  so,  tmder  section  58,  the  local 
board  are  bound  to  cleanse  it. 

J.  Broum,  for  the  defendants. — Accoxd- 
(1)  3  B.  &  C.  837. 
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ing  to  the  argument  for  the  Crown,  even 
watercourses  would  vest  in  the  local  board. 
But  clearly  that  was  not  intended;  the 
preamble  of  the  act  mentions  "towns  and 
populous  places."  This  is  called  a  brooh^  and 
there  is  nothing  to  shew  that  it  was  a  sewer 
at  all,  and  evefi  if  it  were  it  would  fall 
within  the  second  exception  in  the  4r3rd  sec- 
tion of  11  &  12  Vict.  c.  63,  as  being  made 
and  used  for  the  purpose  of  improving  land 
under  the  Godmanchester  Inclosure  Act.  It 
is  clear  also  from  the  interpretation  clause, 
section  2,  that  by  ''sewer"  is  intended  some- 
thing of  the  same  kind  as  ''drain."  Again, 
the  provisions  in  sections  44.  and  58.  apply 
to  sewers  which  are  used  for  the  purposes 
of  drainage  only  in  the  district  of  the  board, 
not  to  watercourses  which  are  repairable  by 
the  owners  and  proprietors  under  41  Geo.  3. 
c.  109.  s.  10,  which  is  incorporated  with  the 
local  act.  It  would  be  a  great  hardship  on 
the  ratepayers  in  the  town  if  they  were 
obliged  to  contribute  to  the  repair  and  clean- 
ing of  such  a  watercourse  which  is  really 
used  for  purposes  of  agriculture ;  the  benefit 
which  they  derive  from  it  is  very  smaU,  and 
yet  they  would  under  section  88.  have  to 
pay  a  proportion  of  the  rate  amounting  to 
three-fourths,  while  the  proprietors,  for  whose 
benefit  it  would  really  be  done,  would  only 
pay  one-fourth. 

Keaney  in  reply. — ^The  provision  in  section 
88.  as  to  the  occupiers  being  assessed  in  the 
proportion  of  one-fourth  is  in  favour  of  the 
contention  for  the  Crown,  inasmuch  as  it 
shews  that  the  board  have  power  to  levy 
rates  in  agricultural  districts;  and  the  argu- 
ment as  to  hardship  would  apply  equally  to 
the  rates  assessed  upon  landowners  for  the 
benefit  of  the  towns. 

CocKBURN,  C.J. — Our  judgment  must  be 
for  the  defendants.  I  entertain  serious 
doubts  whether  the  enactment  in  section  43. 
was  ever  intended  to  include  sewers  which 
were  private  property,  for  we  find  that  by 
section  44,  if  the  board  think  fit  to  take  the 
rights  vested  in  any  persons  of  making 
sewers,  they  may  purchase  them,  and  it  would 
be  very  strange  if  they  could  interfere  with 
private  rights  without  making  any  compen- 
sation for  them.  Such  a  power  would  be  very 
dangerous,  and  I  cannot  think  that,  because 
a  watercourse  which  passes  through  agricul- 
tural land  is  partly  used  for  the  purpose  of 
draining  houses,  it  becomes  altogether  a 


sewer,  and  vested  in  the  Board  of  Health. 
But  it  is  not  necessary  to  decide  this  pointy 
because  the  watercourse  in  question*  faUs 
within  the  second  exception  in  the  43rd  sec- 
tion, if  it  is  within  that  section  at  all.  The 
case  finds  that  the  Commissioners  by  their 
award  directed  that  all  such  drains  and 
bridges  should  be  for  ever  maintained  at 
the  expense  of  the  proprietors  of  lands  and 
grounds  divided  and  inclosed  by  virtue  of 
the  said  act.  But  then  it  is  said  that  this 
is  a  drain  which  has  been  altered  by  widen- 
ing and  deepening  it,  as  found  in  the  award 
of  the  arbitrator;  but  it  appears  to  me, 
sitting  as  a  juryman  to  decide  this  case,  that 
this  was  done  by  the  Commissioners  for  the 
profit  of  the  proprietors,  and  at  their 
expense,  as  was  directed  to  be  done  by  their 
own  award,  and  as  might  legally  be  done.  I 
am  of  opinion  that  it  is  within  the  second 
exception  in  section  43. 

Crompton,  J. — It  is  difficult  to  come  to 
a  clear  understanding  as  to  this  case,  but  I 
have  arrived  at  the  same  conclusion  as  my 
Lord.  The  question  is  how  a  jury  ought  to 
have  found,  and  whether  by  reason  of  this 
stream  having  vested  in  the  board,  the  duty 
of  repairing  and  cleansing  had  been  thrown 
upon  them.  It  is  not  shewn  to  my  satisfac- 
tion that  it  has  so  vested  in  the  local  board. 
I  cannot  think  that  such  a  natural  stream, 
flowing  through  and  draining  agricultural 
districts,  becomes  a  sewer  simply  because  a 
few  houses  have  their  drains  running  into 
it.  I  can  see  nothing  to  make  it  a  sewer 
except  what  was  done  by  the  Commissioners, 
and  that  would  be  done  under  the  act,  and 
therefore  it  would  come  within  the  second 
exception.  It  would  be  rather  strong  to  say, 
that  because  the  Commissioners  widened  it, 
it  was  made  under  the  local  act,  and  I  am 
rather  doubtful  upon  that.  I  should  rather 
say  it  was  done  under  the  sanction  of  the 
proprietors  of  the  lands.  I  think  that  if  it 
comes  within  the  43rd  section  at  all,  it  also 
comes  within  the  second  exception,  and 
therefore  that  the  local  board  are  not  bound 
to  repair  it 

ShRe,  J. — I  am  of  the  same  opinion;  it 
clearly  was  not  a  sewer,  throughout  the 
whole  of  its  length,  which  would  vest  in  the 
local  board  under  the  43rd  section,  and  even 
if  it  was,  it  would  be  within  the  exception. 
JudgmetU  for  the  defendanU, 
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PTB  V.    BUTTBBFIBLD  AND 
OTHEBa 


Interrogatories  — Bj)€ctmewt  — Forfeiture 
of  LeoMe, 

In  ike  exerdee  of  the  powers  conferred  by 
section  bl,  of  the  Common  Laxo  Procedure 
Aetj  1854,  in  aUotsing  a  party  to  deliver 
interrogatories  to  the  opposite  party ^  this 
Court  wiU  take  as  a  guide  the  rules  and 
principles  acted  upon  in  the  courts  of  equity 
as  to  bills  of  discovery  f  although  it  mil  not 
consider  itself  to  be  fettered  by  those  rules. 

In  an  action  of  efectment  the  Court  will 
not  compel  the  defendant  to  answer  interro- 
gtUories  where  the  answer  would  tend  to 
shew  that  he  had  incurred  a  forfeiture  of 
his  lease  by  reason  of  his  homng  underlet 
the  premises. 

This  was  a  role  calling  upon  the  defen- 
dant to  shew  cause  why  the  plaintiff  should 
not  be  at  liberty  to  deliver  to  the  defen- 
danty  or  his  attorney,  interrogatories  in 
writing,  and  why  the  defendant  should  not 
answer  the  questicms  in  writing  by  affidavit 

It  appeared  that  the  plaintiff  had  brought 
an  action  of  ejectment  against  the  defen- 
dant and  others,  to  recover  possession  of 
certain  premises  held  by  the  defendant 

The  followiDg  interrogatories  were  deli- 
vered under  an  order  oi  Shee,  J. — 

1.  Are  yon  the  lessee  under  the  plaintiff 
of  the  house  and  premises.  No.  18,  Clifford 
Street,  and  is  the  house  in  your  possession, 
or  in  whose  possession  is  it  f 

2.  Have  you  at  any  time  assigned  or 
otherwise  peorted  with  ike  said  lease  to  any 
one,  and,  if  so,  to  whom,  and  where  and 
wheal 

3.  Have  yon  underlet  or  in  any  way  or 
manner  parted  with  the  possession  of  the 
said  house  and  premises,  or  any  part 
thereof!  and,  if  so,  state  when  and  to 
whom,  and  for  how  long. 

4.  Have  you  underlet  the  said  house  and 
premises  to  Mr.  Qrant  Heatley  Tod  Heatley, 
and,  if  so,  when  and  under  what  circum- 
stances  and  for  what  purpose? 

5.  Do  you  receive  any,  and,  if  any,  what 
rent  for  the  said  house  and  premises;  and, 
if  so,  from  whom,  and  how  much  ? 

6.  Who  is  now  in  possession  of  the  said 
house  and  premises,  and  is  the  person  in 

Ksw  Skium,  M.— Q.B. 


possession  there  by  yomr  authority  and  per- 
mission, and  did  he  derive  his  possession 
through  you  I         ■   -  ■ 

7.  Have  the  said :  house  and  premises 
been  let  by  you  to  be  used  as  a  club,  or 
used  for  such  purpose  with  your  permission 
and  authority ) 

The  defendant  answered  these  interroga- 
tories as  follows : 

1.  To  the  first  of  thesaid  interrogatories, 
that  I  am  the  lessee  under  the  pUintiff 
of  the  house  and  prenuses.  No.  18,  Clif- 
ford Street,  and  the  lease  is  in  my  pos- 
session. 

2.  To  the  2nd,  3rd,  4th,  5th,  6th,  and 
7th  interrogatories,  that  this  action  in  which 
K.  J.  P.  is  the  plaintiff,  and  J.  G.  and  T.  fi. 
and  others  are  the  defendants,  and  in  which 
the  said  interrogatories  are  administered,  is 
an  action  of  .ejectment  brought  by  the  plidh- 
tiff  to  recover  possession  of  certain  premises, 
No.  18,  Clifford  Street,  held  by  me  as 
tenant  to  the  plaintiff  under  a  leascy.dated 
the  24th  of  March  1857,  for  .twenty-one 
years,  containing  a  covenant  on  my  part  ndt 
to  assign  over  or  underlet,  or  in  any  way 
or  manner  part  with  the  possession  of  the 
said  premises  for  any  time  during  the  term 
granted,  to  any  person  or  persons,  without 
the  licence  and  consent  in  writing  oif  the 
plaintiff,  his  executors,  &c.  for  that  puipose 
first  had  and  obtained,  and  providUig  that 
if  I  should  not  well  and  truly  observe  and 
keep  the  said  covenant,  and  all  aftd  every 
the  covenants,  clauses  and  agreements 
contained  in  the  said  lease,  it  should  be 
lawful  for  the  plaintiff  at  any  time  or  times 
thereafter  into  and  upon  the  said  premises, 
or  any  part  thweof  in  the  name  of  the 
whole,  whoUy  to  re-enter,  and  the  same  to 
have  again  as  in  his  first  and  former  estate. 
And  the  plaintiff  seeks  to  recover  possession 
of  liie  same  premises  and  to  enforce  a 
forfeiture  by  reason  of  my  having  underlet 
the  said  premises  to  Grant  Heatley  Tod 
Heatley  and  Alexander  Doland.  And  I 
object  to  answer  the  2nd,  3rd,  4th,  5th, 
6th  and  7th  interrogatories,  on  the  ground 
that  my  answers  may  subject  me  to  a  for- 
feiture of  my  interest  as  tenant  and  lessee 
of  the  premises.  And  I  respectfully  submit 
to  the  Court  that  I  am  not  bound  to  answer 
the  said  interrogatories,  they  having  a 
tendency  to  shew  that  I  had  incurred 
a  forfeiture. 
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Laxton  shewed  cause  agninst  the  role. — 
These  interrogatories  are  such  that  the 
Court  will  not  compel  the  defendant  to 
answer  them.  The  point  has  not  been  ex- 
pressly decided,  but  the  Courts  have  always 
been  unwilling  to  make  a  defendant  answer 
matters  which  would  go  to  shew  that  he 
had  committed  a  forfeiture.  The  point  was 
touched  upon  in  May  v.  Hawkins  (1), 
where  Parke,  B.  said,  "I  am  sorry  that 
the  case  should  be  decided  upon  the  minor 
point;  for  it  is  very  much  to  be  desired 
that  the  Court  should  be  in  a  position  to 
decide  the  principal  on&  I  shall  continue 
to  pursue  the  principle  I  acted  upon  in 
this  case  at  chambers,  by  refusing  to  allow 
interrogatories  which  are  framed  with  a 
view  to  deprive  a  man  of  his  estate ;  I  be- 
lieve that  this  principle  is  always  recognized 
in  the  Courts  of  Chancery^  and  I  shall  con- 
tinue to  act  upon  it  until  there  is  a  decision 
to  the  contraiy  in  the  superior  Courts." 
And  Martin,  B.  said,  "  I  take  the  same  view 
of  the  matter  as  my  Brother  Parke.  I 
think  it  would  be  monstrous  to  allow  this 
enactment  to  be  used  for  the  purpose  of 
fishing  out  information  in  a  matter  of  such 
a  penal  character  as  the  present."  The  point 
also  arose  in  Chester  y.Wortley  (2);  but  the 
only  decision  was  that  the  objection  was 
taken  at  the  wrong  time.  There  is  a  provision 
in  46  Gfeo.  3.  c.  37,  that  "a  witness  cannot 
oylaw  refuse  to  answer  a  question  relevant  to 
the  matter  in  issue,  the  answering  of  which 
has  no  tendency  to  accuse  himself  or  to 
expose  him  to  any  penalty  or  forfeiture  of 
any  nature  whatsoever,  by  reason  only,  or 
on  the  sole  ground  that  the  answering  of 
such  question  may  establish,  or  tend  to 
establish,  that  he  owes  a  debt,  or  is  other- 
wise subject  to  a  civil  stdt.** 

[CocKBURN,  C.J.  —  I  am  inclined  to 
think  that  that  statute  refers  only  to  for- 
feiture in  a  legal  sense,  and  not  to  a  for- 
feiture arising  out  of  a  contract  between 
the  parties,  and  of  a  civil  nature.] 

The  statute  is  referred  to  in  2  Pk.  dc  A, 
on  Evidence^  p.  492,  where  it  is  also  stated 
that  "  in  courts  of  equity  it  is  an  established 
principle  that  a  party  is  not  bound  to  answer 
so  as  to  subject  himself  to  pains  and  penal- 

(1)  11  Exch.  Rep.  210;  8.0.24  Law  J.  Rep.  (K.8.) 
Exch.  809. 

(2)  17  Cnra.  B.  Rep.  410;  b.  c.  25  Law  J.  Rep. 
(BT.B.)  C.P.  117. 


ties,  or  to  any  kind  of  punishment,  or  to 
any  forfeiture  of  interest"  But,  further,  it 
is  clear  from  the  language  of  the  51st  sec- 
tion of  the  Common  Law  Procedure  Act, 
1854,  that  reference  must  be  made  to  the 
principles  established  in  the  courts  of  equity, 
for  that  section  only  gives  power  to  deliver 
interrogatories  ''upon  any  matter  as  to 
which  discovery  may  be  sought"  The 
meaning  of  these  words  was  considered  in 
Bartleti  v.  Leuns  (3),  where  Erie,  C.J.  said, 
''  Nor  do  I  read  the  5l8t  section  as  saying, 
that  the  practice  of  the  Court  of  Chancery 
in  respect  of  bills  of  discovery  is  to  be  im- 
ported into  the  Courts  of  common  law,  and 
that  we  are  not  to  permit  questions  to  be 
put  in  the  form  of  written  interrogatories 
in  any  case  in  which  a  Court  of  equity 
would  not  allow  them  to  be  put  I  think 
it  means  that  interrogatories  may  be  put  in 
any  case  where  a  bill  of  discovery  might  be 
filed,  but  I  do  not  think  it  is  intended  that 
the  practice  of  the  Court  of  equity  relating 
to  discovery  should  be  introduced."  Befer^ 
ring  then  to  the  question,  whether  a  Court 
of  equity  would  idlow  a  bill  of  discovery  to 
be  filed  in  such  a  case,  we  find  it  stated,  in 
Wigram  tm  Ditawery^  P-  81,  that  the  plain- 
tiff is  not  entitled  to  an  answer  if  the  answer 
would  prove  the  defendant  guilty  of  "a 
forfeiture  of  interest  strictly  so  called.  But 
the  objection  does  not  apply  to  the  mere 
determination  of  an  interest  by  force  of  a 
limitation."  Now,  in  the  case  before  the 
Court,  there  would  be  a  ''forfeiture  of 
interest,"  for  the  defendant  would  lose  his 
estate.  In  Fa-M  v.  AUet  (4)  a  bill  was  filed 
to  discover  whether  the  defendant  had  not 
assigned  over  a  lease ;  the  defendant  pleaded 
that  there  was  a  proviso  in  the  lease  that 
in  case  he  assigned  over,  the  lease  should 
be  void ;  and  that  this  bein^  in  the  nature 
of  a  penalty  or  forfeiture,  he  ought  not  to 
be  compelled  in  a  Court  of  equity  to  discover 
for  the  plaintiff.  It  was  said  that  this  was 
not  a  penalty,  but  a  part  of  the  contract, 
yet  the  plea  was  allowed.  The  case  is  cited 
in  Miiford  on  PUadingn^  p.  333,  where  the 
author  says,  "  It  has  been  also  observed, 
that  no  person  is  bound  to  answer  so  as  to 
subject  himself  to  any  forfeiture,  or  to  any- 
thing in  the  nature  of  a  forfeiture."  In  Lord 


(8)  81  Law  J.  Rep.  (N.s.)  C.P.  230. 
(4)  1  fiq.  Cm.  Abr.  77. 
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Vjdnidgt  ▼.  Siavekuid  (5),  it  waa  held  that 
a  demurrer  would  lie  to  a  bill  for  discovery 
of  an  aasigument  of  a  lease  with  licence,  it 
the  biU  does  not  expressly  waive  the  for- 
feiture. The  same  doctrine  is,  in  effect,  laid 
down  in  Best  on  Evidmce^  3rd  ed.  p.  757; 
and  in  Taylor  on  Evidence^  p.  1236,  it  is 
written,  *'  It  has  already  been  casually  ob- 
served, that  some  questions  a  witness  is  not 
compellable  to  answer.  First,  this  is  the 
ease  where  the  answers  would  have  a  ten- 
dency to  expose  the  witness  ...  to  a  penalty 
or  forfeiture  ofany  nature  whatsoever.  This 
rule,  which  is  of  great  antiquity,  and  was 
even  recognized  by  OMef  Justice  Jefferies 
where  it  told  agamit  the  prisoner,  is  not 
confined  to  Courts  of  law,  but  Is  also  ad- 
ministered in  Chancery,*'  ^  It  is  sub- 
mitted, therefore,  that  the  Courts  of  equity 
would  not  allow  this  to  be  done,  and  that 
this  Court  will  follow  the  rule  kid  down 
by  them. 

[Cbomptoit,  J. — Suppose  at  Nisi  Prius, 
now  that  the  parties  can  be  examined,  the 
defendant  was  called  as  to  some  other 
minor  matters,  it  might  be  hard  if  he  could 
refuse  on  cross-examination  to  answer  whe- 
ther he  had  not  committed  some  act  which 
would  entail  upon  him  the  forfeiture  of  his 
lease.  Cockbuen,  C.J. — If  he  volunteers 
to  give  evidence  upon  some  matters,  or  as 
to  some  alleged  forfeiture,  it  may  be  that 
he  would  waive  his  privilege.] 

Needham^  in  support  of  the  rule. — ^This 
is  a  nice  and  important  question.  Neither 
Ifay  V.  Hawkins  (1)  nor  Chester  v.  WorUey 
(2)  decides  the  question. 

[CocKBUBK,  C.  J. — The  opinion  expressed 
by  Parke,  B.  in  May  v.  Hawkins  (1)  is  a 
very  strong  one.  It  appears  also  that  the 
Courts  of  equity  have  always  exercised  a 
discretion.] 

In  Hare  on  Discovery ^  p.  145,  it  is  stated, 
^'  if  tiie  bill  seek  a  discovery  of  &cts  which 
would  shew  that  the  defendant  never  had 
an  interest  in  the  property  which  he  wrong- 
fully retains,  or  that  having  had  an  interest, 
that  it  has  ceased  by  the  taking  effect  of 
some  limitation  over,  the  defendant  will 
not  be  allowed  to  set  up  the  loss  of  posses- 
sion which  the  proof  of  these  facts  would 
occasion,  as  a  ground  for  withholding  dis- 
oovery";  and  in  Lucas  v.  Evans  (6),  where 

(.5)  1  VeM.  pen.  55. 
(6)  3  Atk.  259. 


an  estate  was  given  by  A.  to  his  wife,  but 
on  condition  that  if  she  married  again  she 
should  deliver  up  half  to  his  brother,  and 
a  bill  of  discovery  was  filed  to  find  out 
whether  she  was  married,  a  demurrer  to 
the  bill  was  overruled. 

[CocKBUBN,  C.J. — Yes,  because  it  was 
a  conditional  limitation  over  of  the  estate, 
and  was  expressly  distinguished  as  not 
coming  within  the  general  rule.  But  if 
you  could  do  this,  you  might  be  perpetually 
harassing  a  man.] 

The  51st  section  of  the  Common  Law 
Procedure  Act,  1854,  does  not  shew  that 
the  power  of  this  Court  is  limited  to  cases 
where  Courts  of  equity  would  allow  bills 
of  discovery ;  the  natural  meaning  of  the 
words  is  to  give  power  to  file  such  inter- 
rogatories where  the  party  desires  it  and 
the  Court  is  willing  to  grant  it 

[CocKBUEN,  C.J. — There  is  nothing  to 
shew  that  it  was  intended  by  this  section 
of  the  statute  that  the  common  law  Courts 
should  acquire  larger  powers  than  the  Courts 
of  eSquity  have  been  accustomed  to  exercise; 
and  assuming  that  we  had  such  larger 
powers,  ought  we  to  set  at  naught  the  prin- 
ciples upon  which  those  Courts  have  acted 
for  so  many  years  1  Mellob,  J. — ^There  is 
no  doubt  that  we  may  have  power  to  order 
inspection  of  documents  in  cases  where  the 
Courts  of  equity  would  not  grant  a  discovery, 
as,  for  instance,  in  actions  for  personal  torts. 
In  Miiford  on  Pleadings^  p.  230,  reference 
is  made  to  Olyn  v.  Hourton  (7),  where  the 
Master  of  the  BoUs  said,  '*  I  have  looked 
into  the  authorities  which  tend  much  to 
confirm  my  opinion  that  a  bill  of  discovery 
cannot  be  sustained  in  aid  of  an  action  for 
a  mere  personal  tort"  Cockbubn,  C.J.— 
That  would  not  be  within  the  province  of 
a  Court  of  equity  at  alL] 

Cockbubn,  C.  J. — I  think  that  this  rule 
ought  to  be  discharged.  I  do  not  think  that 
the  statute,  46  Geo.  3.  c.  37,  which  relates 
to  whether  witnesses  are  to  be*  compelled 
to  answer  and  to  their  protection  and 
punishment,  is  applicable  to  this  case.  And 
I  do  not  think  that  the  word  "  forfeiture," 
as  there  used,  means  such  a  forfeiture  as  in 
the  case  now  before  us,  of  a  person  having 
the  possession  of  property  and  having  com- 

(7)  1  Keen,  239. 
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liiitted  a  breach  of  ooYenani  But  in  the 
exercise  of  the  powers  recently  conferred 
upon  this  Court,  it  seems  to  me  that  we 
ought  to  be  goYemed  by  the  principles 
which  have  been  recognized  in  the  Courts 
in  which  this  branch  of  our  jurisprudence 
was  originally  planted,  nurtured  and  grown 
up.  This  power  was  given  to  us  in  order 
that  the  complication  of  business  caused 
by  the  necessity  of  having  recourse  to  other 
Courts  should  be  prevented,  and  when  the 
legislature  gave  us  such  power  it  must  be 
taken  to  have  done  so  with  a  knowledge 
of  the  rules  according  to  which  the  power 
had  always  been  administered  in  those  other 
Courts,  and  therefore,  whether  we  are  free  to 
exercise  our  own  discretion,  or  whether  it 
was  intended  that  we  should  act  in  accord- 
ance with  the  Courts  of  equity,  I  think  that 
we  ought  to  abide  by  the  principles  and 
rules  of  those  Courts.  According  to  the 
authorities  which  have  been  cited  and  the 
expressions  used  by  the  text-writers  who 
have  written  upon  ihe  subject,  those  rules 
are  perfectly  fixed  and  well  established,  that 
no  man  shidl  be  compelled  to  give  an  answer 
which  shall  have  an  effect  leading  to  the 
forfeiture  of  his  estate,  except  when  granted 
subject  to  a  conditional  limitation.  It  may 
be  that  the  distinction  is  a  fine  and  subtle 
'  one,  but  the  right  to  file  a  bill  of  discoveiy 
in  the  case  of  an  estate  granted  upon  a 
conditional  limitation  is  a  well>established 
exception  to  the  rule,  that  a  party  shall 
not  be  obliged  to  answer  where  the  answer 
may  have  the  effect  of  bringing  about  a 
forfeiture.  The  matter  is  too  well  estab- 
lished to  admit  of  any  doubt.  It  is  also 
said  that  the  Courts  of  equity  have  exer- 
cised a  discretion  whether  they  will  allow 
a  party  to  be  forced  to  answer  in  any  par- 
ticular case,  but  I  do  not  think  that  is  so 
where  the  rule  applies  to  which  I  have 
referred.  I  am  of  opinion  that  we  cannot 
force  the  defendant  to  make  this  answer, 
which  would  be  clearly  in  violation  of  the 
rule  so  well  established  in  the  Courts  of 
^uily. 

Cbomptok,  J. — I  am  of  the  same  opinion. 
This  is  a  rule  calling  upon  the  defendant  to 
shew  cause  why  he  should  not  answer  a 
question  which  would  tend  to  the  forfeiture 
of  his  lease.  I  do  not  myself  think  that  we 
are  bound  by  the  exact  procedure  in  the 
Courts  of  equity,  for,  as  has  been  pointed 


out  by  my  Brother  Mellor,  there  is  a  class 
of  cases  in  which  those  Courts  would  not 
allow  a  bill  of  discovery  at  aU,  and  I  do 
not  feel  dear  that  we  are  bound  by  their 
mode  of  procedure  in  the  exercise  of  the 
new  powers  which  have  been  given  to  us  by 
the  act  of  parliament;  but  the  rules  laid 
down  by  them  as  to  bills  of  discovery  ought 
to  be  a  guide  to  us.  I  do  not  look  at  this 
privilege  or  exemption  from  the  liability 
to  answer,  in  cases  where  the  answer  would 
lead  to  a  forfeiture,  as  an  invention  of  those 
Courts,  but  rather  as  a  rule  adopted  by 
them  from  the  Courts  of  law.  It  is  a  prin- 
ciple of  the  law  of  evidence  which  Uiese 
Courts  have  always  recognized  as  ap- 
plicable to  the  examination  of  witnesses, 
and  everything  shews  that  they  were 
averse  to  extending  the  power  of  dis- 
covery to  cases  of  forfeiture.  From  the 
earliest  times  the  rule  has  been  adopted 
in  the  Courts  of  equity  with  regard  to  dis- 
covery. It  may  be  that  the  distinction 
between  forfeitures  and  conditional  limita- 
tions, where  the  estate  is  said  to  be  given 
over  by  the  donor  upon  the  condition  hap- 
pening, is  a  very  fine  and  subtle  one.  But 
the  kmd  of  forfeiture  in  question  here  is 
the  one  upon  which  nearly  all  the  cases  in 
equity  have  been  decided.  Dumpar's  case  (8) 
is  an  instance  of  a  forfeiture  being  claimed 
on  the  very  same  ground  as  in  this  case. 
We  ought  to  be  guided  in  this  matter  in 
the  way  suggested  by  Lord  Wensleydale 
in  May  v.  Hawkins  (l);  we  all  know  how 
closely  he  considered  the  question,  and  how 
he  acted,  and  how  he  said  he  should  con- 
tinue to  act  until  one  of  the  superior  Courts 
decided  to  the  contrary.  So  also  was  the 
opinion  of  my  Brother  Martin.  We  cannot 
disregard  a  rule  so  well  established,  and  we 
ought  not,  therefore,  to  allow  the  questions 
to  be  put.  As  I  said  during  the  argument, 
I  cannot  help  thinking  that  there  may  be 
considerable  difficulty,  now  that  the  parties 
on  both  sides  may  be  examined  as  witnesses ; 
and  I  entertain  considerable  doubt  whether 
or  not  when  a  party  has  been  examined  as 
a  witness  in  his  own  behalf^  either  as  to 
minor  matters  or  as  to  some  other  forfeiture, 
he  could  be  compelled  to  answer  a  question 
as  to  whether  he  had  done  somethhig  else 
which  would  lead  to  a  forfeiture  of  his  lease. 

(8)  1  Smith's  Lead.  Cm.  15. 
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Bat  that  is  not  the  question  here  which  we 
have  to  decide. 

MsLLOR,  J. — ^I  am  of  the  same  opinion. 
I  agree  with  the  distinction  pointed  ont  by 
my  Lord  and  my  Brother  Crompton,  that 
thongh  we  are  not  fettered  by  the  rules  of 
the  Courts  of  equity,  inasmuch  as  we  exer- 
cise powers  in  some  cases  in  which  they  do 
not  grant  discoTery,  yet-  that  we  ought  in 
the  ezerdse  of  the  new  powers  given  to  us 
to  take  their  rules  as  a  guide.  As  was 
said  by  my  Brother  Crompton,  this  par- 
ticular rule  has  been  adopted  as  a  rule 
of  evidence  by  the  Courts  of  equity, 
and  I  think  tiiat  it  is  not  to  be  Idft 
to  the  absolute  discretion  of  the  Judge 
or  of  the  Court  to  decide  without  reference 
to  what  had  been  the  procedure  and  practice 
in  those  Courts.  I  was  at  first  struck  with 
the  subtlety  of  the  distinction  between  for- 
feiture and  conditional  limitations,  but,  as 
has  been  already  observed,  that  distinction, 
though  a  nice  one,  clearly  establishes  the 
rule,  and  in  addition  we  have  two  cases  in 
Chancery  so  clearly  in  point  that  no  distinc- 
tion between  them  and  the  present  case  can 
be  pointed  out  by  Mr.  Needham ;  and  we 
have  besides  the  dicta  of  several  Judges. 
We  ought  not,  therefore,  to  allow  these 
intenogatories  to  go. 

RuU  discharged. 


1864. 
Dec.  13. 


THE  QUEEN,  on  the  progectUioti 

}fjAMSR  HEPWOBTH,  V,  THE 
IKHABITAKTS  OF  THE  TOWN- 
SHIP OF  DENTON. 

Hightvay — Indictment  for  Non-repair — 
Plea,  OuiUy—CosU—b  <k  6  WUL  4.  c  60. 
«.98. 

Where  on  an  indidmentfor  the  nanrrepair 
of  a  highway  the  defendante  have  pleaded 
guUtgj  there  is  no  power  in  the  Court  before 
vhom  it  is  preferred  to  award  costs,  under 
tke5ih6  WUL  4.  c.  50.  s.  98,  which  makes 
it  lawful  to  award  costs,  if  it  shall  appectr  to 
the  Court  that  the  defence  was  frivolous  and 
vexatious. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C^  p.  13.] 


CAEB  AND  ANOTHEB  V,  THE 
BOYAL  EXCHANGE  ASSUB- 
ANOE  COBPOBATION. 

CABB  AND  ANOTHEB  V.  MON- 
TEFIOBE  AND  OTHEBS. 


Mwrine  Insurance — Partial  Loss — Plead- 
ing— Inconsistent  Counts  —  Payment  into 
Court — Procedure — Jurisdiction  of  Court, 

A  declaration  contained  a  count  upon  a 
policy  of  insurance  upon  a  ship  and  cargo, 
and  also  the  usual  money  counts.  The  de- 
fendants, as  to  the  first  count,  pleaded  that 
they  had  not  broken  their  covenants,  and  they 
also  paid  into  court,  under  the  money  counts, 
the  amount  of  the  premiums,  and  the  plain- 
tiffs took  the  money  out  of  court.  The  cause 
was  referred  to  arbitrators,  to  fix  the  amount 
of  the  loss,  which  they  did,  irrespective  of  the 
amount  which  had  been  paid  into  court : — 
Held,  that  the  Court  had  power  to  prevent 
it^'ustice  being  done  to  the  defendants,  and 
that  the  plaintiffs  were  only  entitled  to  Judg- 
ment for  the  balance  which  remained  after 
deducting  the  amount  of  premiums  paid 
into  court,  * 

Hule  calling  upon  the  plaintifis  to  shew 
cause  why  the  judgment  roll  should  not  be 
amended  by  entering  the  verdict  for  the 
sum  awarded  by  the  arbitrators,  less  the 
amount  of  premiums  paid  into  court. 

It  appeared,  from  Uie  affidavits,  that  an 
action  had  been  brought  upon  a  policy  of 
insurance  effected  upon  a  cQiip  cidled  the 
Dos  Hermanos  and  her  caigo. 

The  declaration  contained  a  count  on  the 
policy,  and  also  the  ordinary  cotmts  to  re- 
cover back  the  premiums,  on  the  ground 
that  the  policy  had  never  attached.  The 
defendants  paid  money  into  court  upon 
the  common  counts ;  the  plaintiffs  took  it 
out  of  court,  and  went  on  with  the  action. 
Before,  however,  going  to  trial  an  agree- 
ment was  entered  into  between  the  respec- 
tive attomies,  the  material  part  of  which 
was  as  follows :  *'  That  in  case  the  plain- 
tiffs shall  be  held  to  be  entitled  to  recover 
as  for  a  total  or  a  partial  loss  in  this  action, 
on  ship  or  cargo,  or  either  of  them,  it 
shall  be  referred  to  Mr.  Davidson  and  Mr. 
Richards,  the  average-staters  of  London, 
or  in  case  they  differ,  to  a  third  London 
average-stater,  to  be  named  by  them,  as 
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umpire  between  them,  to  fix  the  amount 
of  such  total  or  partial  loss,  as  the  case 
may  be,  and  the  verdict  shall  be  entered 
for  such  amount  accordingly,  not  exceeding 
the  amount  of  liability  under  the  policy." 

When  the  case  came  on  for  trial,  it  was 
agreed  that  a  special  case  should  be  stated 
for  the  opinion  of  the  Court  upon  the  ques- 
tion whether  the  policy  attached  or  not. 
The  special  case  was  argued  in  this  court, 
and  it  was  decided  that  the  plaiuti£&  were 
entitled  to  recover.  It  was  agreed,  "for 
the  purpose  only  of  completing  the  judg- 
ment to  enable  the  defendants  to  bring 
error,"  that  judgment  should  be  signed  for 
2,500/.  damages,  and  costs  1,500/.;  and 
upon  appeal  to  the  Exchequer  Chamber, 
the  judgment  of  this  Court  was  affirmed. 
The  arbitration  was  then  proceeded  with, 
and  by  their  award  the  arbitrators  fixed 
the  amount  of  the  "  loss  of  both  ship  and 
caigo  at  the  sum  of  2,038/.  11#.  7d" 

A  summons  was  then  taken  out  by  the 
plaintiffs  to  shew  cause  why  the  verdict 
should  not  be  entered  and  final  judgment 
Bignedfor2,123/L  10«.  3d,  being  the  amount 
of  the  sum  awarded  together  with  interest 
It  was  discovered  that,  in  making  their 
award,  the  arbitrators  had  only  considered 
the  amount  of  the  loss,  but  that  they  would 
have  deducted  the  amount  paid  into  court 
if  they  had  thought  that  they  were  at 
liberty  to  do  so.  The  defendants  then 
obtained  the  rule  above  mentioned. 

A  rule  to  the  same  effect  was  also  ob- 
tained by  Cohen,  in  Carr  v.  MotUefiort^ 
and  the  two  rules  were  brought  on  to- 
gether. 

Mtiward  (Nov.  25)  shewed  cause.— The 
money  was  paid  into  court  upon  the  money 
counts,  and,  having  been  taken  out  by  the 
plaintiffis,  those  counts  are  abandoned,  and 
the  action  proceeds  upon  the  special  count 
upon  the  policy.  The  respective  attomies 
agreed  that  the  matter  should  be  referred 
to  the  average-staters  to  '*fix  the  amount 
of  such  total  or  partial  loss,  as  the  case  may 
be ;  and  the  verdict  shall  be  entered  for 
such  amount  accordingly."  Now,  the  ver- 
dict has  been  entered  for  the  amount  fixed  ; 
and  MarrioU  v.  Hampt<m  (1)  shews  that 
where  money  has  been  paid  under  the  com- 
pulsion of  legal  process^  it  cannot  afterwards 


(1)  S  Smith  8 


236. 


be  recovered  back,  though  it  turns  out  that 
it  was  not  due. — (He  was  then  stopped.) 

WcUkin  WiUuimSf  in  support  of  the 
rule. — ^There  was  only  one  true  claim  in 
this  action;  and  the  plainti£k  cannot  be 
allowed  to  keep  the  amount  due  under 
the  policy,  and  abo  the  amount  of  the 
premiums.  In  Early  v.  Bowman  (2),  where 
money  was  paid  into  court  upon  an  account 
stated,  it  was  held  that  the  plaintiff*  could 
not  recover  nominal  damages  under  a  spe- 
cial count  upon  a  biU  of  exchange  given  for 
precisely  the  same  amount  as  that  about 
which  tike  account  had  been  stated.  So  here, 
the  Court  will  not  allow  that  which  would 
be  a  perfect  scandal,  namely,  that  the 
plaintiff  should  be  allowed  to  recover  on  the 
policy,  and  also  to  keepthe  premiums.  Chuld 
V.  Oliver  (Z)  is  in  point,  as  shewing  that 
the  plaintiff  in  an  action  cannot  recover 
upon  two  counts  which  are  inconsistent 
with  one  another.  It  was  an  action  on  a 
charter-party,  and  the  declaration  contained 
two  counts :  first,  for  not  loading  and  taking 
care  of  the  cargo ;  and,  secondly,  for  gene- 
ral average.  Money  was  paid  into  court 
on  the  second  count,  and  the  juiy  found  a 
verdict  for  the  plaintiffs  on  the  first  count, 
with  general  damages ;  Tindal,  C.J.,  in 
delivering  the  judgment  of  the  Courts  s^ys* 
at  page  235,  "  The  effect  of  the  pleadings 
in  the  present  case  is  this :  the  plaintiffs 
claim  a  total  loss  upon  their  goods,  in  con- 
sequence of  the  misconduct  of  the  defen- 
dant; and  in  case  they  should  fidl  in  estab- 
lishing such  misconduct  in  the  defendant, 
they  claim  a  partial  compensation  for  the 
sacrifice  of  their  goods  in  die  shape  of  gene- 
ral average.  The  defendant,  admitting  the 
second  claim,  pays  it  into  court,  which  the 
plaintiffs  take  out,  having  no  claim,  in  this 
view,  beyond  the  amount  paid  in.  But  in 
so  doing,  they  do  not  abandon  the  daim 
which  they  have  preferred  in  the  first  count 
of  the  declaration,  and  upon  which  issues 
remain  to  be  tried.  They  would  not,  indeed, 
be  permitted  to  retain  the  whole  amount  of 
loss  under  the  first  count,  and  the  amount 
of  general  average  under  the  second,"  Arc. 
And  in  the  course  of  the  aignment  (pi  22 1 ), 
his  Lordship  said:  *'You  never  could  ex- 
pect   to  recover    upon    two    inconsbtent 

(2)  I  B.  &  Ad.  889. 

(3)  2  M.  fc  G.  208;  b.o.  7  Law  J.  Beti.  (sc.s.) 
C.P.  68. 
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counts  ;**  and  Bosanqnet,  J.  asked  "Can yon 
recover  on  both  f  The  agreement  entered 
into  by  the  attomles  is  really  not  of  any 
importance  as  to  the  question  now  before 
the  Conrt,  for  it  only  places  the  average- 
staters  in  the  position  of  the  jury. 

[CocKBURN,  C.J. — If  the  plaintiffs  are 
entitled  to  have  two  strings  to  their  bow, 
so  ought  the  defendants.  The  plaintiffs  are 
seeking  to  establish  two  claims  which  can- 
not co-exist] 

Just  so.  As  to  the  question  whether  the 
Court  has  power  to  interfere,  Cocker  v.  Tern- 
pnt  (4)  is  decisive,  as  shewing  that  every 
Court  has  unlimited  power  over  its  own 
process,  and  may  stay  proceedings  brought 
against  good  faith. 

Ccken^  in  support  of  the  rule  in  Carr 
V.  MofUeficre. — This  question  is  tacitly  de- 
cided in  many  cases  where  the  declaration 
contains  a  special  count,  and  also  common 
counts  upon  which  the  defendant  pays 
money  into  court  The  Judge  tells  the  jury 
that,  in  determining  the  amount  of  damages, 
they  ought  to  take  into  consideration  the 
amount  paid  into  court.  So  here,  the  plain- 
tiffs are  only  entitled  to  recover  what  was 
due  at  the  time  of  the  verdict  In  Churchill 
V.  Day  (5)  Lord  Tenterden  said,  "It  would 
be  dangerous  to  say  that  if  money  is  paid 
into  court,  and  in  the  declaration  another 
count  is  found  more  accurately  applicable 
to  the  plaintiff's  cause  of  action,  the  effect 
of  the  payment  should  be  defeated" 

Milward  was  again  heard. — Gould  v. 
Oliver  (3)  does  not  decide  the  point  now 
before  the  Court  The  observations  referred 
to  were  not  necessary  for  the  decision  of 
the  case.  Upon  the  pleadings,  the  plaintiffs 
are  entitled  to  recover  both  amounts  and 
to  keep  them. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now 
delivCTed  by — 

Cbomptok,  J.  —  In  these  cases,  the 
plaintiffs  having  declared  on  policies  of 
insurance  with  a  count  for  money  had  and 
received,  the  defendants  paid  the  amount 
of  the  premiums  into  court  on  that  count, 
pleading  to  the  count  on  the  policies  so  as 


(4)  7 Mee.  It  W.  502 ;  b.  c.  10  Law  J.  Rep.  (n.s.) 
£ich  195. 


(5)  3  M.  Ifc  R.  71. 


to  raise,  amongst  other  defences,  that  of 
unseaworthiness.  The  plaintiffs  took  the 
money  out  of  court  in  satisfaction  of  the 
claim  under  the  count  for  money  had  and 
received.  At  the  trial,  the  defence  of  un- 
seaworthiness having  failed,  or  having  been 
abandoned,  a  special  case  was  stated  for 
the  opinion  of  this  Court,  which  was  after- 
wards taken  into  the  Exchequer  Chamber, 
and  in  both  courts  it  was  held  that  the 
plaintiffs  were  entitled  to  recover  as  for  an 
average  loss.  The  amount  of  the  average 
loss  was  referred  to  and  ascertained  by 
arbitrators,  but  this  not  being  done  before 
the  argument  of  the  case,  a  nominal  judg- 
ment for  4,000/.  was  entered  up  for  the 
purpose  of  taking  the  case  into  error. 

The  plaintiffs  are  now  to  enter  up  their 
judgment  and  take  out  their  execution  for 
the  amount  to  which  they  are  entitled.  And 
they  claim  to  be  entitled  to  enter  their  judg- 
ment and  take  out  their  execution  for  the 
entire  amount  of  the  average  loss,  without 
giving  credit  to  the  defendants  for  the 
amount  paid  into  court  and  taken  out  by 
the  plaintiffs.  The  defendants  obtained 
rules  nisi  in  effect  to  restrain  the  plaintiffs 
from  taking  judgment  and  execution  for 
the  entire  amount  of  the  loss,  without 
giving  credit  for  the  sums  paid  in  respect 
of  the  premiums. 

It  is  obvious  that  nothing  could  be  more 
unjust  than  that  the  plaintiffs  should  recover 
back  the  premiums,  which  they  could  only 
be  entitled  to  on  the  ground  that  the  risk 
under  the  policy  did  not  attach,  and  also 
the  whole  amount  of  the  loss  to  which  they 
could  only  be  entitled  if  the  risk  did  attach. 
It  is  plain  that  what  the  plaintiffs  were  enti- 
tied  to  in  the  event  which  happened  was  the 
loss  after  deducting  the  premiums.  It  was 
said,  however,  on  the  part  of  the  plaintiffs, 
that  the  state  of  the  pleadings  allowed  them 
to  perpetuate  this  injustice,  and  that  the 
money  which  had  been  paid  into  court  and 
taken  out  in  satis&ction,  could  not  in  any 
way  be  treated  as  reducing  the  amount  to 
which  the  plaintiffs  were  entitled  in  respect 
of  their  average  loss.  On  the  other  hand,  it 
was  contended  that  the  deduction  in  ques- 
tion was  one  which  a  jniy  ought,  on  the 
trial,  to  take  into  account  in  reduction  of 
the  damages.  It  was  said  that  the  jury, 
having  ascertained  the  amount  of  the  loss, 
have  to  inquire  what  is  the  damage  to  . 
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umpire  between  them,  to  fix  the  amount 
of  such  total  or  partial  loss,  as  the  case 
may  be,  and  the  verdict  shall  be  entered 
for  such  amount  accordingly,  not  exceeding 
the  amount  of  liability  under  the  policy." 

When  the  case  came  on  for  trisJ,  it  was 
agreed  that  a  special  case  should  be  stated 
for  the  opinion  of  the  Court  upon  the  ques- 
tion whether  the  policy  attached  or  not. 
The  special  case  was  argued  in  this  court, 
and  it  was  decided  that  the  plaintifib  were 
entitled  to  recover.  It  was  agreed,  .'^for 
the  purpose  only  of  completing  the  judg- 
ment to  enable  the  defendants  to  bring 
error,"  that  judgment  should  be  signed  for 
2,500/.  damages,  and  costs  1,500/.;  and 
upon  appeal  to  the  Exchequer  Chamber, 
the  judgment  of  this  Court  was  affirmed. 
The  arbitration  was  then  proceeded  with, 
and  by  their  award  the  arbitrators  fixed 
the  amount  of  the  "  loss  of  both  ship  and 
cargo  at  the  sum  of  2,038/.  Us.  7<2." 

A  summons  was  then  taken  out  by  the 
plaintiffs  to  shew  cause  why  the  verdict 
should  not  be  entered  and  final  judgment 
signed  for  2, 123/.  10«.  3d.,  beingthe  amount 
of  the  sum  awarded  together  with  interest 
It  was  discovered  that,  in  making  their 
award,  the  arbitrators  had  only  considered 
the  amount  of  the  loss,  but  that  they  would 
have  deducted  the  amount  paid  into  court 
if  they  had  thought  that  they  were  at 
liberty  to  do  so.  The  defendants  then 
obtained  the  rule  above  mentioned. 

A  rule  to  the  same  effect  was  also  ob- 
tained by  Cohen,  in  Carr  v.  Montefiore, 
and  the  two  rules  were  brought  on  to- 
gether. 

Miltoard  (Nov.  25)  shewed  cause. — ^The 
money  was  paid  into  court  upon  the  money 
counts,  and,  having  been  taken  out  by  the 
plaintiffs,  those  counts  are  abandoned,  and 
the  action  proceeds  upon  the  special  count 
upon  the  policy.  The  respective  attomies 
agreed  that  the  matter  should  be*  referred 
to  the  average-staters  to  ^'fix  the  amount 
of  such  total  or  partial  loss,  as  the  case  may 
be;  and  the  verdict  shall  be  entered  for 
sudi  amount  accordingly."  Now,  the  ver- 
dict has  been  entered  for  the  amount  fixed  ; 
and  Marriott  v.  Hampton  (!)  shews  that 
where  money  has  been  paid  under  the  com- 
pulsion of  legal  process,  it  cannot  afterwards 

(1)  2  Smithes  Lead.  Gas.  236. 


be  recovered  back,  though  it  turns  out  that 
it  was  not  due. — (He  was  then  stopped.) 

Watkin  WilUanu,  in  support  of  the 
rule. — ^There  was  only  one  true  claim  in 
this  action;  and  the  plaintiffs  cannot  be 
allowed  to  keep  the  amount  due  under 
the  policy,  and  also  the  amount  of  the 
premiums.  In  Early  v.  Bowman  (2),  where 
money  was  paid  into  court  upon  an  account 
stated,  it  was  held  that  the  plaintiff  could 
not  recover  nominal  damages  under  a  spe- 
cial count  upon  a  bill  of  exchange  given  for 
precisely  the  same  amount  as  that  about 
which  Uie  account  had  been  stated.  So  here, 
the  Court  will  not  allow  that  which  would 
be  a  perfect  scandal,  namely,  that  the 
plaintiff  should  be  allowed  to  recover  on  the 
policy, andalso to keepthe premiuma  Gould 
V.  Oliver  (3)  is  in  point,  as  shewing  that 
the  plaintiff  in  an  action  cannot  recover 
upon  two  counts  which  are  inconsistent 
with  one  another.  It  was  an  action  on  a 
charter-party,  and  the  declaration  contained 
two  counts  :  first,  for  not  loading  and  taking 
care  of  the  cargo ;  and,  secondly,  for  gene- 
ral average.  Money  was  paid  into  court 
on  the  second  count,  and  the  jury  found  a 
verdict  for  the  plaintiffs  on  the  first  count, 
with  general  damages ;  Tindal,  C.J.,  in 
delivering  the  judgment  of  the  Court,  says, 
at  page  235,  '^  The  effect  of  the  pleadings 
in  the  present  case  is  this :  the  plaintiffs 
claim  a  total  loss  upon  their  goods,  in  con- 
sequence of  the  misconduct  of  the  defen- 
dant; and  in  case  they  should  fiul  in  estab- 
lishing such  misconduct  in  the  defendant, 
they  claim  a  partial  compensation  for  the 
sacrifice  of  their  goods  in  tiie  shape  of  gene- 
ral average.  The  defendant,  admitting  the 
second  claim,  pays  it  into  court,  whidb  the 
plaintiffs  take  out,  having  no  claim,  in  this 
view,  beyond  the  amount  paid  in.  But  in 
so  doing,  they  do  not  abandon  the  claim 
which  they  have  preferred  in  the  first  count 
of  the  declaration,  and  upon  which  issues 
remain  to  be  tried.  They  would  not,  indeed, 
be  permitted  to  retain  tiie  whole  amount  of 
loss  under  the  first  count,  and  the  amount 
of  general  average  under  the  second,"  &c. 
And  in  the  course  of  the  argument  (p.  221), 
his  Lordship  said :  "  You  never  could  ex- 
pect   to   recover    upon    two    inconsistent 

(2)  I  B.  &  Ad.  889. 

(3)  2  M.  &  G.  208;  B.c  7  Law  J.  Rep.  (n.b.) 
C.P.  68. 
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counts ;"  and  Boeanqnet,  J.  asked  "Can you 
recover  on  both?**  The  agreement  entered 
into  by  the  attomies  is  really  not  of  any 
importance  as  to  the  question  now  before 
the  Court,  for  it  only  places  the  average- 
staters  in  the  position  of  the  jury. 

[CoGKBUBN,  C.J. — If  the  plaintiffs  are 
en&tled  to  have  two  strings  to  their  bow, 
so  ought  the  defendants.  The  plaintilfs  are 
seeking  to  establish  two  claims  which  can- 
not co-exist] 

Just  so.  As  to  the  question  whether  the 
Court  has  power  to  interfere,  Cocker  v.  Tern- 
pegt  (4)  is  decisive,  as  shewing  that  every 
Court  has  unlimited  power  over  its  own 
process,  and  may  stay  proceedings  brought 
against  good  faith. 

Cokeny  in  support  of  the  rule  in  Carr 
V.  ManUfiore. — This  question  is  tacitly  de- 
cided in  many  cases  where  the  declaration 
contains  a  special  count,  and  also  common 
counts  upon  which  the  defendant  pays 
money  into  court  The  Judge  tells  the  jury 
that,  in  determining  the  amount  of  damages, 
they  ought  to  take  into  consideration  the 
amount  paid  into  court.  So  here,  the  plain- 
tiffs are  only  entitled  to  recover  what  was 
due  at  the  time  of  the  verdict  In  Churchill 
V.  Day  (5)  Lord  Tenterden  said,  "It  would 
be  dangerous  to  say  that  if  money  is  paid 
into  court,  and  in  the  declaration  another 
count  is  found  more  accurately  applicable 
to  the  plaintiff's  cause  of  action,  the  effect 
of  the  payment  should  be  defeated." 

Milward  was  again  heard. — Chuld  v. 
Oliver  (S)  does  not  decide  the  point  now 
before  the  Court  The  observations  referred 
to  were  not  necessary  for  the  decision  of 
the  case.  Upon  the  pleadings,  the  plaintiffs 
are  entitled  to  recover  both  amounts  and 
to  keep  them. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  now 
delivered  by — 

Cbobipton,  J.  —  In  these  cases,  the 
plaintiff  having  declared  on  policies  of 
insurance  with  a  count  for  money  had  and 
received,  the  defendants  paid  the  amount 
of  the  premiums  into  court  on  that  count, 
pleading  to  the  count  on  the  policies  so  as 


(4)  7  Mee.  It  W.  502 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  395. 

(5)  3  M.  *  R.  TL 


to  raise,  amongst  other  defences,  that  of 
unseaworthiness.  The  plaintiffs  took  the 
money  out  of  court  in  satisfaction  of  the 
claim  under  the  count  for  money  had  and 
received.  At  the  trial,  the  defence  of  un- 
seaworthiness having  failed,  or  having  been 
abandoned,  a  special  case  was  stated  for 
the  opinion  of  this  Court,  which  was  after- 
wards taken  into  the  Exchequer  Chamber, 
and  in  both  courts  it  was  held  that  the 
plaintiffs  were  entitled  to  recover  as  for  an 
average  loss.  The  amount  of  the  average 
loss  was  referred  to  and  ascertained  by 
arbitrators,  but  this  not  being  done  before 
the  argument  of  the  case,  a  nominal  judg- 
ment for  4,000/.  was  entered  up  for  the 
purpose  of  taking  the  case  into  error. 

The  plaintiffs  are  now  to  enter  up  their 
judgment  and  take  out  their  execution  for 
the  amount  to  which  they  are  entitled.  And 
they  claim  to  be  entitled  to  enter  their  judg- 
ment and  take  out  their  execution  for  the 
entire  amount  of  the  average  loss,  without 
giving  credit  to  the  defendants  for  the 
amount  paid  into  court  and  taken  out  by 
the  plaintiffs.  The  defendants  obtained 
rules  nin  in  effect  to  restrain  the  plaintiffs 
from  taking  judgment  and  execution  for 
the  entire  amount  of  the  loss,  without 
giving  credit  for  the  sums  paid  in  respect 
of  the  premiums. 

It  is  obvious  that  nothing  could  be  more 
unjust  than  that  the  plaintiffs  should  recover 
back  the  premiums,  which  they  could  only 
be  entitled  to  on  the  ground  that  the  risk 
under  the  policy  did  not  attach,  and  also 
the  whole  amount  of  the  loss  to  which  they 
could  only  be  entitled  if  the  risk  did  attach. 
It  is  plain  that  what  the  plaintiffs  were  enti- 
tled to  in  the  event  which  happened  was  the 
loss  after  deducting  the  premiums.  It  was 
said,  however,  on  the  part  of  the  plaintiffs, 
that  the  state  of  the  pleadings  allowed  them 
to  perpetuate  this  injustice,  and  that  the 
money  which  had  been  paid  into  court  and 
taken  out  in  satis&ction,  could  not  in  any 
way  be  treated  as  reducing  the  amount  to 
which  the  plaintiffs  were  entitled  in  respect 
of  their  average  loss.  On  the  other  hand,  it 
was  contended  that  the  deduction  in  ques- 
tion was  one  which  a  jury  ought,  on  the 
trial,  to  take  into  account  in  reduction  of 
the  damages.  It  was  said  that  the  jury, 
having  ascertained  the  amount  of  the  loss, 
have  to  inquire  what  is  the  damage  to  . 
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which  the  pluntifGs  were  entitled,  and  that 
there  were  many  cases  in  which  drcum- 
stances  occurring  after  the  primd  facie 
damage  has  occurred  are  allowed  to  reduce 
the  damages.  Thus  part  payment  after 
action  brought  has  always  been  held  to 
reduce  the  damages.  So,  in  trover,  the 
return  of  the  goods  goes  in  reduction  of 
damages.  In  tiie  case  of  an  executor  de  son 
tort  who  has  interfered  with  the  estate  and 
so  converted  it,  if  he  has  paid  debts,  he 
is  "recouped,"  as  it  is  called,  in  damages. 

It  is  unnecessary  to  decide  this  question 
in  the  present  case,  because  we  think  that 
the  Court  has  the  power  of  preventing  the 
plaintiffiB  from  proceeding  to  carry  out  by 
its  process  such  a  piece  of  injustice  as  they 
are  here  contemplating.  In  Gould  v.  Oliver 
(3),  where  money  was  pud  into  court  on  a 
count  inconsistent  with  that  on  which  the 
plaintiff  recovered,  it  was  insisted  that,  by 
taking  the  money  out  of  eourt,  the  plaintiff 
had  estopped  himself  from  recovering  on 
the  inconsistent  count.  The  Court  held,  that 
such  estoppel  ought  not  to  prevail,  but  that 
each  count  must  be  dealt  with  indepen- 
dently of  the  rest  of  the  record ;  but  Tin- 
dal,  C.J.  remarked,  that  the  plaintifTs  would 
not  be  permitted  to  retain  the  whole 
amount  of  the  loss  under  the  first  count, 
and  the  amount  of  the  general  average 
under  the  second.  This  remark,  though  said 
not  to  be  necessary  to  or  part  of  the  matter 
decided,  was  strictly  pertinent  to  the  matter 
under  the  consideration  of  the  Court,  being 
an  answer  to  an  objection  that  might  have 
arisen  that,  if  there  was  an  estoppel,  the 
plaintiff,  having  got  the  money,  could  not 
be  made  to  part  with  what  he  had  taken 
out  of  court,  and  that  so  the  plaintiff  could 
recover  it  twice  over.  No,  says  the  Chief 
Justice,  the  Court  will  not  allow  him  to 
retain  it  and  take  the  whole  loss  besides. 
Now  here,  the  plaintiff  would  get  besides 
his  indemnity  from  loss  on  the  policy,  the 
amount  of  the  premiums.  In  otha*  words, 
he  would  get  back  the  price  he  has  paid 
and  the  thing  bargained  for  as  well.  We 
think  he  cannot  be  permitted  to  retain 
both.  The  expression  of  the  Chief  Justice 
seems  to  point  to  the  power  inherent  in 
these  Courts  by  stay  of  proceedings  or  other- 
wise to  prevent  the  abuse  of  their  process. 

For  these  reasons,  we  are  of  opinion  that 
the  defendants  areentitled  totiie  relief  whioh 


they  pray  for,  and  that  the  rule  should  be 
made  absolute  to  prevent  the  plaintitifs  from 
signing  judgment  or  issuing  execution  for 
any  lar^^r  amount,  in  respect  of  damages, 
than  the  balance  of  the  average  loss  ascer- 
tained by  theaverage-fltaters  after  deducting 
the  amount  of  the  premiums  paid  into 
court 

Rule  accordingly,  without  costs. 

Mtde  absolute. 


1864. 
Nov.  9. 


THS  QUEXK,  on  the  prosecu- 
tion of  THS  OVBBSKSBS  OP 
THB  PARISH  OF  WENNIKG- 

TON,  respondents^  v,  HAIX- 
J)ABS|  appellant. 


Poor-Rate—jRateahle  Value— What  De- 
ductions to  be  Allowed — Sewers-Rate — 
6  (fe  7  WUl  4.  c,  96.  *.  1. 

In  assessing  land  to  the  poor-raiCy  deduc- 
tions are  to  he  allowed  in  respect  of  the 
general  sewers-rate  imposed  by  ^  Commis- 
sioners of  Setoers^  and  the  annual  tax  imposed 
by  them  for  maintenance  and  cleansing  of 
the  sewers  and  works  within  the  district; 
and  for  the  annual  average  cost  of  the 
maintenance  of  a  sluice  and  flood-gcite,  by 
which  the  land  alone  is  benefited,  and  of  the 
maintenance  of  a  sea-umll,  which  the  owner 
of  the  land  is  bound  to  keep  up  under  a  due 
presentment  under  the  commission  of  setters, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  17.] 


1864.      ) 
Nov.  28.    f 


BBBVE,  appellant^  v.  wood, 
respon€lent. 


Witness  —  Competency  —  Husband  and 
Wife — Rogue  and  Vagabond, 

Upon  the  hearing  of  an  information, 
under  5  Geo,  4.  c.  83.  s,  3,  against  a  man 
for  neglecting  to  maintain  his  wife,  whereby 
she  becomes  chargeable,  the  wife  is  not  a 
competent  witness  against  her  hiuband, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  15.] 
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1864.        ) 
Nov.  15, 18.  / 


KSYE8  V,  BLKINS. 


DeUor  and  Creditor — Compontian  Deed 
— Release — Covenant  not  to  $ue — Sureties — 
Bankruptcy  Act,  1861,  s.  192. 

To  a  declaration  upon  a  bill  of  exchange, 
the  defendant  pleaded  a  composition  deed 
exeeuied  by  kmself  and  three-fourths  in 
^ue  of  his  creditors  whose  debts  amounted 
io  lOL  and  upwards.  By  the  deed,  set 
out  t»  the  plea,  the  defendant  agreed  to  set 
n^Ktrt  half  his  income  until  a  composition 
of  5s,  in  the  pound  should  be  paid  to  cUl 
the  creditors  respectipely.  The  creditors  who 
executed  the  deed  agreed  thereby  to  accept 
^  these  presents  in  full  discharge  and  satis- 
faction of  their  respective  debts,  claims  and 
demands  "  against  the  defendant;  and  they, 
by  the  deed,  reUcued  the  defendant  from  all 
^cir  d^fts  and  claims  against  hvm,  and 
agreed  that  the  deed  might  ^^operate  as  a 
defeasance  pleadable  in  bar  to  or  be  otherwise 
setup  OM  a  defence  to  any  action,^*  dkc.  The 
deed  also  contained  a  proviso  that  it  should 
not  operate  to  prevent  any  of  the  creditors 
from  claiming  or  realising  any  security  held 
by  ihem^  or  from  suing  any  person,  other 
than  the  said  debtor,  liable  for  payment  of 
such  security,  nor  in  any  way  pr^'udice  or 
affect  the  rights  or  remedies  of  any  such 
ereditoriy  except  as  against  the  said  debtor 
(the  defendant).  The  plea  then  alleged 
perfomuince  of  the  several  requirements  of 
section  192.  of  the  Bankruptcy  Act,  1861 : 
— Held,  that  the  plea  disclosed  a  good 
defence  to  the  action, 

Dedantion  on  a  bill  of  exchange  drawn 
by  the  plaintiff  and  accepted  by  the  defen- 
dant. 

Flea — 1.  As  to  the  first  count,  that 
after  the  accruing  of  the  causes  of  action 
and  contracting  the  debts  in  the  declara- 
tion mentioned,  and  after  action  brought, 
a  composition  deed  within  the  true  intent 
and  meaning  of  the  Bankruptcy  Act, 
1861,  was  executed  by  the  defendant, 
then  being  a  debtor  within  the  said 
act,  and  was  a  deed  made  and  entered 
into  between  the  defendant,  so  being 
such  debtor,  and  his  creditors  relating 
to  his  debts  and  liabilities,  aud  his  re- 
lease therefrom;  which  deed  was  and  is 
Kkw  SsBZiSy  84.— Q.B. 


in  the  words  and  figures  and  to  the  effect 
following,  that  is  to  say:  '^This  indenture, 
made  the  18th  day  of  March,  1864,  between 
Edward  Elkins  of  No.  59,  Newman  Street, 
Oxford  Street,  in  the  county  of  Middlesex, 
gentleman  (hereinafter  called  the  debtor), 
of  the  first  part;  James  Lane,  of  Greenford, 
in  the  said  county,  Esq.  (hereinafter  called 
the  trustee),  of  the  second  part ;  and  the 
seyeral  persons  whose  names  are  subscribed 
and  seals  affixed  in  the  schedule  hereunder 
written,  or  who  shall,  before  or  after  the 
execution  hereof  by  the  said  debtor,  in 
writing,  assent  to  or  approve  of  this  deed 
or  instrument — being  respectively  in  their 
own  right,  either  individually  or  in  co- 
partnerahip  with  others,  or  being  agents 
or  attomies  of,  creditors  of  the  said  debtor, 
on  behalf  of  themselves  and  all  and  every 
other  the  creditors  of  the  said  debtor  (here- 
inafter called  the  creditors),  of  the  third 
part  Whereas  the  said  debtor  is  and 
standeth  indebted  to  the  parties  hereto  of 
the  third  part,  and  all  those  who  are  or 
are  intended  to  be  bound  by  these  presents, 
in  divers  sums  of  money  respectively;  and 
whereas  the  said  debtor  being  unable  im- 
mediately to  pay  his  said  creditors  the 
amount  of  their  several  debts  or  claims 
against  him  in  full,  hath  lately  proposed  to 
them,  and  it  hath  been  mutually  agreed 
between  the  said  parties  hereto  of  the 
second  and  third  parts  respectively,  that 
the  said  debtor  should  pay  all  and  every 
the  creditors  of  him  the  said  debtor,  whether 
executing,  assenting  to  or  approving  of  this 
deed  or  not,  and  that  they  the  said  credi- 
tors should  accept  from  him  the  sum  or 
composition  of  5s,  in  the  pound  on  the  full 
amount  and  in  full  discharge  of  all  and 
every  the  debts  of  the  said  debtor  due  and 
owing  by  him  at  the  time  of  the  execution 
of  these  presents,  in  manner  and  at  the 
times  hereinafter  mentioned,  and  that  the 
said  debtor  should  make  such  provision  for 
the  payment  of  the  said  sum  or  composition 
of  5s,  in  the  pound,  and  enter  into  such 
covenants,  provisions  and  agreements  as 
are  hereinafter  contained,  and  that  the  said 
creditors  should  execute  the  release  herein- 
after provided:  Now  this  indenture  wit- 
nesseth  that,  in  pursuance  of  the  said  agree- 
ment and  in  consideration  of  the  premises, 
he  the  said  debtor  doth  hereby  for  himself, 
his  heirs,   executors  and   administrators, 
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covenant^  promise  and  agree  vdtb  the  sai4 
trustee  on  behalf  of  himself  and  the  said 
creditors  respectively,  and  their  respectiye 
executors,  administrators,  partners  and 
partner,  that  he  the  said  debtor  shall  and 
will  set  apart  and  appropriate  one  equal 
half  part  or  moiety  of  his  fiiture  net  in- 
come or  profits  to  be  derived  and  received 
by  him  from  his  professionalfees  and  emolu- 
ments as  an  attorney  and  solicitor  [here 
followed  provisions  for  ascertaining  the 
income  of  the  debtor,  and  paying  over 
the  composition  of  5s.  in  the  pound]. 
And  this  indenture  further  witnesseta 
that,  in  further  pursuance  of  the  said 
agreement  and  in  consideration  of  the 
premises  and  of  the  said  covenant  of 
the  said  debtor,  they  the  said  creditors 
do  hereby  severally  for  themselves,  and 
their  respective  heirs,  executors,  admin- 
istrators, partners,  partner  and  succes- 
sors, covenant  and  agree  with  the  said 
debtor,  his  executors  and  administrators, 
to  accept  and  take,  and  they  do  hereby 
accept  and  take,  these  presents  in  full  dia- 
charge  and  satisfiEustion  of  their  recq[>eetive 
debts,  claims  and  demands  against  or  upon 
him  the  said  debtor,  his  estate  and  efTecta. 
And  they  the  said  creditors,  in  further  pur- 
suance of  the  said  agreement,  and  for  the 
considerations  aforesaid,  do,  and  each  and 
every  of  them  doth,  by  these  presents, 
for  themselves  and  their  respective  heirs, 
executors,  administrators,  partners,  partner 
and  successors,  fre^y,  clearly  and  abso- 
lutely remise,  release,  exonerate,  discharge 
and  lor  ever  quit  claim  unto  the  said  debtor, 
his  heirs,  executors  and  administrators, 
and  his  and  their  future  lands,  tenements, 
goods  and  chattels,  estate  and  effects,  all  and 
singular  their,  and  each  and  every  of  their 
said  respective  debts,  claims  and  demands 
now  due  and  owing  to  them  respectively, 
and  all  and  all  manner  of  action  and  actions, 
suit  and  suits,  cause  and  causes  of  action 
and  suit,  bills,  bonds,  writings  obligatoiy, 
debts,  sums  of  money,  promissory  and  other 
notes,  10  Us,  dues,  duties,  accoimts,  reckon- 
ings, costs,  charges,  expenses,  agreements, 
judgments,  decrees,  decretal  or  other  orders, 
warrants  of  attorney,  defeazances,  extents, 
executions,  quarrels,  controversies,  tres- 
passes, damages,  claims  and  demands,  whe- 
theradmitted  or  not,  whatsoever,  both  atlaw 
and  in  equity,  or  otherwise  howsoever,  which 


they  the  said  creditors  and  their  respective 
heirs,executor8  and  administrators,  partners, 
partner  and  successors  now  have,  ever  had, 
or  shall  or  may  or  otherwise  could  or  might 
hereafter  have,  claim,  challenge,  or  demand 
of,  from  and  against  him  the  said  debtor, 
his  heirs,  executors  or  administrators,  or  his 
or  their  lands  and  tenements,  goods  and 
chattels,  estate  and  effects,  or  any  of  them, 
for  or  by  reason  or  on  account  of  the  debts, 
elaims  or  demands  of  them,  or  any  of  them 
respectively,  now  due  and  owing  or  claimed 
to  be  due  and  owing  £rom  the  said  debtor, 
and  all  interest  and  arrears  of  interest  for 
or  in  respect  of  the  same  several  debts  and 
premises,  or  any  of  them,  or  for  or  by  reason 
ot  on  account  of  any  ciher  matter,  cause 
or  thing  whatsoever  relating  thereto  ante- 
cedent to  and  including  the  day  of  the  date 
hereof;  and  these  presents  shaU  and  may 
accordingly  operate  as  a  defeazance  plead- 
able in  bar  to  or  may  be  otherwise  set  up 
as  a  defenee  to  any  action  or  actions,  suit 
or  suits,  or  other  proceedings  at  law  or 
in  equity  heretofore  or  herei^r  brought, 
instituted  or  taken  by  or  on  the  behalf  of 
the  said  creditors,  or  any  of  them,  their  or 
any  of  thdur  heiis,  executors  or  administrar 
tors,  partnecB,  partner  or  successors,  for  or 
in  respect  of  «uch  debts,  claims  and  de- 
mands, or  any  of  them.    Provided  always, 
and  it  is  hereby  agreed  and  declared  by  and 
between  the  said  parties  hereto,  that  the 
execution,  assenting  to,  or  approval  of  these 
presents  and  the  acceptance  of  the  said 
sum  or  composition  of  5«.  in  the  pound,  at 
the  times,  by  the  means  and  in  n^nner 
hereinbefore  mentioned,  and  the  release 
hereinbefore  contained^  shall  not  in  anywise 
prejudice,  affect,  or  extend  or  be  construed 
to  extend  to  prevent  any  of  the  said  ciedir 
tors  from  claiming  or  realizing  any  security 
now  held  by  them,  or  any  of  them,  or  from 
suing  any  person  or  persons,  other  than  the 
said  debtor,  liable  to  payment  thereof^  for 
the  recovery  thereof  less  the  amount  re- 
ceived by  them,  or  any  of  them,  under  and 
by  virtue  of  these  presents,  nor  in  any  way 
prejudice  or  affect  the  rights  or  remedies  of 
any  such  creditors  except  as  against  the  said 
debtor,  to  which,  but  for  agreeing  to  or  sign- 
ing these  presents,  they  might  severally  have 
recourse  to  for  the  recovery  of  their  several 
debts  or  demands;  but,  nevertheless,  if  any 
such  security  shall  be  enforceable  against 
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the  said  debtor  or  his  estate  or  effects,  then 
and  in  that  ease  such  creditor  (unless  he 
shall  consent  to  abandon  his  said  security) 
shall  be  entitled  to  receive  payment  of  Ids 
secured  debts,  under  these  presents,  upon 
so  much  only  of  his  said  secured  debt  or 
debts  as  may  remain  afber  such  security 
shall  hare  been  realised,  or  after  credit 
shall  have  been  given  for  the  full  value 
^ereo^  such  value  to  be  ascertained  as  in 
bankruptcy.  And,  moreover,  it  is  hereby 
lastly  agr^d  and  declared  by  and  between 
the  said  parties  that  these  presents  ore 
intended  to  operate,  and  shall  (so  far  as 
lawfully  may  be)  operate  to  all  intents  and 
purposes  whatsoever  as  a  deed  of  composi- 
tion  within  the  provisions  of  the  192nd 
section  of  the  Bankruptcj  Act,  1 86 1 ,  in  that 
bdial^  and  that  so  soon  as  a  majority  in 
number  representing  three-fourths  in  value 
of  the  creditors  of  the  said  debtor  whose 
debts  shall  respectively  amount  to  10^.  and 
upwards  shall  have  executed,  or  in  writing 
assented  to  or  approved  of  this  deed,  it  m 
intended  tiiat  the  same  shall  be  registered 
in  the  Court  of  Bankruptcy  under  the 
provisions  of  the  said  act,  and  the  general 
orders  made  thereunder  in  that  behalf  m 
order  that  the  said  debtor  may  obtain  the 
protection  of  the  said  Court  granted  under 
the  said  act,  for  the  purpose  of  being  avail- 
able to  him  for  all  purposes  as  a  protection 
in  bankruptcy,  and  that  all  the  creditors 
of  the  said  debtor  who  would  be  bound  by 
tins  deed  in  ease  it  were  a  deed  of  compo- 
sitaoQ  or  trust*deed  tor  the  benefit  of  creiii- 
tots  within  the  Istie  intent  and  meaning  of 
the  192nd  section  of  the  Bankruptcy  Act, 
1861,  and  in  case  all  the  conditions  men- 
tioned in  the  said  act  in  that  behalf  had 
been  observed,  shall  be  equally  bound  by 
and  entitled  to  the  benefit  of  this  deed,  and 
that  any  provision  herein  to  the  contrary 
shall  be  void  and  of  none  effect.  In  witr 
ness,  Ae, 

And  tfae  defendant  says  tiiat  the  said  deed 
has  become  and  is  ae  valid,  effectual  and 
binding  on  all  the  creditors  of  the  defen- 
dant as  if  they  had  duly  executed  the  same, 
and  that  all  the  conditionB  in  the  said 
act  in  Uiat  behalf  mentioned  have  been 
observed;  and  that  a  majority  in  number 
representing  three-fourths  in  value  of  the 
creditors  of  ihe  d^ndant^  whose  debts 
amounted  respectively  to  10/.  and  upwards, 


have  executed,  or  in  writing  assented  to,  or 
approved  of  the  said  de^  and  that  the 
execution  of  the  said  deed  by  the  defendant 
was  attested  by  an  attorney  and  solicitor, 
and  that  within  twenty-eight  days  from  the 
day  of  execution  of  the  said  deed  by  the 
defendant,  the  same  was  produced  and  left, 
having  been  first  duly  stamped  at  the  office 
of  the  Chief  Recristrar  in  Bankruptcy,  for 
the  purpose  of  being  registered;  and  that 
together  with  the  said  deed  there  was  deli- 
vered to  the  said  Chief  Registrar  such 
affidavit  as  by  the  said  act  is  in  that  behalf 
reqtdred,  and  that  the  said  deed  has  been 
duly  registered  and  notice  thereof  duly 
given,  and  a  certificate  of  registration  ob- 
tained according  to  the  said  act,  and  that 
all  other  conditions  prescribed  by  the  said 
act  were  observed  and  performed,  and  that 
all  things  were  done  and  happened  which 
were  necessary  to  have  been  done  and  to 
happen  to  give  validity  to  the  said  deed  as 
a  composition  deed  under  the  Bankruptcy 
Act,  1861,  and  that  the  plaintiff  became 
and  was  and  is  bound  by  the  said  deed, 
with  respect  to  the  debt  sued,  for  as  if  the 
plaintiff  had  been  a  party  thereto  and  had 
duly  executed  the  same;  and  that  the 
defendant  was  and  is  released  and  dis- 
charged from  the  claim  in  the  declaration 
by  the  said  deed,  and  by  the  provisions  of 
i^e  said  act  and  of  the  said  deed  having 
been  complied  with  by  him. 

Demurrer  and  joinder  in  demurrer.  - 
Clecubyy  in  support  of  the  demurrer  to 
the  plea. — The  deed  is  no  bar  to  this  action 
under  the  Bankruptcy  Act,  1861,  nor  would 
it  be  any  bar  at  common  law.  It  purports 
to  contain  a  release  to  the  debtor  of  all 
debts,  claims  and  demands,  although  it 
afterwards  provides  that  such  release  shall 
not  prejudice  any  of  the  creditors  in  suing 
upon  any  security  held  by  them  against 
any  person  other  than  the  debtor.  This 
shews  that  it  could  not  have  been  intended 
tiiat  it  should  operate  as  a  release,  for  a 
release  to  one  joint  debtor  will  operate  as 
a  release  to  aU.  It  therefore  ought  to  be 
treated  as  a  covenant  not  to  sue,  and  not 
as  a  release — Price  v.  Barker  (1);  and  it 
cannot  be  pleaded  in  bar  to  the  action. 
The  only  reason  why  a  covenant  not  to  sue 

(1)  4  E.  &  B.  76;  lc.  24  Law  J.  Bep.  (n.b.) 
Q.B.  180. 


28 


COURT  OF  QUEEN'S  BENCH: 


{N.  8. 


is  allowed  to  be  pleaded  in  bar  is  in  order 
to  aroid  circuity  of  action,  but  that  reason 
would  not  apply  here,  inasmuch  as  the 
creditor  would  not  be  liable  to  an  action. 
The  case  of  The  IpsUmes  Park  Iron  Ore 
Company  t.  FaUinson  (2)  is  very  nearly 
the  same  as  the  present,  and  there  the 
Court  of  Exchequer  held,  that  the  deed 
afforded  no  answer  to  the  action,  but  that 
the  remedy  was  either  by  application  to 
the  Court  of  Bankruptcy,  or,  after  judg- 
ment, to  a  Court  of  law  to  stay  execu- 
tion. 

[Cromftok,  J. — ^It  would  be  against  the 
intention  of  the  deed  that  this  should  be  a 
covenant  not  to  sue,  and  if  so  it  must  be 
a  release.  This  seems  to  me  to  be  good  as 
an  equitable  plea,  and  a  Court  of  equity 
would  grant  a  peipetual  injunction.] 

Ei^e  V.  Archer  (3)  shews  that  a  deed  in 
the  form  given  in  Schedule  D,  assented  to 
and  executed  by  the  creditors,  cannot  be 
pleaded  in  bar  to  an  action  for  a  debt  in 
respect  to  which  the  creditor  has  so  as- 
sented. 

[CooKBimi^,  C.J. — There  is  no  release 
at  ail  in  a  deed  in  that  form,  which  is  very 
^tinguishable  from  a  deed  under  section 
192,  where  there  is  a  release.  Ceomptok, 
J. — I  think  that  Clapham  v.  Atkinson  (4), 
which  has  been  affirmed  in  the  Exchequer 
Ohamber  (5),  is  decisive  of  the  present 
question.] 

No;  the  proposition  now  suggested  was 
not  brought  belfore  the  Court  in  that  case; 
and  in  Dell  v.  Kin^^  (6),  the  Court  in  a 
considered  judgment  said,  that  "the  debtor 
has  no  right  to  make  his  creditor  covenant, 
nor  has  he  any  right  to  subject  him  to  a 
loss  of  his  debt  if  he  think  fit  to  contest 
the  validity  of  the  deed." 

[Sheb,  J. — It  would  be  unreasonable  if 
he  could  do  so.] 

The  effect  of  such  a  deed  as  this  is,  that 
tiiose  only  who  execute  it  disable  themselves 
from  suing  the  debtor.  The  proposition 
above  cited  from  Dell  v.  King  (6)  was 
slightly  modified  in  Hidson  v.  Barclay  (7), 

(2)  8S  Law  J.  Bep.  (ir.s,)  Exch.  198. 
(8)  16  Com.  B.  Rep.  N.S.  638 ;  b.  c.  88  Law  J. 
Eep.  (y.8.)  C.P.  296. 

(4)  83  Law  J.  Rep.  (ir.s.)  Q.B.  81. 


(5)  See  pott,  p.  49. 


2  H.  &  C.  84 ;  8.  c.  38  Law  J.  Jlep.  (ir.s.) 
Exoh.  47. 
(7)  83  Law  J.  Rep.  (k.s.)  Exch.  273. 


where  Bvsmwell,  B.  in  delivering  the  judg- 
ment of  the  Court  stated,  *^We  said  in 
Dell  V.  Kinff  (6),  that  the  debtor  has  no 
right  to  make  iaa  creditor  covenant.  With- 
out saying  that  in  no  case  would  a  cove- 
nant imposed  on  a  creditor  be  valid,  we 
abide  by  this  opinion,  that  no  covenant 
can  be  imposed  on  him  beyond  what  is 
necessary  for  the  release  of  the  debtor,  and 
these  cov^iants  are  not  We  think  there- 
fore they  are  unreasonable  and  bad." 

Mellishy  eontrk — It  is  dear  that  if  the 
plaintiff  had  executed  this  deed,  the  drfen* 
dant  would  have  been  released,  and  the 
plaintiff  is  now  in  the  same  position  as  if 
he  had  done  so,  inasmuch  as  by  the  statute 
ihe  assent  of  the  required  majority  binds 
all  the  other  creditors.  The  action  is  by 
drawer  against  acceptor,  and  by  the  deed 
the  creditors  agree  to  accept  the  composi- 
tion offered,  and  to  release  the  defendant 
from  the  debts  due  to  them.  It  therefore 
becomes  an  absolute  release.  Then,  the 
proviso  which  has  been  relied  on  is  inope- 
rative, because  it  may  be  that  there  is  no 
joint  debtor  or  surety,  and  if  so  the  pro- 
viso will  not  prevent  the  deed  from  operat> 
ing  as  a  release  to  the  debtor  from  idi  his 
debts,  and  indeed  any  provision  in  such  a 
deed  which  is  inconsistent  with  the  general 
intention  and  principal  object  of  it  may  be 
rejected.  Price  v.  Barker  (1)  is  admitted 
to  be  law,  but  a  covenant  not  to  sue  is  a 
bar  to  an  action  by  the  party  bound  by  the 
covenant  The  only  real  question  is,  whe- 
ther the  deed  is  productive  of  inequidity 
between  the  creditors  who  have  securities 
and  those  who  have  not  There  is,  no 
doubt,  considerable  difficulty  in  saying  how 
deeds  of  this  kind  ought  to  be  framed  wi^ 
regard  to  the  remedies  against  sureties, 
but  it  would  be  manifestly  unjust  that  a 
solvent  surety  should  be  discharged  alto- 
gether. 

[CooKBUBN,  C.J. — ^You  may  say  that 
there  is  really  no  inequality.  Csomptok, 
J. — ^It  seems  to  be  an  engagement  on  the 
face  of  it  to  take  as  an  accord  and  satisfac^ 
tion  the  agreement  by  the  debtor  to  go  on 
with  his  business  and  keep  his  accounts, 
Ac.  in  the  way  mentioned,  and  to  pay  the 
ecmiposition.] 

Yes;  and  the  defendant  is  entitled  to 
put  the  case  as  if  the  plaintiff  had  executed 
the  deed.   No  Court  of  equity  would  allow 


Vol.  34.] 


MICHAELMAS  TERM,  1864. 


29 


Idm  to  sue  the  defendant  The  phuntiff  is 
seeking  to  take  advantage  of  the  technical 
effect  at  common  law  of  a  covenant  not  to 
sne. 

Clea^  did  not  reply. 

CooKBUBir,  C.J. — We  are  all  agreed  that 
our  judgment  ought  to  be  for  the  defendant. 
We  are  not  called  upon  to  proceed  upon  the 
ground  taken  by  the  Court  of  Exchequer  in 
Thelpstones  Park  Iron  Ore  Company  y,  Pa^ 
tmmm  (2).  It  is  not  necessary  that  we  should 
say  what  would  be  the  effect  of  the  clauses 
in  the  Bankruptcy  Act  in  cases  of  deeds  in 
which  there  was  no  release — ^whetiier  the 
effect  would  be  to  give  the  debtor  a  remedy 
by  having  recourse  to  the  Court  of  Bank* 
luptcy,  or  whether  he  would  be  able  to 
plead  the  deed  in  bar  to  the  action.  In  the 
case  before  us  we  have  matter  which  was  not 
INresent  in  tibe  case  referred  to;  we  have  a  re- 
lease by  ihe  creditors ;  and  for  the  purpose  of 
oonsid^ng  Mr.  Cleasby's  argument,  arelease 
which  is  qualified  by  the  reservation  of  the 
ri^t  of  the  creditors  in  proceeding  against 
the  sureties.  Now,  Mr.  Clessby  says  that 
according  to  legal  principles,  such  a  release 
of  the  debtor  would  not  operate  as  a  release 
absolutely,  but  only  as  a  covenant  not  to 
sue ;  but  he  seems  to  admit  that  the  effect 
of  such  a  release  might  be  pleaded  in  bar 
to  an  action  brought  by  a  person  who 
was  a  party  to  the  deed^  though  he 
eontends  that  it  could  not  be  so  pleaded 
to  an  action  by  a  person  who  is  only 
a  party  to  the  deed  by  reason  of  the 
provisions  of  the  Bankruptcy  Act,  1861,  in 
section  192.  But  I  find  that  those  pro- 
visions amount  to  a  statutoiy  enactment 
tibat^  with  regard  to  a  creditor  who  does 
not  execute  the  deed,  the  release  shall,  if 
the  requirements  of  the  section  are  carried 
out,  be  as  valid,  and  effectual  and  binding 
an  him  as  if  he  had  been  a  party  to  and  had 
duly  executed  the  sama  llie  execution  by 
the  necessaiy  proportion  of  the  creditors  is 
therefore  considered  as  the  execution  of  all 
the  others,  and  the  creditor  who  does  not 
execute  must  be  taken  as  being  bound  by 
the  deed.  But  I  feel,  after  what  Mr.  Mel- 
lish  has  said,  that  we  need  not  decide  the 
case  upon  that  ground ;  for  it  seems  to  me 
that  there  is  here  a  good  release  to  the 
debtor,  and  not  merely  a  covenant  not  to 
Aie.    Mr.  M^Hsh  says  that  it  is  an  absolute 


release  by  all  the  creditors,  with  the  excep- 
tion of  those  who  have  Bureties,  in  which 
case  they  reserve  to  themselves  the  right 
to  proceed  against  them.  Now,  the  plaintiff 
has  no  person  in  the  position  of  a  cchdebtor, 
and  therefore  he  has  absolutely  released  the 
debtor ;  the  only  way  the  objection  could 
prevail  would  be  by  reason  of  producing 
inequality  among  the  creditors ;  but  the 
statute  says  that  the  deed  shall  be  binding 
unless  it  contains  something  unreasonable. 
Now,  to  make  it  unreasonable  on  the  ground 
of  inequality  among  the  creditors,  there 
ought  to  be  some  substantial  inequality.  In 
substance  and  essence,  whether  it  be  a  re- 
lease or  a  covenant  not  to  sue,  the  deed  may 
be  set  up  to  prevent  an  action  being  brought 
against  the  debtor.  I  cannot  see  any  real 
effectual  inequality,  or  anything  to  shew 
that  it  is  unreasonable ;  and  therefore  I  hold 
it  a  good  deed  under  section  192,  and  that 
the  plaintiff  is  bound  by  it. 

C&oupTON,  J. — ^I  have  come  to  the  same 
conclusion.  I  do  not  see  any  inequality  in 
the  case,  as  the  assenting  and  non-assenting 
creditors  are  in  the  same  position.  Looking 
at  it  altogether,  I  think  it  does  not  operate 
as  a  release  to  the  destruction  of  all  the 
debt  I  think  a  release  would  be  entirely 
un&dr  on  the  non-assenting  creditors  if  they 
had  sureties  against  whom  their  daixns 
could  be  enforc^  This  deed  is  prepared  in 
the  usual  manner.  This  case  is  quite  dif- 
ferent firom  The  Ipstonea  Park  Iron  Ore 
Company  v.  PaUinson  (2),  for  in  that  case 
there  was  no  agreement  not  to  sue,  or  that 
the  debtor  should  be  discharged.  Then, 
taking  this  to  be  an  agreement  not  to  sue, 
I  think  the  plea  is  good  as  shewing  an  equit- 
able, if  not  a  legfJ,  defence  to  tibe  action. 
It  is  this :  '^  We,  the  creditors,  will  take 
this  agreement  in  accord  and  satisfaction 
of  the  debts  due  to  us  from  you,  and  we  will 
not  bring  any  action  against  you  in  respect 
of  any  of  sudi  debts  f  that  is  an  agreement 
entered  into  by  the  creditors  for  a  good 
consideration;  and  a  Court  of  equity  would 
restrain  them  from  bringing  an  action  upon 
it,  and  would  say,  you  shall  not  sue  the 
debtor.  It  is  almost  necessary  that  a  deed 
of  this  kind  must  contain  a  clause  reserving 
the  rights  against  sureties,  and  the  deed 
seems  to  be  a  fair  one  in  that  respect.  We 
must  look  to  see  what  the  effect  of  the  deed 
is.    I  do  not  doubt,  and  I  am  confirmed  by 
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Clapk4am,  v.  Aihinson-  (4),  tliat  the  creditors 
take  the  agreement  for  the  oomposition  in 
the  deed  as  an  accord  and  satisfaction  of 
their  debta  In  that  case  there  were  the 
words,  we  ^'haye  agreed  to  accept  such 
composition  as  aforesaid,"  and  then  the 
words,  "  seyerally  undertake  and  agree  to 
execute  a  good  and  sufficient  release  in  the 
hkw  of  our  several  respective  claims  and 
demands  upon  him,"  when  called  upon  to 
do  so.  In  the  present  case  the  creditora 
agree  not  to  sue  their  debtor,  which  appears 
to  me  to  be  just  the  same,  and  to  be  a  bar 
to  the  action  by  section  192.  Clapkam  v. 
Atkinson  (4)  is  practically  the  same  as  the 
case  now  before  ns;  and  if  we  were  to 
decide  this  case  in  favour  of  the  plaintiff, 
we  should  be  going  against  the  decision  of 
the  Exchequer  Chamber.  The  plea  is  good, 
as  shewing  an  equitable  defence  to  the 
action,  and  our  judgment  must  be  for  the 
defendant 

Mellob,  J. — I  am  of  the  same  opinion. 
The  object  of  the  192nd  section  is  to  allow 
a  large  number  of  creditors  and  the  debtor 
to  make  what,  in  their  judgment,  appears 
to  be  the  arrangement  most  satisfactory  for 
them  aU;  but  as  they  are  to  have  the  power 
of  binding  the  noo-assenting  creditors,  it 
is  necessary  to  import  this:  that  the  deed 
must  be  one  which  three-fourths  in  value 
agree  to,  and  that  it  must  be  a  reasonable 
deed.  Thtkt  being  so,  the  moment  it  has 
been  executed  by  the  required  majority  all 
are  bound  by  it.  If  the  remedies  against 
sureties  be  not  preserved,  I  cannot  under- 
stand how,  with  any  degree  of  ffdmess,  the 
minority,  who  have  claims  upon  the  debtor 
alone,  could  impose  upon  the  minority,  who 
have  also  claims  against  sureties,  the  result  of 
being  bound  by  the  deed  If  we  were  to 
decide  this  case  in  favour  of  the  plaintiff^ 
we  should  defeat  the  intention  of  Uie  legis* 
latuie.  I  am  clearly  of  opinion  that  thou^ 
this  may  be  a  covenant  not  to  sue  tibie 
debtor,  yet  that,  in  truth  and  in  substance, 
it  is  a  discharge  which  may  be  pleaded  in 
bar  to  the  action. 

Shbb,  J. — ^I  am  of  the  same  opinion. 
We  are  to  endeavour  to  give  effect  to  the 
192nd  section,  which  enacts,  that  every 
deed  made  "  between  a  debtor  and  his  cre- 
ditors, or  any  of  them,  or  a  trustee  on  their 
behalf  relating  to  the  debts  and  UabilitieB 
of  the  debtor;  and  his  rdease  there&om 


. .  .  shall  be  as  valid  and  effectual  and 
binding  on  all  the  creditors  of  such  debtor 
as  if  th^  were  parties  to  and  had  duly 
executed  the  same,  provided  "  the  specified 
conditions  be  obsenred.  Now,  this  deed 
purports  to  be,  and  is,  a  release  of  the 
debts  due  from  the  debtor;  but  it  has  been 
argued  that  it  cannot  be  so,  because  it  is  of 
the  essence  of  a  release  that  if  the  debts  due 
to  the  principal  are  released,  there  can  be 
no  remedy  against  the  sureties,  and  that 
inasmuch  as  in  this  deed  the  remedy 
against  the  sureties  is  kept  up,  it  cannot  be 
a  release ;  but  I  think  that  Mr.  Cleasby  has 
attributed  to  ihe  release  rather  more  efficacy 
than  it  of  necessity  has,  for  in  many  releases 
a  remedy  against  sureties  is  reserved,  and 
it  appears  to  me  that  this  deed  contains 
just  such  a  reservation.  It  amounts  to  a 
covenant  by  those  of  the  creditors  upon 
whom  the  act  makes  it  binding  not  to  sue  the 
debtor.  It  is  said  idso  that  there  is  inequal- 
ity ;  but  there  is  only  such  an  inequality 
aa  a  Court  of  equity  or  the  Court  of  Bank- 
ruptcy would  give  effect  to,  and  the  deed 
is  not  so  unequal  as  to  make  it  invalid. 
JudffmaU/ar  the  defendant 


1864. 
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aUEDBTANflS  AND  OTHERS  V. 
THS  GOBPORATION  OF  SHS 
BOYAL  BXGHANGB  ABSUB* 
AKOB. 


Marine  Inwranee — DedaraHon  of  Bids 
— Knowledge  of  Lose, 

The  plaintiffs  were  the  London  agents  of 
an  inturance  company  having  an  agent  tdso 
in  GalcuUa :  the  defendants  were  a  London 
insurance  company.  By  a  course  of  dealing 
between,  the  pUm,ntiff^  eompatty  amd  the 
defendants^  am,  open  policy  was  from  time  to 
time  effected  hy  the  plaintiffs  with  the  defenr 
dantSy  '^  lost  or  not  lost^  from  CeUcutta  to 
the  United  Kingdom,  on  goods,  to  oofier  the 
excess  over  d,000/»  which  might  he  taken  by 
the  CalcKtta  agent  of  the  plaintiff^  eompcmy 
in  any  one  ship,  on  first-class  ship  or  skips  as 
may  be  declared^  As  soon  as  the  CcUctitta 
agent  had  ascertained  that  there  was  an 
excess  of  5,000^  in  awy  one  ship  on  a  poUay 
granted  by  the  ptaint^ti^  company,  he  wrote 
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to  ihi  pkdnUffk  to  apprppriaie  such  excess 
to  the  current  open  policy  effected  teith  the 
defendantSy  and  the  platrUiffSf  as  soon  as 
the  letter  reached  LondoHy  declared  to  the 
defendants  the  name  of  the  ship  and  the 
amowU  of  excess^  which  were  indorsed  on 
ike  hack  of  the  poUey.  On  the  \bih  of  Feb- 
ruary 1860,  the  Ccdcutta  agent  tmrote  to  the 
pkmUifik notifying  an  excess  in  iheship  M,  G. 
On  the  I6th  of  March  1860,  a  teleyram 
was  made  Jmown  to  the  plaintiffs  and  the 
de/endanU — '^Calcutta,  March  10,  Ship 
R.  O,  hunUy  some  cargo  will  he  saved,** 
On  the  17th  of  March  the  plaintiffs  apprO' 
priated  the  whole  of  the  amount  remaining 
om  the  then  current  poUey  of  the  defendants 
to  other  ships.  On  the  I9th  of  March  a 
policy  in  the  usual  terms,  which  was  ex- 
pressed ^'  to  succeed"  the  last  current  policy^ 
was  effected  by  the  plaintiffs  with  the  defen- 
dmU,  On  the  %lst  of  March  the  plaintiffs 
its  due  course  reoewved  the  letter  from  Gal» 
eutta  of  the  I5th  of  February^  and  irnme- 
diaUly  notified  to  the  defendants  that  the 
excess  of  5,OO0L  on  theJL  O,  would  he  appro* 
priated  to  the  policy  of  the  19ih  of  March,* 
and  on  the  26th  of  March,  on  receiving  the 
full  particulars  fivm  Calciutay  they  indorsed 
the  amount  of  excess  on  the  policy^  which  the 
defendants  disputed  their  right  to  do: — 
Held,  that  the  plaintiffs  could  recover  the 
excess  in  the  IL  G.  on  the  poUey  of  the  I9th 
of  March,  as  the  appropriation  and  decla- 
ration were  sufficient;  and  that  the  fact  of 
the  loss  of  the  R,  G,  being  knoum  to  both 
parties  at  the  time  the  policy  was  granted 
did  not  aged  it,  as  it  was  not  then  known 
to  the  plaintiffs  or  the  defendants  ih^U  the 
plaintiff^  company  had  any  excess  of  insur- 
onoeonboanL 

SemUe,  that  if  this  had  been  then  known^ 
the  plaintiffs  could  still  have  recovei'ed, 

CAflBsUted  by  consent)  withoutpleadings. 

This  was  an  adion  brought  to  recover 
3^715/.,  as  the  amount  of  a  partial  loss 
alleged  to  have  attached,  under  one  or  other 
of  certain  open  policies,  effected  by  the  plain- 
tiffs with  tiie  defendants,  on  goods  insured 
in  the  sum  of  7,699/.  Us,  3d,  whereof 
4,7384  was  dedaied  on  the  policies  here- 
mslter  mentioned,  by  ship  or  ships,  in  re* 
q>ect  of  the  cai^  of  the  ship  Med  Gauntlet, 
which  was  totally  lost  by  fire  at  Calcutta 
n&dwthecircamstances  hereinaftersetforth. 


The  plaantifib  are  merchants  in  London 
and  act  as  the  agents  there  of  the  Hong- 
Kong  Insurance  Company.  This  company 
is  established  at  Hong-Kong,  and  carries  on 
the  business  of  marine  insurance  there  and 
elsewhere,  and  they  have  an  agent  estab- 
lished at  Calcutta  with  general  authority 
to  underwrite  policies  on  their  behalf. 

The  course  of  business  of  the  company 
in  taking  risks  at  Calcutta,  so  far  as  it  is 
material  to  the  question  that  arises  on  this 
case,  is  as  follows:  Merchants  at  Calcutta 
intending  to  make  consignments  of  mer- 
chandise, for  example,  to  tiie  United  King- 
dom, and  being  desirous  ci  securing  insur- 
ances upon  the  same  with  the  company, 
make  implication  to  that  effect  to  the  agent 
of  the  company,  some  time  before  the  goods 
are  actually  shipped,  or  even  the  name  of 
the  intended  ship  is  known,  or  the  precise 
quantity  or  particulars  of  the  merchandise 
is  defined;  and  if  the  application  is  ac- 
cepted, a  slip  naming  the  risk  accepted  in 
general  terms,  but  without  naming  the 
ship  or  specifying  the  particulars  of  the 
merchandise,  is  delivered  to  the  assured, 
and  as  soon  as  the  particular  ship  is  deteN 
mined  on  a  formal  policy  of  insurance, 
expressed  to  be  upon  the  whole  amount  of 
merchandise  which  the  assured  may  con-^ 
sign  by  that  particular  ship,  is  drawn  up 
and  d^vered  to  the  assured.  What  quan- 
tity of  merchandiBe  is  covered  by  sudi 
policy  remains  uncertain  until  the  same  is 
actually  shipped. 

Under  these  circamatances  the  company 
do  not  know  at  the  time  of  issuing  a  policy 
of  insurance,  as  above  mentioned,  what  may 
prove  ultimately  to  be  the  amount  of  risk 
taken  by  them  on  any  particular  ship ;  and, 
not  deeming  it  expedient  to  take  upon 
themselves  risks  to  a  greater  extent  than 
5,000/.  upon  any  one  ship,  the  plaintiffi, 
as  their  agents  in  London,  effect,  on  their 
behalf,  with  the  defendants  and  others, 
open  policies  of  insurance  to  cover  the 
several  amounts^  if  any,  which  the  com- 
pany may  have  taken  in  excess  of  5,000^ 
upon  any  one  ship.  The  maximum  amount 
of  value  to  be  insured  in  these  policies  is 
fixed  therein,  as  will  presently  appear. 

In  accordance  with  the  course  of  busi- 
ness, the  plaintiffs  effected  a  policy  of 
insurance  with  the  defendants,  dated  the 
8th  of  October  1858,  numbered  22,122, 
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for  7,000^.,  the  subject  of  insurance  being 
described  and  valued  as  follows :  **  Lost  or 
not  lost  at  and  from  Calcutta  to  a  port 
in  the  United  Kingdom,  being  on  goods. 
Free  of  all  average;  part  of  10,000/.  To 
cover  the  excess  of  5,000/.  which  may  be 
taken  by  the  Calcutta  agent  of  the  Hong- 
Kong  Insurance  Company  on  any  one 
ship.  Warranted  to  be  shipped  on  or  before 
the  3l8t  of  March  1859.''  The  ships  were 
described  as  *' first-class  ship  or  ships  as 
may  be  declared." 

As  a  fact  the  Calcutta  agent  of  the 
Hong-Kong  Insurance  Company  had  taken 
risks  on  goods  which  exceeded  5,000/.  on 
single  ships ;  and  fit)m  time  to  time  as  the 
plaintiffs  received  advices  from  the  com- 
pany to  that  effect,  stating  the  names  of 
the  ships  and  the  particulars  of  the  amoimts 
of  excess  on  each  ship,  the  plaintiffs  made 
declarations  of  the  amounts  and  names  of 
the  ships  to  the  defendants,  and  indorse- 
ments were  made  of  the  declarations  upon 
the  back  of  the  policy.  (The  indorsements 
on  the  back  of  the  policy  were  set  out,  the 
last  being  dated  the  16th  of  March  1859.) 
The  particulars  of  the  subjects  of  risks 
'  covered  by  this  policy  were  thus  on  the 
16th  of  March  1859  completed,  the  policy 
fully  appropriated,  or,  as  it  is  sometimes 
expressed,  "consumed." 

On  the  12th  of  February  1859,  before 
the  last-mentioned  policy  was  fully  appro- 
priated, the  plaintiffs  proposed  to  effect  a 
further  policy  of  the  same  kind  for  7,000/. 
This  proposition  was  made  by  means  of  a 
memorandum  which  was  indorsed  on  the 
back  of  the  policy  of  the  8th  of  October 
1858,  as  follows:  "  12th  February,  7,000/. 
to  follow  this,"  and  this  proposal  being 
accepted  another  policy,  numbered  3686/33 
and  dated  February  the  14th,  1859,  was 
effected  for  7,000/.,  being  expressed  to  be 
"on  goods,  part  of  1,000/.,  to  cover  the 
excess  of  5,000/.  on  any  one  ship  free  of 
all  average,  to  follow  and  succeed  policy 
No.  22, 122,  8th  of  October  1 858,  warranted 
to  be  shipped  on  or  before  the  30th  of  June 
1859" — "ships"  being  inserted  where  the 
blank  occurred  for  the  name  of  the  ship. 
This  policy  was  in  like  manner  appropriated 
by  declarations  indorsed  thereon  as  before; 
the  last  of  which,  being  upon  part  value 
of  a  policy  on  the  ship  W.  W,  Smith,  was 
dated  the  7th  of  November  1859. 


A  similar  policy  was  also  opened  by  the 
plaintiffis  with  the  defendants,  numbered 
7529/30,  and  dated  the  31st  of  March  1859, 
also  for  7,000/.,  "being  upon  goods  part  of 
10,000/.,  to  follow  and  succeed  policy  No. 
3686,  dated  the  14th  of  February  1859, 
warranted  to  be  shipped  on  or  before  the 
3l8t  of  December  1859,"  and  a  memoran- 
dum was  indorsed  on  policy  No.  3686/33, 
asfoilows:  "31stof  March,  7,000/.  to  follow 
this  at  30/."  In  this  policy  of  the  31st  of 
March  1859,  the  ships  were 'described  as 
"A  1,  British  built,  or  equal  thereto."  On 
the  7th  of  November  1859,  the  first  indorse- 
ment was  made  upon  this  policy,  and  was 
upon  the  remainder  of  the  Hong-Kong  In- 
surance Company's  policy  on  the  ship  W. 
W.  Smithy  partly  appropriated  by  the  last 
indorsement  on  the  preceding  policy  as 
above  mentioned. 

On  the  16th  of  March  1860,  there  re- 
mained still  5,000/.  unappropriated  upon 
the  open  policy  dated  the  31st  of  March 
1859. 

On  the  same  day  the  following  tel^ram 
arrived  in  London  by  the  Red  Sea  and  India 
Telegraph,  having  been  despatched  from 
Calcutta  six  days  previously. 

"At  6-27  Friday,  the  16th  of  March 
1860,  received  the  following  message. 

From  Malta,  dated  15.  Time  8  p.m. 

To  Lloyd's,  London. 

Ship  Red  Oauntlet,  bound  to  London, 
burnt  and  scuttled,  some  cai^o  will  be  saved. 
Calcutta,  March  10,  16-8*22  a.m. 

Lloyd,  Calcutte." 

This  telegram  became  known  to  the  plain- 
tiffs and  defendants  on  the  same  day  (16th 
of  March). 

On  the  1 7th  of  March  1 860,  the  plaintiffs, 
in  accordance  with  the  course  of  business 
before  described,  appropriated  the  remain- 
ing 5,000/.  upon  the  above-mentioned  policy 
of  the  31st  of  March  1859  to  insurances  in 
excess  of  5,000/.  upon  the  ships  City  of 
Manchester,  2,000/.,  Blenheim,  2,00021  and 
Agamemnon,  1,000/.,  and  on  the  same  day 
^e  plaintiffs  effected  with  the  defendants 
three  specific  policies  on  behalf  of  the  Hong- 
Kong  Insurance  Company;  one  on  goods 
per  City  of  Manchester  for  3,000/.,  another 
on  goods  per  Agam^emnon  for  4,000/.,  and 
a  third  on  goods  per  Blenheim  for  2,000/., 
parts  of  the  risks  in  respect  of  the  cargoes 
of  those  ships  having  already  been  placed 
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apon  the  opeo  pcdicy  just  a^ropriated  as 
above  mentioned. 

On  the  loth  of  March  1860,  the  plaintiffs 
effected  a  further  policy  for  10,000/.  to  folr 
lov  the  poli^  of  the  31st  of  March  18d9, 
which  was  expressed  to  be  as  follows: 
''Lost  or  not  lost,  at  and  from  Calcutta  to 
a  port  in  the  United  Kingdom.  Being  on 
goods.  Free  of  particular  average^  unless 
siranded,  sank  or  burnt  To  follow  and 
succeed  policy  No.  7529/30,  dated  the  Slat 
of  March  1859,  wananted  to  be  shipped 
on  or  before  the  31st  of  December  1860." 
The  ships  being  described  simply  as  '^  ships/' 
Hie  plaintiffs  in  the  mode  that  had  been 
previously  pursued  when  the  prior  poli- 
cies were  effected,  indorsed  on  the  policy 
Ufa.  7539/80  the  following  memorandum, 
"10,000/.  to  follow  the  17th  of  March  at 
30/,"  as  instructions  for  the  said  policy  of 
the  19th  of  March  1860,  and  the  defendants 
initialed  the  memorandum  as  an  acceptance 
ofiheriak(l). 

On  the  2l8t  of  March  1860,  the  plaintiffs 
m  due  course  received  from  the  Calcutta 
agmt  of  the  Hong-Kong  Insurance  Company 
the  following  instructions,  despatched  from 
Calcuttaonthel5thofFebmaryl860.  "In 
our  next  by  regular  maU  you  will  find  pai^ 
ticulars  for  insurances  under  our  open  policy 
for  Bid  OiMmUet  and  Surrey.*'  This  was 
the  first  intimation  received  in  England  of 
any  insurance  by  the  Hong-Kong  Insurance 
Ocnnpany  upon  the  Red  Oauntlet. 

The  plaintiffs,  immediately  upon  the  re^ 
cdpt  of  these  instructions  from  Calcutta^ 
notified  to  the  defendants  that  the  declara- 
tion of  insurance  in  excess  of  5,000/.  on  the 
cargo  of  the  Red  CtauntUt  would  be  made 
upon  the  last-mentioned  policy  when  the  par- 
ticulars weee  received;  the  right  to  declare 
in  respect  of  the  Bed  OauntlH  was,  how* 
ever,  disputed;  and  on  the  26th  of  Msrch, 
the  plaiiitiffB  having  received  advices  from 
Calcutta  that  the  Hong-Kong  Insurance 
Cmnpany,  as  the  fact  was,  had  taken  risks 
upon  the  cargo  of  the  Red  ChmtUUt^  to  the 
amount  of  4,738^.  in  excess  of  5,000^  upon 
that  one  ship,  indorsed  a  deelaratien  of  that 
amount  for  the  Red  Gauntlet^  on  the  back 
of  the  policy  of  the  19th  of  March  I860, 
and  gave  notice  of  the  same  to  the  defea- 


(1)  The  day  on  which  this 
and  the  fltalemoit  in  the 

Niw  Sniss,  84.>>Q.B. 


done  was  diiputed, 
was  iherefore  left 


danta  The  defendants  refused  to  accept  or 
acknowledge  such  declaration,  upon  the 
ground  that  the  burning  of  the  Red  Gauntlet 
was  known  to  both  parties  before  the  policy 
was  effected  or  applied  for ;  the  plaintiffs 
thereupon  wrote  opposite  the  declaration  per 
the  Red  QawUlet  the  words  ''in  dispute,'' 
and  after  doing  so,  declared  other  risks 
upon  the  policy  to  ike  full  amount,  which 
were  initialed  by  the  defendants,  but  the 
words  ''in  dispute''  were  not  noticed  by  the 
defendants. 

The  phdntiffs  on  the  24th  of  March  1860, 
before  the  last-mentioned  policy  was  ex- 
hausted, and  while  there  remained  upwards 
of  5,0002.  unappropriated  upon  it^  effected 
a  further  policy  with  the  defendants  for 
20,0002.  to  follow  the  policy  of  the  19th  of 
March  I860;  and  a  memorandum  was  in< 
dorsed  on  the  policy  of  the  19  th  of  March 
1860,  as  follows,  "20,0002.  to  follow  the 
25th  of  March,"  such  date  bdng  a  mistake 
lor  the  24th  of  March 

Similar  policies  have  been  from  time  to 
time  effected  during  the  currency  of  the 
preceding  policy,  and  there  remains  upon 
the  last  of  such  policies  an  amount  unap* 
propriated,  more  than  suffkdent  to  cover 
the  amount  of  the  Red  GaunileL 

The  interest  of  the  Hong-Kong  Insurance 
Company  and  the  validity  of  the  insurances 
are  admitted,  as  well  as  the  loss,  and  that 
the  goods  were  shipped  on  board  the  said 
ship,  and  that  all  warranties  and  conditiona 
were  complied  with,  except  aofar  as  the  same 
may  otherwise  appear  on  this  case;  and  it 
is  agreed  that  the  amount  to  be  recovered 
by  tiie  plaintiffs  (if  any)  shall  be  settled  by 
an  arbitrator  to  be  named  by  the  partie& 

The  questioa  for  the  opinion  of  ike  Court 
was,  whether  the  plaintiffs  are  entitled  to 
recover  in  respect  of  the  excess  over  5,000/^ 
taken  by  the  Hong-Kong  Insurance  Com* 
pany  upon  the  cargo  of  the  ship  Red  Oaunt^ 
let.  If  the  Court  dbould  be  of  opinion  that 
the  plaintiffs  are  so  entitled  to  recover,  then 
the  plaintifis  were  to  enter  up  judgment  for 
the  sum  so  to  be  settled  as  above  mentioned^ 
together  with  costs  of  suit,  including  costs 
of  reference  as  to  the  amount  K  the  Court 
should  be  of  the  contrary  opinicm,  the  judg- 
ment was  to  be  entered  for  the  defendants 
with  costs  of  suit 

Lush  (Hannen  with  him),  for  the  plain* 
tiffs. — The  plaintiSs  ace  entitled  to  recover 
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for  the  excess  in  the  Bed  Oauntlet  on  the 
policy  effected  on  the  19th  of  MarcL  The 
effect  of  the  conise  of  dealing  is  to  make 
these  successiye  j)olicies  but  one  continuous 
insurance ;  the  object  being  that  the  plain- 
tiffs should  always  have  any  excess  over 
5fi00L  on  any  one  ship  re-insured  from 
the  time  of  sailing.  The  risk  would  attach 
on  any  particular  ship  in  the  order  of 
sailing. 

[CocKBUKN,  C.J. — ^I  doubt  that;  the 
insurance  is  "on  ships,  as  may  be  de- 
clared."] 

That  construction  is  equally  favourable 
to  the  plaintiffs.  The  declaration  is  only  a 
notification  to  the  defendants  of  the  exer- 
cise of  the  power  of  appropriation,  which  is 
in  the  insured  alone ;  the  insurers  having 
no  power  to  reject  any  risk  coming  within 
the  terms  of  the  policy — Harman  v. 
Eingstcn  (2).  A  declaration  of  the  subject- 
matter  of  the  insurance  is  no  contract ;  it 
need  not  be  assented  to ;  in  fact,  the  ap- 
propriation is  the  important  step  from  whidi 
the  assured  cannot  recede ;  and  the  decla- 
ration given  to  the  insurers  is  simply  infor- 
mation for  their  protection,  and  can  only 
be  given  as  soon  as  practicable  by  the  course 
of  post  The  risk  attached  as  soon  as  the 
appropriation  was  made,  and  by  the  course 
of  dealing  it  was  to  be  covered  by  whatever 
was  the  current  policy  at  the  time  the 
notice  of  appropriation  reached  London.    ^ 

Bovill  (WatJkn  Wtlliams  with  him),  for 
the  defendants. — There  was  not  here  a 
continuous  insurance;  there  was  a  break 
between  the  17th  of  March  1860  and  the 
19th ;  on  the  former  day  the  current  policy 
was  filled  up  and  exhausted,  and  there  was 
therefore  no  policy  for  two  days.  Even 
assuming  the  policy  to  take  effect  from  the 
17th,  that  was  after  the  loss,  so  that  there 
was  no  risk  on  this  ship  on  which  it  could 
attach. 

[CocKBUBN,  C.J. — ^That  argument  might 
be  valid  if  the  defendants  had  not  or  could 
not  insure  lost  or  not  lost] 

But  on  the  17th,  taking  the  earlier  date 
as  most  against  the  defendants,  both  parties 
had  notice  of  the  loss,  and  an  insurance 
with  notice  of  loss  is  void.  The  appro- 
priation can  have  no  validity  without  a 
declaration  made  to  the  defendants:  on 
this,  Harman  v.  Kingston  (2)  is  directly 

(2)  8  Camp.  150. 


in  the  defendants'  &vour;  for  it  was  held, 
that,  inasmuch  as  the  declaration  was  not 
made  till  after  the  loss,  the  policy  was  not 
a  valued  policy. 

[Mellob,  J. — It  may  be  important  that 
both  parties  should  know  as  to  value ;  but 
the  risk  is  quite  a  different  question.  CocK- 
BUBN,  C.J. — ^There  must  be  an  agreement 
as  to  valuation.  Sheb,  J. — ^The  distinction 
taken  in  the  case  is  against  you ;  for  the 
policy  was  held  good  without  a  declaration.] 

Assuming,  then,  that  the  declaration 
relates  back  to  the  time  the  appropriation 
was  made,  still  as  the  loss  occurred  before 
the  declaration  reached  the  defendants, 
and  before  the  policy  was  effected,  there 
was  nothing  on  which  it  could  attach. 

Lush,  in  reply. — There  was  no  knowledge 
of  the  loss  in  the  present  case.  The  know- 
ledge that  would  vitiate  a  policy  must,  at 
least,  be  a  knowledge  of  the  loss  of  the  sub- 
ject-matter of  insurance ;  here  neither  party 
knew  whether  the  plaintiffs  had  any  insur- 
ance, much  less  an  excess  in  the  ship  Red 
Gauntlet,  But  even  if  they  had  this  know- 
ledge, that  does  not  vitiate  the  policy,  if 
the  underwriter  choose  notwithstanding  to 
execute  the  policy — Metzd  v.  Davison  (3). 
The  argument  of  the  other  side,  that  a 
declaration  cannot  operate  if  made  after  the 
loss,  practically  amounts  to  saying  that  they 
will  only  insure  such  ships  of  the  plaintiffs 
as  arrive  safe.  As  soon  as  the  risk  is  in- 
curred, if  the  assured  mean  to  appropriate, 
they  must  do  so  at  once,  and  that  was 
done  in  the  present  case.  In  1  Amould 
on  Marine  Assurance,  p.  175,  (p.  221, 
2nd  edit)  it  is  said,  "As  a  general  rule, 
the  name  of  the  ship  ought  to  be  de- 
clared before  notice  of  loss ;  as,  however, 
cases  may  occur  in  which  it  would  not  be 
possible,  as  when  the  assured  does  not 
ascertain  the  name  of  the  ship  tiU  he  hears 
of  her  loss,  it  is  in  no  case  a  condition  pre- 
cedent to  the  plaintiff's  right  to  recover  on 
the  policy.''  So,  in  BMnson  v.  Touray 
(4),  it  was  held  that  a  declaration  of  risk 
requires  no  assent,  and  need  not  be  in 
writing,  and  that  when  a  bond  fide  mistake 
had  been  made  in  the  name  of  the  ship,  the 
declaration  might  be  withdrawn,  and  the 
right  ship  substituted. 

(8)  8  Ad.  ft  E.  808;  8.  e.  4  Law  J.  Bep.  (k.s.) 
K.B.  198. 

(4)  8  Camp.  158. 
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CocKBUBK,  C.J. — ^I  am  of  opinion  that 
judgment  should  be  for  the  plaintiffs.  I  wiU 
first  consider  irhether  there  was  any  suffi- 
cient policy  of  which  the  plaintiffs  may 
avail  themselves  to  recover  for  this  loss.  I 
think  there  was.  It  is  true  that  the  policy 
to  which  the  risk  on  the  goods  in  the  Red 
Gauntlet  was  appropriate  was  effected  at 
a  time  posterior  to  the  appropriation.  But 
I  think  we  must  take  it  that  the  appropri- 
ation in  Calcutta  (to  be  followed  by  a  de- 
claration in  London)  was  made  in  ianticipa- 
tion  of  a  policy  to  be  afterwards  effected 
in  London  ;  and  if  we  look  at  the  course 
of  dealing  between  the  parties  this  is  clear, 
that  it  was  intended  that  whenever  the 
plaintifb'  principals,  the  Hong-Kong  In- 
surance Company,  from  time  to  time  became 
liable  on  insurances  on  goods  in  any  one 
ship  in  an  excess  over  5,000/L,  they  should 
be  always  covered  as  to  the  excess  by  re- 
insurance with  the  defendants.  Mr.  BoviU, 
indeed,  did  not  deny  that  if  the  policy  had 
been  effected  on  the  16th  of  March  instead 
of  the  19th,  although  equally  subsequent 
to  the  appropriation,  the  policy  would  have 
been  sufficient  to  entitle  the  company  on  a 
proper  appropriation  to  have  the  benefit  of 
the  insurance.  But  he  said  that  the  insmr- 
ance  was  invalid,  because,  at  the  time  the 
policy  was  effected,  the  Red  CkmntUt  was 
lost,  to  the  knowledge  of  both  parties.  To 
this  there  are  two  answers.  The  first  urged 
by  Mr.  Lush  was  to  me  conclusive : — ^the 
loss  of  the  ship  was  not  the  risk  insured 
-egainst,  the  risk  depending  on  the  con- 
tingency that  the  pliontiffs'  principab  had 
insured  goods  on  board  that  ship  and  in 
excess  of  5,000/L  And  whether  this  was 
the  case  or  not  was  unknown  to  the  plain- 
tiffii  and  defendants  at  the  time  the  policy 
was  effected  But,  secondly,  the  knowledge"' 
here  was  common  to  both  parties,  and  if 
an  underwriter  chooses  to  insure  when  the 
subject-matter  is  lost,  I  can  see  no  reason 
why  he  should  not  He  may  have  good 
reasons  for  taking  the  risk ;  and  it  may  also 
be  observed  that  the  telegram  spoke  of  part 
of  the  cargo  being  saved  On  these  grounds 
I  think  there  is  nothing  in  the  facts  of  the 
case  to  vitiate  the  insurance. 

The  next  question  is,  whether  the  fact  of 
the  declaration  having  been  made  to  the  de- 
fieiidants  subsequently  to  the  loss  of  the  ship 


is  any  obstacle  to  the  plaintiffs  recovering. 
The  policy  gives  the  right  to  the  assured 
to  appropriate  goods  in  any  ship,  but  it 
is  to  be  declared  to  the  assurers ;  and  it  ia 
said  by  Mr.  Bovill  that  the  risk  does  not 
attach  until  the  declaration  has  been  made ; 
and  if  that  were  true  in  the  present  case 
the  plaintiffs  could  not  recover.  But  to  put 
such  a  construction  on  the  agreement  of  the 
parties  would  be  to  frustrate  altogether  the 
obvious  intention  of  the  whole  proceeding, 
which  was  to  secure  to  the  Hong-Kong 
Company  the  certainty  of  being  secured 
by  re-insurance  against  the  excess  over 
5,000/.  in  any  one  ship.  But  whether  they 
had  this  excess  in  any  particular  ship  could 
not  be  ascertained  till  the  loading  was 
complete  and  the  vessel  about  to  sail,  and 
the  appropriation  being  then  made,  the 
declaration  could  not  be  communicated  to 
the  defendants  in  less  than  about  six  weeks ; 
so  that  if  the  defendants'  contention  were 
correct,  during  the  whole  of  that  time  the 
plaintiffs  would  be  altogether  unprotected 
I  cannot  suppose  that  ^t  was  what  was 
meant  by  saying  that  the  ship  is  to  be 
declared  It  may  be  that  by  declaring  it 
meant  that  appropriation  is  to  be  made 
by  some  overt  act  from  which  the  assured 
cannot  recede,  and  that  when  that  is  done 
at  Calcutta,  that  is  sufficient  without  more. 
But  without  going  that  length,  it  is  enough 
to  say  that,  if  the  declaration  must  be  made 
to  the  insurers,  it  is  sufficient  if  it  be  made 
at  the  earliest  convenient  opportunity.  By 
this  construction  the  undenmters  are  pro- 
tected, because  it  would  be  a  fraud  upon 
them  if  after  the  appropriation  to  one  vessel 
there  were  an  attempt  to  appropriate  the 
policy  to  another.  It  is  quite  clear  that 
the  appropriation,  in  some  shape  or  other, 
must  be  so  made  as  that  the  ship  shall 
be  insured  in  the  interval  between  the 
appropriation  and  the  declaration  to  the 
defendants.  This  view  is  in  accordance 
with  the  passage  cited  from  Amauld  on 
Marine  Assurance,  p.  175,  (p.  221,  2nd 
edit).  It  is  scarcely  necessary  to  add,  that 
Mr.  Bovill's  contention  that  the  risk  did 
not  attach  till  the  declaration  reached  the 
defendants  is  quite  untenable;  for  if  the 
assured  had  a  right,  as  he  admits  they  had, 
to  make  the  appropriation  to  any  ship  they 
chose,  to  say  that  a  loss  occurring  between 


36 


COURT  OF  QUEEarS  BENCH : 


fN.a 


the  appropriation  and  the  declaration  reach- 
ing the  defendants  would  not  be  covered, 
is  to  deprive  the  assured  of  all  the  advantage 
of  their  right 

Crompton,  J. — ^I  am  of  the  same  opinion. 
I  think  the  real  constniction  of  this  policy 
is  that  it  is  to  follow  the  former  one  as  one 
insurance  so  as  to  substitute  10,000^.  for 
7,000^;  and  the  object  of  the  proceedings 
between  the  parties  is  quite  clear;  the  plain- 
tiffs' company  wished  to  cover  any  excess 
over  5,000/.  in  any  one  ship  from  Calcutta 
to  London,  so  as  to  secure  themselves  on 
the  whole  voyage.  It  appears  to  me  that 
the  policy  is  to  be  treated  as  following  and 
keeping  up  the  former  open  policy,  although 
there  were  three  slips  on  three  specified 
ships  treated  in  a  different  way;  but  I  cannot 
think  it  was  meant  that  the  short  interval 
between  the  other  risks  being  appropriated 
and  the  fresh  policy  actually  effected  was  to 
be  left  uncovered.  Then  comes  the  question, 
when  did  the  risk  on  this  policy  attach?  I 
do  not  agree  with  Mr.  Lush's  first  conten- 
tion, that  the  effect  of  the  course  of  dealing 
and  form  of  policies  was  that  the  risk  at- 
tached in  order  of  the  sailing  of  the  ships 
insured  by  the  plaintiffs'  company.  But  I 
feel  inclined  to  think  that  his  other  propo- 
sition IB  true,  that  the  risk  attached  as  soon 
as  the  excess  of  insurance  on  the  ship  Bed 
Gauntletwas  appropriated  to  the  defendants' 
policy  by  the  agent  in  Calcutta.  The  risk 
of  the  plaintiffs  would  attach  on  the  load- 
ing, and  in  all  probability,  I  think,  the 
defendants'  risk  does  attach  immediately 
on  the  appropriation  made  abroad;  but,  at 
all  events,  I  have  no  doubt  that  the  appro- 
priation made  by  letter  from  the  agent  al 
Calcutta,  and  acted  on  by  the  plaintiffs  in 
London,  by  forthwith  communicating  it  to 
the  defendants,  was  a  declaration  of  ^e  risk 
in  good  time.  According  to  the  contention 
of  Mr.  Bovill,  the  whole  voyage  could 
never  be  covered.  I  think  the  appropriation 
would  be  binding  in  the  first  instance;  at 
any  rate  it  would  be  by  the  declaration 
delivered  in  London.  It  seems  to  be  clearly 
sufficient  if  a  declaration  is  made  at  once 
in  London  according  to  the  instructions  re- 
ceived from  abroad,  and  I  adopt  Lord  Ellen- 
borough's  view  (in  Eobifuon  v.  Touray  (4) ) 
that  the  power  of  naming  or  declaring  the 
ship  on  which  the  policy  is  to  attach  is  a 


power  given  to  the  assured,  and  that  they 
may  exercise  this  power  at  any  time,  as  long 
as  they  can  do  it  innocently  and  without 
fraud.  Here  the  appropriation  was  made 
perfectly  bend  fide  in  Calcutta,  and  was 
carried  out  by  tiie  plaintiffs  in  London.  I 
think  Mr.  Amould's  statement  is  quite 
correct,  and  it  agrees  with  my  view  of  the 
law. 

MsLLOB,  J. — The  question  is,  what  was 
the  nature  of  the  contract  between  the 
plaintiffs  and  the  defendants,  as  deduced 
from  the  documents  themselves  and  the 
course  of  dealing  between  the  parties,  with 
reference  to  whi<^  the  policies  were  affected? 
And  it  is  quite  clear  that  the  intention 
was,  that  while  the  defendants  were  to  be 
protected  by  a  declaration,  the  plaintiffi}' 
company  should  always  be  secured,  against 
.  any  excess  over  5,000/.  on  goods  on  any 
one  ship,  as  soon  as  they  had  contracted 
this  liability.  I  also  agree,  that  the  know- 
ledge of  the  loss  of  the  ship  was  not  a 
knowledge  of  loss  in  any  sense  that  could 
vitiate  tibe  policy.  I  entirely  agree  with 
what  has  already  been  said,  and  will  not 
repeat  it 

Sheb,  J. — ^The  defendants  have  under- 
taken to  insure  the  excess  of  risk  above 
5,000/L  on  any  insurance  that  may  be  taken 
by  the  plaintiflb'  company  on  goods  in 
any  one  ship  from  Calcutta  to  London,  to 
be  shipped  on  or  before  the  30th  of  De- 
cember 1860,  on  ships  of  a  certain  class 
and  to  be  declared.  The  Red  Gavntlei^  on 
which  goods  had  been  insured  by  the  plain- 
tiffs' company  for  an  excess  above  5,000/L, 
was  one  such  ship;  so  that  according  to 
the  plain  meaning  of  the  words  the  risk 
would  come  within  the  meaning  of  the 
contract  Now,  when  this  particular  policy 
was  effected,  it  was  known  to  both  parties 
that  the  Red  Gauntlet  had  been  lost,  but 
it  was  not  known  to  either  that  she  was 
one  of  the  ships  on  which  any  risk  at  all, 
much  less  in  excess  of  5,000/.,  had  been 
taken  by  the  plaintiff's  company ;  and  in 
order  to  vitiate  the  policy  there  must  at  all 
events  be  a  knowledge  that  the  particular 
risk  insured  was  lost.  Then  the  ships  are 
'*  to  be  declared";  that  can  hardly  mean  that 
the  underwriters  have  an  option  to  refuse 
when  the  declaration  is  made,  for  they 
undertake  to  insure  any  excess  on  any  ship 
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of  a  particolar  daas  sailing  before  a  parti- 
cular time;  and  the  engagement  to  declare 
can  only  mean  that  as  soon  as  an  excess 
over  5,000^.  has  been  taken  by  the  plain- 
ti£&'  company,  they  will  declare  the  name 
of  the  ship  to  which  they  apply  the  defen- 
dants' open  policy,  and  the  policy  must 
attach  as  soon  as  the  risk  taken  is  so 
declared.  And  I  do  not  think  the  defen- 
dants could  get  rid  of  their  liability,  eyen 
if  it  had  been  known  that  that  risk  had 
be^i  lost  at  the  time  the  policy  was 
effected. 

JudgmeiU  for  the  plaintiffs  (5). 


1864 
Nov. 


B4.     j 
.  16.  I 


TUBNEB    AND   SHZPHSKD,    op- 

pelianU,  ▼.  thb  postmasteb- 
OBNBBAL,  respondent 


Justices,  Jurisdiction  of — Summary  Con- 
viction — Irregularity — 24  d:  25  Vict  c,  97. 

The  appellants  were  apprehended  and 
barged  before  Justices  with  setting  fire  to  the 
letters  in  a  pillar  letter-box.  Witnesses  were 
examined  in  support  of  the  charge^  and  the 
appellants  were  remanded  on  bail  to  appear 
again  before  the  Justices.  They  did  so  ap- 
pear andwererepresentedrespectivelybgattcr- 
nieSf  and  were  informed  thai  they  would  be 
tharged  under  section  52,  of  24  dEr  25  Vict, 
e,  97  /  and  the  attomies  were  cLsked  whether 
the  appellants  would  plead  guilty  to  such 
dkargcy  or  whether  further  evidence  should  be 
offered  in  support  of  the  same.  In  answer  to 
this  they  told  the  cUtomeyfor  the  prosecution 
that  he  must  go  on  and  prove  hiscase,  where- 
upon other  witnesses  were  called  and  examined 
andeross-examined.  After  the  ccuewcu  closed, 
the  attomies  for  the  appellants  objected  that 
the  Justices  had  no  jurtedictionj  inasmuch  as 
there  was  no  information  on  oath,  and  the 
appellants^ were  not  found  committing  the 
offence,  and  therefore  were  not  legally  in  cus- 
tody. The  Justices,  however,  committed  the 
appellants: — Held,  that  they  hadjurisdio- 
Om  to  do  so. 


[For  the  report  of  the  above  case, 
34  Law  J.  Bep.  (n.s.)  M.C.  p.  10.] 


[IN  THE  EXCHEQUER  CHAMBER.] 
C  Appeal  from  the  Court  of  Queen's  Bench) 

1864. 
June  15. 


'■} 


BIKOHAH  V,  OOBBITT.' 


(5)  8eeHeiidbaiM«.Offle7»2H.B]aok.84d»ii. 


Quarantie,  Continuing — Mortgage-Deed 
— Release  of  Surety, 

In  consideration  of  the  plaintiff  supply- 
ing C.  with  goods,  the  defendant  agreed  to 
be  answerable  up  to  200^  for  the  price  of 
goods  supplied  to  C,  at  any  time  due  to  the 
plaintiff  on  an  cLccount  current  after  two 
months  credit.  Some  time  after,  332/.  being 
then  due  from  C,  to  the  plaintiff  for  goods 
supplied,  C.  executed  a  Tnortgage-deed  to  the 
plaintiff  as  security  for  the  then  existing 
debt  and  for  any  future  debt  for  goods  to 
be  supplied.  The  deed  contained  a  proviso 
that  if  a  paid  the  plaintiff  the  3321,  in 
six  months  from  its  date,  and  all  sum^  due 
for  future  supplies  in  six  months  from 
their  date,  without  pr^'udice  to  the  plain- 
tiff's right  not  to  give  credit  in  respect  of 
future  supplies,  the  mortgaged  premises 
were  to  be  reoonveyed  to  C.  There  v>as  also 
a  covenant  to  pay  the  existing  debt  in  six 
months,  and  future  debts  within  six  months 
from  their  accruing  due,  without  prejudice 
to  the  plaintiff* s  refusing  to  give  credit  for 
future  debts.  The  parties  in  fact  dealt  on  a 
two  monM  credit  only.  In  the  course  of 
dealing  C.  paid  off  the  3321,  A  further 
ddft  exceeding  2001.  having  subsequently 
accrued,  which  C.  could  not  pay,  the  plain- 
tiff stud  the  defendant  on  the  guarantie. 
The  defendant  pleaded  that  he  was  dis- 
charged by  time  having  been  given  by  the 
plaintiff  to  C. : — ^Held,  reversing  the  Judg- 
ment of  the  Court  below,  that  by  the  mort- 
gage-deed the  plaintiff  did  not  give  time  to 
C,  except  in  respect  of  the  3321,  debt,  and 
that,  as  that  debt  had  long  been  discharged,  the 
giving  that  time  did  not  prejudice  the  surety 
as  to  other  and  future  debts  due  from  C.  to 
the  plaintiff;  and  that,  as  in  fact  only  a 
two  months'  credit  was  given  by  the  plaintiff 
to  C,  the  guarantie  remained  in  force,  and 
that  the  defendant  wcu  liable,  up  to  2001., 
on  C.'s  failure  to  pay  the  sum  due  in 


*  Decnded  m  Trinity  Torm,  oonm  Erie,  C.  J., 
WnUams,  J.,  Willes,  J.,  BnmweU,  B.  and 
ChaiUMllyB. 
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rupect  of  goods  supplied  by  the  plairUiff  to 
C.  subseqttent  to  the  mortgage-deed. 

This  waa  an  appeal  by  the  plaintiff 
against  the  decision  of  the  Court  of  Queen's 
Bench  on  discharging  a  role  obtained  by 
the  plaintiff  to  set  aside  the  yardict  for 
the  defendant,  and  to  enter  a  verdict  for 
himself  for  200/. 

The  action  was  on  a  guarantie  given  to 
the  plaintiff  by  the  defendant  for  one  John 
Crowther.  The  defendant  pleaded,  among 
other  pleas,  that  a  "  deed  was  made  between 
the  plaintiff  and  Crowther  without  the  con- 
sent of  the  defendant,  whereby  Crowther 
covenanted  that  he  would  pay  the  plaintiff 
the  prices  payable  for  goods  supplied  by 
the  plaintiff  to  Crowther  six  months  after 
the  same  became  payable ;  that  the  goods 
were  supplied  on  the  terms,  without  the 
defendant's  consent,  that  Crowther  should 
have  a  longer  time  than  two  months'  credit, 
viz.  six  months'  credit ;  and  that  the  plain- 
tiff, without  the  defendant's  consent,  gave 
Crowther  that  time  for  payment." 

The  material  question  raised  in  the  case 
was,  whether  there  was  any  evidence  that 
the  plaintiff  had  discharged  the  defendant 
from  HabiUty  by  giving  Crowther  a  longer 
credit  than  two  months  without  the  con- 
sent of  the  defendant. 

The  guarantie,  which  was  signed  by  the 
defendant  and  addressed  to  the  plamtiff, 
was  in  these  terms:  "In  consideration 
of  your  giving  John  Crowther  until  the 
13tii  day  of  August  next,  for  payment 
of  50/.  is,  he  owes  you,  and  of  your  sup- 
plying him  in  future  with  goods,  I  hereby 
agree  to  pay  to  you  the  said  sum  of  ^Ql  is. 
in  case  he  does  not,  and  I  further  agree  to 
be  answerable  to  the  extent  of  200/.  that 
may  be  due  to  you  at  any  time  on  current 
account  and  interest  in  respect  thereof, 
after  the  expiration  of  two  months'  credit. 
As  witness  my  hand  this  13th  day  of  June 
1857." 

The  plaintiff  supplied  goods  to  Crowther 
on  the  terms  of  this  guarantie. 

In  August  1858,  Crowther  being  in- 
debted to  the  plaintiff  in  332/.  13«.  4d, 
and  the  plaintiff  being  desirous  of  obtain- 
ing further  security  for  that  debt  and  for 
any  further  supplies  which  he  might  make, 
and  Crowther  being  anxious  to  obtain  a 


larger  supply  of  goods  on  credit,  a  deed 
was,  on  tlie  28th  of  August  1858,  exe- 
cuted between  them,  by  which  Crowther 
mortgaged  certain  premises  to  the  plain- 
tiff for  securing  tiie  existing  and  any 
future  debt  which  should  from  time  to 
time  become  due  from  Crowther  to  the 
plaintiff  on  the  balance  of  accounts.  The 
deed  contained  the  following  clause: 
"Provided  always;  and  the  grant  and 
assurance  hereinbefore  contained  are  upon 
this  express  condition:  that  if  the  said 
John  Crowther,  his  heirs,  appointees,  exe- 
cutors, administrators  or  assigns,  shall  pay 
unto  the  said  Edward  Bingham,  his  exe- 
cutors, administrators  or  assigns,  the  full 
sum  of  332/.  13«.  Ad.  sterling,  with  inter- 
est for  the  same  after  the  rate  of  5/.  per 
cent  per  annum,  on  the  28th  day  of  Feb- 
ruary 1859  without  any  deduction,  and 
also  shaU  in  like  manner  pay  to  the  said 
Edward  Bingham,  his  executors,  adminis- 
trators or  assigns,  all  such  further  sum  or 
sums  of  money  as  shall  be  owing  to  him 
or  them  by  the  said  John  Crowther,  his 
executors  or  administrators,  on  the  balance 
of  account  for  goods  sold  and  delivered  by 
the  said  Edward  Bingham,  his  executors 
or  administrators,  to  the  said  John  Crow- 
ther, or  otherwise,  for  or  on  any  other 
account,  cause,  matter  or  thing,  at  the 
expiration  of  six  calendar  months  next 
after  the  date  when  any  such  further  sum 
of  money  shall  from  time  to  time  fall 
due  or  become  payable  (without  prejudice 
nevertheless  to  the  said  Edward  Bingham 
refusing  to  give  or  allow  any  future  or 
further  credit  to  the  said  Jolm  Crowther 
beyond  or  in  addition  to  the  sum  in  which 
the  said  John  Crowther  already  stands 
.  indebted  to  the  said  Edward  Bingham  as 
aforesaid),  together  with  interest  thereon, 
at  the  rate  of  5/.  per  cent,  per  annum,  com- 
puted from  the  same  date;  then  the  said 
hereditaments  and  premises  hereby  granted 
and  assured  are  to  be  re-conveyed  unto  the 
siud  John  Crowther,  his  heirs  and  assigns." 
There  was  abo  this  covenant :  ''  And  the 
said  John  Crowther,  for  himself,  his  heirs, 
executors  and  admiiiistrators,  hereby  cove- 
nants and  agrees  with  the  said  Edward 
Bingham,  his  heirs,  executors,  adminis- 
trators and  assigns,  that  he  the  said  John 
Crowther,  his  heirs,  executors  or  admin- 
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istratorsy  shall  and  will  pay  unto  the  said 
Edward  Bingham,  his  executors,  administra- 
tors or  assigns,  thefull  sum  of  332/.  ISs,  4d, 
with  interest  after  the  rate  of  51,  per  cent 
per  annum,  upon  the  28th  day  of  February 
1859,  and  also  that  if  the  said  sum  of 
332/.  ISs,  4dL,  or  any  part  thereof,  shall 
not  be  paid  at  the  time  aforesaid,  he  the 
said  John  Crowther,  his  heirs,  executors, 
administrators  or  assigns,  shall  and  will, 
so  long  as  the  same  sum,  or  any  part  there- 
of, shall  remain  unpaid,  pay  to  the  said 
Edward  Bingham,  his  executors,  adminis- 
tratois  or  assigns,  interest  for  the  said  sum 
of  332/.  13#.  4c/.,  or  so  much  thereof  as 
shall  remain  unpaid,  at  the  rate  of  5L 
per  cent  per  annum,  by  equal  half-yearly 
payments  on  the  28th  day  of  Februaiy 
and  the  28th  day  of  August  in  each  and 
every  year  without  deduction;  and  also 
that  if  any  further  sum  or  sums  of  money 
shall  hereafter  become  due  and  owing  from 
the  said  John  Crowther,  his  executors  or 
administrators,  to  the  said  Edward  Bing- 
ham, his  executors  or  administrators,  on 
the  balance  of  accoimt  for  goods  sold 
and  delivered  to  him  or  them  by  the  said 
Edward  Bingham,  his  executors  or  adminis- 
trators, T>r  otherwise,  for  or  on  any  other 
account,  matter  or  tiling,  to  pay  or  at  the 
expiration  of  six  calendar  months  after  the 
date  when  any  such  further  sum  of  money 
shall  from  time  to  time  fall  due  or  become 
payable  (but  without  prejudice  to  the  said 
Edward  Bingham's  refusing  to  give  or  allow 
any  future  or  further  credit  beyond  or  in 
addition  to  the  sum  now  already  owing  to 
him  by  the  said  John  Crowther  or  any  sum 
that  shall  or  may  from  time  to  time  be  so 
owing),  together  with  interest  thereon  com- 
puted fh)m  the  same  date,  at  the  rate  of  5L 
per  cent,  per  annum." 

After  the  execution  of  the  mortgage,  the 
parties  went  on  dealing  as  before;  the 
plaintiff  continually  supplying  goods  to 
Crowther,  and  Crowther  from  time  to  time 
making  payments.  The  items  on  each  side 
were  set  down  in  an  account  current  be- 
tween them,  shewing  the  receipts  and  pay- 
ments. Only  two  months'  credit  was  given. 
If  goods  were  not  paid  for  on  two  months 
after  the  deliveiy  interest  was  charged  on 
the  price.  It  appeared  by  the  account  that, 
assuming  that  ike  sums  paid  by  Crowther 
were  applied  in  discharging  and  satisfying 
the  older  items  in  order  of  the  plaintiff's 


daim,  the  debt  of  332/.  13«.  4d  had  been 
paid  long  ago.  The  dealings  and  the 
account  were  continued  to  January  1861, 
and  then  shewed  a  balance  due  from  Crow- 
ther to  the  plaintiff  of  417/.  17 s.  lOrf. 

The  case  was  tried,  before  Cockbum, 
C.J.,  without  a  jury.  The  learned  Judge 
found  for  the  defendant  on  the  above  plea, 
leave  being  reserved  to  the  plaintiff  to 
move. 

T,  JaneSy  for  the  appellant,  the  plaintiff. 
— ^The  plea  that  the  plaintiff  had  entered 
into  a  deed  giving  Crowther  six  months' 
credit  was  not  proved.  The  deed  expressly 
provided  that  as  to  future  supplies  the 
plaintiff  was  not  bound  to  give  credit.  The 
only  credit  given  was  as  to  the  debt  existing 
at  the  time  of  the  deed.  That  was  paid 
off  long  ago  in  the  course  of  dealing.  The 
balance  now  sued  fur  accrued  years  after. 
There  was,  in  fact,  no  alteration  of  the 
period  of  credit  on  which  the  goods  were 
supplied.  It  remained  a  two  months'  credit 
as  before  the  deed,  unless,  indeed,  the  deed 
has  the  effect  of  making  it  a  six  months| 
credit 

[WiLLBs,  J. — Unless  the  deed  renders  a 
two  months'  credit  impossible.] 

The  decision  of  the  Court  below  was 
wrong,  both  in  law  and  fact  The  Court 
of  Queen's  Bench  held  that  the  deed,  in 
effect,  gave  a  credit,  and  that  the  goods 
supplied  since  the  deed  were  on  a  different 
contract,  which  altered  the  position  of  the 
surety.  There  was  no  evidence  of  any 
such  change. 

[Bbamwsll,  B. — ^In  September  1859  all 
was  paid  up ;  therefore  all  the  goods  sup- 
plied in  respect  of  which  the  claom  is  now 
made  were  after  the  mortgage-deed.] 

Garth,  for  the  respondent,  the  defendant 
— The  position  of  the  surety  was  mate- 
rially altered  by  the  arrangement  made  by 
the  mortgage-deed,  between  the  principid 
and  the  debtor.  It  was  clearly  altered  as 
to  the  payment  of  the  332/.  13«.  4c/.  The 
payment  of  that  debt  was  postponed  for 
six  months.  The  deed  took  off  from  Crow- 
ther the  pressure  to  pky  that  debt  If  so, 
the  surety  is  released-*- Ca/tw/  v.  the  Lon- 
don Dock  Company  (1),  Rses  v.  Berrington 
(2),  The  Bank  of, Ireland  v.  Beretf&rd  (3). 

[Eble,  C.  J. — Assuming  that  the  surety 

(1)  2  Keen,  638. 

(2)  2  Tudor's  Lead.  Cm.  in  Chano.  814. 
(8)  6  Dow,  233.      ^ 
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is  not  bound  as  to  the  332/.  13^.  id.^  and 
that  the  contract  discharges  him  as  to  that 
sum,  is  the  guarantie  yoid  as  to  future 
supplies?  Is  the  surety  in  a  worse  position 
as  to  the  subsequent  claim  ?] 

If  a  surety  may  be  prejudiced,  that  is 
enough  to  ayoid  a  guarantie.  It  is  not 
necessary  he  should  be  actually  prejudiced. 
The  arrangement  made  by  the  mortgage- 
deed  allows  the  debtor  to  run  more  largely 
into  debt  The  mortgage-deed  had  the  effect 
of  putting  an  end  to  the  guarantie  wholly. 

[Bbamwell,  B. — If  the  surety  is  once 
discharged  from  his  liability  for  the  current 
account,  is  he  never  to  be  liable  again? 
The  guarantie  is,  that  the  defendant  will 
be  answerable  up  to  200/.  for  sums  at  any 
time  due.] 

It  is  all  one  account  current.  After  the 
mortgage  was  given,  there  was  no  express 
agreement  as  to  the  time  of  credit ;  but  the 
mortgage  itself  is  a  contract  to  give  an  ex- 
tended time  for  payment  of  all  future  sums. 

Eblb,  C.  J. — We  have  come  to  the  con- 
clusion that  the  judgment  of  the  Court 
below  must  be  reversed.  The  guarantie  on 
which  the  action  was  brought  was  in  respect 
of  goods  to  be  supplied  on  a  two  months' 
credit.  From  its  date  in  June  1857  the 
plaintiff  went  on  dealing  with  Crowther,  with- 
out any  change  in  the  terms  upon  which 
they  dealt,  down  to  January  1861,  the 
transactions  being,  according  to  the  oral 
evidence,  all  along  on  a  two  months'  credit. 
There  was  no  change  in  the  credit  given, 
unless  the  deed  created  such  a  change.  The 
mortgage-deed,  it  is  true,  would  have  pre- 
vented the  plaintiff  having  recourse  to  the 
surety  in  respect  of  the  debt,  332/.  I3s,  4d,, 
due  at  the  time  of  the  deed.  But  the  pay- 
ing off  of  that  sum  has  prevented  the  mort- 
gage-deed having  any  farther  operation  in 
respect  of  that  sum.  The  mortgage-deed  was 
to  be  a  security,  not  only  for  that  debt,  ut 
for  payments  to  become  due  in  respect  of 
supplies  after  that  time.  It  was  to  be  a  se- 
curity collateral  to  and  beyond  the  securities 
then  held  by  the  plaintiff.  The  proviso  for 
re-conveying  the  premises  to  Crowther  shews 
that  the  recourse  of  the  plaintiff  as  mortgagee 
against  the  debtor  under  the  mortgage-deed 
in  respect  of  any  sums  was  postponed  for 
six  months,  though  it  seems  to  me  to 
contemplate  that  the  parties  should  go  on 
dealing  on  the  usual  terms.  The  covenant  to 


pay  at  the  end  of  six  months  does  not  merge 
the  simple  contract  debt  which  had  accrued. 
There  is  a  remedy  under  the  guarantie  as 
well  as  a  remedy  under  the  mortgage.  The 
stipulation  that  the  deed  is  to  be  without 
prejudice  to  the  plaintiffs  refusing  to  allow 
any  further  credit,  seems  to  me  to  shew  that 
the  deed  was  meant  to  be  a  collateral  security 
leaving  to  the  plaintiff  all  his  rights.  The 
defendant's  counsel  has  argued  that  the 
guarantie  is  gone  altogether  as  to  the  further 
debts,  by  reason  of  the  terms  of  the  mort- 
gage-deed. But  I  cannot  see  that  the  surety's 
position  is  in  any  way  prejudiced  by  these 
terms  after  the  332/.  13«.  4d  is  paid.  There 
is  noauthority  to  support  the  view  contended 
for  on  the  part  of  the  defendant.  The  cases 
cited  are  not  applicable.  We  are  all  of 
opinion  that  in  respect  of  the  matters  for 
which  the  action  was  brought  the  mortgage- 
deed  did  not  prejudice  or  alter  the  situation 
of  the  defendant  as  surety. 
The  other  Judges  concurred. 

Judgment  rtvened. 


t  ckRY(  appellant  J  V.  the  local 

1864.       J        BOARD  OF   HEALTH   OF   THE 
Nov.  16.     J        BOBOUGH       OF      KINGSTON- 
V       UPON-HITLL. 

Local  Board — Public  Health  Act,  1848, 
(11  <«r  12  Vtct.  c.  63.  *.  69.)— Levelling  a 
Street, 

By  section  69.  of  11  tk  12  Vict  c.  63.  if 
any  street,  not  being  a  highway,  be  not  levelled, 
paved,  dec,  to  the  satisfaction  of  the  Local 
Board  of  HeaUh,  notice  may  be  given  requir- 
ing the  oumers  or  occupiers  of  houses  front- 
ing upon  the  same  street  to  level,  pave,  d;c,, 
and  in  default  of  their  doing  so,  the  local 
board  shall  do  it  if  they  please,  and  may 
recover  the  expense  from  the  oumers,  dec, : — 
Held,  that  the  power  given  by  this  section 
only  attaches  where  Uie  particular  street 
requires  to  be  levelled,  dsc,  locking  at  it  as 
an  isolated  street;  and  therefore  that  where 
the  local  board  had  required  the  owner  of  a 
house  to  level  the  part  of  the  street  upon 
which  his  house  fronted  so  as  to  make  it 
on  a  level  unth  other  streets,  they  could  not 
compel  him  to  pay  the  money,  which  they  had 
expended,  upon  his  refused  to  do  the  work, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (K.s.)  M.C.  p.  7.] 
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BAILET  AND  0THBB8  V, 
BDWABDB. 


PrtncipcU  and  Surety — Giving  Time  to 
Principal — Discharge  of  Surety. 

T.  P.  ^  D.  Pricey  coal  mcutersj  having 
sU^oped  payment  and  having  petitioned  the 
Court  of  Bankruptcy,  executed  a  deed  which 
foas  anented  to  hy  ike  creditors  and  the 
Commissioner  in  Bankruptcy.  The  deed  conn 
iained  a  proposal^  that  the  business  should 
be  carried  on  under  inspection;  that  the 
pkdntiffSy  who  vfere  creditors  and  parties  to 
the  de^,  should  be  paid  in  full  the  sum  of 
8,700/L,  being  the  amount  of  bills  discounted, 
but  partly  by  instalments,  the  first  to  be  made 
on  the  3lst  of  December  1860.  The  plain- 
tiffs  covenanted  that  they  should  bind  them- 
selves, ^^  subject  to  the  provisions  thereinafter 
contained,  not  to  enforce  claims  against  any 
parties  to  the  bills  in  their  hands,  who  as 
between  themselves  and  the  petitioners  were 
not  then  liable  on  such  bills  respectively,  but 
that  the  right  of  the  plaintiffs  against  all 
parties  to  the  bills  in  their  hands  f  whether 
liable  or  not  to  the  petitioners  as  between  the 
petitioners  or  any  of  them  and  such  parties  J 
should  in  no  way  be  prejudiced  in  the  event 
of  the  proposals  made  to  the  petitioners  not 
being  carried  into  effect,  and  also  that  in 
such  ease  the  plaintiffs  shotdd  in  all  respects 
be  entitled  to  claim  the  full  ammtnt  then  due 
to  them  after  deduction  of  any  sum  in  the 
mean  time  paid  to  them,  nottoiihstanding 
their  acquiescence  in  the  proposals  of  the 
petitioners  thereby  made."  The  deed  pro- 
vided that  the  creditors  in  general  should 
receive  a  composition  of  10s.  in  the  pound; 
that  the  business  was  to  be  carried  on  and 
that  the  proceeds  were  to  be  applied  in  pay- 
ing the  composition  agreed  upon;  that  the 
creditors,  except  as  mentioned  in  the  pro- 
posals, who  should  execute  the  deed  and  who 
should  hold  securities  upon  which  any  other 
person  should  be  liable,  should  not  be  pre- 
judiced as  to  their  rights  against  such  per- 
sons :  provided  that  nothing  contained  in  the 
deed  should  prevent  the  creditors,  "  other 
them,  as  provided  for  in  the  said  proposal,"^ 
from  enforcing  their  claims  against  the 
estate  of  T.  P.  A  D.  Price.  At  the  time 
of  the  execution  of  the  deed  the  plaintiffs 

*  The  report  of  tius  cmo  has  been  niiAToidably 
deiajed. 

Nsw  SiBUEB,  84.~Q.B. 


were  holders  of  a  bill  of  exchange  accepted 
by  the  defendant  for  the  accommodcUion  of 
T.  P.  d&  D.  Price,  and  they  had  no  notice 
that  the  defendant  was  not  liahle  to  T.  P.  dh 
D.  Price,  although  they  knew  that  some  of 
the  parties  whose  bills  were  in  their  hands 
were  not  primarily  liable  to  T.  P.  dc  D. 
Price.  The  deed  remained  in  full  force,  and 
time  was  given  to  T.  P.  ds  D.  Price  till  the 
first  instalment  became  due,  which  they 
failed  to  pay: — Held,  that  the  effect  of  the 
deed  was  to  give  time  to  T.  P.  ds  D.  Price, 
and  that  equitably  the  defendant  was  not 
liable  on  the  bill  so  accepted  by  him. 

The  first  count  of  the  declaration  was 
upon  a  bill  of  exchange  drawn  by  John 
Ftice,  accepted  by  the  defendant,  indorsed 
by  John  Price  to  certain  persons  designated 
by  the  name  and  style  of  T.  P.  &  D.  Price, 
and  by  them  indorsed  to  the  plaintiffs. 

There  were  also  counts  for  interest  and 
upon  an  accoimt  stated. 

The  defendant  pleaded  pleas  traversing 
the  acceptance  and  indorsements.  There 
were  also  pleas  of  never  indebted  and  pay- 
ment, and  then  came  the  sixth  plea,  which 
was  as  follows  :  ^^  And  for  a  sixth  plea  to  the 
first  count  for  defence  on  equitable  grounds, 
the  defendant  says  that  there  never  was 
any  value  or  consideration  for  the  accept- 
ance of  the  said  bill  of  exchange  by  the 
defendant  or  for  the  making  or  indorse- 
ment thereof  by  the  said  John  Price,  or  for 
the  said  John  Price,  or  for  the  said  T.  P. 
&  D.  Price  holding  the  same.  And  that  at 
the  time  of  the  indorsement  of  the  bill  by 
the  said  T.  P.  &  D.  Price  to  the  plaintiff's, 
the  defendant  and  the  said  John  Price  were 
merely  sureties  on  the  said  bill  for  the 
said  T.  P.  &  D.  Price  to  the  plaintiffs  for 
any  value  ^ven  or  to  be  given  by  the 
pkintiffs  to  the  said  T.  P.  &  D.  Price  for 
the  said  bOl,  whereof  the  plaintiffs  had 
notice  when  the  said  bill  was  first  indorsed 
to  them,  and  they  took  the  said  bill  from 
the  said  T.  P.  &  D.  Price  oh  the  terms 
that  the  defendant  and  the  said  John  Price 
should  be  liable  to  them  on  the  said  bill 
as  sureties  only  for  the  said  T.  P.  &  D. 
Price;  and  after  the  indorsement  of  the 
said  bill  to  the  plaintiffs  and  whilst  they 
were  the  holders  thereof,  and  after  the  said 
bill  had  become  due,  to  wit,  on  the  17th 
of  November  1858,  by  an  indenture  then 
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made  between  T.  P.  k  D.  Price  by  their 
names  of  Thomas  Prothero  Price  and  David 
Price  of  the  first  part,  the  said  Thomas 
Prothero  Price  of  the  second  part,  Thomas 
Greatrez,  Charles  Lyne  and  William  Murrey 
Chapp  of  the  third  part,  the  plaintifiis  and 
one  William  Williams  of  the  fourth  part, 
John  Parry  de  Winton,  David  Evans,  John 
Evans  and  William  de  Winton  of  the  fifth 
part,  and  the  several  persons  whose  names 
and  seals  were  thereunder  set  in  the  first 
schedule  thereunder  written,  being  credi- 
tors of  the  said  Thomas  Prothero  Rice  and 
David  Price  of  the  sixth  part,  and  the 
several  persons  whose  names  and  seals  were 
thereunto  subscribed  and  set  in  the  second 
schedule  thereunder  written,  being  sepa- 
rate creditors  of  the  said  Thomas  Prothero 
Price  of  the  seventh  part  After  reciting 
according  to  the  facts  a  petition  and  pro- 
ceeding for  arrangement  between  the  said 
Thomas  Prothero  Price  and  David  Price, 
and  their  creditors,  under  the  Bankrupt  Law 
Consolidation  Act,  1849,  it  was  proposed 
and  agreed  by  the  parties  thereto,  that 
certain  collieries  and  works  of  the  said 
T.  P.  k  D.  Price  should  be  carried  on 
under  inspection  for  a  certain  time  therein 
mentioned,  and  that  the  plaintiffs  and  the 
said  W.  Williams  should  be  paid  a  certain 
sum,  to  wit,  3,700/.  in  full,  and  a  certain 
composition  on  the  residue  of  their  debt  in 
manner  therein  mentioned,  they  thereby 
engaging  not  to  enforce  claims  against  any 
parties  to  the  bills  in  their  hands,  who,  as 
between  themselves  and  the  said  T.  P.  k 
D.  Price,  were  not  then  liable  on  such 
bills;  and  it  was  thereby  provided,  that 
the  rights  of  the  plaintiffs  and  the  said 
W.  Williams  should  in  no  way  be  preju- 
diced in  the  event  of  certain  proposals 
made  by  the  said  T.  P.  k  D.  Price  not 
.  being  carried  into  effect;  and  the  defen- 
dant further  says,  that  the  said  deed  was 
executed  by  the  said  T.  P.  k  D.  Price  and 
by  the  plaintiffs,  and  the  said  W.  Williams, 
and  by  divers  other  creditors  of  the  said 
T.  P.  k  D.  Price,  and  that  the  said  bill  in 
the  first  count  mentioned  was  one  of  the 
bills  referred  to  in  the  said  deed  and  was 
then  in  the  hands  of  the  plaintiffs  and  the 
said  W.  Williams,  and  the  defendant  was 
then  a  party  to  the  said  bill,  who  was  not 
liable  to  the  said  T.  P.  k  D.  Price  thereon; 
and  that  the  said  proposals  of  the  said 


T.  P.  k  D.  Price  in  the  said  deed  men- 
tioned have  been  fiilly  carried  into  effect; 
and  that  the  said  deed  was  made  and 
entered  into  between  the  plaintiffs  and  the 
said  T.  P.  k  D.  Price  without  the  consent 
of  the  defendants. . 

At  the  trial,  which  took  place  before 
Blackburn,  J.,  at  the  Sittings  at  Westmin- 
ster during  Hilary  Term,  1863,  the  fiacts 
which  are  fuUy  set  out  in  the  judgment  of 
this  Court  were  proved,  and  a  verdict  was 
entered  for  the  defendant,  with  leave  to 
the  plaintiffs  to  mova 

A  rule  nin  was  subsequently  obtained, 
pursuant  to  the  leave  reserved,  calling  upon 
the  defendant  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintiffs  for  126/.  6«.  lOd, 
on  the  ground  that  the  substance  of  the 
sixth  plea  was  not  proved.  The  Court  to 
have  power  to  make  such  amendments,  if 
any,  as  they  might  think  that  the  Judge 
should  have  made  at  Nisi  Prius. 

m 

Lush  and  QUAotu  (Nov.  3,  21,  1863,} 
shewed  cause  against  the  rule.  —  They 
referred  to  SmiUi,  v.  Winter  {l)y  Ex  parte 
Glendinning  (2)  and  Rets  v.  Berrington 
(3). 

/.  D,  Coleridge  and  Qray  supported  the 
rule,  and  referred  to  Kearsley  v.  Cole  (4), 
Otoen  V.  Homan  (6),  Price  v.  Barker  (6) 
and  Omu  v.  Young  (7). 

Cur,  adv,  vuU^ 

The  judgment  of  the  Court  was  now 
delivered  by — 

Blackbubn,  J. — In  this  case  the  plain- 
tiffs sued  as  indorsees  of  a  bill  of  exchange 
accepted  by  the  defendant.  The  defendant 
pleaded,  as  a  defence  on  equitable  grounds, 
that  he  was  surety  for  Messrs.  Price,  the 
indorsers  of  the  bill,  and  that  the  plaintiffs 
had  discharged  him  by  giving  time  to 
Messrs.  Price  by  a  composition-deed.    At 
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(1)  4  Mee.  &  W.  454;  b.  o.  8  Law  J.  Rep.  (v.s.) 
zoh.  84. 

(2)  Buck.  517. 

(8)  2  Yes.  jtin.  540. 

(4)  16 Mee. &W.  128;  e.a  16LAwJ.Rep.(v.B.) 
Ezch.  115. 
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(6)  4  EL  fc  B.  760;  s.  o.  24  Law  J.  Rep.  (ir.s.) 
Q.B.  ISO. 

(7)  Holt'a  N.P.  84. 


Vol.  34.] 


MICHAELMAS  TERM,  1864. 


43 


the  trial,  before  me,  a  verdict  was  directed 
for  the  defendant  on  this  plea,  with  leave 
to  move  to  enter  the  verdict  for  the  plain- 
tiffii  on  the  facts  proved  and  admitted  at 
the  trial  Power  was  reserved  to  amend 
the  plea  if  necessary,  so  that  the  question 
is,  whether  the  &cts  proved  and  admitted 
constituted  a  defence  in  equity,  and  is  in- 
dependent of  the  form  of  the  plea  actually 
pleaded.  It  was  at  the  trial  admitted  that, 
in  1858,  the  plaintifEs,  without  the  assent 
or  knowledge  of  the  defendant,  executed  a 
deed,  on  the  effect  of  which  tiie  question 
principally  depends :  that  deed  was  between 
the  Messrs.  Price,  carrying  on  business  as 
coal  masters  under  the  firm  of  T.  P.  &  D. 
Price,  of  the  first  part;  T.  P.  Price  alone, 
of  the  second  part;  some  trustees  of  the 
third  part;  the  persons  forming  the  firm  of 
Bailey,  Oreatrex  &  Co.,  bankers  (the  pre- 
sent plainti£&),  of  the  fourth  part;  another 
firm  of  bankers,  Wilkins  &  Co.,  of  the 
fifth  part;  the  several  creditors  of  Messrs. 
Price  who  should  execute  the  deed,  of  the 
sixth  part;  and  the  separate  creditors  of 
T.  P.  Price  of  the  seventh  part.  It  recited 
that  T.  P.  &  D.  Price,  having  stopped  pay- 
ment and  presented  their  petition  to  the 
Court  of  Bankruptcy,  had  made  a  proposal, 
which,  as  modified,  had  been  assented  to 
by  the  creditors  and  the  Commissioner, 
and  was  intended  to  be  carried  into  effect 
by  the  deed.  This  modified  proposal  is 
then  set  forth  in  the  deed.  The  following 
are  the  parts  of  it  material  to  the  present 
question:  The  proposal  was  that  T.  P.  & 
D.  Price,  the  petitioners,  should  carry  on 
their  business  under  inspectorship  for  the 
benefit  of  all  their  creditors;  that  Bailey, 
Greatrez  &  Co.  (the  now  plaintiffs),  who,  it 
was  recited,  held  various  securities  for  their 
debt^  should  be  paid  in  full  the  sum  of 
8,700/L  (being  the  amount  of  bills  dis- 
counted for  T.  P.  &  D.  Price  in  respect  of 
some  matters  specified),  by  applying  the 
proceeds  of  the  sale  of  some  property  over 
which  Bailey,  Oreatrex  &  Co.  held  security 
in  part  payment  of  the  8,700^.,  and  that 
the  residue  of  the  sum  of  8,700^  and  10^. 
in  the  pound  on  the  rest  of  their  debt 
should  be  paid  to  Bailey,  Greatrex  &  Co. 
by  eight  annual  instalments,  the  first  to 
be  made  on  the  31st  of  December  1860. 

The  proposal   then    contained  stipula- 
tions on  the  part  of  Messrs.  Bailey,  Greatrex 


&  Co.,  amongst  others  one  very  material 
indeed  to  the  present  question.  They  cove- 
nanted that  they  should  bind  themselves 
"(subject  to  the  proviso  thereinafter  con- 
tuned)  not  to  enforce  claims  against  any 
parties  to  the  bills  in  their  hands,  who,  as 
between  themselves  and  the  petitionerSy  were 
not  then  liable  on  such  bills  respectively ;  but 
it  was  thereby  provided  that  the  rights  of 
the  said  Messrs.  Bailey,  Greatrex  <fe  Co., 
against  all  parties  to  the  bills  in  their  hands 
(whether  liable  or  not  to  the  said  petitioners 
as  between  the  petitioners  and  such  parties) 
should  in  no  way  be  prejudiced  in  the  event 
of  the  proposals  made  by  the  petitioners  or 
any  of  them  not  being  carried  fully  into  effect, 
and  also  that  in  stich  ease  the  said  Messrs. 
Bailey,  Greatrex  &  Co.  should  in  all  respects 
be  entitled  to  claim  the  full  amount  then 
due  to  them  after  deduction  of  any  sum  in 
the  mean  time  paid  to  them,  notwithstanding 
their  acquiescence  in  the  pi^posals  of  the 
petitioners  thereby  made." 

Then  followed  in  the  proposal  special 
stipulations  with  respect  to  the  debts  duo 
to  Messrs.  Wilkins  &  Co.,  the  parties  of  the 
fifth  part,  which  it  is  not  necessary  to  notice, 
and  that  the  creditors  in  general  should 
receive  a  composition  of  lOs,  in  the  pound 
out  of  the  proceeds  of  the  trade.  The  deed 
then,  for  the  purpose  of  carrying  out  this 
proposal,  contained  a  grant  of  licence  from 
aU  the  creditors  (as  well  Bailey,  Greatrex 
dk  Co.  and  Wilkins  &  Co.,  the  parties  of  the 
fourth  and  fifth  parts,  as  the  parties  of  the 
sixth  and  seventh  parts),  to  carry  on  the 
business  under  inspectorship  so  long  as  they 
should  observe  the  conditions  and  covenants 
on  their  part  contained;  these  conditions 
and  covenants  were  to  the  effect  that  they 
would  apply  the  proceeds  under  the  inspec- 
torship to  paying  the  composition  agreed 
upon.  Then  comes  an  agreement  "that  the 
creditors  of  the  said  T.  P.  Price  and  D.  Price 
(except  as  mentioned  in  the  proposal  J,  who 
shall  execute  these  presents,  and  who  shall 
hold  any  bonds,  bills  of  exchange,  promis- 
sory notes  or  other  securities  upon  which 
any  other  person  or  persons  shall  be  liable 
to  the  pajrment  of  the  money  thereby 
secured,  shall  not  be  prejudiced  as  to  their 
rights  and  remedies  against  such  person  or 
persons  respectively;"  and  finally,  the  deed 
contains  the  following  proviso:  "Provided 
always,  and  it  is  hereby  agreed  between  and 
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by  the  several  parties  to  these  presents,  that 
nothing  herein  contained  shidl  extend,  or 
be  deemed  or  construed  to  extend,  to  pre- 
vent the  said  creditors  parties  hereto  or  to 
be  bound  hereby,  or  any  of  them,  or  their 
or  any  of  their  respective  partners  or  part- 
ner, or  their  or  any  of  their  respective  heirs, 
administrators,  executors  or  assignees,  other 
than  as  provided  for  in  the  satd  propomly 
from  enforcing  or  otherwise  obtaining  the 
full  benefit  and  advantage  of  any  mortgage, 
claim,  charge  or  lien  which  they  or  any  of 
them  now  have  or  hath  upon  any  estate  or 
effects  whatsoever,  whether  of  or  belonging 
to  the  said  T.  P.  Price  and  D.  Price,  or  any 
other  person  or  persons  whomsoever,  or 
from  suing,  prosecuting,  or  otherwise  pro- 
ceeding against  any  other  person  or  persons 
other  than  the  said  T.  P.  Price  and  D.  Price, 
their  or  his  heirs,  executors  and  administra- 
tors, who  is,  are,  shall  or  may  be  liable  to 
or  accountable  for  the  payment  or  making 
good  to  any  of  the  said  creditors  of  all  or  any 
part  of  their  respective  debts,  either  as 
drawers,  indorsers  or  acceptors  of  any  bill 
or  bills  of  exchange  or  promissory  note  or 
notes,  or  as  being  jointly  or  separately 
bound  in  any  bond  or  bonds,  obligation  or 
obligations,  or  other  instrument  or  instru- 
ments, or  as  being  liable  or  accountable  for 
the  payment  of  any  debt  or  debts  without 
having  subscribed  any  bill,  bond  or  other 
instrument!  whatsoever,  or  otherwise  how- 
soever as  if  these  presents  had  never  been 
made;  and  for  conformity  sake  (but  for 
conformity  sake  alone)  the  said  T.  P.  Price 
and  D.  Price,  their  heirs,  executors  or  ad- 
ministrators, may  be  joined  in  any  such 
proceeding  as  last  aforesaid." 

The  bill  on  which  this  action  was  brought 
was  one  of  those  of  which  the  plaintiffs  were 
holders  at  the  time  when  the  deed  was  exe- 
cuted. It  was  apparent,  from  the  terms  of 
the  proposal,  that  the  plaintiffs  were  aware 
that  some  of  the  parties  to  the  bills  in  their 
hands  were  not  liable  to  T.  P.  d;  D.  Price, 
but  it  was  admitted  that  they  had  no  notice 
that  the  present  defendant  stood  in  that 
position.  The  only  disputed  fact  was,  whe- 
ther he  really  was,  as  between  him  and 
them,  liable  to  Messrs.  T.  P.  k  D.  Price  on 
his  acceptance.  Evidence  was  given  shewing 
that  the  acceptance  by  the  defendant  of  the 
bill  in  question  was  by  way  of  loan  for  the 
accommodation  of  the  Messrs.  Price.  The 


question  was  left  to  the  jury,  who  found 
^at  he  was  not  liable  to  them,  and  that 
finding  is  not  now  complained  o£  The 
Messrs.  Price  made  default  in  paying  the 
instalments,  the  first  of  which  became  due 
on  the  30th  of  December  1860,  before  this 
action,  but  from  the  execution  of  the  deed 
till  default  was  made,  a  period  of  more  than 
two  years,  the  deed  was  in  full  force,  and 
during  that  period  time  was  given  to  the 
principal  debtors. 

A  nile  to  enter  the  verdict  for  the  plain- 
tiffs pursuant  to  the  leave  reserved  was 
obtained,  and  was  argued  in  the  course  of 
last  term,  before  my  Lord,  my  late  Brother 
Wightman,  my  Brother  Mellor,  and  mysel£ 
We  are  of  (pinion  that  the  rule  must  be 
discharged,  as  the  effect  of  this  deed  is  under 
these  circumstances  to  discharge  the  defen- 
dant in  equity.  The  principle  upon  which 
the  Courts  of  equity  have  proceeded  appears 
to  be  thi&  A  surety  has,  as  such,  a  variety 
of  rights;  amongst  others  he  has  the  right 
in  equily  to  call  upon  the  creditor  to  enforce 
aU  his,  the  creditor's,  remedies  against  the 
principal  debtor  for  Uie  surety's  benefit  and 
at  the  surety's  risk  and  expense — Wright  v. 
8impi<m{S),  No  doubt  a  Court  of  equity 
would  put  the  surety  under  terms  to  give 
indemnity  to  the  creditor  before  it  would 
enforce  this  right,  and  consequently  the 
right  which  the  surety  has  is  of  very  little 
practical  value,  and  is  seldom,  if  ever,  exer- 
cised. Still,  the  surety  has  this  right,  and  if 
the  creditor  wilfuUy  deprives  the  surety  of 
this  right  he  so  far  alters  the  surety's  posi- 
tion. Lord  Eldon,  in  his  judgment  in 
Samuell  v.  Hawarth(9)f  says,  that  where 
time  is  given  by  virtue  of  a  positive  contract 
between  the  creditor  and  the  principal, 
'Hhe  surety  is  held  to  be  discharged,  for 
this  reason,  because  the  creditor,  by  so  giving 
time  to  the  principal,  has  put  it  out  of  the 
power  of  the  surety  to  consider  whether  he 
will  have  recourse  to  his  remedy  against  the 
principal  or  not;  and  because  he,  in  fact, 
cannot  have  the  same  remedy  against  the 
principal  as  he  would  have  had  under  the 
original  contract."  Whether,  if  the  matter 
were  res  iniegroj  it  might  not  have  been 
better  to  confine  the  surety's  right  in  such 
cases  to  compensation  in  damages  for  this 
ii^ury,  which  is  generally  only  nominal,  it 

(8)  6  Ves,  714.  784. 

(9)  3  Mer.  272,  278. 
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is  not  now  open  to  ns  to  consider;  a  iong 
series  of  decisions,  many  of  which  may  be 
fonnd  coUected  in  the  notes  to  Bees  v.  Ber- 
fingtoH(10)j  have  settled  that  such  an  alter- 
ation in  the  position  of  the  surety  discharges 
him,  even  though  the  delay  may  be  shewn 
to  be  for  his  benefit  Lord  Eldon,  in 
Samuell  v.  Hawartk{9),  gives  as  the  reason 
for  this  apparent  harshness,  that  ''the  law 
has  said  Uiat  the  surety  shall  be  the  judge 
of  that,  and  that  he  alone  has  the  right  to 
determine  whether  it  is  or  is  not  for  his 
benefit" 

The  principle  has  been  imported  from 
the  courts  of  equity  into  those  of  law,  and 
is  clearly  stated  by  Williams,  J.,  in  Strong 
y.  Faster  {1 1).  He  there  says,  p.  219,  "What 
I  understand  by  a  giving  of  time  in  snch  a 
case  is  this:  the  surety  has  a  right  at  any 
moment  to  go  to  the  creditor,  and  say,  'I 
have  reason  to  suspect  the  principal  debtor 
to  be  insolvent;  therefore,  I  call  upon  you 
to  sue  him,  or  to  permit  me  to  sue  him.'  If 
the  creditor  has  voluntarily  placed  himself 
in  such  a  position  as  to  be  compelled  to  say 
he  cannot  sue  him,  he  thereby  discharges 
the  surety.  The  case  then  falls  within  Uie 
general  doctrine  as  to  principal  and  surety, 
which  equally  obtains  at  law  and  in  equity, 
that^  if  the  creditor  does  any  act  to  alter 
the  position  of  the  surety  he  thereby  dis- 
chaiges  him." 

There  is,  however,  another  point  to  be 
noticed  here.  The  bill  of  exchange  on  which 
this  action  is  brought  is  a  written  contract, 
and  conclusively  shews,  both  at  law  and  in 
equi^,  that  the  contract  of  the  defendant 
to  the  plaintiffs  was  as  principal  and  not  as 
sure^;  and  moreover  the  plaintiffs  had  not 
notice  at  the  time  when  they  took  the  bill 
that  the  defendant  was  other  than  an  ac- 
ceptor for  value.  There  are  authorities, 
amongst  others  jS^ron^  v.  Foster  (11)^  tending 
to  shew  that,  in  order  to  enable  a  surety  to 
raise  at  law  a  defence  on  the  ground  that 
time  has  been  given  to  the  principal,  it  is 
necessary  to  shew  that  the  original  contract 
between  the  plaintiff  and  the  defendant  was 
that  of  creditor  and  surety.  How  this  may 
be  at  law  we  are  not  now  called  on  to  decide. 
We  are  determining  this  case  as  a  Court  of 


(10)  2  White  &  Tador*8  Lead.  Cas.  in  Eq.  2nd 
edit.  822. 

(11)  17  Com.  JB,  Bep.  201. 


equity.  It  was  decided  in  this  Court,  in 
Pooley  V.  Harradine{l2)y  on  an  equitable 
plea,  that  the  equity  on  which  the  Court 
should  act  **  does  not  depend  on  any  contract 
with  the  creditor,  but  on  its  being  inequit- 
able in  him  knowingly  to  prejudice  the 
rights  of  the  surety  against  the  principal." 
By  this  judgment  we  are  bound,  even  if  we 
did  not  agree  with  it  as  we  do.  In  Pooley  v. 
Harradine(l2)j  the  plea  alleged  that  the 
creditor,  at  the  time  when  he  became  holder 
of  the  bills,  as  well  as  when  he  gave  time, 
had  notice  of  the  relationship  of  principfd 
and  surety  between  the  defendant  and  his 
creditor,  and  the  decision  did  not  go  further; 
but  it  had  previously  been  determined  by 
Sir  J.  Leach,  M.R,  that  even  though  the 
relationship  of  principal  and  surety  was 
created,  by  an  arrangement  between  them 
after  the  parties  had  become  liable  to  the 
creditor  as  joint  debtors,  the  creditor  by 
giving  time  to  the  principal,  with  notice  of 
this  arrangement,  discharged  the  surety,  and 
this  decision  was  affirmed  by  Lord  Brougham 
and  by  the  House  of  Lords — Oakeley  v. 
Pashdler  (1 3).  Now,  in  the  present  case,  the 
plaiatiffs,  when  they  executed  the  deed,  had 
notice  that  some  of  the  parties  to  the  bills 
in  their  hands  were  not  primarily  liable  to 
the  Messrs.  Price  on  those  bills.  They  en- 
tered into  the  deed,  makingstipulations  with 
regard  to  such  parties,  and  taking  their 
chance  as  to  who  they  should  turn  out  to  be. 
We  think  that  if  the  effect  of  the  deed  was 
to  alter  the  position  of  the  parties  who 
should  turn  out  to  be  sureties,  it  was  as 
wilfuUy  done  and  as  inequitable  as  if  they 
had  express  notice  who  these  parties  were. 
The  question,  therefore,  as  it  seems  to  us, 
comes  round  to  this,  whether  the  effect  of 
the  deed  is  to  give  time  to  Messrs.  Price 
&  Co.,  so  that  it  would  discharge  ordinary 
sureties  of  whom  the  plaintifis  then  had 
notice.  The  plaintiffs  and  Messrs.  Price  did 
not  intend  to  discharge  the  sureties.  On  the 
contrary,  they  have  by  an  express  proviso 
agreed  that  in  the  event  which  has  happened, 
of  the  proposal  not  being  carried  fully  into 
effect,  the  sureties  should  be  liable  then  as 
if  the  deed  had  never  been  made.  But 
during  the  two  years  which  elapsed  before 
the  Messrs.  Price  made  default,  the  plaintiffs 

(12)  7  £1.  &  B.  431;  a.  c.  26  Law  J.  Bep.  (k.s.) 
Q.B.  156. 
(18)  4  a.  &  F.  207;  ■.  c.  10  Bligb,  N.S.  648. 
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could  not  without  a  breach  of  faith  and  of 
contract  on  their  part  have  sued  Messrs. 
Price,  and  if  the  surety  had  called  on  them 
to  sue  they  would  have  been  bound  to 
refuse.  It  is  quite  true  that  where  the  con- 
tract by  which  the  creditor  binds  himself 
to  the  principal  debtor  not  to  sue  him  for 
a  time,  is  so  worded  as  to  shew  that  it  was 
intended  only  to  apply  to  suits  for  the 
benefit  of  the  creditor,  and  to  except  from 
its  operation  suits  at  the  instance  of  sureties 
and  on  their  behalf,  no  alteration  in  the 
position  of  the  surety  is  produced,  and  he  is 
not  discharged.  And  it  seems  established 
that,  if  in  the  contract  for  giving  time  there 
is  an  unqualified  reservation  of  remedies 
against  sureties,  the  contract  is  to  be  con- 
strued as  allowing  the  surety  to  retain  all 
his  remedies  over  against  the  principal 
debtor,  and,  as  it  is  said  in  Price  v.  Barker 
(6),  ''that  the  covenant  not  to  sue  is  to 
operate  only  so  far  as  the  rights  of  the 
surety  may  not  be  affected."  In  the  deed 
now  before  us,  the  creditors  generally  have 
stipulated  for  a  right  to  have  immediate 
recourse  against  sureties,  but  from  this 
there  is  an  exception  of  those  mentioned  in 
the  proposal  And  on  reference  to  the  pro- 
posid  we  find  that  Bailey,  Greatrex  k  Ca 
expressly  bound -themsdives  not  to  sue  the 
parties  to  the  bills  who  stood  in  the  position 
of  sureties,  for  a  period  which  turned  out 
to  be  two  years,  and  we  find  nothing  to  shew 
any  intention  to  preserve  for  those  sureties 
during  that  time,  their  right  to  call  upon 
Bailey,  Greatrex  &  Co.  to  sue  Messrs.  Price 
if  so  advised.  We  think,  therefore,  that  an 
equitable  defence  is  made  out,  and  conse- 
quently that  the  rule  must  be  discharged. 

Rule  discharged. 


[IN  THE  EXCHEQUER  CHAMBER] 
(Error  from  the  Court  of  CtueerCe  Bench,) 

J  21  *    f       CLAPHAM  V.  LANGTON. 

Skip  and  Shipping — Marine  Insurance 
— Voyage  Policy — ^^  SeavxniMneser 

The  *^  seaworthiness"  of  whichy  in  the 
absence  of  express  stipukUum,  there  is  an 

»  Decided  in  the  Sittings  after  Trinity  Term, 
oorun  PoUock,  C.B.,  WiUiamB,  J.,  WiUes,  J., 
Brunweil,  B.  and  Channell,  B. 


implied  warranty  in  every  voyage  policy,  is 
a  rekUive  term  depending  on  the  nature  of 
the  ship  (U  well  as  of  the  voyage  insured. 
Therefore,  on  a  policy  **on  a  voyage  from 
the  Tyne  to  Odessa,"  it  being  shewn  that 
the  vessel  was  an  iron  steamer  of  very 
Ught  draught  of  water,  constructed  for  river 
navigation  only,  that  this  was  disclosed  to 
the  underwriters  before  the  policy  was 
effected  and  the  dimensions  of  the  vessel  then 
stated  to  them^  and  that  (though  it  was 
impossible  to  make  her  fit  to  encounter  the 
ordinary  perils  of  ocean  navigation)  the 
ship  had  been  made  as  seaworthy  as  her 
size  and  construction  would  admit,  ^  under- 
writers were  held  liable  on  her  being  lost  by 
the  perils  insured  against. 

Error  was  brought  on  a  bill  of  exceptions 
to  the  ruling  of  Cockbum,  C.J. 

The  decluation  was  on  a  policy  of  insur- 
ance on  a  vessel  called  the  Knias  Boratin- 
sky,  on  a  voyage  from  the  river  Tyne  to 
Odessa  or  another  port  in  the  Black  Sea, 
and  alleged  that  the  length,  breadth,  draught 
and  tonnage  of  the  vessel  were  specified  in 
a  memorandum  made  on  the  face  of  the 
policy  at  the  time  of  making  the  policy. 
The  claim  was  for  general  average  los& 

Plea — ^that  at  the  time  of  the  commence- 
ment of  the  voyage  from  the  T3nie  the  ship 
was  not  seaworthy  for  the  voyage. 

A  memorandum  on  the  face  of  the  policy 
(which  was  in  the  terms  stated  in  the 
declaration)  set  forth  that  the  length  of 
the  vessel  was  200  feet,  her  breadth  32*25 
feet,  her  draught  about  3  feet,  her  ton- 
nage 404  tons,  and  that  she  was  warranted 
to  sail  for  Odessa  on  or  before  the  1st 
of  August  1859.  Before  the  policy  was 
executed,  and  with  a  view  of  getting  the 
vessel  insured,  the  plaintiff  had  written  to 
the  defendant  stating  that  the  vessel  was  an 
iron  steamer  going  out  with  nothing  in  her 
but  her  coals,  and  describing  her  dimen- 
sions as  in  the  memorandum  on  the  policy. 

The  oral  evidence  proved  that  the  vessel 
corresponded  with  the  description  given 
on  the  face  of  the  policy  above  set  forth, 
and  that  she  was  intended  after  she  had 
accomplished  the  voyage  to  be  used  in 
river  navigation  only,  and  was,  as  to  the 
hull,  built  and  adapted  to  such  navigation 
exclusively,  and  could  not  by  any  strength- 
ening appliances  to  the  hull  be  rendered 
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fit  to  encoiuiter  the  ordinaiy  perils  of 
the  voyage  insured  in  the  policy.  The 
description  and  dimensions  of  the  vessel 
given  on  the  face  of  the  policy  were  suffi- 
cient to  convey  to  any  competent  person 
acquainted  with  shipping  that  the  vessel 
was  not  built  for  ocean  mivigation  and  was 
not  an  ordinary  seargoing  vessel 

The  plaintiff  gave  evidence  to  shew  that 
before  commencing  the  voyage  strengthen- 
ing appliances  were  put  into  the  hull  of  the 
vessel,  to  assist  the  vessel  in  encountering 
the  perils  of  the  voyage,  and  that  su(£ 
appliances  were  reasonably  proper  and  suf- 
ficient, according  to  the  then  knowledge 
and  practice  of  naval  architects,  and  that 
by  that  means  the  vessel  was  rendered  i»  sea- 
worthy as  a  vessel,  of  such  build,  capacity, 
and  confitmction,  wasc]4)able  of  being  made. 
The  plaintiff  further  gave  in  evidence  that 
the  vessel  commenc^  the  voyage  on  the 
29th  of  July  1859,  with  the  hull  so 
strengthened  as  aforesaid,  but  that  neverthe- 
less the  vessel  was  not  then,  in  respect  of 
the  said  hull  thereof,  fit  to  encounter  the 
ordinaiy  penis  of  the  said  voyage.  In  the 
course  of  the  voyage  she  receiveid  damage 
from  perils  of  the  sea. 

The  defendant  adduced  evidence  to  shew 
that  the  strengthening  appliances  resorted 
to  by  the  plarutiff  were  not  reasonably  pro- 
per, or  skdent,  accoiding  to  the  then' 
knowledge  and  practice  of  naval  architects; 
but  that  other  and  better  appliances,  then 
well  known  and  practLsed  by  naval  arcl4- 
tecta,  might  have  been  used,  and  that  tiie 
vessel  was  not,  by  means  of  the  applianoea 
put  into  and  upon  the  hull  as  aforesaid, 
rendered  as  seaworthy  for  the  voyage  as  a 
vessel  of  such  build  and  capacily  was 
capable  of  being  made. 

Cockbum,  C.  J.  directed  the  jury  as  to  the 
issue  in  question,  "  that  if  in  their  opioion 
the  plaintiff  had,  before  the  execution  of 
the  said  policy,  brought  to  the  knowledge 
of  the  defendant  the  nature  and  description 
of  the  vessel  intended  to  be  insured,  and 
the  more  than  ordinary  risk  that  such  a 
vessel  would  necessarily  encounter  on  the 
voyage  insured,  and  if  in  their  opinion  the 
said  vesselat  the  timeof  commencingthesaid 
voyage  had  been  and  was,  by  the  st]:engthen- 
ing  appliances  put  into  and  upon  the  hull  of 
the  said  vessel  as  aforesaid,  made  as  sea- 


worthy for  the  said  insured  voyage  as  a 
vessel  of  such  a  nature  and  description  as 
the  said  vessel  could  reasonably  be  made, 
they  should  find  their  verdict  for  the  plain- 
tiff on  the  said  issue.'''  The  counsel  for 
tke  defendant  thereupon  excepted  *'that  the 
Chief  Justice  ought  to  have  directed  the 
jury  that,  inasmujsh  as  it  was  proved  that 
at  the  time  of  commencing  the  said  insured 
voyage,  the  said  vessel  vr&  not,  in  respect 
of  the  said  hull  thereof,  fit  to  encounter  the 
ordinary  perils  of  the  said  insured  voyage, 
they,  the  said  jury,  ought  to  find  a  ver(uct 
for  tlie  defendant  on  Sie  said  issue.''  The 
jury  found  for  the  plaintiff! 

Melliih  ( Verfum  LuskingUm  with  him), 
for  the  plaiutiff  in  error,  the  defendant 
below  (June  14). — ^This  is,  in  reality,  an 
appeal  from  the  decision  of  the  Court  of 
Queen's  Bench  in  Surges  v.  Wickkam  (1), 
where  the  law  was  laid  down  substantially 
in  the  same  manner  as  by  the  Chief  Justice 
in  his  direction  in  the  present  case.  It  is 
submitted  that  that  directioii  is  erroneous. 
The  fact  of  the  plaintiff  having  brought  to 
the  knowledge  of  the  underwriter  the  par- 
ticulars concerning  the  build  of  the  vessel 
is  unimportant,  and  cannot  affect  the  ques- 
tion of  the  warranty  of  seaworthiness.  It 
is  not  necessary  to  communicate  to  the 
underwriter  any  fiict  relating  to  a  matter 
covered  by  the  warranty  of  seaworthiness, 
nor  need  the  underwriter  attend  to  any 
such  commimication. 

[PoXiLoqi,  C.B. — The  warranty  of  sea- 
worthiness is  not  express,  but  implied. 
Suppose  the  shipowner  says,  "  1  cannot  say 
whether  tbe  ship  is  seaworthy.  I  will  give 
you  all  the  facts  and  the  dimensions  of  the 
vessel,  and  tell  you  all  I  know  about  her." 
Is  not  the  old  warranty  gone  f] 

It  is  better  to  adhere  to  the  well-known 
rule,  and  say  that  there  is  an  implied  war- 
ranty of  seaworthiness  in  all  cases  of  voyage 
policies,  if  nothing  appears  on  the  face  of 
policy  to  the  contrary.  A  few  words,  "  sea- 
worthiness not  warranted,"  might  easily  be 
inserted  in  a  case  where  it  was  not  intended 
to  warrant  it.  It  is  inconvenient  to  allow  the 
matter  to  turn  in  any  way  on  the  commimi- 
cation  to  the  underwriter,  which  makes  the 

(1)  8  B.  ft  8.  669;  s.  c.  88  Law  J.  Bep.  (v.s.) 
Q.B.  17. 
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extent  of  the  imptied  covenant  depend  on 
the  opinion  of  the  juiy.  It  is  true  that  sea- 
worthiness does,  to  a  certain  extent,  admit 
of  degrees ;  but  it  ought  not  to  be  possible 
for  a  jury  to  be  able  to  find  a  vessel  to  be 
seaworthy,  which  it  is  admitted,  is  not  in  a 
state  to  meet  the  ordinary  perils  of  the  sea. 
The  communication  to  the  underwriter  of  the 
dimensions  of  the  vessel  is  not  sufficient  to 
enable  him  to  appreciate  the  risks  he  is  run- 
ning, for  an  underwriterisnot bound  to  know 
the  build  of  ships  of  an  extraordinaiy  cha- 
racter. The  mere  statement  of  the  dimensicms 
of  a  vessel  does  not  in  any  way  modify  the 
usual  implied  warranty  of  seaworthiness  or 
contradict  it  in  terms,  foritmay  notbe  known 
to  any  one  that  a  vessel  of  the  particular 
build  would  necessarily  be  unseaworthy.  All 
the  authorities  shew  that  in  a  voyage  poHcy 
the   implied   warranty  of   seaworthiness, 
according  to  mercantile  usage,  is  the  basis 
of  the  contract  of  insurance — Dixon  v.  Sad- 
ler {2)y  BiccardY.  8hepkerd(S)y  BouUlany. 
Lujpt(m(4)y  Haytoood  v.  Rodg€r8{p\  Knill 
V.   Hooper (fi)    and    Otbeon  v.    Small (7), 
In  the  latter  case,  p.  418,  Lord  Campbell, 
in  his  judgment,  says  that  the  term  sear 
worthy  means  'Hhat  the  ship  is  in  a  condi- 
tiou  in  all  respects  to  render  it  reasonably 
safe  wherever  it  happens  to  be  at  any  par- 
ticular time  referred  to,  whether  in  a  dock, 
in  a  harbour,  in  a  river,  or  traversing  the 
the  ocean/'  The  question  always  has  been 
whether  the  ship  was  at  the  commencement 
of  the  voyage  in  such  a  state  as  to  be  rea- 
sonably capable  of  performing  it  and  com- 
petent to  resist  the  ordinary  perils  of  the 
voyage — See  1  Amould  on  Marine  Insur- 
ance, par.  248,  p.  689,  2nd  edit    It  will 
tend  much  to  confuse  the  law  if  the  Courts 
put  a  non-natural  sense  on  the  term  sea- 
worthy. It  is  better  to  adhere  to  the  plain 
rule  suitable  to  ordinary  cases,  and  to  allow 
those  of  an  exceptional  character  to  be  dealt 

(2)  5  Mee.  k  W.  405;  b.o.  9  Law  J.  Bep.  (n.b.) 
Exch.  48. 
(8)  14  Mooie,  P.O.  471. 

(4)  15  Com.  B.  Rep.  N.S.  118 ;  8.  o.  88  Law  J. 
Bep.  (N.S.)  G.P.  87. 

(5)  4  East,  590. 

(6)  2  Hurl.  &  N.  277;  s.  o.  26  Law  J.  Bep.  (k.s.) 
Exch.  877. 

(7)  4  H.L.  Gas.  853,  428. 


with  by  express  stipulation  between  the 
parties. 

Bovilly  for  the  plaintiff,  (Raymond  and 
Bosanquet  with  him)  was  not  heard. 

Cur.  adv.  vuU. 

Williams,  J. — In  this  case  the  judgment 
will  be  affirmed  for  the  reasons  assented  to 
by  all  the  Court  in  Burgee  y.Wickham{\)y 
as  to  the  meaning  of  the  term  seaworthi- 
ness. We  express  no  opinion  upon  the 
question  controverted  by  Blackburn,  J.  in 
that  case,  as  to  the  admissibility  of  parol 
evidence  to  qualify  a  warranty  in  a  written 
policy,  either  express  or  implied. 

The  other  Judges  concurred. 

JudgynerU  affirmed. 


^    ,  o  \  THB  QUESN  V.  JAMBS  PUBDEY. 

Conviction — Appeal  to  Quarter  Sessions 
—Costs— Party  to  Appeal— 12  d&  13  Via. 
c,  45.  ss.  5,  7. 

Upon  an  appeal  to  the  Quarter  Sessions 
against  the  conviction  of  the  appellant,  as  a 
rogue  and  vagabond  under  the  5  €ho.  4. 
c.  83,  the  Sessions  have  power  to  give  costs 
against  the  prosecutor;  and  the  Justices 
who  have  convicted  the  appellant,  and  who 
do  not  appear  to  support  du  conviction,  are 
not  the  parties  against  whom  an  order 
for  costs  can  he  made. 

By  the  12  di  13  VicL  c.  45.  s.  7,  no  objec- 
tion on  account  of  any  omission  or  mistake 
in  any  order  brought  up  upon  a  return  to 
a  writ  of  certiorari  shall  be  aUowed,  unless 
such  omission  or  mistake  shall  have  been 
specified  by  the  rule  for  issuing  such  cer- 
tiorari:— ^mble,  per  Mellor,  J.,  that  the 
appellant  could  not  upon  a  motion  to  (piash 
the  order,  obfect  that  it  was  bad  for  not  find- 
ing as  a  fact  that  the  person  against  whom 
the  order  was  made,  was  the  prosecutor, 
unless  the  omission  so  to  find  was  specified 
in  the  rule. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  4.] 
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[IN  THE  EXGHEQUEB  CHAMBER.] 
(B^rror  from  the  Court  of  Queen*8  Bench. ) 

1864. 
June  21. 


.} 


CLAPHAM  IT.  ATKINSON. 


Debtor  and  Creditor — Bankruptcy  Act^ 
1861  (24  €t  25  VicL  c.  134.  *.  192.)  — 
Compoisition  -  Deed,  Validity  of  —  Cessio 
BonoruTti. 

To  an  action  on  a  promissory  note,  the 
defendant  pleaded,  by  way  of  equitable 
defence,  that,  after  the  accruing  of  the  plain- 
tiff's claim,  he  was  indebted  to  the  plaintiff 
and  divers  other  persons,  arid  that  a  deed 
was  made  and  entered  into  by  and  between 
the  defendant  of  the  one  part,  and  the  several 
persons  being  creditors  of  tlu  defendant  who 
should  execute  the  same  of  the  other  part, 
relating  to  the  debts  and  liabilities  of  the 
defendant  and  his  release  therefrom.  The 
deed  tpos  set  out  in  the  plea,  and  after 
reciting  thai  the  defendant,  being  unable  to 
pay  his  debts  in  full,  had  applied  to  his  said 
several  creditors  to  receive  a  composition  of 
2s,  %d,  in  the  pound,  it  went  on  a*  follows: 
^^  which  we,  the  several  creditors  signing 
these  presents,  have  agreed  to  do,  and  being 
a  majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  the  said 
(defendant)  whose  debts  respectively  amount 
to  10/.  and  upwards,  have  agreed  to  accept 
such  composition  as  aforesaid,  and  in  con- 
sideration thereof,  and  on  payrnent  thereof, 
or  whenever  thereafter  called  upon  for  the 
purpose,  hereby  severally  undertake  aiui 
agree  to  execute  to  the  said  (defendant)  a 
good  and  sufficient  release  in  the  law  of  our 
severed  and  respective  claims  and  demands 
upon  himJ^  The  plea  then  averred  that  a 
nu^oriiy  representing  three-fourths  in  value 
of  the  creditors  of  the  defendant,  whose  debts 
respectively  amounted  to  10/.  and  upwards, 
did  in  writing  assent  to  and  approve  of  the 
execution  of  the  said  deed;  that  the  deed 
was  duly  registered^  and  that  the  plaintiff 
was  bound  thereby  as  if  he  had,  been  a  party 
thereto,  and  had  duly  executed  the  same : — 
Held,  that  the  plaintiff,  though  a  non-assent- 
ing creditor,  was  barred  by  the  deed  from 
maintaining  his  action;  that  the  deed  was  a 


*  Decided  in  the  Sitting*  after  Trinity  Term, 
eoimm  Erie,  C.J.,  Williams,  J.,  Willes,  J.,  Bram- 
well,  B.,  Cbannell,  B.  and  Pigott,  B. 

Niw  Srjubb,  34.— Q.B. 


valid  deed  within  section  192.  of  the  Bank- 
ruptcy Act,  1861,  CM  it  sufficiently  shewed 
that  it  was  intended  to  be  an  arrangement 
between  the  debtor  and  the  whole  body 
of  his  creditors,  as  all  had  the  option  of 
coming  in  and  signing  it;  that  it  was  not 
unequal,  although  there  was  no  compulsory 
clause  directing  the  debtot*  to  pay  the  compo- 
sition; and  that  it  was  not  necessary  to  the 
validity  of  a  composition-deed  that  there 
should  be  any  cessio  bonorum. 

Error  was  brought  by  the  plaintiff  to 
reverse  the  judgment  of  the  Court  of  Queen's 
Bench  in  favour  of  the  defendant  on  a 
demurrer  (1). 

The  declaration  was  upon  a  promissory 
note  made  by  the  defendant  for  the  sum  of 
100/.,  with  the  usual  common  counts. 

Plea,  by  way  of  equitable  defence^  except 
as  to  14/.  10«.,  parcel,  <&c.,  that  after  the 
accruing  of  the  plaintiff's  claim,  and  after 
the  11th  of  October  1861,  the  defendant 
was  indebted  to  the  plaintiff  and  divers 
other  persons;  and,  thereupon,  while  he  was 
so  indebted,  a  deed,  bearing  date  the  8th 
of  March  1862,  was  made  and  entered  into 
by  and  between  the  defendant  of  the  one 
part,  and  the  several  persons  being  credi- 
tors of  the  defendant  who  should  execute 
the  same  of  the  other  part,  relating  to  the 
debts  and  liabilities  of  the  defendant,  and 
his  release  therefrom,  which  said  deed, 
without  the  schedule,  was  in  the  words 
following,  that  is  to  say  :  "This  indenture, 
made  the  8th  day  of  March  1862,  between 
Joseph  Robert  Wilkin  Atkinson,  of  No.  6, 
Alma  Terrace,  Kensington,  in  the  county 
of  Middlesex,  gentleman,  of  the  one  part, 
and  the  undersigned  creditors  of  the  said 
J.  R.  W.  Atkinson,  of  the  other"  part. 
Whereas  the  said  J.  R.  W.  Atkinson  from 
divers  causes  is  unable  to  pay  us,  the  said 
several  creditors,  full  20s.  in  the  pound, 
and  whereas  the  said  J.  R  W.  Atkinson 
hath  applied  to  us  to  receive  and  take  a 
composition  of  2s.  6d.  in  the  pound  in  full 
satisfaction  and  discharge  of  our  several 
and  respective  claims  and  demands  on  him, 
payable  on  the  9th  of  March  1863,  which 
we,  the  several  creditors  signing  these 
presents,  have  agreed  to  do,  and  being  a 
majority  in   number    representing  three- 

(I)  33  Law  J.  Rep.  (n.s.)  Q.B.  81. 
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fourfchs  in  value  of  the  creditors  of  the  said 
J.  R  W.  Atkinson,  whose  debts  respec- 
tively amount  to  102.  and  upwards,  have 
agreed  to  accept  such  composition  as  afore- 
said ;  and  in  consideration  thereof,  and  on 
payment  thereof,  or  whenever  thereafter 
called  upon  for  the  purpose,  hereby  seve- 
rally undertake  and  agree  to  execute  to  the 
said  J.  R  W.  Atkinson  a  good  and  suffi- 
cient release  in  law  of  our  several  and 
respective  claims  and  demands  on  hiuL  In 
witness  hereof  the  parties  hereto  have 
respectively  subscribed  and  set  their  hands 
and  seals." 

The  plea  then  alleged  that  a  majority  in 
number,  representing  three-fourths  in  value 
of  the  creditors  of  the  defendant  whose  debts 
respectively  amounted  to  10^.  and  upwards 
did  in  writing  assent  to  and  approve  of  the 
said  deed,  that  the  deed  was  duly  registered, 
and  that  the  plaintiff  was  bound  thereby 
as  if  he  had  been  a  party  thereto  and  had 
duly  executed  the  same.  It  then  averred 
the  tender  to  the  plaintiff  of  the  2«.  6<f.  in 
the  pound  on  his  debt,  and  the  plaintiff's 
refusal  to  accept  it. 

Demurrer  and  joinder  in  demurrer. 

Kemplay,  for  the  defendant-,  the  plaintiff 
in  error. — The  deed  is  confined  to  the 
debtor  and  the  particular  creditors  who 
signed  it,  and  is  not  a  deed  for  the  benefit 
of  all  the  creditors;  therefore  the  plaintiff, 
a  non-assenting  creditor,  is  not  bound  by 
it  It  does  not  on  the  face  of  it  shew  that 
it  is  a  deed  for  the  equal  benefit  of  all  the 
creditors.  It  ought  to  shew  (what  this  deed 
does  not)  that  it  is  a  deed  in  respect  of  all 
the  debts  and  all  the  liabilities  of  the 
debtor — Ildet'ttm  v.  Castrique  (2),  IlderUm 
V.  Jetpell  (3),  Dingwall  v.  Edwards  (4). 
Hodgson  v.  Wightman  (5),  which  is  similar 
to  this  case,  and  by  which  the  Court 
below  felt  themselves  bound,  is  not  law. 
The  introduction  of  the  words  to  the  effect 
that  the  creditors  who  execute  are  a  majo- 
rity in  number  and  three-fourths  in  value 
of  all  the  creditors,  cannot  affect  the 
construction  of  this  deed  in  respect 
to  the  question,  whether  it  purports  to 
affect   all   the   creditors.    The   statement 

(2)  82  Law  J.  Rep.  (n.s.)  C.P.  206. 

(3)  82  Law  J.  Rep.  (n.s.)  C.P.  256;  i.  c.  in  error, 
88  Law  J.  Rep.  (n.s  )  C.P.  148. 

(4)  83  Law  J.  Rep.  (n.s.)  Q.B.  161. 

(5)  82  Law  J.  Rep.  (n.b.)  Exch.  147. 


may  not  even  be  true.  It  is  not  requisite 
that  that  number  should  execute  the  deed. 
If  they  assent  to  it  in  writing  it  is  suffi- 
cient Secondly,  the  deed  is  unreasonable 
and  unequal  It  does  not  provide  for  the 
payment  of  the  composition  to  the  creditors, 
but  leaves  it  in  the  debtor^s  power  to  pay 
some  and  not  to  pay  others.  He  might, 
therefore,  tender  the  2«.  ^d.  in  the  pound 
to  some,  and  purposely  fail  to  do  so  to  those 
whom  he  wished  to  prefer,  and  who  for 
failiire  of  such  tender  could  recover  their 
whole  debts.  Thirdly,  the  deed  is  void, 
because  it  contains  no  otmo  bofiorum.  In 
Walter  v.  Adcoek  (6),  there  are  strong 
opinions  expressed  in  £ftVour  of  the  neces- 
sity of  a  cessio  bonorum.  The  observations 
to  the  contrary  in  Ex  parte  Morgan  (7), 
Ex  parte  Eawlings  (8),  and  Ex  parte  Cock- 
bum  (9),  are  mere  dicta.  There  has  been 
no  decision  on  the  point  under  the  Bank- 
ruptcy Act  of  1861,  except  the  case  now 
imder  review.  But  in  Tetley  v.  Taylor  (10) 
there  is  an  express  decision  of  the  Court 
of  Exchequer  Chamber  that  a  cessio  bono- 
rum  was  necessary  under  the  old  law. 
There  is  no  such  difference  between  the  act 
of  1861  and  the  previous  statutes  as  to 
make  that  decision  inapplicable. 

Macnamara,  for  the  defendant  —  The 
judgment  below  is  correct  The  Court  will 
construe  the  deed  so  as  to  support  it  if 
possible.  The  deed  is  meant  to  apply  to  all 
the  creditors.  Pursuant  to  its  language 
every  creditor  may  come  in  and  sign  it  if 
he  please.  The  statute  makes  the  deed  to 
affect  all  the  creditors  when  signed  and 
duly  assented  to  by  the  requisite  number. 
If  the  deed  is  applicable  to  all  the  creditors 
and  is  signed  by  some  and  is  intended  for 
the  benefit  of  all,  it  is  sufficient  It  is  ad- 
mitted by  the  demurrer  that  the  deed  relates 
to  all  the  debts  and  liabilities  of  the  debtor, 
for  the  plea  expressly  avers  that  fact  Non- 
assenting  creditors  are  here  put  on  an  equal 
footing  with  those  who  assent.  Hodgson  y. 
Wightman  (5)  is  expressly  in  point  on  a 

(6)  7  Hurl.  AN. 541;  a.c81  Law  J.  Rep.  (h.b.) 
Eich.  880. 

(7)  82  Law  J.  Rep.  (H.s.)  Bankr.  16. 

(8)  Ibid.  27. 

(9)  88  Law  J.  Rep.  (k.s.)  Chanc.  17. 

(10)  1  El.  &  B.  521  ;  8.  c.  21  Law  J.  Rep.  (n.s.) 
Q.B.  846. 
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deed  framed  like  the  present  deed.  The 
Otneral  Furnishing  Company  y.  Venn  (1 1), 
Macnaught  y.  RusteU  (12)  and  Feltham  v. 
Cudworih  (13)  are  to  the  same  etfect  Se- 
condly, the  provision  as  to  the  payment 
of  the  composition  money  is  sufficient. 
It  is  a  reasonable  provision,  and  equally 
applicable  to  aH  It  cannot  be  supposed 
that  a  debtor  would  wilfiiUy  neglect  to  pay 
2f.  6<f.  in  the  pound,  and  leave  himself  liable 
to  the  whole  debt.  Thirdly,  a  cesno  bonarum 
IB  not  necessary.  Tetley  v.  Taylor  (10)  has 
no  longer  any  application.  The  provisions 
of  the  new  and  the  old  statutes  are  very 
different  on  this  point  The  Bankruptcy 
Act  of  1849  contained  a  stipulation  that 
the  joint  and  separate  assets  of  the  debtor 
should  be  distributed  as  in  bankruptcy.  No 
such  provision  is  contained  in  the  act  of 
1861.  Though  the  deed  contains  no  release 
in  terms,  yet  if  a  creditor  were  to  attempt 
to  act  contrary  to  it,  the  Court  of  Chancery 
would  grant  a  perpetual  injunction  to  pro- 
hibit him. 
Kemplay  replied. 

Williams,  J. — The  question  is,  whether 
the  deed  set  out  in  the  plea  is  a  bar  to  the 
plaintiff 's  claim.  The  parties  thereto  are, 
the  debtor  of  the  one  part,  and  the  undei^ 
signed  creditors  of  the  other  part  It 
recites  a  proposal  by  the  debtor  to  pay  a 
composition  of  2«.  6^.  in  the  pound  on  the 
9th  of  March  1863,  and  states  that  the 
creditors  signing  the  deed,  being  the  requi- 
site majority,  have  agreed  to  receive  that 
sum  in  discharge  of  their  debts.  The  plain- 
tiff did  not  sign  the  deed,  but  he  is  bound 
thereby  if  the  deed  fulfils  the  conditions 
imposed  by  section  192.  of  the  Bankruptcy 
Act,  1861,  and  the  following  sections.  We 
are  of  opinion  that  it  does.  It  is  within  the 
words  of  section  192,  being  a  composition- 
deed  between  the  debtor  and  his  creditors  ; 
and  it  is  not  shewn  that  any  of  the  required 
conditions  mentioned  in  section  192.  of 
the  statute  have  not  been  observed.  The 
parties  intended  that  the  deed  should  be 
within  that  section,  as  it  states  the  signing 
creditors  to  be  the  requisite  majority  in 

(11)  82  Law  J.  B«p.  (K.8.)  Bzcb.  220. 

(12)  1  Hm-L  k.  N.  611;  i-c.  26  Law  J.  Rep.  (v.b.) 
EKch.  192. 

(18)  Ld.  Baym.  760. 


number  and  value.  One  objection  was, 
that  the  deed  was  made  with  Uie  creditors 
who  signed,  and  not  with  all ;  but  all  the 
creditors  have  the  option  of  coining  in  and 
signing.  Therefore  the  objection  on  this 
ground  fails. 

It  was  further  objected  that  the  deed 
was  unequal,  as  it  left  to  the  debtor 
the  option  of  paying  the  composition  to 
some  of  his  creditors  and  of  leaving  the 
others  at  liberty  to  recover  their  debts 
in  full.  But  we  cannot  assume  that  the 
debtor  would  choose  to  pay  20a  in  the 
pound,  when  he  could  bar  the  claim  by 
paying  2s,  6d,  in  the  pound.  We  see  no 
reason  for  assuming  that  any  such  course 
would  be  adopted.  If  the  deed  was  tainted 
with  fraud  it  would  be  void,  and  the  object 
of  the  debtor  would  be  defeated.  In  Walter 
V.  Adcoek  (6)  a  deed  in  the  same  form 
was  held  to  be  a  deed  within  section  192. 
In  Ilderton  v.  Castrique  (2)  the  deed  was 
decided  to  be  no  defence,  but  the  grounds  of 
objection  on  which  the  Court  relied  were 
different  from  those  which  were  pressed  upon 
us  here ;  and  in  that  case  the  judgment  of 
Blackburn,  J.  supports  the  validity  of  a 
deed  in  this  form.  Although  no  remedy  is 
given  for  recovering  the  composition  of 
2s,  6d,  in  the  pound,  yet  the  liability  to 
pay  20s,  in  the  pound  in  case  it  is  with- 
held, is  a  sufficient  security. 

It  was  further  objected  that  the  deed  con- 
tained no  eessio  hononim.  But  in  Ex  parte 
Rowlings  (8)  Turner,  L.  J.  gives  an  elaborate 
judgment  in  his  Court,  that  no  objection 
can  be  sustained  on  that  ground.  So  is 
the  declared  opinion  of  the  present  Lord 
Chancellor  (Lord  Westbury)  in  Ex  parte 
Morgan  (7).  The  reasons  assigned  in 
those  cases  in  Chancery  we  adopt  here,  as 
the  ground  of  our  judgment,  that  the 
deed  may  be  valid  under  the  act  of  1861 
without  a  eessio  honorum. 

On  these  grounds  we  affirm  the  judgment 
of  the  Court  below. 

I  ought  to  add,  that  my  Brother  Willes 
concurs  in  the  judgment  with  great  re- 
luctance, as  he  thinks  the  deed  illusoiy. 

The  other  Judoss  concurred. 

Judgment  affirmed^ 
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HEALEY  V.  THE   THAMES    VAL- 
LEY RAILWAY  COMPANY. 


Railtoaif  Company — Lands  Clauses  Con- 
soltdation  Act  (8  Vict.  c.  18),  s.  68. — Com- 
pensation— Notice  of  Claim — ^^  Nature  of 
Interest'^ 

The  68th  section  of  the  Lands  Clauses 
Consolidation  Act  enactSy  that  it  shall  be 
lawful  for  any  person  entitled  to  any  cam- 
pen^satioti  in  respect  of  any  lands  or  of  any 
interest  therein,  which  shall  have  been  taken 
for  or  injuriously  affected  by  the  execution 
of  the  works,  and  for  which  no  satisfaction 
shall  have  been  made,  to  give  notice  in 
writing  to  the  promoters  of  his  desire  to 
have  the  question  of  compensation  decided 
by  arbitration,  "  stating  in  sfich  notice  the 
nature  of  his  interest  in  the  lands  in  respect 
of  which  he  claims  compensation,  and  the 
amount  he  claims";  and  if  he  desires  a  jury, 
then  it  shall  be  lawful  for  him  to  give  notice 
thereof  in  writing,  ^* stating  such  particulars 
as  aforesaid:" — Held,  that  where  lands  have 
been  taken,  in  order  to  bring  himself  Ufithin 
this  clause  a  claimant  must  give,  in  his  notice 
for  a  jury,  such  reasonable  information  as 
to  his  interest  as  will  enable  the  promoters 
to  judge  whether  they  will  pay  the  whole 
claim,  or  what  amount  they  ought  to  offer; 
and  where  the  claimant  is  occupier  under  a 
lease  for  years,  it  is  not  sufficient  to  state 
in  the  notice  that  he  ^^ holds  under  a  lease" 

Cameron  v,  the  Charing  Cross  Railway 
Company  (1)  commented  upon. 

Declaration — ^That  tlie  plaintiff  having 
an  interest  in  certain  pieces  of  land  taken 
by  the  defendants  under  the  powers  of  their 
act  of  parliament  for  making  a  railway, 
and  in  certain  other  pieces  injuriously 
affected  by  the  execution  of  the  works, 
and  the  plaintiff  desiring  to  have  the  ques- 
tion of  compensation  settled  by  a  jury, 
gave  notice  to  the  defendants,  stating  in 
such  notice  the  nature  of  his  interest  in  the 
said  lands  in  respect  of  which  he  claimed 
compensation,  the  amount  claimed  being 
1,031/.  149.  6</.;  that  the  defendants  did 
not  within  twenty-one  days  after  the  re- 
ceipt of  the  notice  issue  their  warrant  to 


<1)  16  Com.  B.  Rep.  N.S.  430;  8.c.  83  Law  J. 
Rep.  (U.S.)  C.P.  318. 


the  sheriff  to  summon  a  jury;  and  that  the 
plaintiff  by  reason  of  such  default  became 
entitled  to  the  sum  claimed. 

Plea,  inter  alia,  that  the  plaintiff  did 
not  state  in  his  notice  the  nature  of  his 
interest  in  the  lands  in  respect  of  which  he 
claimed  compensation,  in  accordance  with 
the  provisions  of  ^'  The  Lands  Clauses  Con- 
soUdation  Act,  1845." 

At  the  trial,  before  Crompton,  J.,  at  the 
Sittings  in  Middlesex  in  Easter  Term,  it 
appeared  that  the  plaintiff  was  the  lessee 
and  occupier  of  a  house  and  land  at 
Hampton,  under  a  lease  for  the  term  of 
eleven  years,  from  Midsummer-day,  1863. 
The  defendants  were  empowered,  under  the 
25  k  26  Vict.  c.  clii.,  to  take  certain  por- 
tions of  the  plaintiff's  land  for  the  form- 
ation of  their  railway,  and  on  the  2 1st  of 
May  1863  gave  him  notice  to  treat.  Nego- 
tiations were  entered  into  between  the  par- 
ties, but  no  agreement  was  come  to. 

The  defendants  had  entered  on  the  land, 
as  the  jury  found,  on  the  23rd  of  May 
1863 ;  and  on  the  7th  of  December  1863 
the  plaintiff  served  the  defendants  with 
a  notice  that  he  desired  a  jury.  This 
notice,  after  describing  the  plaintiff's  claim 
as  a  claim  in  respect  of  lands  in  the 
parish  of  Hampton,  the  particulars  of 
which  were  contained  in  the  notice  served 
on  him  on  the  2l8t  of  May  1863,  under  the 
defendants'  act,  proceeded  to  state  :  "  The 
said  lands  and  hereditaments  are  held  by 
me  on  Uase,  and  are  used  partly  as  and  for 
private  grounds,  and  partly  for  farming 
and  agricultural  purposes.  I,  the  said  T. 
Healey,  do  claim,  as  and  for  the  value  of 
my  estate  and  interest  in  the  said  lands 
and  hereditaments,  and  as  compensation  for 
the  damage  that  has  been  and  will  be  sus- 
tained by  me  by  reason  of  the  said  lands 
and  hereditaments  being  compulsorily 
taken  by  the  said  railway  company,  and  by 
reason  of  the  injuriously  affecting  the  lands 
and  hereditaments  adjoining  the  lands 
required  to  be  taken,  and  now  in  my  pos- 
session and  occupation,  by  the  exercise  of 
the  powers  of  the  said  act,  the  sum  of 
1,031/.  14*.  6(/." 

The  defendants  did  not  take  any  steps 
on  this  notice,  and  the  plaintiff  accordingly 
commenced  the  present  action  on  the  9th 
of  January  1864,  and  claimed  to  be  entitled 
to  recover  the  whole  amount  claimed. 


^ 
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It  was  objected,  by  the  defendants'  coun- 
sel (inter  alia  J,  that  the  above  notice  was 
insufficient,  within  the  68th  section  of  the 
8  Vict.  c.  18  ;  and  a  verdict  was  returned 
for  the  plaintiff  for  the  amount  claimed; 
leave  being  reserved  to  move  to  enter  the 
verdict  for  the  defendants,  if  the  Court 
should  be  of  opinion  that  the  notice  was 
insufficient. 

A  rule  inH  was  afterwards  obtained 
accordingly,  on  the  ground  that  the  notice 
was  not  sufficient,  within  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  Vict  c.  18),  and  that  it  did  not 
contain  a  sufficient  statement  of  the  nature 
of  the  plaintiff's  interest  within  that  sec- 
tion (2). 

/.  £>,  Coleridge  and  Patchett  (Nov.  2 
and  3)  shewed  cause. — ^The  notice  describes 
the  interest  of  the  plaintiff  sufficiently. 
By  the  68th  section,  when  a  person  claim- 
ing compensation  for  lands  taken  wishes 
the  matter  to  be  settled  by  a  jury,  he  is  to 
give  notice,  stating  *^suck  particulars  as 
aforesaid  ";  those  words  are  to  be  construed 
by  looking  to  the  earlier  part  of  the  sec- 
tion, which  requires  the  party  entitled  to 
compensation  to  state  in  his  notice  of 
arbitration  the  "natiure  of  his  interest  in 
the  lands  in  respect  of  which  he  claims 
compensation,  and  the  amount  of  compen- 
sation claimed";  and  it  cannot  be  denied 
that  the  notice  does  specify  the  nature  of 
the  interest  which  the  plaintiff  has  in  the 
lands  taken  by  the  company;  that  is  to 
say,  that  he  was  the  lessee  of  such  lands, 
and  that  he  used  them  for  private  grounds. 


and  for  farming  and  agricultural  pur- 
poses. 

[Mellor,  J. — But  is  not  the  claimant 
bound  to  give  the  promoters  some  means 
of  forming  an  estimate  of  the  value  of  the 
plaintiff's  interest ;  so  that  before  he  can 
put  this  penal  clause  into  operation,  they 
may  be  able  to  make  an  adequate  offer  for  it?] 

By  giving  them  notice  that  he  holds 
under  a  lease,  he  enables  them  to  require 
the  production  of  the  lease,  under  section 
122 ;  and  if  he  refuses  to  produce  it,  he 
suffers  from  the  consequence  imposed  upon 
such  refusal;  namely,  that  he  cannot  claim 
any  further  compensation  than  he  would  be 
entitled  to  if  he  wf  re  a  tenant  from  year  to 
year  simply. 

[Crompton,  J. — There  is  a  difficulty 
there,  for  the  claimant  need  not  produce 
the  lease  till  after  the  expiration  of  twenty- 
one  days  after  notice ;  while  the  promoters 
are  bound,  by  section  68,  to  issue  their 
warrant  within  twenty-one  days  after  the 
receipt  of  the  notice  of  the  claimant.] 

There  is  the  same  difficulty  under  section 
38,  by  which  they  must  give  ten  days' 
notice  before  issuing  their  warrant. 

[Mellor,  J. — I  doubt  whether  sections 
122.  and  38.  refer  to  this  case  at  all.] 

If  the  claimant  refuses  to  produce  the 
lease,  the  promoters  may  countermand  their 
warrant. 

[Crompton,  J. — A  very  heavy  penalty 
is  imposed  on  the  company  after  a  proper 
notice  has  been  made.  The  nature  of  the 
interest  should  be  stated  in  the  notice ;  do 
you   do   so,  when  there  is  no  statement 


<2)  The  8  ITict.  o.  18.  8.  68.  is  as  follows : 
'*  If  any  party  sbivU  be  entitled  to  any  compensa- 
iion  in  respect  of  any  lands,  or  of  any  interest 
therein,  which  shall  have  been  taken  for  or  inju- 
riuaaly  affected  by  the  execution  of  the  works,  and 
for  which  the  promoters  of  the  undertaking  shall 
not  have  made  satisiactiun  nnder  the  proTisaonB 
of  this  or  the  special  act,  or  any  act  incorporated 
therewith,  and  if  the  compensation  claimed  in 
SDch  case  shall  exceed  the  sum  of  50/.,  such  party 
may  have  the  same  settled  either  by  arbitration  or 
hy  the  verdict  of  a  jury,  as  he  shall  think  fit;  and 
if  SQch  party  deaire  to  have  die  same  settled  by 
arintration,  it  shall  be  lawful  for  him  to  give  notice 
in  writing  to  the  promoters  of  the  undertaking  of 
such  his  desire,  stating  in  such  notice  the  nature 
of  the  interest  in  such  lands  in  respect  of  which  he 
daima  compensation,  and  the  amount  of  the  com- 
pensation so  claimed  therein,  and  unless  the  pro- 
moters of  the  undertaking  be  willing  to  pay  the 
amount  of    compensation  so  claimed,  and  shall 


enter  into  a  written  agreement  for  that  purpose 
within  twenty-one  days  after  the  receipt  of  any 
such  notice  ftvm  any  party  so  entitled,  the  same 
shall  be  settled  by  arbitration  in  the  manner  herein 
provided  ;  or  if  the  party  so  entitled  as  aforesaid 
desire  to  have  such  question  of  compensation  set- 
tled by  a  jury,  it  shall  be  lawful  for  him  to  give 
notice  in  writing  of  such  his  deaire  to  the  pro- 
moters of  the  undertaking,  stating  such  particulars 
as  aforesaid;  and  unless  the  promoters  of  the 
undertaking  be  willing  to  pay  the  amount  of  com- 
pensation so  claimed,  and  enter  into  a  written 
agreement  for  that  purpose,  they  shall,  within 
twenty-one  daysafter  the  receipt  of  such  notice,  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  for 
settling  the  same  in  the  manner  herein  provided; 
and  in  default  thereof  they  shall  be  liable  to  pay 
to  the  party  so  entitled  as  aforesaid  the  amount  of 
compensation  so  claimed,  and  the  same  may  be 
recovered  by  him,  with  costs,  by  action  in  any  of 
the  superior  Courts." 
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whetherthe  lease  is  for  fifty  years,  or  for 
life,  or  what  it  is  fori] 

The  terms  of  the  notice,  under  section 
68,  need  not  be  so  precise  as  the  terms  of 
the  notice  referred  to  in  section  18,  which 
is  to  contain  "  the  particulars  of  their  estate 
and  interest  in  such  lands." 

[MsLLOB,  J. — Then,  where  things  are 
proceeding  regularly  under  sections  18.  and 
21,  more  particularity  is  required  than 
when  hostiiely,  and  with  a  possibility  of  a 
penalty  being  incurred  on  the  part  of  the 
company.] 

The  question  has  already  been  decided 
by  the  Court  of  Common  Pleas  in  Cavfieron 
y.  the  Cfharing  Crass  Railway  Company  (1), 
where  it  was  held,  that  a  notice  which 
simply  stated  that  the  claimant  was  '*  the 
occupier  of  a  dwelling-house,  bakehouse 
and  shop,  situate,''  <fec.,  was  sufficient. 

[Mellob,  J. — It  may  be  that  that  deci- 
sion was  quite  correct,  for  the  claim  was  in 
respect  of  the  injury  to  the  trade  of  the 
claimant — an  injuiy  abready  done  and  com- 
pleted— and  therefore  the  time  during  which 
he  was  to  be  the  occupier  would  make  no 
difference.] 

The  decision  was  given  upon  the  words 
of  the  very  same  section ;  and  the  amount  of 
injury  would  depend  upon  the  time  during 
which  the  claimant  was  to  be  the  occupier. 

[Mellob,  J. — ^The  promoters  are  to  pay 
all  the  costs  if  the  jury  give  a  larger  sum 
than  that  which  has  been  offered  by  them 
(s.  51),  so  that  it  is  very  material  that  the 
notice  should  give  them  the  means  of  under- 
standing what  the  interest  of  the  claimant 
is.  CocKBURN,  C.J. — ^And  the  nature  of  the 
interest  with  reference  to  the  injuiy  is  most 
material.] 

This  may  easily  be  ascertained  by  further 
inquiry.  It  is  impossible  for  a  surveyor 
to  ascertain  the  value  of  a  person's  interest 
merely  from  a  statement  of  the  duration  of 
the  interest;  all  the  covenants,  &c.  of  the 
lease  woidd  have  to  be  taken  into  consider- 
ation. This  is  expressly  pointed  out  in  the 
case  of  Cameron  v.  the  Charing  Cross  Rati- 
way  Company  (1).  In  The  North  Stafford- 
shire Railway  Company  v.  Landor  (3) 
Parke,  B.  says,  that  an  award,  within  the 
18th  section,  must  state  the  particular 
interest  of  the  parties,  whether  an  estate 

(3)  2  Ezch.  Kep.  at  p.  242;  8.  c.  17  Law  J.  Bep. 
(N.B.)  Ezch.  at  p.  353. 


in  fee  or  life,  or  what  other  interest;  but 
the  learned  Judge  says  nothing  about 
the  duration  of  the  interest.  If  the  decision 
in  Cam>eron  v.  the  Charing  Cross  Railway 
Company  (1)  proceeds  on  the  knowledge 
the  parties  had  irrespectively  of  the  no- 
tice, then  in  the  present  case  there  can  be 
no  doubt  that  the  defendants  knew  what 
the  duration  of  the  plaintiff's  interest  was, 
for  in  the  course  of  the  negotiations  they 
had  a  copy  of  his  lease  (4). 

[CocKBUBN,  C.J. — ^We  cannot  take  that 
into  consideration.  The  question  is,  whether 
the  notice  must  give  reasonable  informa- 
tion; and  supposing  the  claimant  to  have 
done  nothing  but  send  this  notice  in, 
whether,  having  regard  to  the  subject  of 
this  claim,  viz.,  not  temporary  injury,  but 
permanent  taking  of  land,  Uie  statement 
that  he  holds  the  land  on  lease  is  sufficient.] 

Bovill,  in  support  of  the  rule. — ^The  dis- 
tinction has  alraady  been  pointed  out  from 
the  Bench  between  this  case  and  Cameron 
V.  the  Charing  Cross  Railway  Company  (I), 
and  if  the  judgments  and  dicta  of  every 
one  of  the  learned  Judges  in  that  case  are 
examined,  it  is  clear  that,  if  that  had  been 
the  case  of  taking  land,  the  decision  would 
have  been  against  the  sufficiency  of  the 
notice.  There  are  two  conclusive  reasons  why 
the  "particulars"  mentioned  in  the  clause 
of  the  68th  section  as  to  a  jury,  must  be 
taken  to  mean  the  particulars  as  mentioned 
in  section  18;  or  if  referring  to  the  "  nature 
of  the  interest,"  dec.  mentioned  in  the  first 
part  of  section  68,  then  that  ''nature  of 
interest"  must  include  the  quantity  as  well 
as  quality  of  the  estate.  In  the  first  place, 
this  notice  is  the  foundation  of  the  juris- 
diction of  the  compensation  jury,  and  the 
interest  shewn  in  the  notice  is  the  basis  of 
the  calculation  on  which  the  jury  must 
award  compensation,  and  it  is  only  on  an 
action  being  brought  for  the  amount 
awarded  that  the  company  can  contest  the 
claimant's  title.  Secondly,  reasonable  in- 
formation must  be  given  to  the  company 
in  order  that  they  may  be  able  to  form  an 
approximate  estimate,  at  least,  to  the  value 
of  the  claimant's  real  interest,  so  as  to  enable 
the  parties  to  come  to  an  agreement ;  or,  if 
not,  to  enable  the  company  to  protect  them- 
selves from  the  liability  tq  pay  costs,  which 

(4)  It  did  not  appear  that  this  &ct  was  dia- 
doaed  at  the  trial. 
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without  reasonable  infonnation  they  would 
be  unable  to  do,  except  by  at  once  tender- 
ing the  whole  amount  claimed. — (He  was 
then  stopped  by  the  Court.) 

CocKBUBK,  C.  J. — We  are  of  opinion  that 
this  rule  should  be  made  absolute.    I  own 
I  have  had  some  difficulty  in  arriving  at 
this  conclusion,  because  the  language  of  the 
legislature  in  the  68th  section,  upon  which 
this   question   turns,   does    to    my   mind 
primd  facie  imply  that  the  notice  should 
contain  a  statement  of  the  quality  of  the 
interest  of  the  claimant  in  the  land,  with- 
out comprehending  also  the  necessity  for 
stating  the  quantity  of  it.    The  '*  nature  of 
the  interest"  seems  to  me  rather  to  infer  that 
the  quality  of  the  interest  in  the  land,  be  it 
freehold  or  be  it  leasehold,  should  be  stated, 
and  so  forth,  than  as  embracing  a  statement 
of  the  number  of  years  for  which  the  claim- 
ant's lease  is  to  run,  in  case  the  interest 
should  be  of  a  leasehold  tenure.    But  al- 
though that  may  be  the  signification  which, 
primd  faeiey  I  should  attach  to  the  words 
used  in  the  68th  section,  yet  the  term  is 
general  and  vague,  and  may  have  been 
used   by  the  legislature  as  intending  to 
comprehend  a  statement  of  the  quantity  as 
well  as  the  quality.  And  interpreting  these 
words  by  the  light  which  is  to  be  obtained 
from  other  parts  of  the  statute  in  question, 
and  firom  the  general  considerations  which 
present  themselves  with  reference  to  this 
subject,  if  we  see  reason  to  believe  that 
by  patting  the  narrower  construction  we 
shall   be  defeating  the   intention  of  the 
legislature,  and  that  which  may  reasonably 
be  presumed  to  have  been  the  purpose  of 
the  legislature,  then  I  think  we  ought  to 
put  the  larger  construction  upon  the  lan- 
guage in  question,  so  as  to  give  effect  to 
what  we  believe  to  have  been  the  intention 
of  the  legislature.    Now  the  scheme  of  this 
legislation  with  reference  to  lands  to  be 
taii:en   by  railway  companies  against  the 
will,  or,  at  all  events,  without  the  consent 
of  the  proprietor,  appears  to  be  this.  Where 
power  is  given  to  a  company  to  take  lands 
without  the  consent  of  Uie  proprietor,  they 
are,  in  the  first  place,  to  give  him  the  notice 
required  by  the  statute  of  such  intention  to 
take,  and  they  are  likewise  to  give  notice  of 
their  readiness  and  willingness  to  treat  with 
the  party  interested  for  the  value  of  the  land, 


and  in  order  to  enable  them  to  do  so  they 
are,  by  the  18th  section,  to  demand  of  the 
party  particulars  of  his  interest.  It  is  plain 
that  is  to  enable  them  to  treat,  on  fair 
grounds,  with  the  proprietor  of  the  land. 
Jf  the  proprietor  intends  to  negotiate  with 
them,  and  so  to  avoid  the  necessity  of  liti- 
gatio;,  he  must  famish  those  particulars, 
and  I  think  no  one  can  doubt  the  meaning 
of  the  term  "particulars"  in  the  18th  sec- 
tion must  be  taken  to  be,  such  particulars 
as  would  enable  the  company  to  meet  the 
just  claim  of  the  party  by  ascertaining 
what  is  the  true  value  of  the  land,  offering 
him  compensation  accordingly.  Then,  if 
the  party  declines  to  treat,  or  if,  negotiations 
having  been  entered  into,  they  prove  abor- 
tive, and'  do  not  produce  any  satisfac- 
tory result,  the  company  are  not  to  be 
deprived  of  the  right  which  the  legislature 
has  given  to  them  of  acquiring  the  land 
necessary  for  the  purpose  for  which  the 
company  is  constituted,  but  they  are  to  take 
possession.  Then,  in  that  case  the  position 
of  the  parties  is  reversed,  and  the  proprietor 
of  the  land  must  make  the  claim  for  com- 
pensation. In  that  claim  the  68th  section 
requires  that  he  should  state  the  "  nature 
of  his  interest,"  and  the  question  we  have 
to  determine  is,  whether  he  is  bound  to  do 
less  in  the  way  of  the  statement  of  particu- 
lars, than  he  would  have  been  bound  to  do 
if  he  had  been  making  a  statement  of  the 
particulars  in  the  first  instance  I  have  men- 
tioned. Now,  there  can  be  no  reason  why 
he  should  give  less  complete  information 
where  he  is  claiming  adversely  compensa- 
tion of  the  company,  they  having  taken 
possession  of  his  land,  than  where  he  does 
so  with  a  view  to  a  negotiation  which  may 
end  in  their  being  satisfied  of  the  value  of 
his  land.  On  the  contrary,  it  strikes  me 
there  is  the  greater  reason,  as  soon  as  the 
hostile  attitude  is  assumed  between  the 
parties,  why  the  landowner  should  give 
complete  information,  inasmuch  as  if  the 
parties  cannot  agree,  and  the  matter  goes 
to  arbitration  or  before  a  jury,  the  company 
will  have  to  pay  the  penalty  of  costs,  if  they 
do  not  make  such  an  offer  as  the  jury  shall 
afterwards  deem  reasonable.  There  seems, 
therefore,  more  reason  why  full  particulars 
should  be  enforced  under  the  68th  section. 
Although  the  language  used  in  that  section, 
as  I  have  already  pointed  out,  might,  at 
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first  sight,  appear  capable  only  of  a  more 
limited  constnictioDy  yet  when  one  looks 
to  what  clearly  must  have  been  the  inten- 
tion of  the  legislature,  it  is  not  because 
that  form  of  expression  may  have  been  used 
that  we  are  to  adopt  that  limited  construcn 
tion,  if  by  any  reasonable  latitude  o^  con- 
struction and  without  putting  undue  force 
upon  the  words  used,  we  can  give  a  con- 
struction which  appears  to  do  reasonable 
justice.  Now,  it  is  quite  plain  that  the 
legislature  has  pointed  out  that  unless  the 
company  have  these  particulars,  or  have 
particulars  much  more  extensive  than  those 
which  have  Been  afforded  in  the  present 
instance,  they  cannot  be  in  a  right  position 
either  to  satisfy  the  claim  of  the  owner  of 
the  land  withput  having  recourse  to  litiga- 
tion; or  if  he  makes  a  claim  which  they 
consider  to  be  greater  than  he  is  entitled 
to  make,  they  cannot  put  themselves  on  a 
right  footing  by  making  such  an  offer  as 
will  bear  them  harmless  with  regard  to  the 
costs  in  the  event  of  the  jury  determining 
that  they  are  not  to  pay  a  larger  sum.  On 
all  these  grounds,  therefore,  I  think  the 
tnie  construction  of  this  language  used  in 
the  68th  section,  that  is,  the  !' nature  of 
the  interest,"  is,  that  it  is  synonymous 
with  and  equivalent  to  the  term  "  particu- 
lars of  estate  and  interest,"  which  is  used 
in  the  1 8th  section.  Now,  in  this  case,  all 
that  the  claimant  has  stated  is,  that  his 
interest  is  a  leasehold  interest  That  really 
affords  no  information  whereby  the  com- 
pany may  be  guided  as  to  paying  him  at 
once  the  full  amoimt  of  compensation  he 
has  claimed,  or  making  him  an  offer  which 
would  put  him  in  a  right  position  as  to 
the  costs.  I  think,  therefore,  the  claimant 
in  this  instance  has  not  done  sufficient,  and 
that  the  company  are  entitled  to  say  that 
this  notice  is  not  one  under  which  they  are 
bound  to  pay  the  fuU  amount  of  compensa- 
tion claimed.         * 

As  to  the  case  which  has  been  so 
much  pressed  upon  our  attention  (Came- 
ro7i  V.  the  Charing  Cross  Railioay  Com- 
pany) (1),  I  do  not  at  all  quarrel  with 
the  judgment  of  the  Court  of  Common 
Pleas.  Perhaps  there  may  be  language 
occurring  in  the  judgments  which  would 
not  have  been  used  by  the  learned  Judges 
if  they  had  had  the  present  case  before 
them.   But  fuUy  conciurring  in  the  decision 


of  that  case,  upon  the  ground  that  all  that 
was  necessary  there  was,  that  the  interest 
should  be  stated  as  being  the  interest  of 
an  occupiery  the  obstruction  having  been 
temporary  and  not  permanent,  and  there- 
fore it  being  clearly  unnecessary,  in  order 
to  guide  the  company,  that  the  claimant 
should  state  whether  he  was  the  occupier 
for  the  time  or  for  any  longer  term,  fully 
concurring  in  the  propriety  of  the  decision, 
I  cannot  go  the  length  of  saying,  as  it  is 
contended  for  the  plaintiff,  that  the  lan- 
guage of  the  learned  Judges  applies  to  the 
case  now  before  us.  I  thmk  that  the  true 
construction  to  be  put  on  the  language  of 
the  68th  section  is,  that  it  requires  the 
same  statement  of  particulars  as  would 
have  been  required  under  the  18th  section, 
and  that  it  being  agreed  on  all  hands  that 
under  the  18th  section  the  present  state- 
ment would  not  be  sufficient,  the  company 
are  right  in  their  contention. 

Cbompton,  J. — I  have  come  to  the  same 
conclusion.  What  we  are  now  to  decide 
upon  is,  whether  a  valid  notice  was  given 
by  the  plaintiff  to  the  company.  The  68th 
section  puts  the  company  in  a  very  bad 
position ;  it  subjects  them  to  pay  the  whole 
of  the  money  daimed  if  they  do  not  per- 
form an  act  which  they  are  ordered  by  the 
legislature  to  perform  on  receiving  a  valid 
notice.  Therefore  it  comes,  in  my  mind,  to 
this  question:  Is  this  a  sufficient,  valid 
notice?  Now,  I  think  it  is  not  valid!,  what- 
ever view  we  may  take  of  the  particular 
words  used  in  the  68th  section.  Looking  to 
the  words  of  that  part  of  the  section  in  ques- 
tion, "  stating  such  particulars  as  aforesaid," 
coupling  them  with  the  '^  nature  of  the  claim 
and  the  extent  of  the  compensation"  in 
the  section  before,  and  then  looking  back  to 
where  the  word  ^' particulars"  in  a  similar 
matter  have  occurred  before,  I  am  very  much 
inclined  to  think  it  would  not  be  a  strained 
construction  to  say  the  legislature  meant 
the  -same  thing  by  all  these  expressions. 
Moaem  legislation  looks  more  to  elegant 
wording,  so  to  speak,  endeavouring  not  to 
use  the  same  language  again  and  again  ; 
and  we  have  to  complain  frequently  of 
variations  of  language,  for  no  earthly 
purpose  that  I  can  discover,  except 
that  it  looks  rather  better  in  print. 
However  that  may  be,  it  appears  to  me 
that  this  is  not  a  sufficient  notice.     The 
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act  of  pariiament  directs  notice  to  be  given, 
and  on  the  claimant  giving  that  notice  in  a 
valid  way,  if  the  comfiany  do  not  obey  it, 
they  are  put  in  the  situation  of  having  to 
pay  all  the  money.  Therefore,  I  think,  we 
should  see  very  clearly  that  a  valid  notice 
is  given  under  such  provisions.  Notice  is 
to  be  given  by  the  person  entitled.  Why  is 
that  to  be  given  1  It  must  be  for  some  ob- 
ject The  object  is,  that  the  company  may 
act  upon  it,  and  the  company  are  to  act 
upon  it,  by  seeing  whether  they  can  come 
to  an  agreement  to  pay  or  not  What  does 
this  notice  say?  All  that  it  says  is,  that  the 
interest  is  ^'  leasehold."  It  does  not  say,  as 
it  happened  to  be  in  this  case,  a  leasehold 
with  i^ut  a  year  remaining,  or  whether  it 
is  a  tenancy  fix>m  year  to  year,  or  a  freehold 
lease  for  l^e,  or  whether  it  is  a  very  long 
valuable  leasa  It  really  does  not  give  any 
ioformation  upon  which  the  company  could 
act  I  agree  with  what  seems  to  have 
fidlen  from  the  Court  of  Common  Fleas 
in  Cameron  v.  Charing  Crow  Railway 
Company  (1),  that  it  is  not  meant  that  the 
notice  i&  to  supersede  fair  inquiry.  The 
most  minute  particulars  a  notice  could 
pve,  would  stiU  leave  it  necessary  for  the 
company  to  inquire,  if  they  did  not  know 
befordiand,  as  to  the  value  of  the  land  in 
the  neighbourhood,  and  other  matters ;  but 
in  my  opinion,  the  claimant  is  to  give  them 
sufficiently  reasonable  notice,  so  that  they 
should  be  put  upon  inquiries  to  enable 
them  to  act  This  really,  to  my  mind, 
gives  no  such  notice.  I  treat  this  as  a 
question  of  the  sufficiency  of  the  notice, 
with  reference  to  the  subject-matter  before 
us,  and  I  think  that  this  view  is  rather 
strengthened  by  the  case  in  the  Court  of 
Common  Fleas ;  because,  all  the  Judges  in 
that  case  put  the  question  as  arising  on 
the  nature  of  the  claim,  and  that  they  are 
to  judge  of  the  sufficiency  quoad  the  cir- 
cumstances under  which  the  claim  la  made, 
and  the  dicumstances  of  the  case.  That  is 
the  principle  upon  which  we  now  go — 
whether  this  is  sufficient  with  reference  to 
a  claim  for  taking  land.  It  is  observable 
that  my  Brother  Keating  expressly  puts 
thia  veiy  distinction.  He  says,  ''The 
distinction  was  e3[pressly  pointed  out  by 
Mr.  Maclachlan,  in  his  able  argument, 
between  the  notice  required  where  the 
Company  give  notice  of  their  intention  to 
Nbv  Siaiis,  S4.— Q.B. 


take  land,  and  the  notice  in  a  case  like  this, 
where  the  claim  is  in  respect  of  an  injury 
which  could  only  affect  the  occupying 
tenant."  I  give  my  judgment  in  this  case, 
upon  the  notion  that  claimants  are  to 
give  a  notice  which  will  be  of  some  assist- 
ance to  the  company.  Whether  they  do  give 
a  sufficient  notice,  I  think,  is  a  question 
of  law  for  us,  just  like  the  question, 
whether  the  notice  of  dishonour  of  a  bill 
of  exchange  is  sufficient.  I  think  we  are 
to  determine  whether  this  is  a  sufficient 
notice.  To  my  mind  this  is  not  sufficient 
under  the  circumstances,  and  therefore  the 
rule  must  be  made  absolute. 

Mellob,  J. — I  am  entirely  of  the  same 
opinion.  I  will  not  repeat  the  observations 
of  my  Lord  Chief  Justice,  with  reference  to 
the  machinery  of  the  act  in  general ;  but 
I  entirely  agree  in  the  view  he  has  taken 
of  the  general  provisions,  and  the  effect  of 
them ;  but  looking  at  this  particular 
section,  I  certainly  tMnk  the  words  "nature 
of  the  interest  in  such  lands''  may  be  read 
to  include,  not  only  quality,  but  quantity, 
when  we  find  them  used  in  immediate  con- 
nexion with  the  words  which  follow  :  *Hhe 
nature  of  the  interest  in  such  lands,  in 
respect  of  which  he.  claims  compensation, 
and  the  amount  of  compensation  so  claimed 
therein."  Then  observe  what  follows:  "And 
unless  the  promoters  of  the  undertaking 
be  willing  to  pay  the  whole  amount  of 
the  compensation  so  claimed,  and  enter 
into  a  written  agreement  for  that  purpose, 
they  shall  issue  their  warrant  within  a  cer- 
tain period  to  summon  a  jury,  or  in  default 
they  shall  be  liable  to  pay  the  whole 
amount  claimed."  One  cannot  read  these 
words  without  seeing  that  the  legislature 
intend  the  company,  in  the  particular  posi- 
tion of  the  parties  contemplated,  to  have 
the  information  requisite  to  enable  them 
to  form  some  judgment  as  to  the  nature  of 
the  interest  they  were  required  to  pay  or 
tender  compensation  for;  and  I  think  it  is, 
as  my  Brother  Crompton  has  said,  a  ques- 
tion, under  all  circumstances  of  this  parti- 
cular case,  whether  the  notice  is  sufficient 
or  not.  Entirely  agreeing,  as  I  do,  in  the 
decision  of  the  Court  of  Common  Fleas  in 
the  case  referred  to — Cameron  v.  the  Charing 
Cross  Bailway  Company  (1) — I  think  it 
will  be  found,  on  looking  at  the  expres- 
sions of  the  Lord  Chief  Justice,  of  my 
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Brother  Willes  particularly,  and  also  of  my 
Brother  Keating,  that  they  were  only  look- 
ing at  the  particular  circumstances  of  the 
case,  and  the  nature  of  the  interest  which 
was  there  alleged  to  have  been  injuriously 
affected.  The  nature  of  the  injury  and  of 
the  interest  alleged  to  have  been  injuriously 
affected,  as  already  pointed  out,  was  an 
injury  to  the  occupation,  which  injury  was 
really  determined  before  the  occupation 
had  ceased.  Therefore,  every  possible 
information  which  could  be  required  by 
the  company  in  that  case,  to  enable  them 
to  determine  what  they  should  pay,  was 
afforded  by  the  notice.  I  agree  in  this,  that 
it  is  not  intended  the  notice  should  super- 
sede all  inquiry  on  the  part  of  the  company. 
The  company,  with  reference  to  all  matters 
which  are  patent,  may  still  find  out  for 
themselves,  but  the  nature  of  the  informa- 
tion which  must  be  given  is  that  which  is 
peculiar  to  the  claimant  himself^  and  there- 
fore the  notice  musty  as  it  appears  to  me, 
give  that  information  which  is  in  possession 
of  the  party,  to  enable  the  company  to  form 
some  judgment  as  to  the  propriety  of  the 
claim  made  upon  them,  before  they  deter- 
mine whether  they  will  issue  their  warrant 
or  not 

Sheb,  J. — I  am  of  the  same  opinion.  I 
think,  in  considering  the  68th  section  of 
the  act,  we  must  look,  not  only  to  the  words 
of  the  section,  but  to  the  words  of  those 
sections  which  are  necessarily  and  more 
specially  connected  with  it,  including  those, 
and  they  are  the  principal  ones,  to  which 
my  Loid  Chief  Justice  adverted,  at  the 
commencement  of  the  act  of  parliament, — 
the  18th,  19th  and  21st  But,  further  than 
that,  I  think  we  must  look  at  section  38. 
and  section  51,  and  we  must  construe  the 
last  clause  of  the  68th  section  with  refer- 
ence, of  course,  to  the  manifest  object, 
and  to  the  effect  which  the  construction 
would  have  upon  the  construction  of  those 
two  other  sections,  the  38th  and  the  5l8t 

Now,  the  68th  section  provides,  that  "  if 
any  party  shall  be  entitled  to  any  compen- 
sation in  respect  of  any  lands  or  of  any 
interest  therein  which  shall  have  been  taken 
or  injuriously  affected  by  the  company,  and 
shall  desire  to  have  such  question  of  compen- 
sation settled  by  a  jury,  it  shall  be  lawful  for 
him  to  give  notice  in  writing  of  such  hid 
desire  to  the  promoters  of  the  undertaking, 


stating  such  particulars  as  aforesaid,  and 
unless  the  promoters  of  the  undertaking  be 
willing  to  pay  the  amount  of  compensation 
so  claimed,  and  enter  into  an  agreement  for 
the  purpose,  or  unless  they  issue  their  war- 
rant within  twenty-one  days  to  the  sheriff 
to  summon  a  jury,  then  they  shall  pay  the 
whole  of  the  amount  claimed.''  Now,  if  we 
look  back  to  section  38.  we  shall  find  that 
on  this  requirement  of  the  legislature  that 
they  shall  issue  their  warrant  within  twenty- 
one  days  is  necessarily  involved  this  further 
requirement,  that  they  shall  give  not  less 
than  ten  days'  notice  of  their  intention  to 
cause  such  jury  to  be  summoned,  and  in 
such  notice  they  shall  state  what  sum  of 
money  they  are  willing  to  give  for  the 
interest  in  such  lands  sought  to  be  pur- 
chased by  them  from  such  party,  and  for 
the  damage  to  be  sustained  by  him  in  the 
execution  of  the  works.  So  that,  incorporat- 
ing that  section  with  the  68th,  it  is  abso- 
lutely incumbent  on  the  company  that  they 
8haU  not  only  within  twentyC  days  isaae 
a  warrant  to  the  sheriff  to  summon  a  jury, 
but  that  they  shall  also  state  the  amount 
they  are  willing  to  pay;  and  then,  if  we 
refer  to  the  51st  section  of  the  act,  we  shall 
find  that  if  they  offer  a  sum  less  than  is 
finally  recovered,  they  wiU  have  to  pay  the 
whole  of  the  coats.  Now,  putting  iQl  these 
three  sections  together,  it  seems  to  me  to 
be  almost  impossible  to  suppose  that  the 
legislature  could  have  intended  that  it 
would  be  sufficient  to  give  to  the  company 
a  general  notice,  which  did  not  give  them 
the  least  means  of  ascertaining  whether  the 
compensation  which  was  claimed  was  a 
reasonable  compensation  or  not  Certainly, 
merely  stating  that  it  was  a  Leasehold 
interest  would  not  enable  them  to  form 
any  estimate  at  alL  I  have  had  a  doubt  in 
the  course  of  the  argument, — in  which,  how- 
ever, my  Lord  Chief  Justice  and  my  learned 
Brothers  do  not  agree  with  me, — ^whether 
it  may  be  possible  that  the  words  "  nature 
of  the  interest"  refer  only  to  the  case  of 
arbitration,  in  the  23rd  section  of  the  act, 
and  in  the  last  clause  but  one  of  the  68th; 
but  I  do  tiot  found  my  judgment  upon  that 
at  all.  I  think  it  may  well  be  that  this 
word  '' particulars,"  at, the  end  of  the  sec- 
tion, refers  as  well  to  the  words  "  nature 
of  the  interest "  in  the  eariier  part  of  the 
section,  and  to  the  words  at  the  commence- 


Vol.  34.] 


MICHAELMAS  TEBM.  1864. 


59 


ment  of  the  section,  ''  entitled  to  any  com- 
penntion  in  leepect  of  any  lands  or  of  any 
interest  therein,  which  shall  have  been 
taken  .  for,  or  iigoriously  affected  by  the 
execution  of  the  works."  The  word  "  par- 
ticulars "  may  rsfer  to  both  these  parts  of 
the  section.  I  entirely  agree,  therefore,  with 
the  judgment  of  the  rest  of  the  Court. 

Muie  ohBolute, 


{DAWSON,  appellant^  v.  the 
SUBVSYOB  OF  THS  HIGH- 
WAYS OF  WiLtOUGHBY  WITH 
SLOOTHBT,  respondent, 

Htghway-Raie — Exemption — Evidence  of 
Hamlet  repairing  its  own  Highways. 

The  hamlet  of  M./or7nsp(»rt  of  the  parish 
of  8f  hut  the  lands  in  M,  had  never  been 
assessed  to  ike  hiffhunty-rates  of  8,  nor  had 
&  ever  repaired  or  contributed  to  the  repair 
ofihehighufays  in  M.  From  1828  to  1841, 
by  living  testimony,  and  previously,  by  evi- 
dence of  reputation^  it  appeared  that  kigh- 
vay-rates  ufere  assessed  upon  the  lands  in 
M.  by  the  neighbouring  parish  of  W,  jointly 
with  the  lands  in  W,  €md  the  highways  in 
M.  were  repaired  by  the  surveyors  of  W.  out 
of  such  rates  jointly  with  the  highways  in 
W,  without  any  distinction.  Since  1841,  fry 
private  arrangement  between  M,  and  W,  M, 
eeased  to  be  assessed  to  the  kighioay-rates  of 
W;  and  the  occupiers  in  M,  by  arrangement 
among  themselves,  repaired  the  highways  in 
M,  without  any  rate  or  assessment  being 
made: — Held,  that  a  part  of  one  parish 
could  not  legally  be  united  to  another  parish 
for  the  purpose  of  the  repair  of  the  highways, 
and  that  no  continuing  consideration  uhu 
shewn  on  the  part  of  3,  so  as  to  create  a 
liability  on  the  part  of  W.  to  repair  the 
highways  in  M,  being  part  of  S;  and 
that  there  was  no  sufficient  evidence  to 
draw  the  inference  of  fact  that  M,  though 
part  of  S,  had  been  originally  a  hamlet 
repairing  its  own  highways.  That  there 
was  therefore  no  sufficient  ground  of  exemp- 
tion shewn  by  the  hamlet  of  M,  to  avoid 
its  primd  facie  liability  to  contribute  to  the 
highway-rates  of  the  parish  of  S,  of  which 
it  formed  part, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  37.] 


COUBT*  \ 

l'64.       \ 
7,  30.  j 


Bail  Coubt* 
1864. 
Nov. 


THB  QOESN  V»  PAYK. 


Coroner's  Inquest — Acyoumment  of  the 
Court, 

If  a  coroner's  inquest  on  a  dead  body  be 
adjourned,  and  on  the  day  appointed  the 
Court  be  not  formally  opened  and  further 
adjourned,  the  proceedings  drop  and  the 
Court  is  dissolved,  and  everything  else  done 
in  the  matter  of  the  inquest  is  coram  non 
judice;  and  this  is  the  case,  even  where  the 
acyoumment  takes  place  only  for  the  pur- 
pose of  drawing  up  a  formal  inquisition 
after  the  jury  have,  in  substance,  agreed 
upon  their  verdict. 

This  was  a  rule  for  a  certiorari  to  bring 
up  an  inquisition  taken  by  W.  H.  Payn, 
the  coroner  of  Dover,  on  a  dead  body,  for 
the  purpose  of  quashing  the  same. 

llie  proceedings  on  the  inquest,  which 
was  held  at  Mai^te,  commenced  on  the 
3nd  of  Auguflt,  and  were  duly  continued  to 
the  5th  of  the  same  month,  on  which  day 
the  juiy  in  writing  agreed,  in  substance,  on 
their  verdict.  The  inquest  was  then  ad- 
journed to  the  8th  of  August,  for  the  purpose 
of  having  the  inquisition  formally  drawn 
up  in  the  mean  tima  The  jurors  were 
bound  by  recognizances  to  meet  again  at 
Margate  on  the  8th.  On  the  6th  of  August, 
however,  the  coroner  having  ascertained 
that  the  inquisition  would  not  be  ready  by 
the  8th,  wrote  to  the  constable,  the  sum- 
moning officer,  to  inform  the  jurors  that  the 
inquest  was  f^irther  adjourned  for  a  day  or 
two.  On  the  8th  of  August  the  coroner, 
who  resided  at  Dover,  did  not  attend,  and 
no  Court  was  opened  or  adjourned.  On  the 
12th  of  August  the  constable,  by  the  coro- 
net's written  direction,  gave  a  fresh  notice 
to  the  jurors,  who  met  accordingly  on  that 
day,  and  signed  the  inquisition,  after  some 
discussion  as  to  its  terms. 

Francis  shewed  cause  (Nov.  25). — ^The 
inquisition  is  valid.  A  regular  adjournment 
was  not  necessary  at  that  stage  of  the  pro- 
ceedings. The  substance  of  the  verdict  had 
been  agreed  upon.  It  only  remained  to  put 
it  into  a  le^  and  formal  shape.  There  is  no 
authority  that  formal  adjournment  is  abso- 
lutely essential  to  the  jurisdiction  of  the 
coroner  and  jury.  In  2  Bum's  Justice  of 
the  Peace,  tit  '  Coroner,'  p.  37,  29th  edit. 
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it  10  r€e(mm^n€Ud  that  the  inqiuflitioft  Bhonld 
be  signed  before  the  jury  dispene.  It  is 
not  there  spoken  of  as  essentiid.  Secondly, 
there  was  a  sufficient  adjournment.  The 
writing  the  letter  to  the  summoning  officer 
to  put  off  the  meeting,  and  writing  a  second 
letter  to  bid  the  jurors  assemble  at  tiiefiirther 
day,  are  sufficient.  It  was  not  necessary  for 
the  coroner  to  attend  personally  on  the  8th, 
and  go  through  the  formal  process  of  ad- 
journing the  Court  to  the  12Ul 

Uertry  James,  in  support  of  the  rule. — 
The  proceedings  dropped  by  the  non-attend- 
ance of  the  coroner  on  the  bth.  If  his  letter 
to  summon  the  jurors  to  re-assemble  were 
to  be  treated  as  a  summoning  of  a  second 
inquest  on  the  12th  of  August,  that  inquest 
would  be  bad  because  not  held  super  visum 
corporis,  and  because  no  evidence  was 
taken  on  it  The  practice  on  a  coroner's 
inquest  is  for  the  court  to  be  opened  and 
to  be  adjourned  from  day  to  day  by  proclar 
mAiion—Jervis  on  Coroners,  290, 293, 1st  ed. 
A  coroner's  court  is  like  a  Court  of  Quarter 
Sessions,  if  it  ia  not  duly  adjourned  the 
Court  has  no  jurisdiction — The  King  ▼. 
West  Torringion  (1).  The  public  interest 
is  concerned  in  its  being  fully  and  openly 
stated  when  a  coroners '  court  is  to  re- 
assemble. The  meeting  at  which  the  inqui- 
sition is  signed  is  most  important.  Until 
a  juror  has  actually  signed  the  inquisition, 
he  may  change  his  mind  and  alter  the 
▼erdict  If  a  coroner  were  ill,  the  proceed- 
ings would  have  to  commence  de  novo,  as 
in  the  case  of  a  judge  of  assize  being  taken 
ill  on  the  trial  of  a  cause. 

Cur,  adv.  vuU, 

Shbe,  J. — It  is  of  great  importance  that 
the  duties  of  coroners  in  holding  inquisi- 
tions super  visum  corporis  should  be  con- 
ducted with  the  observance  of  those  forms 
which  have  been  established  to  ensure 
regularity.  The  forms  of  adjournment  are 
requisite  to  secure  the  re-attendance  of  the 
jurors  after  an  adjournment  at  the  time 
and  place  appointed,  and  the  continuity  of 
the  proceedings  from  the  first  meeting  of 
the  inquest  until  its  completion  by  the  sign- 
ing of  the  inquisition.  In  this  case  the 
adjournment  from  the  5th  to  the  8th  was 
for  the  purpose  of  having  the  inquisition 
drawn  in  the  proper  form  to  give  effect  to 
the  verdict  of  the  jury.  If  the  coroner  had 

(1)  Bunr.  aC.  298. 


taken  the  trouble,  as  it  was  his  duty  to  do, 
of  going  from  Dover  to  Margate  on  the 
8th  of  August^  and  again  adjourned  the 
inquest  to  a  day  c^tain,  all  would  have 
been  ri^t ;  but  not  having  done  so,  the 
final  and  important  proceeding  of  adopting 
and  signing  the  inquisition  did  not  take 
place  under  the  original  precept,  and  was 
coram  non  Judice,  l^e  rule,  therefore,  will 
be  absolute. 

Rule  absolute  (2). 


1864.      )  BXJCKUE,  appellant,  v,  wbioht- 
Nov.  29.    J  SON,  respondent 

Hackney  Carriage  Licence  —  Toums 
Police  Clauses  Act,  1847,  ss.  35.  47. — Post- 
horse  Licence— 2  d:  3  Will.  4.  c.  120. 

The  possession  of  a  revenue  licence  to  let 
horses  and  carriages  for  hire,  under  the 
2  4t  3  Will.  4.  c  120,  does  not  supersede 
the  neceskity  of  the  proprietor  having  a 
licence  for  his  carriage  to  ply  for  hire  under 
the  Towns  PoUee  Clauses  Act,  IM7  {10  d:  II 
Vict,  a  89),  ss.  37.  and  45. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  43.] 


1864.      )  THOMAS,  appellant,  v.  jones, 
Nov.  29.    J  respondent. 

Salman  Fishery  Act,  1861  (24  ds  25  VicU 
c  109),  ss.  4.  U.—*' Fixed  Engine"— Net 
fixed  to  the  Soil. 

A  net,  six  yards  in  lengthy  and  one  yard 
sixteen  inches  in  depth,  and  stretched  across 
a  river  by  means  of  corks  and  lead,  and 
f  opened  at  one  end  to  a  large  stone  lying  on 
the  hank  of  the  river,  which  keeps  the  net  in 
its  place,  hut  gives  way  as  soon  as  a  salmon 
touches  the  net,  which  then  rolls  up,  and 
the  salmon  gets  entangled  and  dies,  is  not 
"  a  fixed  engine"  or  '^net  temporarily  fixed 
to  the  soil,"  and  as  such  illegal,  under  the 
Salmon  Fishery  Act,  1861,  (24  <fc  25  Vict, 
c.  109.)*.  11. 

[Tor  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  46.] 


(2)  On  the  inqniaition  being  brought  up,  oaiue 
wu  shewn  in  foil  Court,  Jan.  81, 1865,  against  the 
role  to  quash  it,  but  the  Court  affirmed  the  decision 
of  Shee,  J.,  in  the  Bail  Court,  and  quashed  the 
inquisition  on  the  same  objection  of  want  of 
adjournment. 
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{TH£  MIDLAITD  KAILVaT  COM- 
PAirr,  appellants,  v.  thb 
OYEBSEESS  OF  THE  PABISH 
OF  BADGWOBTH,  respondents. 

Poor  Rate — Railway — Rateable  Occupor 
tion — EasemerU — Running  Powers, 

Under  the  powers  of  an  act  of  parliament, 
a  railway  was  constructed  from  O,  to  C,  for 
the  common  purposes  of  the  O,  W.  Company 
and  the  M,  Company,  each  paying  half  the 
cost ;  on  the  completion,  the  half  of  the  rail- 
way nearest  G.  became  the  sole  property  of 
the  M,  Company,  and  the  half  nearest  C.  the 
sole  property  of  the  G,  W,  Company,  Each 
company  was  bound  to  keep  its  own  half  ^^ 
repair  and  supply  the  staff  of  officials^  d:c» 
necessary  on  that  half  for  the  traffic  of  both . 
companies.  The  railuKiy  was  constructed  for 
broad  and  narrow  gauge  traffic,  with  three 
rails  on  ecuh  line;  and  in  practice  the  G,  W. 
Company  used  the  broad  gauge  and  the 
M.  Company  the  narrow,  so  that  of  the 
three  resits  one  vmxs  used  in  common  and  one 
exdusit^ly  by  each  company.  The  traffic  of 
the  M,  Company  far  exceeded  that  of  the 
O.  W.  Cfompany: — Held,  that  there  was  no 
rateable  occupation  by  the  M.  Company  of 
the  G.  W,  Companies  half  of  the  railway, 
but  onlgf  an  easement,  and  that  the  M,  Com- 
pany were  therefore  not  rateable  to  thepoor- 
rate  of  a  parish  through  which  that  half  of 
the  railvfay  passed 

Semble,  the  G,  W.  Company  were  rateable 
for  their  half  of  the  railway  in  respect  of 
the  value  of  the  occupation  as  enhanced  by 
the  profits  made  over  it  by  the  M.  Company. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  25.] 


1864. 
Nov.  23 


.} 


THB  QUEEN  V.  THE  JUSTICES' 
OF  ESSEX. 


Appeal — General  Inclosure  Act,  8<fc9 
VicL  e.  118.  s.  63. — lAmitation  of  Time — 
Notice  of  Appeal. 

The  Chneral  Inclosure  Act,  section  63, 
enacts  that  any  person  vnthin  four  months 
after  the  first  Sunday  on  which  a  notice  of 
an  intention  to  stop  up  a  way  has  been  given 
on  the  church-door,  may  make  his  complaint 
by  appeal  to  the  Justices  at  the  Quarter 


Sessions  on  giving  the  vainer  fourteen  days 
notice  in  writing  of  such  appeal,  together 
vjith  a  statement  in  writing  of  the  grounds 
thereof : — Held,  that  notice  of  intention  to 
appeal,  given  to  the  valuer  within  the  four 
months,  against  the  stopping  up  of  a  high 
way  under  the  pouters  of  the  Cfeneral  Inclo- 
sure Act,  is  good,  although  the  Sessions  be 
not  held  nor  the  appeal  heard  until  after 
the  four  months  have  expired, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  41.] 

1864.      )  FISHES,  appellant,  v.  howabd, 
Nov.  26.    J  respondent. 

Sunday  Trading  —  Alehouse  —  Sale  of 
Fermented  Liquors  within  prohibited  Hours 
— "  Traveller''— 2  d:  3  Vict.  c.  47.  *.  42. 

A  person  who  has  taken  a  ticket  at  a 
railway  station  and  is  about  to  start  by 
a  train  from  that  station  is  a**  traveller** 
within  the  exception  in  the  ^2nd  section 
of  the  2  &3  Vict,  c.  47;  and  the  keeper  of  a 
refreshment-room  at  the  station  is  not  liable 
to  be  convicted,  under  that  section,  for  open- 
ing his  house  for  the  sale  of  beer,  fermented 
liquor,  d:c,,  before  one  p.m.  on  Sunday,  by 
reason  of  having  supplied  fermented  liquor 
to  such  person. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  42.] 


the  great  western   bail- 
way  OOMPANY,  appellants, 
BAIUE,  respondent. 

Weights  and  Measures — Weighing  Ma- 
chine— Incorrectness — 5  <fc  6  Will.  4.  c.  63. 
s.  28. 

The  appellants  (a  railujay  company)  kept 
a  weighing  machine,  which  for  a  fortnight 
had  been  so  out  of  repair  that,  when  anything 
was  weighed  by  it,  the  weight  appeared  to 
be  four  pounds  more  than  was  really  the 
weight: — Held,  that  the  appellants  were 
liable  to  be  convicted  under  5  dh  6  WilL  4. 
c.  63.  s.  28.  for  having  in  their  possession  a 
weighing  machine  which  on  examination  was 
found  to  be  incorrect  or  othenoise  uf^'ust. 

eir  the  report  of  the  above  case,  see 
w  J.  Rep.  (n.s.)  M.C.  p.  31.] 
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18601. 
Jan.  19. 
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WILSOK  1^.  BAKKIK. 


Skip-^Policy  of  Marine  Insurance — 16 
<fc  17  Vi€t,  c,  107.  (GiUtomi  Cmaolidation 
Act  J  M.  170,  171,  172.  —  Deck  Gargo-^ 
Illegality  of  Voyage — Oxoner — Master, 

To  a  declaration  on  a  policy  of  insurance 
upon  freight  on  a  ffoyage  from  It,  to  Liser^ 
pooly  averring  a  Mai  toes  by  perils  of  the  sea^ 
the  d^endantpleadedy  fourtMy^  that  the  cargo 
consisted  of  timber  and  wood,  that  ILisa  port 
in  British  North  Americay  that  the  voyage 
commenced  after  1st  September  and  before  1st 
May,  and  the  master  stoufed  a  portion  of  the 
cargo  on  deck,  contrary  to  the  16  ik  17  Viet, 
c  107.  ss.  170-3,  and  sailed  withoid  the  eer- 
tificale  required  by  that  statute^  and  that  the 
plaint^  was  the  owner  of  the  ship*  Fifth 
plea,  the  same  as  the  fourth,  with  a  further 
averment  that  the  plaintiff  intended  that  the 
vessel  should  sail  so  loaded,  and  made  the 
policy  for  the  express  purpose  of  protecting 
the  adventure. 

At  the  trial  the  following  facts  appeared : 
The  whole  of  the  cargo  that  was  on  freight 


was  properly  stowed  below  deck;  but  the 
master  placed  some  spars  on  deck  to  be  ear-- 
ried  to  Liverpool  for  the  owner,  having  no  Mr 
stnietions  from  the  owner  to  do  so.  The  vessel 
wasnot  made  unseaworthy  bythemode  of  load- 
ing, nor  did  the  owner  know  of  it  till  after 
the  policy  wets  made  and  the  ship  had 
sailed  :-^Reid,  first,  that  these  spars  were 
witliin  the  meaning  of  the  Customs  Act^ 
16  dCr  17  Vict,  c.  107.  s,  171.  Secondly,  that 
the  fifth  plea  was  good,  but  not  proved. 
Thirdly,  that  no  authority  from  the  owner 
to  the  master  could  be  implied  to  do  that 
which  was  unlawful,  though  the  act  might  be 
otherwise  within  the  ordinary  scope  of  the 
master's  authority,  and  though  it  might  be 
done  for  the  benefit  of  the  owner;  that  the 
master,  therefore,  in  stowing  the  cargo  ondeek^ 
contrary  to  the  statute,  could  not  be  taken  to 
be  acting  by  the  authority  of  the  owner,  nor 
was  the  owner  bound  by  the  knowledge  of  the 
master;  and  that  consequently,  on  the  autho- 
rity of  Cunard  v,  Hyde  (1),  the  fourth  plea 

(I)  E.  B.  h  B.  670  ;  8.0.  27  Law  J.  Bap. 
(H.B.)  Q.B.  408;  and  2  E.  &E.  1 ;  s.  c.  29  Law  J. 
Rep.  (ir.B.)  Q.B.  6. 
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tP€Ls  hady  and  the  ptaintiff  entitled  to  recover 
on  the  policy. 

Declaration — That  the  plaintiff  by  a  cer- 
tain policy  of  insurance  caused  himself  to 
be  insured,  lost  or  not  lost,  at  and  from 
Restigouch  to  Liverpool,  upon  any  kind  of 
goods,  <&a,  in  the  ship  called  the /ao^. . . .  the 
said  ship,  d^e.,  goods  and  merchandises,  ke,, 
for  so  much  as  concerned  the  assured  by 
agreement  between  the  assured  and  assurers 
on  the  said  policy  were  and  should  be  valued 
at  1,400/.  on  freight,  and  valued  thereat. 
And  it  was  declar^  thzittha  said  iosiuiLnce 
was  against  perils  of  the  seas,  and  all  other 
peiils,  losses  and  misfortunes  that  had  or 
should  come  to  the  hurt,  detriment,  or 
danu^e  of  the  aaid  goods  aiid  merchandises 
and  ^p,  or  any  part  thereof,  and  which 
are  usually  covered  by  marine  insurance, 
and  the  defendant  for  a  certain  premium 
paid  to  him  by  the  plaintiff  subscribed  the 
said  policy  for  80/.,  and  became  an  insurer 
thereon  to  the  plaintiff  for  that  amoimt  on 
the  said  freight  valued  as  aforesaid.  And 
the  plaintiff  says,  that  certain  goods  of 
great  value  were  shipped  on  board  the  said 
vessel,  to  wit,  at  Restigouch  aforesaid,  to 
be  canied  as  cargo  on  the  voyage  in  the 
policy  described  ^r  certain  fireight  there- 
£(ffe  payable  to  the  plaintiff,  and  afterwards 
the  said  ship  with  tiie  cargo  on  board  there- 
of sailed  on  the  said  voyage,  and  during  the 
continuance  of  the  said  risk  the  said  ship, 
caigo  and  firedght  were  by  the  perUs  of  the 
teas,  and  by  perils  insured  against,  wholly 
lost;  and  the  plaintiff  was  then  and  thence, 
and  always,  and  until  and  at  the  time  of 
the  loss  interested  in  the  said  fireight  to  the 
amount  of  all  the  monies  insured  by  him 
thereon.  And  the  plaintiff  says  that  all 
conditions  were  fulfilled,  and  all  things 
happened,  and  all  times  elapsed  necessary 
to*  entitle  the  plaintiff  to  be  paid  the  said 
80^  by  the  defendant,  yet  the  defen- 
dant has  not  paid  the  same,  or  any  part 
therao£ 

Pleas — And  for  a  fourth  plea  the  defen- 
dant saysy  that  the  said  policy  of  insurance 
was  made,  and  the  cargo,  the  freight  in 
respect  of  which  was  insured  as  in  the 
declaration  alleged,  was  shipped  on  board 
the  said  ship  after  the  passing  and  coming 
into  operation  of  the  16  k  17  Tict.  c.  107, 


intituled  'An  act  to  amend  and  consolidate 
the  laws  relating  to  the  Customs  of  the 
United  Kindom,'  &c.,  and  that  the  afore- 
said cargo  consisted  of  timber  and  wood 
goods,  and  that  Restigouch  in  the  said 
policy  mentioned  was  and  is  a  British  port 
in  North  America,  and  that  the  said  ship 
with  the  said  cargo  cleared  out  and  sailed 
from  Restigouch,  aforesaid  lifter  the  1st  of 
September  1861,  and  before  the  1st  of  May 
1862,  to  wit,  on  the  13th  of  November 
1861,  and  that  before  and  at  the  time  of 
the  said  ship  so  sailing  as  hereinbefore 
mentioned  the  whole  of  the  said  cargo  was 
not  below  deck,  but,  on  the  contrary  thereof, 
the  master  of  the  said  ship,  before,  and  at 
and  after  the  time  of  the  said  ship  so  sail- 
ing afi  aforesaid^  placed  and  permitted  and 
caused  to  be  placed,  and  to  remain  and  be 
upon  and  above  the  deck  of  the  said  ship 
part  of  the  said  cargo,  contraiy  to  the  statute 
in  that  behalf  made  and  provided;  and  that 
at  the  time  of  the  said  ship  so  sailing  as 
aforesaid,  the  master  of  the  said  ship  had 
not  obtained  from  the  clearing  officer  any 
certificate  that  the  whole  of  the  cargo  of 
the  said  ship  was  below  deck,  contrary  to 
the  statute  in  that  behalf  made  and  pro- 
vided, and  that  before  and  at  the  time  of 
the  said  ship  so  sailing  as  aforesaid,  and 
until  and  at  the  time  of  the  alleged  loss,  the 
plaintiff  was  the  owner  of  the  said  ship^  and 
the  said  freight  so  insured  as  aforesaid  was 
payable  to  him  as  such  owner  in  respect 
of  the  said  cargo. 

And  for  a  fifth  plea  the  defendant  repeats 
the  several  allegations  contained  in  the 
fourth  plea,  and  says  that  they  are  respec- 
tively true  in  substance  and  in  fact;  and  the 
defendant  farther  says,  that  at  the  time  of 
the  defendant's  subscribing  the  said  policy 
and  becoming  an  insurer  as  aDeged,  it  was 
known  by  the  plaintiff  that  a  considerable 
part  of  the  said  cargo  was  then  loaded  and 
that  a  considerable  part  of  the  said  cargo  was 
intended  to  be  loaded  upon  and  above  the 
deck  of  the  said  ship,  and  that  at  the  time 
of  the  defendant  so  subscribing  the  said 
policy  and  becoming  an  insurer  as  afore- 
said, it  was  intended  by  the  plaintiff  that 
the  said  ship  should  sail  on  the  voyage  in 
the  declaration  mentioned  affcer  the  1st  of 
September  1861,  and  before  the  said  Ist  of 
May  1 862,  with  part  of  the  said  caigo  stowed 
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and  loaded  above  and  upon  the  deck  of  the 
said  ship,  and  remaining  so  stowed  as  in 
the  said  fourth  plea  mentioned,  and  the 
plaintiff  effected  the  said  policy  of  insurance 
for  the  express  purpose  of  insuring  and 
covering  the  freight  of  the  said  cargo,  in- 
cluding the  portion  thereof  so  stowed  and 
loaded  above  and  upon  the  deck  of  the  said 
ship  as  aforesaid. 

Demurrers  and  joinder  in  demurrer. 

There  were  also  traverses  of  the  pleas  on 
which  issue  was  joined. 

On  the  trials  before  Shee,  J.,  at  Liver- 
pool,  it  appeared  that  the  vessel  did,  in 
fact^  sail  on  the  13th  of  November  1861, 
with  the  whole  of  the  cargo  that  was  on 
freight  properly  stowed  below  deck;  but 
that  the  master  took  on  board  a  quantity 
of  spars  and  other  articles  for  his  owner 
to  be  carried  to  Liverpool,  which  were 
placed  on  deck.  This  he  did  in  the  exer- 
cise of  his  general  authority  as  master, 
without  any  instructions  from  the  plaintiff, 
his  owner,  to  do  so ;  his  object,  it  would 
appear,  being  to  save  expense  to  lus  owner 
in  obtaining  the  materials  necessary  for  re- 
fitting the  vessel  in  Liverpool  after  the 
voyage.^ 

The  jury  found  that  the  vessel  was  not, 
in  fact,  rendered  unseaworthy  by  this  deck 
load ;  that  the  spars  and  other  articles  on 
deck  were  more  than  were  required  for  the 
ship's  use  on  the  voyage;  and  that  the 
plaintiff  was  not  aware  of  the  conduct  of 
the  master  till  after  the  policy  was  made 
and  the  ship  had  sailed. 

The  learned  Judge  ruled,  on  the  con- 
struction of  the  proviso  in  the  171st  sec- 
tion of  the  16  &  17  Vict  c.  107,  that  the 
spars,  <&c.,  in  excess  of  what  were  re- 
quired for  the  voyage,  were  cargo  within 
&e  meaning  of  the  enactment;  and  he 
directed  the  verdict  to  be  entered  for  the 
defendant  on  both  pleas,  giving  the  plain- 
tiff leave  to  move  to  enter  the  verdict  for 
him. 

A  rule  having  been  obtained  accordingly, 
the  rule  and  the  demurrers  came  on  for 
argument  together. 

Mellish  and  Cohen  (Nov.  8),  for  the 
defendant. — It  cannot  be  denied  that  the 
fifth  plea  is  good,  but  the  defendant  is  also 
bound  to  admit  that  it  was  not  proved,  and 
that  therefore  the  verdict  upon  that  issue 


must  be  entered  for  the  plaintiffl  The 
question  arises  upon  the  17l8t  section  of 
the  Customs  Consolidation  Act,  and  it  has 
been  partially  discussed  in  tiie  case  of 
Cunard  v.  Hyde  (1),  which  has  been  twice 
before  the  Court ;  but  neither  of  the  deci- 
sions exactly  touches  the  present  question, 
which  is,  whether  the  ship-owner  is  pre- 
vented fix>m  recovering,  because  the  master 
has,  without  any  authority  from  him, 
violated  the  enactments  of  the  statute. 

[Cbompton,  J.  —  The  penalty  is,  by 
section  172,  very  plainly  imposed  upon  the 
master,  and  not  upon  the  owner.] 

This  must  not  be  looked  at  as  a  simple 
question  of  illegality  under  the  provisions ' 
of  a  Customs  Act,  but  as  a  particular  enact- 
ment, for  the  express  purpose  of  preventing 
the  navigation  of  ships  in  such  a  dangerous 
condition,  and  further  preserving  life  and  pro- 
perty. It  is  like  a  provision  that  a  ship  must 
take  a  pilot  on  board  on  entering  a  particu- 
lar port,  when  the  failure  to  do  so  would 
prevent  the  owner  from  recovering  against 
the  underwriter — see  Law  v.  HoUingsworth 
(2).  If  the  voyage  is  illegal,  the  policy  is 
void.  The  necessity  of  obtaining  a  cer- 
tificate is  simply  a  kind  of  maclunery  for 
carrying  out  the  intention  of  the  legislature. 
The  underwriter  makes  his  policy,  and 
takes  his  premium  upon  the  understanding 
that  the  ship  will  not  carry  any  deck  cargo ; 
the  statute  positively  forbids  its  being  done; 
and  the  penalty  is  imposed  upon  the  master 
to  insure  the  prohibition  being  effectual. 
Even  if  the  section  imposing  the  penalty 
was  left  out  of  the  act,  the  prohibition 
would  equally  apply.  There  is  an  implied 
warranty  that  there  shall  be  no  deck  cargo ; 
and  Lord  Campbell,  C.  J.  said,  in  the  second 
case  of  Cunard  v.  Hyde  (3),  "  The  absolute 
prohibition  in  the  statute  upon  the  ship 
sailing  makes  the  voyage  illegal,  irrespec- 
tive of  any  penalty."  In  every  case  of  an 
illegal  voyage,  it  has  been  held  that  the 
owner  cannot  recover,  and  without  raising 
any  question  whether  the  illegality  is  the 
act  of  the  master  or  not — Bird  v.  Appleton 
(4).     Farmer  v.  Legg  (5)  is  an  ai^ority 

(2)  7  Term  Rep.  160. 
<8)  2  S.  &  E.  8. 
(4)  8  Term  Rep.  562. 
(6)  7  Id.  186. 
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to  shew  that  the  certificate  of  the  clearing 
officer  could  not  be  dispensed  with.  See 
also  Bell  v.  Carstairs  (6).  Lastly,  the 
direction  of  the  learned  Judge  was  clearly 
right,  that  the  verdict  should  be  entered  for 
the  defendant 

Brett  and  MUward,  contrk. — It  may  be 
admitted  that  the  fifth  plea  is  good,  bat 
the  Terdict  on  it  mnst  be  enter^  for  the 
plaintifiT,  as  it  was  not  proved.  The  plain- 
tiff, however,  is  entitled  to  recover  upon 
the  policy.  There  is  no  hardship  upon  the 
underwriter;  he  is  protected  by  the  warranty 
of  seaworthiness,  and  therefore  he  needed 
no  protection  fit)m  the  legislature.  The 
fourth  plea  discloses  no  defence  to  the  ac* 
tion,  the  ship  having  been  chartered  to  take 
a  cargo  below  deck  ;  and  the  jury  having 
found  that  the  plaintiff  never  authorized  the 
captain  to  go  beyond  the  charter,  and  that 
he  did  not  know  that  there  had  been  any 
infiringement  of  the  law  till  after  the  ship 
had  sailed.  The  captain,  either  from  mis- 
calculation or  by  reason  of  want  of  judg- 
ment, takes  more  timber  than  he  could 
stow  below  deck ;  but  the  jury  have  found 
that  the  ship  did  not  thereby  become  un- 
seaworthy,  and,  in  point  of  fact,  the  risk 
of  the  underwriter  was  not  altered  or  in- 
creased. It  is  quite  consistent  with  the 
plea  that  the  ship  was  seaworthy.  If  it  be 
put  that  the  loading  on  deck  amounts  to 
a  statutable  xmseaworthiness,  the  objection 
is  met  by  Cunard  v.  Hyde  (1)  when  first 
before  the  Court  There  the  plea  was 
stronger  than  it  is  here,  inasmuch  as  it 
averred  that  the  persons  interested  in  the 
caigo  knew  that  the  ship  sailed  vrithout  a 
certificate;  and  Blackburn,  J.,  who  was 
coonsel  in  the  case,  having  argued  that  it  was 
consistent  with  the  plea  that  the  plaintiff 
had  protested  against  the  ship  saUing  so 
loaded,  Lord  Campbell,  C.J.  assented,  saying 
in  his  judgment  (7),  "It  is  quite  clear  that, 
without  shewing  privity  in  ihe  illegality  or 
knowledge  of  it  at  the  time  of  insuring  on 
the  part  of  the  persons  interested  as  insured, 
the  defence  must  £edl ;  and  I  should  say 
the  same  if  the  statute  contained  a  positive 
prohibition  only  on  the  voyage,  and  no 
penalty  were  imposed  upon  the  master  in 
particular."   In  order  to  prevent  the  plain- 

(6)  14  EMt,  874. 

(7)  See  27  Law  J.  Bep.  (H.8.)  Q.B.  410. 
Niw  Bkbiwb,  84.— Q.B. 


tiff  from  recovering,  it  must  be  made  out 
that  the  illegal  act  of  the  master  amounted 
to  illegality  in  the  owner.  In  1  Phil,  on 
Insurarice,  p.  133,  the  doctrine  is  laid  down 
as  follows :  "  It  is  a  general  principle  of 
law  that  if  a  contract  be  intended  to  indem- 
nify the  owner  from  loss  on  property  by 
reason  of  its  being  implicated  in  an  illegal 
trade,  or  applied  to  an  illegal  use,  or  which, 
according  to  the  laws  of  the  country  where 
the  contract  is  made,  it  is  criminal  for  the 
owner  to  hold,  such  contract  is  void ;  and, 
accordingly,  the  owner  has  no  legally  insur- 
able interest."  But  it  would  not  be  so,  if 
the  owner  is  no  party  to  the  act  of  the 
master.  In  order  to  avoid  the  policy,  it 
ought  to  be  shewn  that  the  purpose  of  the 
voyage  was  illegal — see  Metcalfe  v.  Parry 
(8),  Haveloch  v.  Hancill  (9)  and  Camtthere 
V.  Gray  (10). 

[CocKBUEN,  C.J. — Is  not  the  voyage 
illegal  when  it  is  prohibited  by  statute?] 

It  does  not  follow,  because  an  illegal 
act  is  done  in  the  course  of  a  voyage, 
that  the  voyage  became  illegal,  as  appears 
from  Phillips  on  Insurance,  p.  136,  where 
it  is  said,  ^'So,  when  the  master  in  the 
course  of  a  voyage  took  on  board  a 
smuggled  chain-cable,  though  he  had  in- 
tended to  do  so  at  the  time  of  sail- 
ing, Mr.  Justice  Story  said  it  was  a  col- 
lateral act,  no  more  touching  the  legality 
of  the  voyage  than  if  they  had  been  taking 
on  board  some  illegal  ship  stores,  and  ac- 
cordingly held  that  the  policy  on  the  ship 
was  not  thereby  defeated." 

[CocKBURN,  C.J. — We  are  bound  by  the 
decision  in  Cunard  v.  Hyde  (1)  to  hold 
that  the  voyage  was  illegal,  and  any  one 
who  acts  in  the  voyage  with  knowledge  of 
such  illegality  is  implicated  in  it.] 

It  may  be  an  illegal  act  of  the  master, 
if  he  does  it  alone,  or  of  the  owner  also,  if 
done  by  his  permission,  but  there  is  no 
illegality  in  the  owner  if  he  knows  nothing 
about  it.  Lastly,  as  to  the  way  the  verdict 
ought  to  be  entered;  the  findings  of  the 
jury  are  entirely  in  favour  of  the  plaintiff, 
except  that  the  spars  were  on  deck  and 
that  there  were  more  than  were  wanted  for 
the  voyage.   The  fourth  plea  alleged,  that 

(8)  4  Oampb.  128. 

(9)  8  Term  Rep.  277. 

(10)  16  EMt,  85. 
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the  part  of  the  cargo  on  deck  was  part  of 
that  which  was  carried  as  freight^  and  the 
jury  have  found  that  was  not  so. 

[Per  CttriofrL — The  plea  means  that  there 
was  cargo  carried  on  deck;  and  if  necessary, 
the  plea  might  be  amended,  under  section 
222.  of  the  Common  Law  Procedure  Act, 
1852.] 

K  there  be  immaterial  aUegations  in  a 
plea,  they  need  not  all  be  found;  but  if  they 
cannot  be  separated,  they  must  all  be  found : 
and  here  so  much  of  the  plea  has  not  been 
found. 

Cur,  adv,  vuU. 

The  judgment  of  the  Court  (11)  was  now 
delivered  by — 

CocKBURN,  C.J. — This  was  an  action  on 
a  valued  policy  on  freight  from  Restigouch 
to  Liverpool,  for  a  total  loss  by  penis  of 
the  sea.  The  fourth  plea  is  to  the  effect 
that  the  ship  cleared  out  and  sailed  from 
Restigouch,  a  British  port  in  North  Ame- 
rica, after  the  1st  of  September  1861  and 
before  the  1st  of  May  1862;  that  her  cargo 
consisted  of  timber  and  wood  goods,  and 
that  the  whole  of  the  cargo  was  not  below 
deck,  but  on  the  contrary;  and  that  the 
master,  contrary  to  the  statute  (16  &  17 
Vict.  c.  107.  ss.  170, 171.  and  172),  placed 
and  kept  a  portion  of  the  cargo  on  deck, 
and  sailed  without  the  certificate  required 
by  the  statute,  and  that  the  plaintiff  was 
the  owner  of  the  vessel  The  fifth  plea  adds 
the  additional  averment  that  the  plaintiff 
intended  the  vessel  should  sail  so  loaded, 
and  made  the  policy  for  the  express  pur- 
pose of  protecting  the  adventure  so  prohi- 
bited by  the  statute  in  question.  Both 
these  pleas  were  traversed  and  also  demur- 
red to. — [His  Lordship  then  stated  the  facts 
which  appeared  at  the  trial;  the  ruling  of 
the  learned  Judge,  and  the  leave  reserved, 
precisely  as  they  have  been  already  set 
out,  and  then  continued  as  follows:] — A 
rule  was  accordingly  obtained  which  came 
on  for  argument  along  with  the  demurrer. 
On  the  argument  it  was  not  disputed  that 
the  fifth  plea  was  good,  and  that  the  judg- 
ment on  the  demurrer  to  that  plea  must  be 
for  the  defendant ;  but  it  was  also  not  dis- 
puted that  this  plea  was  not  proved,  and 
that  the  verdict  on  it  must  be  entered  for 

(11)  Cockbum,  C.J. ,  Blackbiim,  J. , and  MeUor, 


the  plaintiff.  We  expressed  our  opinion 
during  the  argument,  that  our  Brother 
Shee's  ruling  that  the  spars  in  question 
were  cargo  was  correct,  and  that  conse- 
quently the  fourth  plea  was  proved  in  sub- 
stance. It  was  objected  that  the  plea  was 
so  framed  as  to  aver  that  the  portion  of 
cargo  loaded  on  deck  was  part  of  that  which 
was  carried  on  freight,  but  we  expressed 
our  opinion  that  tUs  was  an  immaterial 
variance,  the  substance  of  the  plea  being 
that  cargo  was  illegally  carried  on  deck; 
and  that  if  necessary  an  amendment  in  the 
plea  might  be  made  accordingly.  The  ver- 
dict, therefore,  on  the  fourdi  plea  must 
stand  for  the  defendant;  but  the  real  ques- 
tion between  the  parties  is,  whether  the 
fourth  plea  is  good  in  substance,  and  on 
this  point  we  took  time  to  consider.  The 
result  of  our  deliberation  is,  that  in  our 
opinion  the  plea  is  bad. 

While  the  cases  of  Cunard  v.  Hyde  (1) 
establish,  that  where  the  provisions  of  the 
sections  in  question  of  16  &  17  Vict  c.  107, 
in  respect  of  the  stowage  of  timber  on 
deck  are  violated,  the  voyage  is  illegal, 
and  a  policy  of  insurance  on  such  a  voyage 
will  not  attach,  they  equally  decide  that 
knowledge  on  the  part  of  the  assured  of  the 
timber  being  so  stowed  is  necessary  to  avoid 
the  policy,  and  that  in  the  absence  of  such 
knowledge  the  assured  may  recover.  In 
the  present  case  the  assured  did  not  in 
fact  know  of  timber  being  stowed  on  the 
deck,  or  of  any  intention  on  the  part  of 
the  master  so  to  stow  it.  But,  the  insur- 
ance being  on  freight,  it  is  said  that  as  the 
stowing  of  the  cargo  is  immediately  within 
the  province  and  duty  of  the  master,  the 
assured,  the  shipowner,  must  be  considered 
as  bound  by  the  act  of  the  master  as  his 
agent,  and  that  the  knowledge  of  the  latter 
must,  in  law,  be  taken  to  be  that  of  the 
owner.  Admitting,  of  course,  the  general 
rule  that  a  principal  is  bound  by  the  acts 
and  knowledge  of  his  agent,  while  acting 
within  the  scope  of  his  authority,  we  are 
of  opinion  that  that  rule  has  no  application 
in  the  present  case.  For,  although  it  is 
true  that  the  stowing  of  the  cargo  is 
undoubtedly  within  the  authority  of  the 
master,  yet,  in  the  absence  of  proof  to 
the  contrary,  it  must  be  taken  that  his 
authority,  in  this  as  in  other  respects,  is 
by  his  instructions  limited  to  that  which 
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18  IftwfaL  '^The  trust  reposed  in  a  cap- 
tain of  a  vessel,"  says  Lord  Ellenbwough 
in  EarU  y.  Rowcroft  (12),  '^  obliges  him 
to  obey  the  written  instructions  of  his 
owners  where  they  give  any;  and  where 
his  instructions  are  silent  he  is  at  all 
events  to  do  nothing  but  what  is  consonant 
to  the  laws  of  the  land,  whether  with  or 
without  a  view  to  their  advantage ;  because, 
in  the  absence  of  express  orders  to  the 
omtrary,  obedience  to  the  law  is  implied 
in  their  instructions.  Therefore,  the  master 
of  a  vessel,  who  does  an  act  in  contravention 
of  the  laws  of  his  country,  is  guilty  of  a 
breach  of  the  implied  orders  of  his  owners." 
Applying  this  principle  to  the  present  case, 
it  follows,  that  no  authority  can  be  implied 
in  the  master,  in  the  discharge  of  his  duty, 
to  do  that  which,  with  fieference  to  this 
part  of  his  duty,  was  a  violation  of  the 
law.  Again,  it  is  a  well-established  dis- 
tincticHi  that,  while  a  man  is  civilly  re- 
sponsible for  the  acts  of  his  agent,  when 
acting  within  the  established  limits  of  his 
authority,  he  will  not  be  criminally  respon- 
sible for  such  acts,  unless  express  authority 
be  shewn,  or  the  authority  is  necessarily  to 
be  implied  from  the  nature  of  the  employ- 
ment ;  as  in  the  case  of  a  bookseller  heid 
liable  for  the  sale,  by  his  shopman,  of  a 
libellous  publication  (13).  Under  ordinary 
drcnmstances,  the  authority  of  the  agent 
is  limited  to  that  which  is  lawful.  If^  in 
seeking  to  carry  out  the  purpose  of  his  em- 
plojment,  he  oversteps  the  law,  he  outruns 
his  authority,  and  his  principal  will  not  be 
bound  by  what  he  does.  Now  in  the  pre- 
sent case,  as  has  been  already  pointed  out, 
not  only  are  there  no  circumstances  from 
which  an  authority  to  contravene  the 
statute  can  properly  be  implied,  but  accord- 
ing to  the  authority  of  Earh  v.  Bawcroft 
(12),  the  reverse  is  to  be  presumed.  It 
appears  to  us  therefore  impossible  to  say 
that  the  master,  in  stowing  the  cargo  on 
dedr,  contrary  to  the  act  of  parliament,  was 
acting  by  the  authority  of  his  owner ;  or 
that  the  latter  was  bound  by  his  knowledge. 
This  view  of  the  law,  as  here  applicable, 
becomes  materially  confirmed,  if  the  case 
be  looked  at  in  another  point  of  view.     It 

(12)  8  East,  188. 

(18)  Bee  Com.  Dig. '  label,'  (B.  1). 


seems  clear,  on  the  authority  of  EarU  v. 
Bowcroft  (12)  that  if  the  master  of  a  vessel, 
acting  within  what  otherwise  would  be 
the  extent  of  his  authority,  contravenes 
some  positive  law,  and  thereby  causes 
injury  to  his  owners,  this  will  be  barratry 
in  the  master,  notwithstanding  that  the 
purpose  of  the  thing  done  was  to  benefit 
the  owners.  In  the  case  referred  to,  the 
master,  having  instructions  to  make  the 
best  purchases  with  despatch,  had  gone 
into  an  enemy's  port  to  complete  his 
cargo,  which  could  be  most  speedily  and 
cheaply  obtained  there,  in  consequence 
of  which  the  ship  was  seized  and  confis- 
cated. This  proceeding  on  the  part  of  the 
master,  though  within  the  general  scope  of 
his  authority,  and  though  done  in  the 
interest  of  Ms  owners,  was  held  to  be  bar- 
ratrous; and  the  owner,  on  a  policy  in 
which  barratiy  of  the  master  was  insured 
against,  was  held  entitled  to  recover. 
Within  the  principle  of  this  decision,  the 
soundness  of  which  never  has  been  ques- 
tioned, the  conduct  of  the  master  in  the 
present  case  would  have  amounted  to 
barratry,  as  being  <an  unlawful  act  done  in 
contravention  of  his  duty,  though  with  the 
intention  of  benefiting  his  owners.  Had 
the  statute  attached  the  forfeiture  of  the 
vessel  as  the  penalty  of  the  offence,  and 
the  vessel  had  been  confiscated,  the  owner 
would  have  recovered  on  an  insurance 
against  loss  by  barratry.  But,  to  consti- 
tute barratry,  there  must  necessarily  be  an 
absence  of  consent  and  knowledge  on  the 
part  of  the  owner.  Where  an  act,  which 
would  otherwise  be  barratrous,  is  done 
with  the  assent  and  knowledge  of  the 
owner,  it  ceases  to  be  barratrous.  If,  there- 
fore, the  knowledge  of  the  master  could  be 
taken  to  be  the  knowledge  of  the  owner, 
an  illegal  and  otherwise  barratrous  act, 
done  by  the  master,  would  not  in  case  of 
loss  occasioned  thereby  give  the  owner  a 
right  to  recover.  But  Earle  v.  Rowcroft  (12) 
directly  establishes  that  on  loss  occasioned 
by  the  illegal  act  of  the  master,  without  the 
authority  of  the  owner,  the  latter  may  re- 
cover; and  therefore  shews  that,  where  the 
roaster  does  an  illegal  act,  which,  but  for 
its  illegality,  would  be  within  the  scope  of 
his  ordinary  authority,  but  which,  being 
illegal,  is  barratrous,  this  will  not  amount 


68 


COURT  OF  QUEEN'S  BENCH : 


[N.& 


in  point  of  law,  to  aasent  or  knowledge  on 
the  part  of  his  employer.  For  these  reasons, 
it  appears  to  ns,  that  the  plaintiff  in  this 
action  cannot  be  taken  to  have  construe- 
tively,  any  more  than  he  had  actually,  know- 
ledge of  the  illegal  act  of  the  master,  and 
that,  consequently,  within  the  decision  in 
Cunard  v.  Hyde  (1),  he  is  entitled  to  re- 
cover ;  and  that  our  judgment,  therefore, 
should  be  in  his  favour.  I  should  add, 
that  this  judgment  should  be  taken  as  that 
of  my  Brofiiers  Blackburn  and  Mellor 
and  myself  My  Brother  Crompton,  having 
been  obliged  to  leave  the  Court  before  the 
argument  was  concluded,  takes  no  part  in 
the  judgment. 

Judgment  for  the  plaintiff. 


1865 
Jan.  28 


18.  j 


BILLS  AND  AKOTHEB,  assignees 

of  WILLIAM  SMITH,  a  haTik- 
rupt,  V.  CHARLES  SMITH. 


Bankrupt  —  Fraudulent  FreferenM  — 
Direction  to  Jury, 

Primd  facie  a  trader  who,  on  the  eve  of 
bankruptcy,  hands  over  to  a  creditor  assets 
which  ought  to  be  rateably  distributed  among 
all  his  creditors,  must  be  taken  to  have  cuted 
in  fraud  of  the  law.  But  if  circumstances 
exist  which  tend  to  explain  and  give  a  differ- 
ent character  to  the  transaction,  and  to  shew 
that  the  debtor  acted,  from  a  different  motive, 
these  circumstances  ought  to  be  left  to  the 
jury;  and  the  proper  direction  in  such  a  ecus 
is  that,  unless  the  Jury  come  to  the  conclu- 
sion that  the  debtor  had  the  intention  of 
defeating  the  law,  and  preventing  the  due 
distribution  of  his  assets,  by  preferring  one 
creditor  at  the  expense  of  the  rest,  the  trans- 
action stands  good  in  law.  The  whole  ques- 
tion turns  upon  the  intention  of  the  trader 
in  disposing  of  his  goods  to  the  particular 
creditor. 

Declaration  by  the  assignees  of  a 
bankrupt,  containing  the  common  money 
counts. 

Plea,  never  indebted. 

Issue  joined. 

Upon  the  trial,  which  took  place  before 
Blackburn,  J.,  at  the  last  Summer  Assizes 


for  Lincolnshire,  it  appeared  that  the  action 
was  brought  by  the  assignees  of  William 
Smith,  a  bankrupt,  against  his  brother, 
to  recover  back  a  sum  of  money  paid  to 
him  by  the  bankrupt,  as  it  was  alleged, 
by  way  of  fraudulent  preference.  Evi- 
dence was  given  that  William  Smith 
became  a  bankrupt  on  the  24th  of  Sep- 
tember 1862.  Before  his  bankruptcy, 
and  at  the  end  of  April  1862,  he  had 
applied  to  the  defendant  for  a  loan  of 
money.  The  defendant  told  him  that  he 
had  not  the  money,  but  that  he  thought 
he  could  get  it  from  his  bankers,  upon 
pledging  ^mself  to  pay  it  on  a  particular 
day.  It  was  arranged  between  tiiem  that 
William  Smith  should  repay  the  money  on 
the  1st  of  July,  and  the  defendant  procured 
it  from  his  bimkers  on  the  express  contract 
that  he  would  repay  it  on  that  day.  On  the 
1st  of  July,  William  Smith  of  his  own  accord 
paid  to  the  defendant  the  sum  of  money 
advanced,  with  the  bankers'  charges  and 
commission.  From  the  time  of  applying  for 
the  money  in  the  month  of  April,  William 
Smith  was  in  embarrassed  circumstances, 
and  was  hopelessly  insolvent  on  the  1st  of 
July.  The  defendant  knew  nothing  of  this, 
and  acted  in  a  bond  fide  mtjuker  throughout 
the  transaction. 

The  learned  Judge  directed  the  jury  that 
if  the  bankrupt,  though  he  was  aware  that 
bankruptcy  was  unavoidable,  and  though 
no  application  had  been  made  for  pay- 
ment, paid  this  debt  simply  in  discharge 
of  the  obligation  he  had  entered  into 
to  pay  on  a  given  day,  without  any  view 
of  giving  preference  to  this  particular 
creditor  at  ike  expense  of  the  other  cre- 
ditors, the  payment  would  not  be  a  frttu- 
dulent  preference  within  the  meaning  of 
the  bankrupt  law.  The  jury  found  for 
the  defendant 

A  rule  was  subsequently  obtained,  calling 
upon  the  defendant  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new 
trial  had  between  the  parties  on  the  ground 
of  misdirection. 

Macaulay  and  Fitsfames  Stephen  shewed 
cause  (Jan.  13). — ^They  referred  to  Har- 
man  v.  Fishar  (1),    Vacher  v.  Cocks  (2), 

(1)  Cowp.  117, 128. 

(2)  1  B.  &  Ad.  145. 
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Hunt  V.  Mortimer  (3),  Cook  v.  RogerB  (4), 
Straehan  v.  Barton  (5),  AbeU  y.  Daniel  (6) 
and  Gibson  v.  j^ou^  (7). 

Hayes^  Serf.,  and  i4.  TFt7&  supported  the 
mlc — They  referred  to  Crosby  v.  Crouch 
(8),  Alderson  v.  Temple  (9),  Ogdtn  v.  jSton^ 
(10),  Morgan  v.  Brundrett  (11),  Hartshorn 
T.  Slodden  (12),  7%omjMon  v.  ^Vtf«na«(13) 
and  Edwards  v.  (r^^n  (14). 

The  arguments  are  fully  referred  to  in 
the  judgment  of  the  Court 

Cifr.  flufv.  imZ<. 

The  judgment  of  the  Court  (15)  was  now 
delivered  by 

CocKBUBN,  C.J. — This  was  an  action 
by  the  assignees  of  William  Smith,  a  bank- 
rupt, to  recover  back  a  sum  of  money  paid 
to  the  defendant,  as  it  was  alleged,  by  way 
of  finudulent  preferenca  On  the  trial, 
evidence  was  given  that  W.  Smith  became 
a  bankrupt  on  the  24th  of  September  1862. 
Before  bis  bankruptcy,  and  at  the  end  of 
April  1862,  he  had  applied  to  the  defen- 
dimt,  Charles  Smith,  who  was  his  brother, 
for  a  loan  of  money.  C.  Smith,  according 
to  the  evidence,  which  the  jury  must  be 
taken  to  have  believed,  told  him  that  he 
had  not  the  money,  but  that  he  thought 
that  he  could  procure  it  from  his  bankers 
on  pledging  himself  to  repay  it  on  a  par- 
ticular day,  and  he  asked  his  brother 
William  when  he  would  be  able  to  repay 
the  money,  and  was  told,  on  the  Ist  of 
July  then  next.  The  defendant  then  went 
to  his  bankers  and  obtained  from  them  an 

(8)  10  B.  k  C.  44. 

(4)  7  Bing.  488. 

(5)  11  £zch.  Rep.  647;  8.0.  25  Law  J.  Bep. 
(V.B.)  Exch.  182. 

(6)  M.  h  M.  870. 

(7)  3  So.  229. 

(8)  2  Campb.  166,  168. 

(9)  4  Burr.  2235,  2240. 

(10)  llMee.fcW.494. 

(11)  5  B.  ft  Ad.  289 ;  b.  0.  2  Law  J.  Eep.  (k.b.) 
K.B.  195. 

(12)  2  B.  ft  P.  582,  585. 

(13)  1  Term  Rep.  155. 

(14)  28  Law  J.  Rep.  (vs.)  Q.B.  850;  1.0.  2 
JS.  ft  K»  29. 

(15)  Cockbnzn,  C.  J.,  CromptoD,  J.,  Blackburn, 
J.,  and  MeOor,  J. 


advance  of  the  sum  required,  on  the  deposit 
of  some  title-deeds,  on  the  express  contract 
that  he,  the  defendant,  would  repay  the 
money  on  the  Ist  of  July.  He  returned 
to  W.  Smith  and  informed  him  of  the  terms 
on  which  he  had  obtained  the  money,  and 
the  money  was  lent  by  the  defendant  to 
W.  Smith  on  the  29th  of  April,  on  the 
security  of  a  promissory  note  payable  on 
demand.  A  few  days  before  the  1st  of 
July  the  brothers  again  met,  when  W. 
Smith,  without  any  fresh  application,  told 
the  defendant  that  he  should  be  prepared 
to  pay  him  on  the  1st  of  July,  and  re- 
quested to  know  the  amount  of  the  bankers' 
commission  and  other  charges,  that  he 
might  pay  the  whole  sum  at  once.  He 
was  told  what  they  were,  and  on  the  1st  of 
July,  without  any  further  application,  he 
brought  the  money  to  the  defendant,  and 
paid  him.  W.  Smith  was  in  good  general 
credit  till  some  time  after  this  payment; 
but  the  fiict  was,  that  he  was,  during  the 
whole  period  of  this  transaction,  and  had 
long  been,  in  very  embarrassed  circum- 
stances ;  and  the  money  he  thus  obtained 
was  wanted  to  pay  off  a  creditor  then 
pressing  him  for  payment  But  the  defen- 
dant was  not  at  all  aware  of  these  facts, 
and  it  was  admitted  at  the  trial,  that  the 
whole  transaction  was  perfectly  bond  fide 
on  his  part.  The  evidence  shewed  that 
the  affairs  of  W.  Smith  continued  to  get 
worse,  and  that  on  the  Ist  of  July  they 
had  become  hopeless.  On  the  22nd  of 
August  he  issued  a  circular  to  his  creditors, 
and  on  the  24th  of  September  he  became 
a  bankrupt 

It  was  left  to  the  juiy  as  a  question  of 
&ct,  whether  at  the  time  of  the  payment 
to  the  defendant  C.  Smith,  bankruptcy 
was  contemplated  by  W.  Smith ;  and  they 
were  told,  that  if  the  payment  was  in  con- 
templation of  bankruptcy,  and  voluntary, 
they  ought  to  infer  that  it  was  intended  to 
prevent  the  equal  distribution  of  the  pro- 
perty amongst  the  general  creditors;  in 
which  case  it  would  be  void  as  against  the 
assignees.  So  far,  no  complaint  is  made  of 
the  direction ;  but  my  Brother  Blackburn, 
who  tried  the  cause,  further  told  the  jury, 
that  if  the  bankrupt,  though  he  was  aware 
that  bankruptcy  was  unavoidable,  and 
though  no  application  had  been  made  for 
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payment^  paid  this  debt  simply  in  dis- 
chaige  of  the  obligatioii  he  had  entered 
into  to  pay  on  a  given  day,  without  any 
view  of  giving  a  preference  to  this  parti- 
cular creditor  at  the  expense  of  the  rest, 
the  payment  would  not  be  a  fraudulent 
preference  within  the  meaning  of  the  bank- 
rupt law.  The  jury  having  found  for  the 
defendant,  we  must  take  it  as  a  fact,  that 
the  payment  was  made  by  the  bankrupt 
bond  fidey  and  without  any  intention  of 
giving  an  undue  preference  to  the  defen- 
dant And  the  question  is,  whether  the 
direction  of  the  learned  Judge  to  the  jury 
was  wrong,  in  telling  them  that  a  pa3nne&t 
made  under  such  circumstances  was  good, 
as  against  the  assignees,  on  bankruptcy 
supervening. 

On  the  part  of  the  plaintiffs,  it  was  con- 
tended that  the  payment,  having  been  made 
without  any  application  from  the  defen- 
dant, must  be  taken  to  have  been  purely 
voluntary  on  the  bankrupt's  part ;  and  it 
was  urged,  that  as  the  effect  of  such  a  pay- 
ment would  necessarily  be  to  prevent  the 
rateable  distribution  of  his  effects  among 
his  creditors,  and  so  to  defeat  the  bankrupt 
law,  and  as  a  man  must  be  taken  to  intend 
that  which  is  the  necessary  consequence  of 
his  acts,  a  payment  made  spontaneously  by 
a  debtor  on  the  eve  of  bankruptcy  must  neces- 
sarily be  a  fraudulent  preferenca  The  cases 
were  also  relied  upon,  in  which  the  question 
had  been  discussed  whether  the  payment 
had  been  made  voluntarily  or  on  the  demand 
of  the  creditor ;  and  the  language  of  the 
Judges,  in  pointing  out  this  distinction  as 
the  criterion  of  the  validity  of  the  payment 
was  also  adverted  to,  as  shewing  that  the 
absence  of  any  demand  by  the  creditor  must 
be  considered  as  conclusive  of  the  payment 
being  a  fraudulent  preference.  In  effect, 
the  argument  for  the  plaintiff  came  to  this, 
— ^that  no  payment  made  by  a  debtor,  on 
the  eve  of  bankruptcy,  out  of  a  fund  which 
would  otherwise  be  distributable  among 
his  creditors,  without  a  demand  from  a  par- 
ticular creditor,  would  be  other  than  a  frau- 
dulent preference.  We  are  unable  to  assent 
to  this  proposition.  There  is  no  doubt  that, 
in  the  great  majority  of  cases,  the  question 
of  fraudulent  preference  would  be  deter- 
mined by  the  fact  of  the  payment  having 
been  made  spontaneously  by  the  debtor, 


without  pressure  on  the  part  of  the  creditor. 
Unexplained,  a  payment  so  made  would 
carry  with  it  the  presumption,  that  the  in- 
tention of  the  debtor  was  to  act  in  fruud  of 
the  bankrupt  law.  Hence  the  importance 
of  requiring  proof  of  pressure  on  the  part  of 
the  creditor,  in  order  to  rebut  the  inference 
which  would  otherwise  arise  from  the  appa- 
rent spontaneousness  of  the  act;  and  hence 
the  language  of  the  Judges,  in  the  cases 
referred  to,  in  distinguishing  between  a 
voluntary  payment  and  one  made  on  the 
pressure  of  the  creditor.  But  it  by  no 
means  follows  because,  in  the  majority  of 
cases,  the  absence  of  pressure  by  the  cre- 
ditor may  properly  lead  to  the  inference  that 
the  debtor  intended  to  act  in  fraud  of  the 
law,  that  that  circumstance  must  necessarily 
be  conclusive  in  a  case  where  other  circum- 
stances are  found  sufficient  to  rebut  the 
presumption  of  fraudulent  intention ;  for  it 
must  be  borne  in  mind  that  the  true  question 
in  all  these  cases  is,  whether  the  intention 
with  which  the  payment  was  made  was  to 
defeat  the  operation  of  the  bankrupt  law. 
It  is  this  intention  to  act  in  fraud  of  the 
law  which  stamps  the  preference  of  the  par- 
ticular creditor,  however  morally  honest, 
with  the  character  of  fraud. 

It  may  not  be  unimportant  to  observe 
how  the  law  as  to  fraudulent  preference 
has  arisen.  The  statutes  relating  to  bank- 
ruptcy contained  no  provision  invalidating 
pa3rments  made  prior  to  the  act  of  bank- 
ruptcy; but  the  Courts,  frt)m  the  time  of 
Lord  Mansfield,  held,  that  if  a  trader,  in 
contemplation  of  bankruptcy,  with  a  view 
to  evade  the  bankrupt  law,  preferred  a  par- 
ticular creditor  to  the  detriment  of  the  rest, 
such  a  preference  was  a  fraud  upon  the 
law  and  the  transaction  could  not  stand. 
Lord  Ellenborough,  in  Crosby/  v.  Crouch 
(8),  says,  "  this  was  an  excrescence  on  the 
bankrupt  laws,"  and  that  in  his  opinion 
the  cases  had  gone  far  enough,  and  ought 
not  to  be  further  extended  Be  this  as  it 
may,  the  intention  of  the  party,  making  the 
payment,  to  defeat  the  law  was  always  con- 
sidered as  the  cardinal  point  on  which  the 
whole  question  turned.,  "  Where  an  act  is 
done  which  is  right  to  be  done,"  says  Lord 
Mansfield,  in  Harman  v.  jPwAar  (1),  (by 
which  of  course  he  means  "  right"  irrespec- 
tively of  the  bankrupt  law),   "  and   the 
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single  motive  is  not  to  give  an  iinjnst  pre- 
ference, the  creditor  will  have  a  preference." 
^'Abanknipt,"  says  Heath,  J.,  in  Hartshorn 
T.  Slodden  (12),  "  has  the  disposition  of  his 
property  till  the  moment  when  he  commits 
an  act  of  bankruptcy;  and  unless  he  dis- 
pose of  it  in  fravdem  Ugii^  his  transfer 
will  be  good.  Fraud,  indeed,  changes  the 
complexion  of  things  both  in  civil  and 
criminal  cases."  It  is  with  reference  to  the 
intention  and  motives  of  the  party  making 
the  payment,  that  the  fact  of  threats  or 
importunity  on  the  part  of  the  creditor 
becomes  in  the  majority  of  cases  a  matter 
of  so  much  importance.  Not,  indeed,  that 
the  hostile  attitude  of  the  creditor  will  of 
itself  legalise  the  payment,  if  the  debtor 
was  uninfluenced  thereby,  and  the  payment 
made  voluntarily  by  the  debtor  and  with  a 
view  to  prejudice  his  other  creditors — Cock 
V.  Rngen  (4).  The  pressure  of  the  creditor 
becomes  material,  because,  as  is  said  by 
Lord  Ellenborough,  in  Croehy  v.  Crouch  (8), 
''his  demand  repels  the  presumption  that 
the  bankrupt,  on  the  eve  of  bankruptcy, 
made  a  distinction  among  his  creditors  and 
spontaneously  &voured  one  of  them  to  the 
prejudice  of  the  rest"  The  pressure  of  the 
particular  creditor  does  not  make  the  pay- 
ment any  the  less  contrary  to  the  policy  of 
the  bankrupt  law,  which  seeks  to  insure 
the  rateable  distribution  of  the  insolvent 
trader^s  assets,  but  which  distribution  is 
defeated  by  the  payment  to  the  single 
creditor  whether  importunate  or  not.  Nei- 
ther can  it  be  said  that  the  pressure  ope- 
rates to  compel  payment  by  the  debtor;  for 
the  latter,  if  he  knows  that  bankruptcy  is 
inevitable,  must  also  know  that  it  will  pro- 
tect his  property  and  his  person  against  the 
individual  creditor.  The  effect  of  pressure, 
therefore,  in  legalizing  the  payment  is  only 
that  it  rebuts  the  presumption  of  an  inten- 
tion on  the  part  of  the  del>tor  to  act  in 
fraud  of  the  law,  from  which  fraudulent 
intention  alone  arises  the  invalidity  of  the 
transaction.  But  if  the  &ct  of  pressure 
by  the  creditor  only  operates  in  the  way 
pointed  out,  why  may  not  any  other  cir- 
cumstance, which  in  like  manner  would 
serve  to  repel  the  presumption  of  fraudu- 
lent intention,  be  available  for  this  pur- 
pose! The  question,  whether  an  intention 
to  defeat  the  law  and  to  prevent  the  due 


distribution  of  his  assets  existed  in  the 
mind  of  the  trader  in  handing  over  the  por- 
tion of  them  in  question  to  the  creditor,  is 
one  of  fact  for  the  jury.  If  the  act  was 
spontaneous  on  the  part  of  the  debtor,  and 
there  are  no  circumstances  to  rebut  the 
presumption  which  arises  from  the  act 
having  been  done  purely  voluntarily  on  his 
part,  the  jury  should  be  told  to  infer  that 
the  preference  was  fr*audulent  and  wrong- 
ful But  if  there  are  circumstances  by 
which  the  presumption  may  be  rebutted, 
these  circumstances,  whatever  they  may  be, 
are  for  the  consideration  of  the  jury,  and 
cannot  properly  be  withdrawn  from  them ; 
and  a  direction  to  the  jury  that,  although 
the  transaction  was  apparently  voluntary 
on  the  part  of  the  debtor,  if  the  effect  of 
the  evidence  on  their  minds  is  to  satisfy 
them  that  the  desire  to  give  a  frraudulent 
preference  was  not  the  motive  operating  on 
the  debtor  in  handing  gver  his  assets  to 
the  particular  creditor,  they  ought  to  uphold 
the  transaction,  is  in  our  opinion  perfectly 
correct. 

In  the  present  case  we  must  take  it,  on 
the  finding  of  the  jury,  that  the  motive, 
operating  on  the  mind  of  the  debtor,  was 
his  sense  of  the  obligation  arising  from  the 
undertaking  to  return  the  money  on  the 
appointed  day.  We  are  not  called  upon 
to  say  whether  we  approve  of  the  verdict 
of  the  jury,  or  whether  it  would  not  have 
been  more  satisfactory  if  the  jury,  looking 
to  the  desperate  pecuniary  position  of  the 
debtor,  and  the  near  relationship  of  the 
parties,  and  to  the  absence  of  any  demand 
of  payment,  had  come  to  a  different  con- 
clusion as  to  the  motive  of  the  payment; 
we  have  only  to  deal  with  the  direction 
of  the  learned  Judge,  that  if  the  desire  to 
fulfil  an  undertaking,  believed  to  be  per- 
emptory, was  the  motive  of  the  debtor,  the 
payment  would  be  legal  and  valid. 

This  case,  no  doubt,  does  not  fall  within 
the  principle  of  Toovey  v.  MUne  (16)  and 
cases  of  that  class,  in  which  it  having  been 
agreed  that  a  fund  should  be  specifically 
appropriated  to  a  particular  purpose,  as 
equity  would  enforce  the  specific  applica- 
tion, the  money  would  not  pass  to  the 
assignees.    In  the  present  case  the  agree- 

(16)  2  B.  &  Aid.  683. 
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ment  was  not  to  pay  out  of  a  particular 
fund,  but  to  pay  on  a  particular  day,  and 
the  payment  was  made  accordingly.  But 
there  is  authority  for  holding  that  where 
money  ia  paid  under  a  special  contract  for 
repayment  made  when  the  money  was  lent, 
this  will  not  amoimt  to  a  fraudulent  pre- 
ference In  Hunt  V.  Mortimer  (3),  where 
a  trader  in  insolvent  circumstances,  having 
an  order  from  the  East  India  Company 
which  h6  had  not  funds  to  execute,  bor- 
rowed money  on  an  agreement  that  the 
lender  should  receive  the  money  for  the 
order  and  repay  himself  and  this  was 
accordingly  done,  this  Court  upheld  the 
transaction,  as  not  amounting  to  a  fraudu- 
lent preference.  Parke,  J.,  it  is  true,  puts 
it  upon  the  principle  of  the  fund  being 
bound  in  equity  to  the  specific  appropri- 
ation ;  but  Lord  Tenterden,  Bayley,  J.  and 
Littledale,  J.  appear  to  have  proceeded  on 
the  more  general  ground  Littledale,  J. 
expressly  says,  "/Hiat  a  payment  is  not 
volimtaiy  if  it  is  the  subject  of  a  special 
contract  made  before  the  money  was  lent." 
In  Vacher  v.  Cocks  (2),  in  which  case  an 
army  agent,  on  receiving  credit  from  his 
bankers,  the  defendants,  engaged  to  pay 
over  to  them,  on  receipt,  sums  which 
usually  came  to  his  hands  half-yearly  from 
government  for  the  discharge  of  pensions, 
and  paid  them  accordingly,  Lord  Tenter- 
den, at  Nisi  Prius,  directed  the  jury  that 
if  the  payments  were  made  in  pursuance 
of  an  antecedent  contract  entered  into  on 
opening  the  new  account,  or  with  a  view 
to  enable  the  bankers  to  honour  the  bank- 
rupt's drafts,  that  he  might  go  on  for  a 
time,  then  to  find  for  the  defendants; 
whereupon  the  counsel  for  the  plaintiffs 
elected  to  be  nonsuited.  A  rule  to  set 
aside  the  nonsuit  having  been  obtained, 
the  Court  held  that,  as  the  direction  was 
admitted  to  be  right  on  the  second  point, 
the  nonsuit  must  stand;  so  that  it  became 
unnecessary  to  decide  whether  the  direc- 
tion on  the  first  point  was  right  But 
Bayley,  J.  expresses  his  opinion,  that  the 
questions  left  to  the  jury  were  both  proper. 
His  language  appears  very  much  to  the 
present  purpose.  He  says,  "  The  ques- 
tion of  fraudulent  preference  depends  on 
what  passes  in  the  mind  of  the  party 
making  the  payments  at  the  time  they 


are  made;  if  he  acts  in  pursuance  of  a 
contract  or  engagement,  or  otherwise  under  . 
such  circumstances  that  he  cannot  have  a 
choice,  the  payments  are  evidently  not  the 
result  of  preference."  Littledale,  J.  appears 
to  have  concurred  in  this  view,  although 
Parke,  J.  expresses  doubts  as  to  the  direc- 
tion on  the  first  point,  and  appears  to  have 
thought  it  incorrect  In  another  case  of 
Abell'v,  Daniel  (6),  where  a  sum  of  money 
had  been  granted  by  a  trader  shortly  b^ore 
his  bankruptcy,  to  his  son,  whom  he  was 
in  the  habit  of  maintaining,  Lord  Tenterden 
left  it  to  the  jury  to  say  whether  the  money 
was  given  in  the  ordinary  course  of  main- 
taining the  son,  or  for  the  purpose  of  secur- 
ing an  advantage  to  the  latter  over  the 
creditors,  and  with  a  view  to  benefit  him  at 
their  expense.  This,  it  is  true,  amounts  to 
no  more  than  a  ruling  at  Nisi  Prius,  but 
the  ruling  does  not  appear  to  have  been 
questioned. 

In  our  opinion,  founded  both  on  the  rea- 
son of  the  thing  and  on  the  result  of  the 
authorities,  the  whole  question  turns  on 
the  intention  of  the  tntder  in  disposing 
of  his  effects  to  the  particular  creditor. 
Pritnd  facie^  a  trader  who,  on  the  eve  of 
bankruptcy,  hands  over  to  a  creditor  assets 
which  ought  to  be  rateably  distributed 
among  all  his  creditors,  must  be  taken 
to  have  acted  in  fraud  of  the  law;  but  if 
circumstances  exist  which  tend  to  explain 
and  give  a  different  character  to  the  trans- 
action, and  to  shew  that  the  debtor  acted 
from  a  different  motive,  these  circumstances 
must  be  left  to  the  jury,  who  should  be 
told  that,  unless  they  come  to  the  conclusion 
that  the  debtor  had  the  intention  of  defeat- 
ing the  law,  and  preventing  the  due  dis- 
tribution of  his  assets,  by  preferring  one 
creditor  at  the  expense  of  the  rest,  the 
transaction  will  stand  good  in  law.  This, 
it  appears  to  us,  was  in  substance  and  effect 
the  direction  of  my  Brother  Blackburn  to 
the  jury.  We,  therefore,  hold  that  the 
direction  was  right,  and,  consequently,  that 
this  rule  must  be  discharged. 

Eule  discharged. 
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S0BEST8  V.  EVANS. 


Arbitration — Award — Enlargement  of 
Time — Rule  of  Coxtrt — Affidavit. 

Where  matters  in  difference  had  been 
referred  to  an  arbitrator  by  Judges  order^ 
and  the  abitraior^  after  twice  enlarging  the 
time,  had  made  his  awards  the  order  of 
reference  may  be  made  a  rule  of  Court 
without  an  affidavit  verifying  the  dates  of 
such  enlargement. 

This  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  a  nile  obtained  to 
make  an  order  of  reference  a  rule  of  Clourt, 
shoidd  not  be  discharged  on  the  ground  that 
the  affidavit  did  not  verify  the  dates  at 
which  the  enlargements  of  time  for  making 
the  award  had  been  made. 

This  case  had  been  before  the  Court  in 
Michaelmas  Term,  1864  (1),  and  now  the 
following  additional  facts  were  disclosed. 
The  order  of  reference  shewed  that  two 
enlargements  of  time  had  been  made.  The 
plaintiff  had  'wished  to  have  the  award  set 
aside,  and  had  endeavoured  to  obtain  from 
the  arUtiatoran  affidavit  that-the  time  had 
not  been  duly  and  properly  enlarged  by  him 
as  it  appeared  to  be  from  the  award  itself. 
The  arbitrator  refused  to  make  the  affidavit, 
and  the  plaintiff  then  filed  a  bill  in  Chan- 
cery in  relation  to  the  same  matters  as 
those  vhich  were  decided  on  the  reference. 
The  defendant,  wishing  to  set  up  the  award 
as  an  answer  to  the  bill,  obtained  a  rule  to 
have  the  order  of  reference  made  a  rule  of 
Court  upon  an  affidavit  verifying  the  hand- 
writing of  the  arbitrator.  The  present  rule 
was  then  obtained  on  an  affidavit  that 
the  time  had  not  been  duly  enlarged. 
The  arbitrator,  having  been  examined  in 
obedience  to  the  order  of  this  Court  (1), 
swore  that  the  time  had  been  twice  duly 
and  properly  enlarged,  as  appeared  on  the 
£&ce  of  the  award. 

MeUishsjid  Bobins  shewed  cause. — This 
rule  must  be  discharged,  the  affidavit 
having  been  sufficient  according  to  the 
practice  of  this  Court  The  arbitrator  has 
now  been  examined,  and  the  Court  will 
assume  that  he  has  spoken  the  truth,  and 
that  the   time  has  been   duly    enlarged. 

(1)  Suprk,  page  7. 
Xbw  Sbriss,  34.— Q.B. 


They  referred  to  Dickins  v.  Jarvis  (2)  and 
to  In  re  Smith  v.  Beeves  (3). 

[CocKBUBN,  C.J.  (after  consulting  with 
the  Masters.) — According  to  the  practice  of 
this  Court  and  of  the  Court  of  Exchequer, 
established  since  the  passing  of  the  Com- 
mon Law  Procedure  Act,  1854,  it  is  suffi- 
cient if  the  affidavits  are  in  the  form  used 
in  this  case.  That  being  so,  if  a  party 
endeavours  to  prevent  the  order  of  refer- 
ence being  made  a  rule  of  Court,  and  it 
turns  out,  as  it  does  here,  that  the  enlarge- 
ments of  time  have  been  properly  made, 
it  would  seem  that  he  ought  to  pay  the 
costs.] 

Bovill  and  Shaw^  in  support  of  the  rule. 
— It  was  supposed  that  the  affidavit  used 
was  not  sufficient,  and  when  it  was  found 
that  the  arbitrator  refused  to  make  an 
affidavit,  the  plaintiff  was  justified  in 
inferring  that  there  was  something  wrong. 
The  only  provision  in  the  Common  Law 
Procedure  Act,  1854,  which  can  be  said  to 
apply  to  the  matter,  is  that  in  the  26th 
section,  namely,  that  it  shall  not  be  necessary 
to  call  the  attesting  liitness,  if  there  be 
one ;  and  there  is  no  reason  why  the  old 
practice  of  verifying  each  enlargement 
should  not  be  followed — see  Davis  v.  Vass 
(4)  and  Moule  v.  StatoeU  (5).  The  practice 
is  laid  down  in  2  Chiti.  ArckboUTs  Practice^ 
p.  1631,  as  follows:  '^Also,  when  it  is 
necessary  to  make  any  enlargements  of 
the  time  for  making  of  the  award  a  part 
of  the  rule  of  Court,  there  should  be  an 
affidavit  that  the  enlargements  have  been 
duly  made.  If  a  cause  has  been  referred 
by  a  Judge's  order,  or  an  order  of  Nisi 
Prius,  no  affidavit  is  necessary;  unless 
indeed  it  is  necessary  to  make  any  en- 
largement of  the  time  for  making  the 
award  a  part  of  the  rule  of  Court,  in 
which  case  there  must  be  an  affidavit  of 
the  enlargement." 

CocKBURN,  C.J. — I  am  of  opinion  that 
this  rule  must  be  dischaiged.  It  appears 
to  be  the  existing  practice  of  this  Court 
that  it  is  not  requisite  that  there  should 
be  an  affidavit  by  an  attesting  witness  that 
the  enlargements  have  been  duly  made,  and 

(2)  5  B.  &  C.  52S. 

(3)  6  Dowl.  P.C.  613. 
(4^  15  Eiwt,  97. 

{5)  15  BMt,  note,  p.  99. 
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that  the  order  of  reference  may  be  made 
a  rale  of  Court  upon  an  affidavit  verifying 
the  handwriting  of  the  arbitrator.  We 
cannot  therefore  expect  that  any  farther  affi- 
davit should  have  been  made.  It  appears 
that  the  plaintiff  applied  to  the  arbitrator 
to  make  the  affidavit,  and  he  refused  to  do 
so.  It  might  be  expedient  that  an  affidavit 
by  the  aUesting  witness,  if  there  be  one, 
or  by  the  arbitrator  if  there  be  not,  should 
be  required  in  order  to  remove  all  doubt, 
but  that  is  not  the  practice,  and  we  need 
not  now  consider  the  expediency  of  it 
The  conduct  of  the  arbitrator  was  such  as 
was  fairly  calculated  to  engender  suspicion, 
and  that  being  so,  the  rule  will  be  dis- 
charged, but  without  costs. 

Cromptoit,  J. — ^The  practice  in  two,  if 
not  in  aU  three  of  the  superior  Courts,  is  not 
to  require  affidavits  of  the  kind  here  insisted 
on,  and  I  am  not  willing  to  upset  such 
practice.  On  a  trial  at  Nisi  Prius  it  would 
be  supposed  that  the  enlaigement  had  been 
made  at  the  time  it  appeared  to  have  been 
made.  The  conduct  of  the  arbitrator  justi- 
fied some  suspicion,  and  I  therefore  agree 
that  there  should  be  no  costs. 

Blackburn,  J. — The  practice  has  ex- 
isted for  ten  or  twelve  years,  and  no  incon- 
venience has  been  found  to  result  from  it. 
Here  the  party  might  not  unreasonably 
doubt  whether  the  enlargement  had  been 
properly  made  or  not. 

MsLLOR,  J. — I  am  of  the  same  opinion. 
Rule  discharged,  toithawt  costs. 


1 864.      )  WATSON,  appellant,  v,  marttn, 
Nov.  26.    /  respondent. 

Gaming — ^^  Instrument  of  Gaming" — 
Vagrant  Act  (5  Geo.  4.  c.  83),  s.  4. 

Persons  tossing  up  halfpence  and  betting 
money  on  the  number  of  heads  and  tails, 
are  not  guUty  of  an  offence  under  the 
5  Geo.  4.  €.  83.  s.  4,  which  makes  liable  to 
be  convicted  of  being  a  rogue  and  vagabond 
"  every  person  playing  or  betting  in  any 
highfcay,  at  or  with  any  table  or  instrument 
of  gaming,  at  any  game  or  pretended  game 
ofehan^.** 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (k.s.)  M.C.  p.  53.] 


[IN  THE  QUEKN^S  BENCH 

AND 

IN  THE  EXCHEQUER  CHAMBER.] 
1864.        I      CATOR     v.     THB     BOARD     OF 

Jan.  4:     >       works   for  ths  lewis- 


1864.      I 

Jan.  4;     > 

Nov.  28.    j 


HAM  DISTRICT.' 


*' Metropolis  Local  Management  Act, 
1855"  (18  &  19  Vict.  c.  120.  s.  86.)— ''Me- 
tropolis Local  Managetnent  Amendment 
Act,  1862"  (25  <«r  26  Vict.  c.  102.)— Drain 
into  a  private  Stream — Action  for  Com- 
pensation— Damage  done  out  of  District — 
Nuisani:e. 

The  plaintiff  was  the  owner  of  land 
through  which  the  P.  river  flowed,  such  land 
being  beyond  the  district  of  the  board  of 
works  for  L.  The  board  executed  drainage 
works  within  their  district,  by  means  of 
which  the  sewage  was  carried  into  a  stream 
which  flowed  into  the  P.  river.  The  sewage 
had  for  many  years  been  carried  into  ike 
stream,  but  only  so  as  to  pollute  the  water 
in  an  inappreciable  degree.  The  reeuU  of 
the  new  works  of  the  board  was  to  do  sub- 
stantial injury  to  the  plaintiff: — Held,  by 
the  Court  of  Queen's  Bench,  that  under  the 
S6th  section  of  the  "  Metropolis  Local  Man- 
agement Act,  1 855,''  the  plaintiff  had  a  right 
to  obtain  compensation  for  the  damage  done 
in  the  manner  provided  by  the  act,  and 
therefore  that  the  board  were  not  liable  in 
an  action. 

But  held,  by  the  majority  of  the  Court 
of  Exchequer  Chamber,  reversing  the  /udg- 
m^nt  of  the  Court  of  Queen's  Bench,  that 
the  local  board  were  not  authorised  by  any 
provision  of  the  Metropolis  Local  Manage- 
ment Act,  1855,  to  carry  the  sewage  of  the 
district  by  means  of  a  new  system  of  sewers 
into  the  plaintiffs  stream,  and  that  the 
plaintiff  was  entitled  to  maintmn  an  action 
against  them  for  the  nuisance. 

Declaration,  that  certain  lands  situate, 
&c  were  in  the  possession  and  occupation 
of  certain  persons  as  tenants  thereof  to  the 
plaintiff,  the  reversion  thereof  belonging 
to  the  plaintiff,  and  long  before  and  until 
the  committing  of  the  grievances  herein- 
after mentioned  a  certain  stream  and  a 
certain  watercourse,  called  the  Poole  River 

♦  Coram  Erie,  C.J.,  Pollock,  C.B.,  Bramwell, 
B.,  Channell,  B.,  Byles,  J.,  KeatiDg,  J.  and 
Pigott^B. 
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and  County  Bridge  Stream  respectively, 
did  flow  and  ought  of  right  to  flow,  without 
being  fouled  and  polluted  as  hereinafter 
mentioned,  near  to  and  through  the  said 
land,  and  the  plaintiff  and  his  tenants  were 
entitled  to  the  jxse  and  benefit  of  the  water 
of  the  said  stream  or  watercourse,  and  to 
have  the  said  stream  or  watercourse  flow 
and  run  without  being  so  fouled  and  pol- 
luted, and  the  defendants  well  knowing 
the  premises  wrongfidly  caused  and  per- 
mitted large  quantities  of  soil,  filth  and 
wattf  to  flow  permanently  into  the  said 
stzeam  and  watercourse,  whereby  the  same 
became  and  were  permanently  fouled  and 
polluted,  and  the  water  thereof  became  and 
was  and  always  will  be  impure  and  unfit 
for  domestic  or  other  necessary  purposes, 
and  of  noxious  appearance,  &c.,  and  the 
said  hinds  became  unhealthy  and  much 
lessened  in  value,  and  the  plaintiff  was 
greatly  injured,  &c. 

Pleas,  first,  not  guilty;  secondly,  not 
possessed;  thirdly,  a  traverse  of  the  plain- 
tiff's ri^t  to  have  the  water  flow  through 
tiie  land  without  being  polluted;  fourthly, 
that  the  several  acts,  matters  and  things 
whereof  the  plaintiff  complains  were  law- 
fully done  and  caused  and  permitted  to  be 
done  by  the  defendants  under  or  in  pur- 
suance and  in  exercise  and  by  virtue  of 
the  powers  contained  in  and  given  to  the 
defendants,  by  an  act  of  parliament  made 
in  the  session  of  parliament  holden  in  the 
18th  and  19th  years  of  the  reign  of  Queen 
Victoria,  for  the  better  local  management 
of  the  metropolis. 

The  plaintiff  new  assigned  as  to  the  last 
plea,  that  he  sued  not  only^for  the  griev- 
ance therein  admitted  and  therein  attempted 
to  be  justified,  but  also  for  grievances  com- 
mitted by  the  defendants  in  excess  of  the 
alleged  rights  and  powers  in  that  plea 
mentioned,  and  on  otiier  occasions  and  for 
other  purposes  than  those  referred  to  in 
the  same  plea. 

Issues  were  joined  and  taken. 

At  the  trial,  which  took  place  at  the 
Summer  Aasizes,  1862,  for  the  county  of 
Kent,  it  was  agreed  that  a  verdict  should 
be  entered  for  the  plaintiff,  subject  to  a 
special  case  to  be  stated  for  the  opinion  of 
this  Court 

The  following  casb  was  accordingly 
stated. — 


The  plaintiff  is  owner  of  the  reversion 
of  certain  lands  through  which  flow  a 
stream  called  the  Poole  River,  and  of  a 
watercourse  which  is  known  by  the  name 
of  the  County  Bridge  Stream.  The  defen- 
dants are  the  board  of  works  for  the  Lew- 
isham  district,  constituted  on  the  1st  of 
January  1856  tmder  the  *'  Metropolis 
Management  Act,  1855''  (18  &  19  Vict 
a  120).  The  Poole  River  is  a  natural 
stream  of  considerable  width  and  depth. 
The  County  Bridge  Stream  flows  in  a  deep 
dyke  or  ditch,  and  except  in  wet  weather 
is  narrow  and  shallow,  llie  plaintiff's  lands 
are  not  within  the  defendants'  district  nor 
within  the  area  to  which  the  "  Metropolis 
Management  Act"  applies.  The  injury  of 
which  the  plaintiff  complains  is  the  pollu- 
tion of  the  County  Bridge  Stream  a^d  the 
Poole  River,  by  the  discharge  through 
sewers  constructed  by  the  defendants  of 
laige  quantities  of  filth  into  the  said  water- 
course called  the  County  Bridge  Stream, 
which  joins  the  Poole  River  at  a  point 
about  400  yards  from  the  outfall  of  the 
sewers.  It  is  admitted  that  the  flow  of 
filth  into  the  plaintiff's  watercourse  and 
stream  is  such  an  injury  to  the  reversion 
as  would  entitie  him  to  maintain  this 
action  if  the  remedy  by  action  be  not  taken 
away  by  the  Metropolis  Management  Act, 
1855.  Prior  to  the  year  1852,  but  few 
houses  had  been  built  in  the  district  over 
which  the  jurisdiction  of  the  defendants 
as  a  board  of  works  now  extends.  The 
sewage  from  some  of  these  houses  escaped 
either  by  open  drains  cut  for  the  purpose, 
or  by  percolation  through  the  soil  into 
open  watercourses.  These  watercourses 
had  a  common  outfiedl  through  a  culvert, 
which  has  existed  for  more  than  twenty 
years,  into  the  County  Bridge  Stream ;  and 
a  small  quantity  of  the  sewage  which  es- 
caped into  the  watercourses  was  carried 
into  the  County  Bridge  Stream,  and  thence 
into  the  Poole  River,  but  without  fouling 
either  to  any  appreciable  extent 

In  the  year  1852  the  erection  of  the 
Crystal  Palace  at  Sydenham  was  com- 
menced, and  in  that  and  the  following 
years  a  great  number  of  new  houses  were 
built  within  the  defendants'  district  A 
great  portion  of  the  sewage  from  the  Crystal 
Palace  and  ft*om  the  new  houses  was  carried 
off  in  the  same  manner  as  the  drainage  of 
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the  houses  previously  built,  VM^Ztc^,  through 
the  open  watercourses,  and  thence  through 
the  culvert  before  mentioned  into  the 
County  Bridge  Stream ;  the  flow  of  sewage 
into  the  County  Bridge  Stream  was  in  con- 
sequence increased,  and  the  effect  was  to 
pollute  the  latter,  and  also  the  Poole  River, 
to  an  appreciable,  but  not  to  a  serious 
extent  The  open  watercourses  continued 
to  be  used  for  the  drainage  of  a  large 
number  of  buildings  within  the  defendants' 
district  down  to  the  year  1859.  About 
that  time  the  condition  of  the  watercourses 
had  become  a  serious  nuisance  to  the  in- 
habitants of  the  district.  Liarge  quantities  of 
filth  accumulated  in  them,  the  effluvia  from 
which  were  of  the  worst  description,  and 
in  many  places  the  adjacent  soil  was  over- 
flown and  saturated  with  offensive  matter. 
In  order  to  put  an  end  to  the  further  use 
of  the  open  watercourses  for  purposes  of 
drainage,  and  to  provide  efficient  means  for 
the  drainage  of  the  whole  district,  the  de- 
fendants, in  the  years  1859  and  1860,  caused 
a  nimiber  of  underground  sewers  to  be  con- 
structed, the  operation  of  which,  as  regards 
the  plaintiff's  stream  and  watercourse,  is 
the  subject  of  complaint  in  this  addon. 

In  many  instances  the  defendants'  sewers 
run  in  the  same  direction,  and  follow  nearly 
the  same  course  as  the  old  watercourses. 
The  outfall  of  both  is  the  same,  videlicet^ 
through  the  before-mentioned  culvert  into 
the  County  Bridge  Stream.  The  mouth  of 
the  culvert  is  within  the  area  of  the  defen- 
dants' jurisdiction,  but  is  very  close  to  the 
boundary.  In  addition  to  the  sewers  con- 
structed by  the  defendants,  the  defendants 
further  adopted  into  their  plan  of  drainage, 
and  took  under  their  control  certain  under- 
ground sewers,  which  had  been  constructed 
for  the  drainage  of  houses  built  by  the 
Anerley  Building  Society  on  an  estate  within 
the  defendants'  district,  called  the  Anerley 
Building  Estate.  They  had  been  originally 
constructed  in  the  year  1856,  with  an  out- 
fall into  one  of  the  open  watercourses  before 
mentioned.  In  the  year  1859  the  defen- 
dants provided  a  new  outfall  for  them  into 
a  sewer,  which  the  defendants  had  sub- 
stituted for  the  watercourse.  The  new 
system  of  sewers  adopted  by  the  defendants 
has  prevented  the  accumulation  and  flow  of 
filth  in  the  open  watercourses,  and  has 
effectually  provided  for  the  drainage  of  the 


defendants'  district;  but  the  quantity  of 
filth  carried  into  the  County  Bridge  Stream, 
and  thence  into  the  Poole  River,  was,  when 
this  action  was  brought,  and  still  is,  vastly 
in  excess  of  what  had  reached  it  before  the 
sewers  were  constnicted.  The  effect  of  the 
increased  discharge  from  the  sewers  into 
the  County  Bridge  Stream  and  the  Poole 
River  as  aforesaid  is  to  render  them  foul, 
stinking  and  wholly  unfit  for  cattle  or  ordi- 
nary  domestic  purposes. 

The  defendants  contend  that  the  plain- 
tiff's remedy  for  the  injuiy  done  to  his  said 
stream  and  watercourse  is  not  by  action,  but 
by  proceedings  to  obtain  compensation,  in 
the  manner  provided  by  the  18  &  19  Vict 
c.  120.  In  support  of  their  contention,  the 
defendants  rely  on  sections  68,  69, 86,  225. 
and  226.  of  the  act 

The  question  for  the  opinion  of  the 
Court  was,  whether,  under  the  circumstances 
of  this  case,  the  plaintiff  could  maintain  this 
action  against  the  defendants. 

If  the  Court  should  be  of  opinion  in  the 
affirmative,  then  the  verdict  was  to  stand, 
and  judgment  to  be  entered  for  him  for 
40».,  with  costs  of  suit.  If  the  Court 
should  be  of  opinion  in  the  negative,  then 
the  verdict  was  to  stand  for  the  plaintiff, 
except  as  to  the  issue  joined  on  the  last 
plea,  and  upon  that  issue  the  verdict  was 
to  be  entered  for  the  defendants,  with  judg- 
ment for  the  defendants  accordingly. 

BovUl  (Lush  and  Murphy  with  him),  for 
the  plaintiff  (June  5,  1863),  contended 
that  the  statute  referred  to  in  the  plea  gave 
the  defendants  no  power  to  cause  the  in- 
jury which  the  plaintiff  complained  of.  He 
referred  to  18  <i&  19  Vict,  e,  120.  «.  2,  32, 
38,  42,  68,  69,  86,  135,  138;  26  <^  26 
Vict,  c.  102.  *.  58. 

Hellish  {Raymond  with  him),  for  the 
defendants,  contended  that  the  plaintiff  was 
not  entitled  to  maintain  the  action,  and 
that  he  was  enabled  to  obtain  compensation 
under  section  86.  of  the  18  &  19  Vict, 
c.  120.  He  referred  to  sections  68,  69. 
and  86.  of  that  statute;  to  the  25  ^ 
26  Vict,  e.  102.  «.  58;  to  Stainton  v.  the 
Metropolitan  Board  of  Works  and  the 
Lewisham  District  Board  of  Works  (1) ; 


(1)  23  Beav.  225;  b.c.  26  Law  J.  Bep.  (n.b.) 
Chanc  800. 
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and  to    The    Queen  v.    the  Metropolitan 
Board  of  Works  (2). 

Cur,  adv.  vuU, 

The  judgment  of  the  Court  was  deli- 
vered on  the  4th  of  January  by — 

Blackburk,  J. — In  this  case,  which  was 
heard  before  my  Lord,  the  late  Mr.  Justice 
Wightman,  and  myself^  and  in  which  no 
decision  had  been  come  to  prior  to  the 
death  of  our  late  lamented  colleague,  I  have 
now  to  deliver  the  judgment  of  the  remain- 
ing members  of  the  Court ;  and  we  have  come 
to  the  conclusion,  though  not  without  some 
hesitation,  that  our  judgment  should  be 
for  the  defendants.  The  point  may  be  very 
shortly  stated.  The  drainage  of  the  district 
of  Lewisham  has  for  many  years  been  car- 
ried into  a  stream  called  the  County  Bridge 
Stream,  which  stream  flows  into  a  river 
called  the  Foole  River,  both  of  which  in 
their  progress  onward  flow  through  land 
belonging  to  the  plaintiff,  beyond  the  limits 
of  the  Lewisham  district.  The  population 
and  the  number  of  houses  in  a  part  of  the 
Leivisham  district,  having  of  late  years 
greatly  increased,  and  the  want  of  addi- 
tionaJl  drainage  having  occasioned  an  aoeu- 
nulation  of  offensive  matter  causing  serious 
incoikTenience,  the  defendants,  the  board  of 
health  for  the  district,  executed  the  drainage 
wcrkB  stated  in  thecase,  availing  themselves, 
as  heretofore,  of  the  County  Bridge  Stream 
to  carry  off  the  sewage  matter.  The  effect 
of  the  additional  and  more  effective  drain- 
age, has  been  to  cause  a  quantity  of  offen- 
sive matter  to  pass  down  into  the  County 
Bridge  Stream  and  Poole  River,  sufficient 
to  pollute  the  water  which  before  was 
affected  by  the  drainage  only  in  an  inap- 
preciable degree,  to  such  an  extent  as  to 
cause  substantial  injury  to  the  plaintiff.  It 
is  not  disputed  that  for  such  injury  the 
plaintiff  is  entitled  to  compensation ;  but  the 
question  is,  whether  his  remedy  is  by  action, 
or  by  proceeding  to  obtain  compensation 
under  the  86th  section  of  the  18  it;  19  Vict. 
cl20. 

The  drainage  works  executed  by  the 
defendants  were,  beyond  all  question,  such 
as  they  were  authorized,  and  indeed  re- 
quired, to  make,  and  it  cannot,  we  think,  be 
disputed  that  had  the  damage  to  the  plain- 

(2)  32  Law  J.  Kep.  (n.s.)  M.C.  115. 


tiff  occurred  within  the  district,  the  only 
redress  to  which  he  would  have  been  en- 
titled would  have  been  compensation  under 
the  86th  section  of  the  18  &  19  Vict.  c.  120. 
For  it  is  plain  that  that  section  contem- 
plates and  provides  for  the  possibility  of 
damage  being  done  to  water  rights  by  the 
execution  of  sewerage  works,  and  would 
comprehend  a  case  in  which  a  stream  was 
polluted  by  offensive  matter  being  dis- 
charged into  it.  But  it  is  contended,  for 
the  plaintiff,  that  the  authority  and  powers 
of  the  board  to  carry  out  the  drainage  of 
the  district  is  confined  to  the  limits  of  the 
district,  and  that  they  are  not  authorized 
to  do  anything  which  shall  cause  an  injury 
to  those  who  are  beyond  the  local  boundary 
of  their  jurisdiction ;  and  the  58th  secticm 
of  the  subsequent  act  of  the  25  &  26  Vict 
c.  102.  is  referred  to  as  shewing  that  such 
a  board,  in  the  absence  of  express  statutory 
enactment^  would  have  no  authority  beyond 
the  limits  of  the  district  for  which  they  are 
ai^inted.  It  is,  however,  to  be  observed, 
that  the  58th  section  of  the  25  <&  26  Vict 
0. 102.  has  reference  to  works  to  be  exe- 
cuted beyond  the  limits  of  the  district,  not 
to  an  injury  arising  without  the  district  for 
works  executed  within  it  Here^  all  that 
has  been  actually  done  by  the  board  has 
been  done  within  their  district  The 
injury  of  which  the  plaintiff  has  reason 
to  complain,  is  only  a  consequence  of  what 
has  been  done  within  the  district,  and  so 
far  as  the  district  itself  is  concerned  right- 
fully done.  Now,  the  worda  of  the  86th 
section  of  the  18  &  19  Vict  c.  120.  are  suffi- 
ciently large  to  embrace  an  injury  done  by 
the  pollution  of  a  stream  whether  within 
the  local  limits  of  the  district  or  without. 
And  to  hold  that  the  present  case  does  not 
fall  within  the  provisions  would  be  virtually 
to  establish  that  no  board  of  health  or  vestiy 
could  ever  avail  themselves,  for  the  purpose 
of  drainage,  of  a  stream  flowing  beyond  the 
local  limits,  if  any  damage  should  occur  to 
proprietors  or  occupiers  further  down  the 
stream.  For  if  the  work  causing  such  injury 
beyond  the  boundary,  ceases,  because  of 
such  injury,  to  be  within  the  powers  of  the 
local  authority,  and  therefore  is  actionable, 
the  injury  being  a  continuing  one,  fresh 
actions  might  from  time  to  time  be  brought, 
and  the  works  causing  the  damage  would 
have  to  be  undone.    We  cannot  think  that 
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the  legislature  intended  to  place  this  restraint 
on  the  powers  conferred  by  the  act,  and,  we 
think,  therefore,  that  it  will  be  safer  and 
better  so  to  construe  the  act  as  to  make  the 
powers  of  the  local  authority  and  the  pro- 
vision for  compensation  embrace  such  a 
case  as  the  present.  It  follows  that  the 
proceeding  by  action  was  not  open  to  the 
plaintiff,  and,  consequently,  that  our  judg- 
ment must  be  for  the  defendants. 

Error  was  brought  on  this  judgment, 
and  the  case  was  argued,  in  the  Exchequer 
Chamber,  November  26,  1864. 

Lush  (Bovill  and  Murphy  with  him),  for 
the  plaintiff. — First,  the  defendants  had  no 
right,  under  the  statute  18«k  19  Vict.  C..120, 
even  if  the  damage  had  been  done  within  the 
district,  to  convert  this  stream  of  the  plain- 
tiff into  a  sewer.  The  Metropolis  Local 
Management  Act  vests  all  the  trunk  sewers 
in  the  Metropolitan  Board  of  Works,  and  the 
branch  sewers  in  the  vestry  or  local  board 
of  the  district.  The  Metropolitan  Board 
of  Works  have  power,  with  consent  of  the 
Secretary  of  State,  to  purchase  any  laud 
compulsorily  for  the  purpose  of  the  main 
sewers;  but  the  local  board  have  no  com- 
pulsory powers  to  take  lands  :  but  express 
power  is  given  to  them  to  purchase  any 
land  or  any  river  by  consent  That  leads  to 
the  inference  that  without  such  consent  the 
local  board  have  no  right  to  take  a  river,  or 
to  cast  the  sewage  into  such  river,  any 
more  than  to  cast  the  sewage  on  to  any 
man's  land  against  his  will.  They  are  ex- 
pressly forbidden  to  create  a  nuisance.  Here 
the  local  board  have  turned  the  whole 
sewage  of  the  district  into  the  plaintiff's 
stream,  destrojdng  the  value  of  his  land  for 
building  purposes;  and  they  have  fouled 
the  water  in  such  a  manner  that  if  it 
were  in  the  district  the  same  local  board 
might  call  upon  the  plaintiff  to  abate  the 
nuisance  which  they  themselves  have 
caused;  and  even  though  out  of  it,  the 
local  board  of  health  of  the  district  in 
which  it  is  might  call  on  the  plaintiff  to 
remove  the  nuisance.  The  Court  below 
have  construed  the  provisions  of  section  86. 
of  the  18  &  19  Vict  c.  120..  relating  to  com- 
pensation, as  inferentially  giving  a  power 
to  do  the  act  complained  of ;  but  the  true 
meaning  of  that  section,  when  looked  at  as 
a  whole,  is,  that  the  local  board  are  to 


abate  any  nuisance,  and  if  in  so  doing  they 
cause  any  injury  to  an  individual,  they  are 
to  make  him  compensation.  That  would 
apply  to  cases  where  the  local  board  had 
made  a  sewer  alongside  a  stream,  and  had 
thereby  drawn  away  some  of  the  water. 

Secondly,  even  if  they  had  power  to 
take  and  use  any  land  or  river  within  the 
district,  the  local  board  had  no  power  to 
take  or  use  any  land  or  river  out  of  the 
district  This  scheme  of  drainage  was  car- 
ried out  before  the  passing  of  the  statute 
25  k26  Vict  c.  102.  s.  58,  which  empowers 
vestries  and  local  boards  to  execute  works 
beyond  their  district.  The  legislatare  seem 
to  have  contemplated  that  the  local  board 
could  drain  into  the  main  sewers,  and 
section  135.  of  the  original  act  gives  the 
Metropolitan  Board  of  Works  power  to  take 
up  the  sewer  at  the  end  of  the  district  and 
carry  it  away  by  a  new  sewer.  It  is  nowhere 
found  in  the  case  that  it  is  necessary  to 
come  on  to  the  plaintiff's  land.  It  is  only 
more  convenient  for  the  board  to  do  so. 
They  can  go  in  any  other  direction.  It  lies 
on  the  local  board  to  point  out  a  direct 
authority  in  the  act  empowering  them  to 
pollute  this  river.  Tlie  plaintiff's  counsel 
rest  their  case  on  an  implication  drawn  from 
the  section  relating  to  com|)ensation,  whereas 
the  act  expressly  says  that  no  land  nor  any 
right  to  water  can  be  taken  without  the 
owner's  consent. 

Melltsh  {Raymond  with  him),  for  the 
defendants. — ^The  injury  done  to  the  plain- 
tiff was  the  subject  of  compensation,  not 
of  action.  The  defendants  were  compellable 
by  the  statute  to  turn  the  open  water- 
courses which  ran  into  the  river  into  under- 
ground drains,  and  necessarily  to  drain 
into  the  river.  They  were  bound  to  make 
the  sewers  so  as  to  drain  their  district. 
They  could  not  drain  in  any  other  way. 
The  act,  which  in  section  86.  says  the  local 
board  shall  cover  in  offensive  open  drains, 
and  in  section  67.  shall  '^  make  such  sewers 
as  may  be  necessary  for  effectually  draining 
the  district,"  compels  them  to  do  these 
works.  The  proviso  that  the  local  board 
are  to  do  their  works  in  such  a  manner  as 
not  to  create  a  nuisance,  only  applies  to 
the  case  of  their  covering  in  open  drains, 
and  not  to  the  works  for  the  general  drain- 
age of  the  district  It  is  not  found  in  the  case 
that  the  fouling  is  injurious  to  the  health 
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of  any  one,  nor  is  it  a  nuisance  to  any  one 
bat  to  the  plaintiff  as  riparian  owner  in 
relation  to  his  use  of  his  field.  The  prohi- 
bition against  committing  a  nuisance  means 
only  a  public  nuisance,  not  merely  an 
actionable  wrong  to  an  individual.  It  is 
admitted  that  if  the  water  had  been  drawn 
off  by  the  works  of  the  local  board,  the 
case  would  be  one  for  compensation,  but 
if  cutting  off  the  water  is  a  subject 
of  compensation,  surely  merely  fouling  it 
must  be  so  also  If  it.  be  a  subject  of  com- 
p^isation,  it  matters  not  whether  the  in- 
jury is  done  within  the  district  or  without 
If  the  works  are  done  in  the  district,  the 
compensation  must  be  given  for  injury 
done  anywhere.  The  power  to  sell  and  pur- 
chase the  stream  is  only  affording  another 
mode  of  giving  compensation  if  both  parties 
agree.  The  act  clearly  contemplates  the 
case  of  the  local  board  being  obliged  to 
injure  a  stream.  It  ia  not  correct  to  say,  that 
the  Metropolitan  Board  could  have  made 
a  sewer  in  this  place  for  the  benefit  of  the 
Lewiaham  district  only.  Their  power  to 
make  drains  out  of  their  district  is  confined 
to  making  main  sewers,  which  are  charged 
on  the  general  rates  of  the  metropolis. 

Lfushj  in  reply. — By  section  89.  of  the 
18<k  19  Vict,  c  120,  the  local  board  may 
transfer  the  powers  and  duties  of  making 
the  sewers  to  the  Metropolitan  Board.  This 
the  local  board  will  do,  if  they  cannot 
cany  out  their  system  of  sewage  for  want 
of  an  outfiill,  and  the  Metropolitan  Board 
may  take  any  land  necessary  for  an  outfall 
sewer.  The  local  board  have  not  merely 
covered  in  old  open  drains,  but  have  taken 
in  a  whole  new  district,  and  carried  all  the 
sewage  into  this  river. 

Cur.  adv,  vult. 

The  learned  Judges  now  (Nov.  28)  deli- 
vered their  judgments  seriatim, 

PiGOTT,  R — ^This  was  an  appeal  from 
the  judgment  of  the  Queen's  Bench  upon  a 
spedal  case.  The  material  facts  stated 
by  the  case  are,  that  the  plaintiff  was 
the  owner  of  lands  through  which  flowed 
the  Poole  River  and  a  watercourse  called 
the  County  Bridge  Stream.  The  defen- 
dants are  the  Board  of  Works  for  the 
Lewisham  District,  constituted  on  the  1st 
of  January  1856,  under  the  Metropolis 
Local  Management  Act,  1855.     The  plain- 


tiff's lands  are  not  within  the  defendants' 
district,  nor  within  the  area  of  the  Metro- 
polis Local  Management  Act  The  plaintiff 
complains  of  the  pollution  of  the  County 
Bridge  Stream  and  the  Poole  River,  by  the 
discharge,  through   sewers  constructed  by 
the  defendants,  of  filth  into  the  watercourse 
which  joins  the  Poole  River  400  yards  from 
the  outfall  of  the  sewers.  Previous  to  1852 
there  were  few  houses  in  the  district  of  the 
defendants'  board,  and  only  a  small  quantity 
of  the  sewage  found  its  way  by  open  water- 
courses  through    a    culvert   (which    had 
existed  for  more  than  twenty  years)  into  the 
County  Bridge  Stream,  and  thence  into 
the  Poole  River,  but  without  fouling  them 
to  any  appreciable  extent.     In  1852,  and 
subsequently,  the  houses  have  greatly  in- 
creased, and  the  sewage  was  carried  off  in 
the  same  way,  through  the  same  open  water- 
courses and  culvert,  and  being  increased, 
the  effect  was  to  pollute  the  County  Bridge 
Stream  and  Poole  River  to  an  appreciable  but 
not  serious  extent.    But  in  1859  the  open 
watercourses  had  become  a  serious  nuisance 
to  the  inhabitants  of  the  district     Large 
quantities  of  filth  accumulated  in  them, 
the  effluvia  from  which  were  of  the  worst 
description,  and  in  many  places  the  adja- 
cent soil  was  overflown  and  saturated  with 
offensive  matter.     To  put  an  end  to  the 
further  use  of  the  open  watercourses,  and 
to  provide  efficient  drainage,  the  defendants 
in    1859   and  1860   executed   the  works 
mentioned  in  the  case,  availing  themselves 
of  the  County  Bridge  Stream  to  carry  off 
the  sewage.    For  the  drainage  of  the  houses 
of  the  Anerley  Society,  which  since  1856 
had  been   drained  into  one  of  the  open 
watercourses,    the    defendants    had    also 
made  an  outifall  into  a  sewer,  which  was  by 
them  substituted  for  the  watercourse.     The 
effect  of  the  new  and  additional  drainage 
made  by  them  has  been  to  cause  a  quantity 
of  offensive  matter  to  pass  into  the  County 
Bridge  Stream  and  Poole  River,  to  an  ex- 
tent to  cause  a  substantial  injury  to  the 
plaintiff's  streams,  but  has  effectually  pro- 
vided for  the  drainage  of  the  defendants' 
district.     For  the  iiyury   so   caused,   the 
plaintiff  brought  his  action,  which  resulted 
in  the  statement  of  this  special  case. 

.The  defendants  contended  that  the  plain- 
tiff is  not  entitled  to  maintain  an  action, 
but  must  proceed  for  compensation  for  his 
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injury  under  the  86ih  section  of  the  statute 
18  &  19  Vict  c.  120.  It  cannot  be  dis- 
puted that  he  is  entitled  to  be  compensated 
in  some  way ;  and  the  question  which  we 
have  to  determine  really  depends  on  the 
proper  construction  which  should  be  put 
upon  that  statute.  In  my  judgment,  the 
effect  of  the  86th  section  of  that  statute  is 
to  throw  upon  the  district  board  the  duty 
of  draining  and  covering  the  open  water- 
courses which  are  above  described,  and 
gives  them  power  to  do  so  by  such  works 
to  be  constructed  in  their  own  district  as 
are  necessary  for  the  abatement  of  the 
nuisances.  The  mode  of  doing  the  work  is 
not  pointed  out ;  but  the  board  are  left  to  do 
what  is  necessary  by  "  draining,  cleansing, 
covering,  or  filling  up.''  I  think,  also,  that 
the  works  for  draining  the  new  houses  of  the 
Anerley  estate  are  not  distinguishable  from 
the  rest  They  were  within  the  district, 
and  were  previously  drained  by  means  of 
one  of  the  open  watercourses,  and  which 
was  a  nuisance  there.  Bo  far  as  the  works 
which  have  been  constructed  within  their 
district  are  concerned,  it  appears  to  me 
that  they  are  authorized  by  the  statute. 

I  now  come  to  consider  the  question  of 
the  outfall  into  the  streams  of  the  plaintiff, 
the  lawfulness  of  which  depends  upon  the 
language  of  the  proviso.  That  language  ap- 
pears to  me  large  enough  to  include  every 
mode  in  which  water  rights  maybe  prejudi- 
cially affected  by  sewerage  works,  and  I 
cannot  distinguish  between  streams  within 
or  without  the  local  district. 

It  is  true  there  is  no  express  permission 
given  to  use  watercourses  for  outfalls,  nor, 
in  my  opinion,  was  it  to  be  expected  that  there 
would  be;  but,  on  the  other  hand,  there  is  no 
prohibition  on  the  subject,  although  the 
legislature  must  be  taken  to  have  been  well 
aware  of  the  universal  custom  to  drain  towns 
by  these  outlets.  I  therefore  think  that  I  am 
justified  in  construing  the  provisions  of  this 
legislation  (so  far  as  the  language  used  will 
admit  of)  with  reference  to  the  existing  and 
well-known  state  of  things  at  the  time;  and,  in 
my  opinion,  the  terms  used  in  the  proviso 
include  cases  of  polluting  water  by  throwing 
the  sewage  matter  into  it.  The  1 50th  section 
rather  supports  this  view  by  empowering 
district  boards  to  contract  for  the  removal 
of  weirs  or  other  obstructions  to  the  flow  of 
water,  "whereby  sewage  is  impeded.''    Mr. 


Lush  argued  that  the  proviso  would  be  satis- 
fied by  our  holding  that  the  interference 
meant  to  include  abstraction,  but  not  pollu- 
tion of  water.    I  cannot,  however,  see  any 
reason  for  such  a  distinction,  or  that  we  are 
justified  in  putting  an  arbitrary  limit  to  the 
plain  language  employed.  Indeed,  it  seems 
to  me  that,  bearing  in  mind  that  sewering 
is  the    subject-matter  of  the  legislation, 
when  the  statute  contemplates  water  rights 
being    prejudicially    affected    thereby,   it 
would  be  more  likely  to  point  to  pollution 
as  the  prejudicial  cause  than  to  abstraction 
or  other  interference.  I  think  that  to  adopt 
Mr.  Lush's  argument  would  be  a  virtual 
repeal  of  this  section.  For  even  without  in- 
creasing the  area  of  the  drainage,  the  board 
would  by  merely  converting  an  open  course 
into  a  barrel-drain  so  confine  ^e  sewage 
matter  and  prevent  percolation    that  the 
nuisance  at  the  outfall  would  be  increased, 
and  the  liability  to  an  action  thus  incurred. 
In  fact,  it  is  to  this  as  one  cause,  in  connex- 
ion with  the  increase  of  new  houses  in  the 
district,  that  the  plaintiff's  injury  is  attri- 
butable; for  the  board  have  not  changed  the 
course  of  the  sewering  or  point  of  outfalL 
The  case  does  not  state  that  the  defendants 
could  have  sent  the  outflow  in  any  other 
direction.  By  the  view  I  take  I  believe  that 
I  am  only  giving  effect  to  the  language  and 
intention  of  the  legislature,  who  have  taken 
care  that  no  private  rights  should  be  affected 
without  ample  compensation.  The  plaintiff 
may  be  deprived  of  the  private  enjo3rment 
of  his  property  to  some  extent,  but  he  is  only 
in  the  condition,  now  daily  acted  upon,  of 
being  called  upon  to  yield  a  private  right 
for  tibe  public  benefit,  and  for  as  fiill  a  con- 
sideration as  a  jury  may  please  to  give  him. 
The  judgment  of  the  Queen's  Bench  ought, 
therefore,  in  my  opinion,  to  be  affirmed;  but 
I  speak  with  (Uffidence  on  the  subject,  find- 
ing so  many  of  my  learned  Brethren  take  a 
contrary  view. 

Byles,  J. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  the  judgment  of 
the  Court.  The  question  is,  whether  the 
defendants  below  can  pour  off  any  amount 
of  sewage  from  their  own  land,  including 
the  sewage  of  any  district  above  them,  into 
a  private  stream  situated  beyond  the  limit 
of  their  district,  and  I  may  add  to  any 
distance  below.  The  consequences  of  such 
interference  with  the  water  as  has  been 
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pomfted  out  in  the  argument,  would  be  not 
only  the  pollution  of  the  stream,  but  the 
total  annihilation  of  the  value  of  the  acyoin- 
ing  land  for  bmlding  purposes,  and  it  might 
subject  the  owner  of  the  soil  to  the  danger 
of  an  action  or  to  a  prosecution  for  a  nui- 
saooe.  To  test  the  result  of  interference  of 
the  defendants  by  a  strong  case,  the  power 
now  claimed  by  the  defendants  would  jus- 
tify the  district  adjacent  in  pouring  the 
sewage  of  confluent  districts,  or  much  more 
important  districts,  into  the  New  River, 
from  which  a  large  portion  of  the  metro- 
polis derives  its  supply  of  water.  One 
would  expect  that  such  a  power  as  this,  if 
conferred  on  a  district  board  or  vestry, 
would  be  at  least  given  by  express  words, 
but  no  such  words  are  to  be  found  in  the 
statute.  Then,  if  the  power  exists  it  exists 
by  inference  if  at  aU.  It  is  now  urged  that 
the  statute  is  imperative  to  compel  the 
vestey  or  board  to  do  the  drainage,  and 
that  the  drainage  in  this  case  cannot  be 
otherwise  effected.  Therefore  it  is  said 
that  by  inference  the  power  is  given.  The 
necessity  does  not  appear  in  this  case;  nor 
indeed  can  it  be  said  that  the  necessity 
exists,  in  the  strict  sense  of  the  word. 
Absolute  physical  necessity  there  cannot 
be.  The  sewage  might  be  removed  in  carta 
or  suitable  vehicles  however  expensive  that 
might  be.  Nor  does  necessity,  in  the 
lowest  sense  of  the  term,  exist,  that  is, 
of  doing  the  thing  or  an  alternative  so 
expensive  as  to  be  commercially  impossible. 
For  by  section  89.  the  district  board  have 
the  option  of  turning  over  the  drainage  to 
the  general  board,  who  have  the  power 
to  cut  an  artificial  drain  which  may  effec- 
tually dispose  of  the  sewage  in  the  common 
stream.  It  is  further  alleged  that  the  power 
to  give  compensation  for  interference  with 
a  stream  and  the  right  to  the  use  of  the 
•water,  implies  a  power  to  pollute  the  water 
to  any  extent  and  to  any  distance.  Those 
provisions  may  well  apply  to  cases  where 
there  has  been  an  interference  with  or 
temporary  use  of  the  water,  rightly  or 
wrcmgly,  with  or  without  licence,  because 
the  power  to  take  a  mill  and  employ  the 
water  are  both  alike  made  the  subject  of 
purchase,  not  indeed  of  compulsory  pur- 
chase, but  where  the  contract  is  the  volun- 
tary act  of  the  party.  The  act  confers  no 
compulsoiy  power  on  these  district  boards 
Niw  SzRiis,  84.— Q.B. 


to  purchase  land.  These  reasons  might  go 
far  to  negative  an  inference  that  the  district 
board  could  turn  this  sewage  into  a  stream 
even  within  their  own  district,  but  they 
are  stronger  to  shew  that  they  cannot  do 
so  beyond  their  own  limits. 

Channell,  B. — I  am  of  opinion  that 
the  judgment  of  the  Court  of  Queen's 
Bench  should  be  reversed,  and  that  the 
plaintiff  in  error  is  entitled  to  our  judg- 
ment. We  are  not  called  on  to  determine 
what  power  the  general  board  might  have 
with  reference  to  such  a  case  as  is  now 
before  us,  but  to  consider  simply  whether 
the  district  board  have  the  power  claimed; 
and  I  am  of  opinion  they  have  not.  The 
case  for  the  defendants  in  error  has  been 
principally  based  on  the  86th  section,  and 
the  judgment  that  we  are  called  on  to 
review  is  founded  on  that  section;  and  I 
think  the  question  mainly  depends  on  the 
interpretation  we  should  put  on  that  sec- 
tion. I  have  looked  carefully  through  the 
other  sections  of  the  act,  and  I  find,  if  we 
divest  the  case  of  the  power  given  by  the 
86th  section,  there  is  nothing  in  the  statute 
that  would  warrant  the  proceedings  which 
the  defendants  in  error  have  taken.  It  does 
not  appear  to  me  that  the  introductory 
words  of  the  86th  section  ^ve  any  sanction 
to  the  defendants  or  justify  them  in  the 
act  which  they  have  done.  Great  stress 
has  been  laid  on  the  provisoes ;  but  I  am 
of  opinion  that  neither  the  one  proviso  nor 
the  other  can  apply  to  any  case  which  is 
not  met  by  the  introductory  words  of  the 
section.  The  two  provisoes  may  well  stand 
upon  the  construction,  which  I  think  is  the 
true  one,  with  respect  to  the  proceedings 
which  are  justified  by  the  enacting  part  of 
the  86th  section;  according  to  which  there 
are  two  courses  open  to  the  board :  to  do  the 
act  making  compensation  to  the  party  in- 
jured after  the  act  is  done;  or  (which  in  a 
variety  of  cases  would  be  the  better  course 
to  take)  to  endeavour  to  contract  with  the 
party  whose  water  right  is  interfered  with, 
and  so  to  purchase  the  option  of  doing  the 
act  in  question.  It  was  necessary  to  intro* 
duce  such  a  power  as  that,  for  the  board 
would  have  no  right  to  apply  the  rates  in 
the  purchase  of  anything,  except  to  the 
extent  justified  by  the  act  I  was  much 
struck  by  the  observation  of  my  Brother 
Bramwell  in  the  course  of  the  argument. 
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that  one  wonld  expect  such  a  power  as  that 
which  is  claimed,  if  intended  to  be  con- 
ferred, to  have  been  conferred  by  express 
or  direct  words.  I  cannot  see  any  such 
words  here,  or  any  equivalent  words,  which 
call  on  me  to  suppose  that  such  a  power 
was  intended  to  be  implied.  For  these 
reasons,  I  am  of  opinion  that  the  plaintiff 
was  entitled  to  maintain  his  action  and 
was  not  driven  to  demand  compensation, 
and  that  our  judgment  should  be  in  his 
&vour. 

Bkamwell,  B. — I  think  that  the  judg- 
ment of  the  Court  below  should  be  reversed, 
and  my  opinion  proceeds  on  the  grounds 
taken  by  my  Brother  Channell.  In  express 
words,  no  power  is  given  to  do  what  the 
defendants  have  done  to  the  plaintiff's  pro- 
perty. One  would  not  expect  to  find  the 
power  to  do  such  an  act  given  to  the  local 
board  by  implication  only,  when  we  find  that 
in  express  terms  they  cannot  purchase  land 
by  compulsion.  It  would  be  singular  i^  al- 
though they  cannot  take  a  man's  land,  they 
might,  by  implication,  foul  and  spoil  it.  It 
is  manifest  that  whatever  reasons  may  be 
given  for  doing  what  they  have  done  to  the 
plaintiff's  stream,  the  same  could  be  given 
for  doing  it  to  any  pond  that  he  might  have 
in  his  field.  They  claim  the  right  to  do  it 
simply  on  the  ground  of  convenience;  and 
if  they  have  a  right  to  do  this,  I  cannot  see 
why  they  should  not  have  a  right  to  direct 
the  sewage  to  one  of  the  plaintiff's  fields  that 
might  lie  low,  there  to  find  its  way  out  in 
any  way  it  might  happen  to  do.  Still,  it 
may  be  there  is  a  power  given  to  them  by 
implication  to  do  what  they  have  done.  It 
is  said  that  the  power  is  given  by  section 
69,  by  which  they  are  directed  to  cause  to 
be  made,  and  cleansed  and  maintain  such 
sewers  and  works  as  are  necessary  for 
effectually  draining  their  parish  or  district. 
In  the  first  place,  it  does  not  appear  that 
they  could  not  do  this  in  some  other  way. 
In  the  next  place,  if  because  they  could  not, 
they  have  a  right  to  divert  it  into  a  brook, 
they  have  a  ri^t  to  divert  it  into  any  piece 
of  land  or  place  where  they  may  find  it 
convenient  to  send  it  Thirdly,  l^ey  may 
go  to  the  Metropolitan  Board,  if  they  can- 
not otherwise  do  it.  Fourthly,  if  they 
cannot  do  it  at  all,  and  no  one  can  do  it, 
then,  as  the  legislature  does  not  order  an 
impossibility  to  be  done,  they  must  do  so 


as  far  as  they  can.  Therefore,  I  cannot  see 
that  the  section  which  directs  that  it  is  to 
be  done,  by  implication  directs  that  they 
should  have  a  power,  either  of  taking  land^ 
or  fouling  land,  or  spoiling  land,  or  a  pond, 
or  a  stream  in  the  way  in  which  it  has  been 
done  in  this  casa  I  am  certainly  veiy 
much  confirmed  in  my  own  mind  by  the 
words  in  section  69  :  '^  It  shall  be  lawful 
for  any  such  vestiy  or  district  board  to 
carry  any  such  sewers  or  works  through, 
across  or  wider  any  turnpike-road,  or  any 
street  laid  out  or  intended  to  be  a  road  os 
place,  or  through  or  under" — Cleaving  out 
"  aoDss  " — ''  any  cellar  or  vault  which  may 
be  under  the  pavement  or  carriage-way  of 
any  street,  and  into,  through  or  under  any 
lands  whatsoever  " — introducing  the  word 
"into,"  leaving  out  the  word  "across." 
The  expression  "into,  through  or  under" 
manifestly  does  not  mean  to  take  it  into^ 
and  there  to  leave  it  It  must  be  read, 
therefore,  "into  and  through  or  under"; 
that  is  to  say,  you  may  take  it  in,  and  you 
must  take  it  out,  either  by,  "  through  *  ot 
under."  That  this  is  the  meaning  seems  to 
me  obvious.  Now,  the  argument  of  the 
defendants  is,  that  they  have  a  right  to 
take  it  into  and  leave  it  there,  except  so  fu 
as  it  may  find  its  way  out  by  the  laws  of 
gravitation  or  otherwise.  I  find  nothing 
in  section  86.  to  warrant  the  contention, 
that  power  is  given  to  the  local  board  by 
implication  to  send  this  sewage  into  a  man's 
stream.  Great  reliance  has  been  placed  on 
section  86,  more  by  my  Brother  Figott  than 
by  the  learned  counsel  for  the  defendants. 
It  says,  in  so  many  words,  "  eveiy  vestiy 
and  diistiict  board  shall  drain,  cleanse, 
cover  or  fill  up,  or  cause  to  be  drained,  all 
ponds,  pools,  open  ditches,  sewers,  drains, 
and  places  used  for  the  collection  of  any 
drainage,  filth,  water,  matter  or  thing  of  an 
offensive  nature,  or  likely  to  be  prejudicial 
to  health,"  and  may  cause  notice  to  be  given 
to  the  persons  causing  any  such  nuisance^ 
or  to  the  owners  or  occupiers  of  premises  on 
which  the  same  shall  exist,  reqidiing  them 
to  abate  it,  and  if  not  abated,  the  local  board 
may  abate  it  Thatsection  manifestly  applies 
itself  to  a  case  where  there  is  an  existing 
nuisance,  and  gives  the  local  board  power 
to  abate  it  It  is  said  that  there  was  an 
existing  nuisance  here,  and  that  these 
ditches  and  sewers  were  nuisances  forbidden 
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by  the  act  So  be  it.  The  defellda^t8  had 
a  xi^t  to  abate  the  niuBance ;  but  they 
were  bound  to  abate  it  iq  some  way  or 
other  without  infiinging  on  the  rights  of 
property  which  the  plaintiff  was  possessed 
ci,  unless  power  is. given  to  them  to  do  so 
expressly  or  impliedly.  There  is  certainly 
nothing  in  the  introductoiy  part  of  the 
section  to  authorize  the  defendants  to  do 
what  they  have  done.  Farther,  they  do 
not  say  they  have  done  it  for  the  purpose 
of  abating  the  nuisance,  nor  haye  they 
given  any  notice  to  any  ona  Clearly, 
fiierefore,  that  part  of  the  section  would 
not  justify  them  in  what  they  have  done. 
Then  comes  the  proviso,  which  I  agree  is 
more  extensive  than  the  introductory  part 
of  the  section,  ''provided  also  that  where 
any  work  by  any  vestiy  or  district  board 
done,  or  required  to  be  done  in  pursuance 
of  the  provisions  of  this  act,"  ibc.,  affects 
any  right  of  water — (Now,  I  admit  that 
does  not  mean  in  pursuance  of  the  imme- 
diately preceding  provisions,  but  generally 
the  provisions  of  this  act)  — then,  com- 
pensation is  to  be  made,  as  a  matter  of  right, 
to  the  person  whose  right  of  water  is 
affected  It  is  said  that  the  proviso  shews 
tiiat  the  local  board  may  do  things  which 
would  prejudicially  «ffect  water-right,  and 
consequently,  by  implication,  shews  they 
have  got  the  power  so  to  affect  them.  I  do 
not  desire  minutely  to  criticize  these  words, 
**  done  or  required  to  be  done."  Does  that 
expression  mean  done  when  not  required, 
or  required  to  be  done  when  it  is  not  done? 
There  is  here  great  looseness  of  language. 
Probably  the  original  intention  of  the 
draftsman  who  drew  the  act  was  to  put  a 
mere  proviso  on  the  introductory  woihIs  of 
the  section;  then  it  occurred  to  him,  or  to 
some  one  else,  why  do  you  not  say  generally 
that  for  whatever  damage  is  done  under  the 
powers  of  this  act  compensation  shall  be 
given.  I  do  not  know  that  there  is  any 
necessity  to  interpolate  words ;  but  one  may 
£Edrly  r^  this  proviso  as  though  it  had 
said  that  where  any  work  is  done,  or  re- 
quired  to  be  done,  by  any  vestiy  or  local 
board  in  pursuance  of  the  provisions  of  the 
act, — ^if  any  can  be  done,  except  as  afore- 
said— compensation  shall  be  given.  To 
hold  that  this,  which  is  a  mere  proviso 
saying  they  shatQ  give  compensation  where 
they  do  what  they  may  do,  imports  that 


they  ijaay  do  something  which  otherwise 
they  could  not  do,  is  contrary  to  all  the 
ordinary  principles  of  construction.  I 
think,  UierefOre,  the  proviso  neither  itself 
confers  the  power,  nor  shews  it  is  conferred 
by  any  of  the  other  preceding  sections.  I 
am  not  aware  that  it  has  been  suggested 
that  on  any  other  ground  the  local  board 
possess  this  power.  The  Court  below  seem 
to  have  assumed  that  the  local  board  had 
such  a  power,  provided  the  injury  had 
been  in  tiieir  district,  and  they  seem  mainly 
to  have  directed  their  attention  to  this  point, 
— ^whether  the  fact  of  the  damage  being 
out  of  the  district  made  any  difference. 
Mr.  Lush  has  told  us  that  this  point,  on 
which  he  now  relies,  if  made  at  all,  was 
very  faintly  made  in  the  Court  below ;  there- 
fore, in  expressing  my  opinion  that  the 
judgment  should  be  reversed,  I  do  not  think 
I  am  differing  from  the  opinion  which  would 
have  been  given  by  the  Court  below  if 
their  minds  had  been  directed  to  this 
question. 

Kbatino,  J. — I  am  also  of  opinion  that 
the  judgment  of  the  Court  below  ought  to 
be  reversed.  It  is  to  be  observed,  that  there 
is  nothing  in  the  case  which  is  stated  to  us 
which  raises  at  all  the  ground  of  necessity 
for  the  execution  of  the  works;  and  Mr. 
Mellish,  though  not  exactly  reljdng  on  that 
as  an  argument,  did  certainly  press  it  as  a 
reason  why  it  was  extremely  probable  that 
the  legislature  should  have  given  the  power 
contended  for.  I  entirely  agree  with  the 
observations  made  by  the  other  members  of 
the  Court,  who  are  for  reversing  the  judg- 
ment in  reference  to  the  construction  of  the 
86th  section.  It  seems  to  me  clear,  if  I 
may  be  allowed  to  say  so,  that  the  proviso 
in  that  section  does  not  extend  the  power 
beyond  the  earlier  part  of  the  enactment; 
therefore,  so  far  as  the  86th  section  is  con- 
cerned, it  does  not  in  any  way  confer  this 
power.  I  may  say  that  I  think  it  would  be 
a  strong  thing  to  put  on  the  act  a  construc- 
tion, in  the  absence  of  express  words,  which 
should  enable  the  board  to  deal  with  the 
property  of  an  individual  as  the  plaintiff's 
property  appears  to  have  been  dealt  with ; 
because,  if  they  have  a  right  to  discharge 
the  sewage  into  the  stream  to  which  refer- 
ence is  made  in  the  case,  they  might  have 
poured  it  over  his  land  under  ti^e  same 
power.   No  doubt  it  is  said  that,  whatever 
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injury  they  may  do,  they  are  bonnd  to 
make  compensation  for ;  but  it  seems  to  me 
that  it  is  not  a  case  in  which  compensation 
could  properly  redress  the  injury  which  has 
been  done  to  the  phuntiff.  That,  of  course, 
does  not  affect  the  construction  of  the 
statute.  I  was  much  struck  with  the  obser- 
vation of  Mr.  Lush,  in  the  course  of  the 
argument,  that  the  defendants'  power  is 
to  abate  a  nuisance,  and  it  is  under  their 
power  for  the  abatement  of  a  nuisance 
that  they  seek  to  exert  the  power  which 
they  have  exerted  on  the  present  occa- 
sion. And  it  does  seem  rather  anomalous 
that  they,  having  the  power  to  abate  a 
nuisance,  should  exercise  it  in  such  a  man- 
ner as  to  create  a  nuisance  in  the  plaintiff's 
land,  and  one  which  the  plaintiff  might  pos- 
sibly be  called  on  by  some  one  else  to  abate. 
It  is  said  that  compensation  might  be  given 
which  would  enable  them  to  abate  the  nui- 
sance; but  it  seems  to  me  never  to  have  been 
contemplated  by  the  legislature  to  attribute 
compensation  to  an  injury  of  this  kind. 
Under  these  circumstances,  it  seems  to  me, 
for  the  reasons  which  have  been  given  by 
the  other  members  of  the  Court,  that  the 
judgment  of  the  Court  below  ought  .to  be 
reversed. 

Pollock,  C.B. — I  am  of  opinion  that 
the  judgment  of  the  Court  below  ought  to 
be  affirmed.  It  is  true  that  the  Court  of 
Queen's  Bench  state  that  they  delivered  their 
judgment  not  without  some  hesitation.  But 
I  am  not  prepared  to  reverse  that  judgment, 
and  I  own,  it  appears  to  me,  with  most 
humble  deference  to  the  rest  of  the  Court, 
that  the  view  which  the  Court  below  has 
taken  on  the  subject  is  the  correct  view. 
What  fell  from  my  Brother  Byles  with 
respect  to  the  New  River  appears  to  me  to 
be  entirely  beside  the  question.  The  New 
River  is  absolutely  and  strictly  private 
property.  The  New  River  Company  is  not 
a  public  board,  and  the  New  River,  so  far 
as  I  know,  has  not  a  single  drain  running 
into  it,  from  the  fountain-head  in  the  town 
of  Ware  down  to  the  reservoir  in  Islington, 
whence  the  water  is  diffused  all  over  Lon- 
don. The  judgment  of  the  Court  below  is 
founded  on  a  very  different  state  of  things. 
It  proceeded  on  the  fact,  that  the  streams 
in  question,  namely,  the  Poole  River  and  the 
County  Bridge  Stream,  had  been  used  as 
drains;  that    the   drainage    of    this  very 


district  actually  flowed  into  them,  though 
under  circumstances  which  at  the  time  ren- 
dered the  drainage  into  those  streams  not 
appreciably  a  nuisance.  And  I  think  it 
cannot  be  much  doubted  that  if  the  local 
board  had  allowed  the  houses  to  increase, 
and  the  quantity  of  nuisance  and  filth  to 
accumulate  until  it  actually  ran  down,  time 
would  have  done  that  which  the  Com- 
missioners have  done,  and  done  as  I  think 
in  obedience  to  the  act.  Where  there  is  the 
drainage  of  the  surplus-water  of  a  brook 
into  a  stream  which  flows  into  another 
stream,  and  so  at  last  into  the  ocean, — ^if  the 
neighbourhood  becomes  more  populous  by 
the  multiplication  of  inhabitants,  the  va- 
rious sources  of  pollution  which  arise  out  of 
the  necessities  of  social  life  will  of  necessity 
at  last  make  the  drains  a  nuisance  whidi 
originally  were  harmless.  The  case  finds 
that  there  were  streams  which  conveyed  the 
wat«r  and  offensive  matter  at  times,  but 
not  in  a  quantity  sufficient  to  make  it 
appreciably  a  nuisance.  What  the  defen- 
dants have  done,  is  only  so  to  construct 
the  drains  as  to  enable  them  to  cany 
off  not  merely  that  which  heretofore  was 
carried  off,  but  that  which  ought  to  be  car- 
ried off  in  order  that  the  defendants  may 
obey  the  act  and  render  the  district  healthy, 
which  otherwise  would  become  unwhole- 
some. The  effect  of  this  has  been  not  to  do 
any  new  act,  but  merely  to  increase  that 
which  was  done  before,  and  to  make  that 
appreciably  a  nuisance  which  before  was 
not  so.  That  is  the  foundation  of  the  judg- 
ment of  the  Court  of  Queen's  Bench.  I 
think  they  were  perfectly  right,  and  that 
their  judgment  ought  to  be  aS&rmed. 

Erle,  C.J. — In  this  case  the  declaration 
was  for  fouling  two  streams  of  the  plain- 
tiff. The  defendants  pleaded  that  the  acts 
complained  of  were  done  in  the  exercise  of 
the  powers  given  to  the  defendants  by  the 
Metropolis  Local  Management  Act.  The 
facts  were  that  before  1852  the  houses  in 
the  district  were  few,  and  the  sewage 
horn  those  passed  into  open  watercourses 
which  joined  to  those  streams,  but  did  not 
foul  the  water  to  an  appreciable  extent 
If  sewage  there  was,  it  probably  soaked 
away.  After  1852  the  Crystal  Palace  in- 
creased the  quantity  of  sewage,  and  it 
passed  in  the  same  watercourses,  and  fouled 
the  water  of  the  streams  to  an  appreciable, 
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but  not  to  a  seiioos  extent.  Between  1852 
and  1859  the  houses  increased  and  the 
iratercourses  became  a  serious  nuisance 
from  the  accumulation  of  filth  therein.  The 
defendants,  both  to  put  an  end  to  these 
nuisances,  and  also  to  provide  efficient 
drainage  for  the  whole  district  and  for  the 
Anerley  Building  Society's  laud,  caused  a 
number  of  underground  sewers  to  be  made 
and  arranged,  so  that  the  out&ll  for  the 
sewage  of  the  whole  district  should  be  at 
the  same  place  where  the  old  watercourse 
comes.  This  new  system  of  sewers  has  pre- 
vented the  accumulation  of  filth  in  the 
open  watercourses,  but  the  quantity  of  filth 
carried  into  the  streams  is  greatly  in 
excess  of  what  had  reached  it  before  the 
new  sewers  were  constructed,  and  has  ren- 
dered those  streams  foul,  stinking  and 
wholly  unfit  for  cattle  or  domestic  use. 
The  out£all  of  the  watercourse  is  not  the 
boondaiy  of  the  defendants'  district;  the 
fouling  of  the  stream  takes  place  out  of 
the  district.  The  defendants,  in  covering 
the  watercourse,  acted  in  pursuance  of  the 
powers  given  by  the  86th  section,  and  if 
any  damage  arises  from  such  covering,  it 
would  be  a  subject  of  compensation  under 
that  section.  But  the  question  arises  in 
respect  of  the  deposit  in  the  plaintiff's 
stream  of  a  large  quantity  of  sewage  brought 
there  by  the  new  system  of  sewers  for  the 
district,  nmde  by  the  defendants,  as  to  which 
it  is  admitted  that  an  action  lies,  unless  the 
defendants  were  empowerd  by  the  act  to 
make  the  deposit,  llien,  does  the  act  give 
that  power  9  Section  86,  empowering  the 
defendants  to  cover  open  watercourses  which 
are  a  nuisance,  gives  no  power  to  use  the 
land  or  water  of  other  persons  for  the  pur- 
pose of  receiving  sewage,  except  by  agree- 
ment, It  is  clear  from  the  facts  stated,  that 
BO  prescriptive  right  of  fouling  the  water 
by  twenty  years'  usage  had  been  gained  by 
anybody.  The  defendants,  therefore,  had  no 
right  of  outfall  for  the  sewage  there  col- 
lected into  the  plaintiff's  stream,  unless 
the  act  created  it;  and  I  can  find  no  such 
light  given  either  by  this  or  any  other  sec- 
tion of  Uie  act.  Section  86,  after  requiring 
drains  to  be  covered,  so  that  the  nuisance 
shall  be  removed,  goes  on  to  -provide  that 
when  any  work  by  any  district  board  done  or 
required  to  be  done  in  pursuance  of  the  pro- 
visions of  this  act,  prejudicially  affects  any 
right  to  the  use  of  water,  full  compensation 


shall  be  made  in  the  manner  hereinafter  pro- 
vided, or  the  board  may  purchase  such  right 
in  the  manner  provided  for  the  purchase  of 
other  rights.  If  the  defendants  had  done  no 
more  than  covering  the  open  watercourse, 
and  so  removing  the  existing  nuisance, 
they  would  have  acted  in  pursuance  of  the 
powers  given  by  section  86,  and  the  remedy 
for  the  plaintiff  would  have  been  compensa- 
tion merely ;  but  as  they  have  made  a  new 
system  of  sewers,  and  thereby  collected  a 
much  larger  quantity  of  sewage  than  reached 
the  stream  before,  and  caused  that  quantity 
to  fall  into  the  plaintiff's  stream,  they  have 
exceeded  their  powers,  and  are  liable  to  an 
action.  The  other  sections  of  the  act  are 
framed  in  accordance  with  that  construc- 
tion. Section  69.  gives  the  general  power 
over  the  sewers  in  the  district  whereby 
the  district  board  are  required  to  repair  and 
maintain  the  sewers  vested  in  them,  and  to 
cause  such  alterations  of  sewers  to  be  made 
as  will  be  necessary  for  effectually  draining 
their  district,  and  it  is  made  lawful  for  the 
district  board  to  carry  any  sewers  under 
any  houses  or  any  land  whatever,  mak- 
ing compensation  for  any  damage  done 
thereby,  in  manner  thereinafter  provided. 
Sections  150,  151.  and  152.  provide  for 
the  compensation  to  be  made  if  any  land 
or  any  right  or  easement  in  or  over  any 
land  is  to  be  taken.  Section  150.  enables 
the  Metropolitan  Board  and  every  district 
board  to  take  any  land,  or  any  right  or 
easement  in  or  over  any  land  which  may 
be  necessary  for  the  formation  or  protection 
of  any  works  which  they  are  authorized  to 
execute  under  this  act.  Section  151.  enacts 
that  the  provisions  of  the  Lands  Clauses 
Act,  1845,  shall,  subject  to  the  provisions 
in  this  act,  be  incorporated  therewith  for  the 
purpose  of  enabling  the  Metropolitan  Board 
and  every  district  board  to  take  land  or  any 
rights  or  easements  in  land.  Then  section 
152.  provides  that  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  with  re- 
spect to  the  purchase  and  taking  of  land 
otherwise  than  by  agreement,  shidl  not  be 
incorporated  with  this  act  save  for  the  pur- 
pose of  enabling  the  Metropolitan  Board  to 
take  land  or  any  right  or  easement  in  or  over 
any  land.  From  those  provisions  it  is  clear 
that  the  district  board  cannot  take  land  or 
any  right  or  easement  in  land  by  compul- 
sion. They  can  take  only  by  agreement. 
Thus  they  could  not  acquire  the  easement 
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of  depositing  sewage  in  the  plaintiff's  stream 
unless  by  agreement  with  him  as  proprietor 
of  the  stream.  We  are  confirmed  in  this 
construction  of  the  act  by  considering 
the  other  sections  to  which  Mr.  Lush  re- 
ferred as  sections  containing  provisions  for 
the  vesting  tnmk  sewers  in  t^e  Metropolitan 
Board  witih  the  proper  outfalls,  and  enabling 
district  boards  to  connect  branch  sewers 
with  \he  trunk  sewers,  and  also  provisions 
enabling  any  district  board  to  give  up  to 
the  Metropolitan  Board  the  branch  sewers 
in  their  district,  if  they  think  right,  and  the 
Metropolitan  Board  has  power,  both  in  and 
beyond  their  district,  to  take  lands  both  by 
compulsion  and  by  agreement,  so  as  to 
dispose  of  the  collection  of  sewage.  If  the 
defendants  could  maintain  the  right  they 
have  claimed,  the  plaintiff  would  probably 
be  liable  at  his  own  expense  to  cover  the 
stream  so  as  to  prevent  a  nuisance,  in  other 
words,  to  be  at  the  expense  of  making  a 
sewer  to  carry  off  the  sewage  from  the 
plaintiff's  district.  Also,  if  the  defendants 
can  maintain  their  right,  they  would  per- 
manently deteriorate  the  value  and  enjoy- 
ment of  the  plaintiff's  property  for  resi- 
dentialand  agricultural  purposes,  and  would 
in  effect  produce  a  sale  by  compulsion, 
which  the  statute  has  expressly  excluded. 
The  power  to  purchase  streams,  which  is 
given  by  section  86,  is  subject  to  the  pro- 
visions with  respect  to  the  purchase  by  the 
district  board  above  mentioned — ^that  is, 
they  can  purchase  by  agreement  only,  and 
not  by  compulsion,  when  damage  has  been 
caused  by  a  work  done  in  the  exercise  of 
the  powers  given  by  this  act  For  these 
reasons,  I  am  of  opinion  that  the  defendants 
in  doing  the  act  complained  of  were  not 
acting  in  pursuance  of  the  powers  given  by 
the  statute,  and  therefore  tliat  the  plaintiff 
has  a  right  of  action,  and  is  not  restricted 
to  a  right  to  compensation.  In  this  judg- 
ment I  consider  the  point  relied  on  in  the 
Court  below,  namely,  that  the  damage  was 
done  to  the  plaintiff  out  of  the  district  of 
the  defendants,  to  be  immaterial.  I  ground 
my  judgment  on  the  point  on  which  Mr. 
Lush  has  relied,  as  above  explained,  and 
which  does  not  appear  to  have  been  pressed 
on  the  attention  of  the  Court  below.  With 
respect  to  that  point,  the  place  of  damage 
makes  no  difference. 

Judgm/etU  reversed. 


I  ggg       i  WE&K,  appellant^  v.  the  clkrk 

T-«    -la     \       O^    THE    PEACE   OF    DEVON, 

^^  ^®-    (     responds. 

Ckfundy  Rate — Poliee  Bate — Borough 
having  separate  Court  of  Quarter  Seseione 
—  Non  -  Intromittant  Clause —  Charter — 
U4kl6Vtet,e,Sl. 

By  a  charter  of  James  the  Firsts  the 
mayor  a/nd  recorder  of  the  borough  of  B,  tn 
the  county  of  Z>,  for  the  time  hevkg^  loere 
empowered  to  he  Justices  to  keep  the  peace 
in  the  borough^  and  to  have  full  pouter  and 
authority  to  inquire  concerning  whatsoever 
trespasses^  misprisions,  and  other  minor 
offeneeSy  defaults  and  articles  done,  moved^ 
or  committed  within  the  borough,  which 
ought  or  might  be  inquired  into  before  the 
keepers  and  Justices  of  the  Peace  in  any 
county,  so  that  they  should  not  in  any  manner 
proceed  to  the  determination  of  any  treason, 
murder,  or  felony,  or  of  any  other  matter 
touching  the  loss  of  life  or  limb,  dtc.  By 
the  same  charter  was  granted  to  them  the 
same  and  similar  courts  of  record,  customs^ 
liberties,  privileges,  franchises,  isc  whick 
they  had  theretofore  holden  and  enjoyed, 
or  ought  to  have  holden  and  enjoyed  The 
mayor  and  recorder  had  always  held  a 
separate  Court  of  Quarter  Sessions,  and  had 
tried  felonies  and  misdemeanors  without  any 
interference  by  the  county  Justices,  although 
there  was  not  any  non-intromtitant  clause  in 
the  charter  under  which  the  privileges  of 
the  borough  were  claimed. 

In  maJang  a  county  and  poliee  rate  the 
borough  had  been  ordered  to  pay  its  proper 
proportion,  although  it  had  never  contributed 
before,  and  although  the  Justices  had  been 
in  the  habit  of  making  a  rate  in  the  nature 
of  a  county  rate,  and  had  their  own  police. 

Upon  appeal  against  such  rate,  it  was 
held,  thctt  in  the  absence  of  a  nonrintromit- 
tant  clause,  it  must  be  taken  that  the  county 
Justices  had  at  any  rate  concurrent  jurisdiC" 
turn  in  the  borough,  and  that,  under  15  <i^  16 
VicL  c.  81,  the  borough  was  liable  to  pay 
its  proportion. 

8o  held,  also,  with  regard  to  the  police 
rate. 

Sir  the  report  of  the  above  case,  see 
w  J.  Rep.  (N.S.)  M.C.  p.  47.] 
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Bail  Court. 

1864. 
Nov.  24. 


KSLLITT  V.  THS  LOCAL  BOABD 
OF  HSALTH  OF  T&ANMSRB. 

THS  LOCAL  BOABD  OF  HBALTH 
OF  TRANMIBE  V.  KXLLKTT. 


ArbUrcUion — Umpire  —  PMte  Health 
Act,  1848,  11  h  12  Vid.  e.  eS.^Duratton 
of  Authority — Potifer  of  Court  to  enlarge 
Tvme/or  awarding. 

The  authority  of  an  umpire  appoimtei 
under  the  Public  Health  Act,  1 848,  to  make 
<i»  award,  endures  only  twenty-one  daye  from 
the  date  of  his  appointment,  unlets  he  enlarge 
the  timuy  vfhuh  he  may  and  ought  to  do 
during  his  twenty-one  days,  notwithstanding 
the  arbitrator's  time  has  not  expired. 

The  Court  has  no  power  under  the  Comr 
man  Law  JProcedure  Act,  1854,  section  15,  or 
otherwise^  to  enlarge  the  time  in  arbitrations 
under  the  Public  Health  Act. 

A  rale  had  been  obtained  by  KeUett  to 
Bet  aside  an  award  which  had  been  made 
between  him  and  the  Local  Boaffd  of  Health 
of  Tranmere^  respecting  the  proportion  to 
be  paid  by  KeUett  of  the  expenses  incurred 
by  the  local  board  in  paving  certain  streets. 

The  ground  of  the  motion  was,  that  the 
award  had  not  been  made  within  the  time 
prescribed  by  law. 

The  local  board  obtained  a  cross-rule  to 
enlarge  the  time  for  the  umpire  ww^lpi^g  the 
award  till  the  3l8t  of  December. 

Both  rules  came  on  for  argument  to- 
gether. 

It  appeared  on  the  affidavits  that  KeUett 
was  the  owner  of  some  houses  fronting  on 
certain  streets  in  the  district  of  Tranmere, 
which  the  local  board  required  the  owners 
to  pave.  This  the  owners  neglecting  to  do, 
the  board  did  the  work,  and  under  section 
69.  of  the  PubUc  Health  Act,  1848, 1 1  &  12 
Vict  c  63,  had  the  expenses  apportioned. 
KeUett  disputingthe  propriety  of  the  amount 
charged  on  him,  the  matter  was  referred  to 
arbilzation  under  the  act.  The  local  board 
appointed  their  arbitrator  on  the  5th  of 
January  last,  and  KeUett  his  on  the  15th 
of  January.  The  arbitrators  appointed  the 
umpire  on  the  3rd  of  February.  The  arbi- 
trators enhiiged  their  time  tiU  the  30th  of 
April  The  umpire  made  no  enlaigement  at 
all  The  arbitrators  did  not  finaUy  dif  er  tUl 

*  Decided  in  Michaelmu  Term. 


the  27th  of  April,  on  which  day  they  gave 
notice  to  the  ^umpire  that  they  could  not 
agree.  By  arrangement  the  arbitrators  and 
umpire  sat  togeUier  and  heard  the  evidence. 
The  umpire  made  an  award  dated  the  2nd 
of  May  last,  but  no  notice  was  given  of  it 
to  KeUett  until  August  last. 

Field  shewed  cause  against  the  rule  to 
set  aside  the  award. — The  award  was  made 
in  time.  The  umpire  had  three  months  to 
make  his  award  from  the  time  of  the  duty 
devolving  upon  him.  Though  the  statute 
refers  to  the  time  of  appointment  as  the  date 
from  which  the  time  runs,  that  must  mean 
from  the  time  when  the  appointment  ia 
caUed  into  operation,  that  is,  when  the  arbi- 
trators have  faUed  to  make  an  award.  To 
put  a  Hteral  construction  on  the  words  of 
the  statute,  leads  to  the  absurd  result  that 
in  almost  aU  cases  the  appointment  of  an 
umpire  would  be  nugatory,  for  if  the  arbi- 
trators enlarge  their  time  beyond  the  twenty- 
one  days  from  the  date  of  the  umpire's 
appointment  his  power  is  gone.  Until  the 
arbitrators  have  finaUy  di^Eigreed,  or  their 
time  has  expired,  the  umpire  could  not  even 
enlarge  his  time.  Under  the  similar  provi- 
sion of  the  Lands  Clauses  ConsoUdation 
Act,  section  23.  of  the  8  <fe  9  Yict  a  18,  the 
Courts  have  held  that  the  umpire's  time 
runs  from  the  time  of  the  duty  devolving  on 
him — Skerratt  v.  the  North  Staffordshire 
Railway  Company  (1)  and  Bradshaufs  case 
(2).  At  any  rate  tiie  umpire  has  three 
months  in  which  to  award. 

F,  Russell,  in  support  of  the  rule. — The 
umpire,  not  having  enlarged  his  time,  was 
bound  to  make  his  award  within  twenty-one 
days  from  the  date  of  his  appointment 
The  appointment  is  made  when  the  arbi- 
trators sign  it.  By  the  express  words  of 
the  statute,  sections  124.  and  125.  of  the 
11  &  12  Vict  c  63,  the  time  runs  from  the 
appointment  Neither  in  .the  case  of  an 
umpire,  nor  in  the  case  of  arbitrators,  does 
the  powerof  entering  on  the  reference  com- 
mence at  once  from  the  appointment  Be- 
fore either  arbitrators  or  umpire  can  aet^ 
they  must  make  a  declaration  before  a 
Justice.  It  is  dear  that  the  act,  section 
125,  contemplates  that  the  umpire  shaU  be 

(1)  2  Phfl.  475 ;   B.  c.  17  Law  J.  Kep.  (n.s.) 
Chanc.  161. 

(2)  12  Q.B.  Bep.  562 ;  b.  c.  17  Law  J.  Bep.  (N.s.) 
Q.B.  362. 
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appointed  at  least  three  weeks  before  he 
can  be  called  on  to  act  The  natural  con- 
struction of  the  statute  leads  to  no  absurd 
result.  The  great  object  of  the  statute  was 
to  obtain  a  speedy  decision.  The  legis- 
lature probably  contemplated  that,  which  is 
the  usual  course,  the  arbitrators  and  um- 
pire should  act  together,  and  that  the  arbi- 
trators would  allow  ample  time  for  the 
umpire.  At  any  rate,  the  umpire  would 
always  have  some  time  for  awarding  in,  for 
the  umpire  must  have  the  number  of  days 
between  the  appointment  of  the  last  arbi- 
trator and  his  own  appointment ;  and 
there  would  have  been  no  difficulty  here 
had  the  umpire  enlarged  his  time.  He  had 
the  power  to  enlarge  his  time  while  the 
arbitrators  were  considering  the  matter. 
It  was  necessary  for  him  to  do  so  to  keep 
his  power  alive — DoddingUm  v.  BaUward 
(3).  The  cases  cited,  decided  on  the  Lands 
Clauses  Act,  do  not  apply,  for  there  the 
statute  says,  that  if  the  arbitrators  or  umpire 
£edl  for  three  months  to  make  an  award 
their  power  shall  cease,  without  saying  if 
they  fedl  for  three  months  from  any  par- 
ticular date.  Here  the  date  from  which 
the  time  is  to  run  is  stated. 

F.  Russell  then  shewed  cause  against  the 
rule  to  enlarge  the  time. — The  Court  has 
no  power  to  enlarge  the  time.  There  is  no 
common  law  power  to  enlarge.  The  statute 
3  &  4  WUL  4.  c.  42.  s.  39.  applies  in  terms 
only  to  references  of  an  action  or  to  refer- 
ences by  agreement  under  the  statute  9  <&  10 
Will.  3.  c  15.  Nor  does  the  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict 
c.  125.  s.  15,  give  any  such  power.  That  only 
applies  to  compulsory  references  of  matters 
of  account  under  the  act,  to  references  in 
an  action  or  suit,  and  to  references  by 
agreement,  specified  in  section  5.  The 
whole  purview  of  the  statute  shews  that  it 
is  so  limited.  There  is  no  instance  of  an 
attempt  having  ever  been  made  before  to 
apply  this  provision  to  compulsory  refer- 
ences under  the  PubUc  Health  Act  or  the 
Lands  Clauses  Act.  It  would  be  incon- 
sistent with  the  provisions  of  the  Public 
Health  Act,  which  say  that  the  award  shall 
be  made  within  three  months,  to  hold  that 
the  Court  could  enlarge  the  time  inde- 
finitely. Again,  section  15.  of  the  Common 

(8)  7  Dowl.  P.C.  640. 


Law  Procedure  Act  says  that  the  arbi- 
trators and  umpire  shall  have  originally, 
and  without  enlargement,  three  months 
to  award  in.  The  Public  Health  Act  says 
twenty-one  days.  The  same  remarks  apply 
to  references  under  the  Lands  Clauses  Act 
It  cannot  be  supposed  that  by  the  Common 
Law  Procedure  Act,  1854,  the  legislature 
intended  to  repeal  the  special  provisions  of 
the  Public  Health  Act  and  the  Lands  Clauses 
Act  in  reference  to  arbitration. 

Fieldy  in  support  of  the  rule.  —  The 
Court  has  power  to  grant  this  enlargement 
under  section  15.  of  the  Common  Law  Pro- 
cedure Act.  Section  12.  of  that  act  is 
univereal  in  its  terms.  It  says  ''in  any 
arbitration''  the  Court  may  appoint  an 
umpire.  Section  15.  refers  to  section  12, 
because  it  refers  to  the  document  therein 
mentioned.  Here  the  statute  and  the  sub- 
mission form  a  sufficient  document  It  is  a 
very  reasonable  power  for  the  legislature  to 
grant  to  the  Judges,  to  enable  them  to  en- 
large the  time  fixed  by  the  earlier  statutes. 

Sheb,  J. — As  to  the  first  rule,  I  am  of 
opinion  that  it  must  be  made  absolute.  It 
is  an  application  to  set  aside  an  award 
under  the  PubHc  Health  Act  The  umpire 
did  not  make  his  award  within  twenty^ne 
days  firom  the  date  of  the  appointiiient,  nor 
did  he  enlaige  his  time.  At  one  time  I 
had  a  doubt  about  the  construction  of  the 
statute,  arising  from  the  words  in  section 
125,  that  if  the  arbitrators  fail  to  make  an 
awud  the  matter  shall  be  decided  by  the 
umpire.  But  the  case  of  DoddingUm  v. 
BaUward  (3),  shewing  that  the  umpire  has 
power  to  enlarge  his  time  before  the  arbi- 
trators' time  has  expired,  reconciles  all 
difficulties,  and  prevents  any  difficulty  of 
putting  the  plain  construction  on  the  words 
of  the  act.  The  award,  therefore,  is  not 
made  in  time,  and  must  be  set  aside. 

With  respect  to  the  rule  to  enlarge  the 
time,  I  am  of  opinion  that  the  Common 
Law  Procedure  Act,  1854,  section  15,  does 
not  authorize  the  Court  to  enlarge  the  time 
in  compulsoiy  references  under  the  Public 
Health  Act,  1848.  The  fact  that  no  simiUr 
application  has  been  previously  made  con- 
firms my  view.  The  second  rule,  therefore, 
must  be  discharged 

Rules  accordingly. 
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AKBBEW  AND  ANOTHEB  V, 
WALTEB  HACKLIN,  REUBEN 
MACKLIN,  AND  CORNELIUS 
MACKUN. 


Dd>tor  and  Creditor — Bankruptcy  Act^ 
1861,  (24  <fe  25  Vict.  c.  134.)  s.  192.— C7o»i- 
poiitian  Deed — Release  of  Joint  Debtors, 

A  deed  of  composition  by  a  debtor  with 
his  creditors  under  section  192.  of  the  Bank- 
ruptcy Acty  1861,  containing  a  release  of 
the  debtor  by  each  of  the  creditors  from  all 
debts  due  from  him  to  them  respectively, 
ixmnot  be  pleaded  in  bar  by  a  joint  debtor 
to  an  action  by  a  non-assenting  creditor;  for 
if  it  extends  to  joint  debts  so  c»  to  release  a 
joint  debtor,  it  is  bad,  and  not  binding  on 
non-assenting  creditors. 

Declaration  for  goods  sold  and  delivered 
and  on  an  account  stated 

Plea,  by  defendant  Reuben  Macklin,  that 
after  the  accruing  of  the  plaintiffs'  claim, 
and  after  the  Bankruptcy  Act,  1861,  came 
into  operation,  the  defendant  Cornelius 
Macklin  executed  a  composition  deed  within 
the  meaning  of  that  act,  whereby  he  cove- 
nanted to  pay  his  creditors  a  composition 
of  6&  in  the  pound,  and  each  of  his  creditors 
released  him  from  all  debts  due  from  him 
to  them  respectively,  and  which  deed  is  as 
valid  and  effectual  on  the  plaintiffs  and  all 
other  creditors  of  the  said  (Cornelius  as  if 
the  plaintiffs  and  all  other  creditors  had 
executed  it,  &c.,  all  the  requisites  of  the 
statute  having  been  complied  with. 

Demurrer  and  joinder.  (There  was  also 
a  replication,  setting  out  the  deed  in  terms, 
to  which  there  was  a  demurrer,  the  clause 
of  release  was  in  the  terms  set  out  in  the 
plea.) 

Kemplayy  for  the  plaintiffa — This  plea 
raises  a  novel  but  untenable  point,  that 
when  a  debtor  enters  into  a  deed  imder  the 
1 92nd  section  of  the  Bankruptcy  Act,  1861, 
and  that  deed  contains  a  release  by  the 
creditors,  it  operates  as  a  release  not  only 
to  the  debtor  himself,  but  to  his  co- 
debtors. 

fBLACKBUBN,  J. — Do  you  coucedo  that 
such  a  deed  would  operate  as  a  release  at 
common  lawf] 

Not  unless  it  apply  to  joint  debts.  This 
deed  roust  be  taken  to  apply  only  to  sepa- 

New  SxRin,  34.— Q.B. 


rate  debts.    (He  was  then  stopped  by  the 
Court) 

Gibbons,  for  the  defendants,  argued  that 
the  release  was  a  general  release  of  all  the 
debts  by  each  of  the  creditors;  that  it  there- 
fore applied  to  joint  as  well  as  separate 
debts,  and  consequently  was  a  release  of  the 
joint  debtors. 

CocKBUEN,  C.J. — The  192nd  section  of 
the  Bankruptcy  Act,  1861,  cannot  have  been 
intended  to  extend  beyond  the  separate 
debts  of  the  debtor  executing  the  deed. 
At  any  rate,  if  the  release  in  terms 
extended  to  release  the  joint  debtors  it 
is  quite  plain  it  would  be  bad,  and  not 
binding  on  non-assenting  creditors;  and 
it  makes  no  difference  if  the  effect,  as 
Mr.  Gibbons  argues,  is  the  same,  though 
the  actual  terms  do  not  extend  so  far.  The 
defendant,  therefore,  is  in  this  dilemma: 
either  the  deed  does  extend  to  joint  debtors, 
and  is  therefore  bad;  or  it  does  not,  and 
then  it  affords  no  bar  to  the  defendant 

Gbompton,  J.,  Blackbubn,  J.  and  Mel- 
lob,  J.  concurred 

Judgment  for  the  plaintiffs. 


1865.      )  POPB,  appellant,  v.  WHALLSYy 
Feb.  4.     j  respondent. 

Market — Market  and  Fairs  Clauses  Act, 
1847,  (10  Vict,  c.  14.)  *.  13.--Seller's  "oum 
shop" 

In  order  to  ascertain  whether  a  structure 
of  wood,  be  a  person* s  ^^own  shop**  within 
the  exception  of  the  \Zih  section  of  the 
Market  and  Fairs  Clauses  Act,  1847  (10 
Vict,  c.  14),  the  proper  elements  to  take  into 
consideration  are  :  whether  it  is  of  a  sub- 
stantial character  ;  whether  it  is  merely  an 
alteration  of  a  stall  in  order  to  evade  the 
provisions  of  the  act ;  whether  it  would  adnUi 
of  a  purchaser  coming  inside,  and  would 
protect  goods  from  the  weather,  and  admit 
of  their  being  sufficiently  secured  if  left  in  it 
at  night  ;  and  also  the  nature  and  duration 
of  the  holding  from  the  owner  by  the 
person  using  the  structure  for  the  sale  of 
goods, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.G.  p.  76.] 
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JONES  V.  M0KSI8. 


Debtor  and  Creditor — Bankruptcy  Aet^ 
1861  (24  d;  25  Vict  c.  134),  *.  192. 
Sched,  D. — Trust  Deed — Plea  in  Bar. 

A  deedy  under  section  192,  and  in  the 
form  Sched.  D,  of  the  24  d:  25  Vict  c.  134, 
by  which  the  debtor  assigned  ail  his  estate 
and  effects  to  trustees  for  the  benefit  of 
creditors,  if  it  contain  no  release^  cannot  be 
pleaded  in  bar  to  an  action  by  a  creditor 
who  has  assented  to  and  undersigiud  the 
deed. 

Declaration  on  a  bond  for  1,000/.,  dated 
the  27th  of  September  1858. 

Plea,  that  after  the  accruing  of  the 
cause  of  action,  and  after  the  Bank- 
ruptcy Act,  1861,  came  into  operation,  and 
before  this  suit,  the  defendant  being  in- 
debted to  divers  persons,  and  unable  to  pay, 
he,  and  certain  persons  as  trustees,  entered 
into  and  executed  a  deed  in  the  form  in 
Schedule  D,  of  the  act,  made  between  the 
defendant  of  the  one  part  and  the  trustees 
of  the  other,  on  behalf  and  with  the  assent 
of  the  plaintiff  and  other  creditors;  and 
which  deed  the  plaintiff  undersigned  as  a 
creditor;  by  which  deed  the  defendant  con- 
veyed all  his  estate  and  effects  to  the 
trustees  absolutely,  to  be  applied  and  ad- 
ministered for  the  benefit  of  the  creditors 
of  the  defendant  in  like  manner  as  if  the 
defendant  had  been  at  the  date  of  the 
deed  adjudged  a  bankrupt.  The  plea  then 
alleged  the  consent  of  the  requisite  majority 
of  the  creditors,  due  registration,  with  cer- 
tificate thereof,  <kc.  ;  that  immediately  on 
the  execution  of  the  deed  by  the  defendant 
possession  of  all  the  property  comprised  in 
it,  of  which  the  defendant  could  give  or 
order  possession,  was  given  to  the  trustees; 
and  that  everything  had  happened  and  been 
done  by  the  defendant  and  the  trustees  and 
the  creditors  necessary  to  make  the  deed, 
and  the  same  is,  as  valid  and  binding  on 
all  the  defendant's  creditors  as  if  they  were 
parties  to  and  had  executed  it. 

Demurrer  and  joinder. 

H,  James,  in  support  of  the  demurrer, 
cited  Eyre  v.  Archer  (1)  as  directly  in  point 

(1)  16  Com.  B.  R«p.  N.S.  688;  8.  c.  33  Law  J. 
Kep.  (N.B.)  C.P.  296. 


for  the  plaintiff,  that  a  deed  like  the  present 
without  a  release  cannot  be  pleaded  in  bar 
to  an  action. 

[Crompton,  J.  referred  to  a  case  decided 
the  day  before  in  the  Exchequer — Clarke 
V.  JVilliams  (2),] 

Maaiamara,  for  the  defendant  —  The 
plaintiff  is  an  assenting  party  to  the  deed, 
and  has,  therefore,  agreed  to  take  under  the 
cessio  bonorum  to  be  distributed  as  in  bank- 
ruptcy. Where  a  deed  is  executed  according 
to  the  form  in  Schedule  D.  to  the  act  of 
1861,  it  becomes  a  substituted  contract 
between  the  debtor  and  each  of  his  credi- 
tors, and  their  original  debts  are  extin- 
guished. It  would  be  a  fraud  on  the  other 
creditors  for  the  plaintiff  first  to  assent  to 
the  deed  and  then  bring  an  action. 

[Blackburn,  J. — Have  you  any  case  to 
shew  that  a  creditor  executing  this  deed 
would  at  common  law  have  been  bound  by 
it  as  a  release  of  his  debt  ?] 

Good  V.  Cheesman  (3)  is  an  authority  to 
that  effect 

[Crompton,  J. — The  present  deed  can- 
not be  brought  within  that;  all  that  the  act 
intends  by  one  of  these  deeds  is  to  give  the 
same  protection  as  in  bankruptcy.  The 
debtor  is  protected  from  an  execution  unless 
the  Court  orders  it;  but  how  could  it  do 
that,  if  the  effect  of  the  deed  is  ipso  facto 
to  stop  any  action?  Blackburn,  J. — 
There  is  nothing  on  the  fince  of  the  deed  to 
bind  the  creditors.  Is  there  any  case  at  all 
in  point  on  the  old  trust  deeds?] 

Whitmore  v.  Turquand  (4)  bears  upon 
the  point  In  that  case  Lord  Campbell,  C, 
says,  '<  Although  this  deed  contains  no  re- 
lease nor  declaration  that  the  dividend  is  to 
be  taken  in  full  satisfaction  of  the  debt,  the 
arrangement  is  in  the  nature  of  a  cessio 
bonorum  imder  the  Roman  civil  law;  and  I 
think  that  when  a  dividend  has  been  re- 
ceived satisfaction  is  to  be  inferred." 

[Blackburn,  J. — ^That  case,  as  far  as  it 
goes,  makes  against  the  defendant,  as  it 
seems  to  have  been  assumed  that  obtaining 
judgment  without  execution  was  not  a  dis- 
sent horn  the  deed.] 

The  judgment  obtained  in  that  case  was 
before  the  deed  had  been  executed.    Here, 

(2)  Post,  Exch.  60. 

(3)  2  B.  A  Ad.  328. 

(4)  30  Law  J.  Rep.  (v.s.)  Chanc.  345;  aee  page 
854. 
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bringing  the  action  is  directly  contrary  to 
the  intention  of  all  parties. 

CocKBUEN,  J.  —  The  case  of  E^e  v. 
Atxher(l)  is  conclusive  against  the  defen- 
dant There  must  be  judgment  for  the 
pkintifT. 

Cbomptok,  J.,  Blackbitbk,  J.  and  Mbl- 
LOfi,  J.  concurred. 

Judgment  for  the  plaintiff. 


1864. 
Nov 


64.       ) 
.7*    / 


BUBTON   V.    LB   6R0S   AND 
ANOTHBB. 


Action — County  Court,  Liability  of  High 
Bailiff  o/-^Notiee  of  Actiorir—d  tk  10  Vict. 
c.95.98.  106,  138. 

The  hdgh  haiUff  of  a  county  court  is  liable^ 
to  the  game  extent  as  the  sheriff,  for  the 
wrongful  act  of  a  person  employed  by  one 
of  his  siUhbaUiffSy  to  whom  a  warrant  is 
delivered /or  execution. 

WherCy  therefore,  a  ufarrant  to  the  high 
bailiff,  to  levy  on  the  goods  of  B,  was 
delivered^  for  execution  to  one  of  the  sub- 
haUiffsj  and  he  seized  goods  of  B.  on  the 
2rd  of  December,  and  left  C.  in  possession, 
and  C  the  next  day  wrongfully  sold  the 
goods,  contrary  to  the  9  <k  \0  Vict.  c.  95. 
s.  106,  the  high  bailiff  was  held  liable. 

The  notice  of  action  signed-  by  B,  the 
plaintiffs  under  the  9<£r  10  Vict.  c.  95.  *.  138, 
was:  **It  is  my  intention  at  the  end  of  otie 
calendar  month  from  the  date  hereof  to 
commence  an  action  against  you^^  (the  high 
bailiff)  **in  the  Court  of  Queen^s  Bench,  to 
recover  eompensaiion  in  damages  for  a  tres- 
pass and  excessive  levy  committed  by  you 
and  your  officers  on  the  3rd  of  December  1 863, 
by  sellifig  and  disposing  of  certain  goods 
upon  the  premises,  No.  80,  Derbyshire 
Street,  dcCy  to  scUisfy  debt  and  expenses 
under  on  order  recovered  against  me  in  the 
8.  county  court ;" — Held,  sufficient. 

Declaration — That  a  warrant  was  issued 
out  of  the  county  court  of  Middlesex,  holden 
at  Whitechapel,  to  the  defendants  who  are 
the  high  bailiffs  of  that  court,  to  levy  on  the 
plaintiff's  goods  II.  9s.  6</.  recovered  against 
him  by  one  Robert  Cousins;  that  the  de- 

*  Decided  in  Michaelmas  Term,  I86i. 


fendants  seized  certain  goods  of  the  plain- 
tiff, to  wit,  &c.,  of  much  greater  value  than 
IL  9s.  6d.  and  expenses,  and  wrongfully, 
negligently  and  improperly  sold  them  for 
a  much  less  sum  than  they  were  really 
worth,  and  converted  the  proceeds  to  their 
own  use. 

Second  count,  for  the  conversion  of  the 
plaintiff's  goods. 

Plea — not  guilty  by  the  various  County 
Court  Acts. 

At  the  trial,  before  Cockbum,  C.J.,  at 
the  Sittings  in  Middlesex  after  Trinity 
Term,  it  appeared  that  one  Robert  Cousins 
having  obtained  judgment  against  the  now 
plaintiff  in  the  Shoreditch  County  Court, 
a  warrant  was  issued  to  the  defendants  as 
the  high  bailiffs  of  the  Whitechapel  court 
to  levy  II.  6s.  6d.  debt  and  3s.  costs.  The 
warrant  was  handed  by  the  defendants  to 
one  Sykes,  one  of  their  under-bailiffs,  for 
execution,  and  he  levied  on  the  goods  in 
the  plaintiff's  house.  No.  80,  DerbyshiIl^ 
Street,  Bethnal  Green,  on  the  3rd  of  De- 
cember 1863 ;  and  the  plaintiff  being  unable 
to  pay,  Sykes  put  and  left  one  Crane  in 
possession,  and  he  (instead  of  keeping 
possession  for  five  days  as  required  by  the 
9  &  10  Vict.  c.  95.  s.  106.)  himself  sold  the 
goods  on  the  next  day,  the  4th  of  December, 
for  21.,  offering  the  plaintiff  Ss,  6d.,  being 
the  balance  after  payment  of  levy  and  ex- 
penses ;  this  the  plaintiff  refused  to  take, 
and  then  Crane  appeared  to  have  paid  the 
debt  and  costs  to  Cousins,  and  retained 
the  Ss.  6d.  himself  The  defendants  had  in 
no  way  personally  interfered,  nor  had  they 
any  knowledge  even  of  Crane. 

The  plaintiff  caused  the  following  notice 
to  beserved  on  the  defendants : 

"  To  R.  B.  Le  Gros  and  S.  B.  Williams, 
high  bailiffs  of  the  Whitechapel  County 
Court,  &c. 

"  Gentlemen, — I  hereby  give  yon  notice 
that  it  is  my  intention  at  the  end  of  one 
calendar  month  from  the  date  hereof  to 
commence  an  action  against  you  in  Her 
Majesty's  Court  of  Queen's  Bench,  at 
Westminster,  to  recover  compensation  in 
damages  for  a  trespass  and  excessive  levy 
committed  by  you  and  your  officers  on  the 
3rd  day  of  December  1863,  by  selling  and 
disposing  of  certain  goods  and  chattels  in 
and  upon  the  premises,  No.  80,  Derby- 
shire Street,  Bethnal  Green,  in  the  Qounty 
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of  Middlesex;  to  iiatiflfy  the  sum  cilL6s.6d. 
and  expenses,  under  an  order  recovered 
against  me  at  the  suit  of  Robert  Consins 
in  the  Shoreditch  County  Court  of  Middle- 
sex on  the  3id  day  of  Jnne  1862.  Dated 
this  8th  day  of  January  1864. 

**  James  Burton-" 
And  in   due  course  he  commenced  this 
action. 

A  yerdict  was  found  for  the  plaintiff  for 
20Lj  with  leave  to  the  defendants  to  move 
to  enter  a  verdict  for  them,  or  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  the 
defendants  were  not  liable  for  the  acts  of 
Crane,  or  that  the  notice  of  action  was 
insufficient. 

Parryy  Seij.  moved  accordingly. — ^First, 
the  defendants  are  not  liable  for  tiie  wrong- 
ful act  of  Crane,  who  acted  without  their 
authority  or  knowledge,  and  the  whole  of 
whose  proceedings  were  in  direct  violation 
of  the  duties  imposed  by  the  County  Court 
Act  and  Rules.— (See  9  &  10  Vict.  c.  95. 
s.  106,  and  rule  107.) 

[Blackbuek,  J. — ^Unless  the  defendants 
can  make  out  any  distinction  between  the 
position  and  liability  of  the  high  bailiff  of 
a  county  court  and  those  of  the  sheriff,  they 
are  liable.  Gregory  v.  CoUerell{l)  is  di- 
rectly in  point.  In  that  case  the  Exchequer 
Chamber  held,  that  the  sheriff  was  liable  for 
the  wrongful  act  of  a  third  person  whom 
the  bailiff,  employed  by  the  sheriff,  had 
employed.  And  Jervis,  C.  J.,  delivering  the 
ju(%nent  of  the  Court,  cites,  with  approval. 
Smart  v.  HtUion  (2),  where  the  sheriff  was 
held  liable  for  the  act  of  the  bailiff  in 
acting  directly  contraiy  to  his  duty  and 
to  the  mandate,  by  seizing  the  person  of 
the  debtor  under  a  fi.  /a.  Ckompton,  J. — 
This  is  not  a  question  of  master  and 
servant.  Cockbubk,  C.J. — The  sheriff  is 
always  considered  to  be  himself  in  posses- 
sion by  the  hands  of  his  minister.  Cromp- 
TOK,  J. — He  is  liable  for  every  act  of  his 
officer  civiUy,  though  not  criminally.] 

Secondly,  the  notice  of  action  is  bad; 
there  is  no  statement  that  the  goods  seized 
were  the  property  of  the  person  giving  that 
notice,  and  no  amount  of  damages  is  stated. 
The  9  dc  10  Vict  c.  95.   s.  138.   requires 

(1)  5  BL  &  B.  571;  b.  c.  25  Law  J.  Bepu  (n.s.) 
Q.B.  83. 

(2)  8  Ad.  k  E.  568,  n. ;  s.  c.  3  Law  J.  Bep.  (n.s.) 
K.B.  52. 


"  notice  in  writing  of  mch  action"  (that  is, 
an  action  for  anything  done  in  pursuance  of 
the  act),  "and  of  the  ecnue  thereof  shall  be 
given  to  the  defendant  one  calendar  montii 
at  least,  before  action."  In  ElOob  v.  Wright 
(3)  an  action  was  brought  for  breaking  and 
entering  the  plaintiff's  house,  and  taking 
his  goods;  and  the  notice  of  action,  under 
this  very  section,  was  held  bad  which  stated 
that  the  defendants  broke  and  entered  the 
plaintiff's  house,  and  took  goods  therein, 
without  mentioning  whose  goods :  and  the 
objection  was  also  held  fiital,  that  the  amount 
of  damages  claimed  in  the  action  was  not 
mentioned  in  the  notice.  Lord  Campbell, 
C.J.  says  :  '*  I  think  the  notice  is  not  suf- 
ficient, as  it  does  not  disclose  a  material 
part  of  the  chum  in  the  declaration,  namely, 
that  part  of  it  which  relates  to  the  taking 
of  the  goods ;  the  notice  does  not  state  the 
goods  to  be  the  goods  of  the  plaintiff,  in- 
deed it  seems  to  studiously  avoid  stating 
the  goods  to  be  hers.  'Hie  declaration 
contains  a  different  cause  of  action  from 
that  stated  in  the  notice.  We  must  look 
to  the  purpose  for  which  the  notice  is  in- 
tended, that  is,  that  a  tender  of  amends 
may  be  made,  and  I  therefore  think  that  the 
declaration  and  the  notice  should  contain 
the  same  complaint.  I  think  also  that  there 
is  much  weight  in  the  third  objection,  as 
to  the  special  damage  not  being  stated; 
it  would  be  very  unfair  that  a  large  sum 
should  be  claimed  at  the  trial,  which  is 
not  mentioned  in  the  notice  of  action." 

[BLACfKBUBN,  J. — ^lu  this  casc  the  notice 
does  not  charge  a  trespass  to  the  plain- 
tiff's house,  but  only  charges  the  wrongful 
act  of  selling  goods,  which  must  mean  the 
plaintiff's  go^.  Cockbubn,  C.J. — ^The 
notice  in  EUtob  v.  Wright  (3)  mentioned 
the  wrong  court,  which  was  clearly  fatal, 
so  that  there  was  no  necessity  to  ^ve  much 
consideration  to  the  other  points^ 

There  is  a  third  objection :  the  wrongful 
act  of  sale  is  charged  to  have  taken  place 
on  the  3rd  of  December  1863,  whereas  it 
really  took  place  on  the  4th  of  December. 
The  time  and  place  of  the  wrongful  act 
charged  ought  to  be  correctly  stated — 
Breese  v.   Jerdein  (4).     In  that  case  the 


(3)  3Car.&K.  81. 

(4)  4  Q.B.  Rep.  585 ;  s.  c.  12  Law.  J .  Rep.  (n.b.) 
Q.B.  234. 
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action  was  agunst  a  metropolitan  police- 
oonstabley  and  the  notice  was  for  wrong- 
fdlly  taking  the  plaintiff  into  custody  on  or 
about  the  27th  of  May  last  past ;  and  the 
Court  held,  that  the  notice  was  insufficient, 
for  that  "the  want  of  time  and  place 
rendered  the  notice  void,  under  the  10 
€reo.  4.  a  44.  s.  41,"  on  the  authority  of 
Martint  v.  Upcher  (5),  decided  on  the 
24  Gea  2.  c  44. 

[Mellob,  J.— Section  138.  of  the  9  4&  10 
Vict  c  95.  requires  a  notice  in  writing  of 
the  action,  and  the  cause  thereof;  whereas 
Jerns's  Act  (11  <b  12  Vict.  c.  44.  s.  2.)  and 
the  older  acts  protecting  Justices,  require 
that  in  the  notice  of  action  the  cause  of 
action  shall  be  clearly  and  explicitly  stated 

<6)] 

CocKBUBN,  C.J.  —  We  are  of  opinion 
that  none  of  the  points  are  tenabla 

Rule  refused. 


64.       ) 
.  29.    / 


WATSON  V,  BU88BLL.' 


[IN  THE  EXCHEQUEK  CHAMBER.] 
(Appeal  from  the  Court  of  QueevCs  Bench,) 

1864. 
Nov. 

Money  Had  and  Received — Cheq^te  im- 
properly negotiated. 

K,  had  chartered  a  vewel  of  the  defen- 
dant at  ike  hire  of  30/.  a  toeeky  payable 
every  four  weeks  in  advance^  tcith  liberty 
for  the  defendant  in  case  of  non-payment  to 
re-take  the  ship,  A  months  payment  of  120L 
in  advance  being  duCy  K,  applied  to  the 
pUUnUff  to  assist  him,  and  the  plaintiff  gave 
K,  a  cheque  for  60/.  payable  to  the  defen- 
dant or  ordery  on  the  terms  that  K,  should 
inform  the  defendant  that  the  cheque  was 
given  on  the  consideration  of  the  defendants 
allowing  the  vessel  to  proceed  on  a  certain 
voyage,  K.  paid  the  cheque  to  the  defen- 
dant, but  did  not  tell  him  of  the  plaintiff's 
conditions.    As  the  whole  of  the  120/.  mas 

(5)  8  Q.B.  Rap.  662;  i.c.  11  Law  J.  Rep.  (n.s.) 
Q.B.  291. 

<6)  The  10  6«o.  4.  c.  44.  b.  41,  under  which  Breese 
V.  Jerdam  wm  decided,  is  in  precisely  the  same 
terms  as  the  9  fc  10  Vict.  c.  96.  s.  138. 

*  Decided  in  the  Sittings  after  Michaelmas 
Term,  coram  Erie,  C.J.,  Pollock,  C.B.,  Bram- 
well,  B.,  Channel],  B.,  Byles^  J.,  Keating,  J. 
andPigotty  B. 


not  paid,  the  defendant  stopped  and  re4ook 
the  vessel.  The  cheque  being  presented  at  the 
plaintiff's  bankers,  on  the  part  of  the  defen- 
dant, was  duly  cashed : — Held,  that  as  the 
defendant  had  received  thepla/intiff*s  cheque, 
which  UKis  a  negotiable  security,  without 
notice  of  any  conditions,  and  for  a  valuable 
consideration,  the  debt  due  to  him  from  K, 
the  plaintiff  was  not  entitled  to  recover  from 
the  defendant  any  portion  of  the  proceeds. 

This  was  an  appeal,  by  the  plaintiff, 
against  the  judgment  of  the  Court  of  Queen's 
Bench,  dischai^ng  a  rule  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  the  plidn- 
tiff  (1). 

The  action  was  for  money  had  and 
received  in  respect  of  60/.,  the  proceeds  of 
a  cheque  of  that  amount  drawn  by  the 
plaintiff,  and  payable  to  the  defendant  or 
order. 

The  defendant  had  chartered  a  vessel,  on 
the  16th  of  November  1860,  to  one  Keys  of 
Liverpool,  who  had  hired  her  for  six  months. 
The  charterer  agreed  to  pay  as  hire  for 
the  ship  at  and  after  the  rate  of  30/L  ster- 
ling a  week,  to  be  paid  every  four  weeks 
in  advance,  the  first  payment  of  V20L  to 
be  made  on  the  vessel  being  placed  at  the 
charterers'  disposal  In  default  of  pa3niient 
of  the  sums  stated  at  the  times  and  in  the 
manner  provided,  there  was  liberty  to  the 
shipowner  to  withdraw  the  ship  without 
prejudice  to  any  claim  for  payment.  The 
ship  was  placed  at  the  service  of  Kejrs. 
The  first  payment  of  120/1,  due  on  the  17th 
of  November  1860,  was  paid  The  second 
payment  for  the  four  weeks  ensuing  be- 
coming due  on  the  1 7th  of  December  was 
not  paid  by  Keys;  thereupon  the  defendant 
threatened  to  take  the  ship  away.  On 
the  22nd  of  December  Keys  sub-chartered 
the  ship  to  another  person  through  the 
plaintiff;  and  on  Keys  applying  to  the 
plaintiff  for  assistance,  the  latter  then 
drew  the  cheque  for  60^  and  gave  it  to 
Keys,  payable  to  the  defendant  or  order, 
on  the  terms  that  he  should  inform  the 
defendant  that  the  cheque  was  given  on 
condition  that  he  (the  defendant)  would 
allow  the  ship  to  perform  the  sub-charter. 
Keys  forwarded  the  cheque  to  the  de- 
fendant,  but  did  not  inform  him  of  the 

.   (1)  81  Law  J.  Rep.  (n.s.)  Q.B.  304. 
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terms  on  whicli  it  had  been  given.  The 
defendant  received  the  cheque  on  the  24th 
of  December.  The  defendant,  however, 
not  having  received  the  whole  120/.  on 
that  day,  stopped  the  vessel,  and  from  that 
time  the  vessel  never  was  again  in  Keys's 
possession.  The  defendant  passed  the 
cheque  to  his  bankers,  and  it  was  cashed 
at  the  plaintiff's  bankers'  on  the  27th  of 
December  1860. 

On  the  trial  the  plaintiff  was  nonsuited, 
but  leave  was  given  him  to  move  to  enter 
a  verdict  for  the  60/. 

The  case  was  argued,  in  the  Exchequer 
Chamber,  by 

Brett^  for  the  plaintiff,  the  appellant 
(Nov.  29,  1864).— The  plaintiff  was  enti- 
tled to  recover  back  from  the  defendant 
the  whole  60Z.,  the  amount  of  the  cheque. 
Even  if  the  defendant  had  a  right  to  retain 
it  as  against  Keys,  he  had  no  right  to  keep  it 
as  against  the  plaintiff.  Had  it  been  money 
or  a  mercantile  negotiable  instrument,  it 
is  admitted  that  the  instructions  given  by 
the  plaintiff  to  Keys  could  have  had  no 
effect  upon  the  defendant's  rights.  But  the 
cheque  was  not  negotiable  in  the  hands  of 
Keys,  being  intentionally  made  payable  to 
the  defendant  or  order.  It  was  given  to  Keys 
as  a  mere  agent  for  the  plaintiff,  with  a 
conditional  and  limited  authority.  Keys 
therefore  had  no  right  to  hand  it  over 
except  on  those  special  conditions.  It 
was  of  no  value  at  all  to  Keys.  Had  it 
not  been  cashed  by  the  bank,  the  plaintiff 
might  have  recovered  the  cheque  in  trover, 
because  it  was  handed  over  without  autho- 
rity. So,  though  it  has  been  paid,  the 
plaintiff  may  say  that  the  defendant  has 
wrongfully  and  without  authority  received 
60/.  of  his  money.  Secondly,  if  not  entitled 
to  recover  the  whole,  the  plaintiff  is  entitled 
to  at  least  30/.  The  defendant  had  no  right 
both  to  take  the  ship  and  keep  the  money. 
It  would  be  an  unjust  interpretation  of  the 
charter-party  to  hold  that  he  could  do  both. 
The  consideration  for  the  hiring  of  the  ship 
is  30/.  per  week.  The  mode  of  payment 
being  a  month  in  advance  does  not  affect 
the  question.  The  consideration  for  the  pay- 
ment is  the  use  of  the  ship.  The  power  to 
withdraw  the  ship  gives  the  shipowner  an 
option  of  claipung  payment  or  of  with- 
drawing the  ship  and  cancelling  the 
charter,  without   prejudice  to  any   claim 


the  defendant  might  have  in  respect  of 
any  week's  hire  during  the  time  in  which 
the  charterer  had  the  use  of  her.  Had  the 
defendant  taken  the  ship  on  the  second 
day  of  the  month,  he  could  not  have  sued 
Keys  for  the  month's  hire,  for  he  would 
have  had  to  aver  in  his  declaration  that 
he  was  ready  and  willing  to  let  Keys  have 
the  use  of  the  ship  during  the  time. 

Edward  James^  for  the  respondent^  was 
not  heard. 

Erls,  C.J. — We  are  of  opinion  that  the 
judgment  should  be  affbrmed.  The  plain- 
tiff's cheque  was  a  negotiable  security,  and 
if  taken  by  the  defendant  for  value  without 
notice,  may  properly  be  held  by  him,  though 
as  between  the  plaintiff  and  Keys  the 
former  may  have  been  the  true  owner. 
Now  it  was  taken  for  value  by  the  defen- 
dant, for  when  the  defendant  received  it 
120/.  were  due  to  him  from  Keys  for  the 
hire  of  the  ship.  But  then  it  is  said,  that 
the  consideration  failed,  that  the  defendant 
had  no  right  to  withdraw  the  vessel  in 
default  of  payment,  and  at  the  same  time 
retain  the  sum  which  had  been  paid.  This 
is  questionable,  as  a  right  of  action  for 
the  120/.  having  once  vested,  it  is  not 
easy  to  see  how  it  became  devested  by  the 
subsequent  seizure  of  the  ship,  whether 
rightfdl  or  wrongful.  But  supposing  that 
it  did,  supposing  that  the  defendant  is  not 
entitled,  as  against  Keys,  to  retain  the  60/., 
or  that  Keys  can  maintiun  an  action  for  the 
seizure  of  the  ship,  still  that  is  a  matter 
between  Keys  and  the  defendant,  and  we 
think  that  the  plaintiff  cannot  avail  him- 
self of  it  to  mountain  this  action.  It  is  clear, 
if  the  seizure  was  wrongful,  that  Keys  could 
sue  for  it ;  if  not  wroi^ul,  and  the  money 
is  to  be  returned,  and  Keys  can  sue  for  it, 
it  seems  to  follow  that  the  plaintiff  cannot. 
We  therefore  agree  with  the  majority  of 
the  Court  below,  and  for  the  reasons  given 
by  them,  we  think  that  the  judgment  ought 
to  be  affirmed. 

The  other  Judges  concurred. 

Judgment  affirmed. 
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Evidence —  Practice — Interrogatories  be- 
fore Declaration — Common  Lavf  Procedure 
Act,  1854  (17  d&  18  Vict  c.  125),  m.  51,  52. 

The  Court  will  not  allow  interrogatories 
before  declaration,  at  least  where  the  plain- 
tiff does  not  shew  in  his.  affidavit  what  his 
cause  of  action  is. 

This  was  a  motion  for  leave  to  administer 
interrogatories  to  the  defendant,  after  ap- 
pearance, but  before  declaration. 

It  appeared,  from  the  affidavit,  that  the 
plaintifTs,  a  firm  of  attomies  and  solicitors, 
had  clients  against  whom  proceedings  in 
Chancery  had  been  instituted  by  the  defen- 
dant, and  certain  papers  were  in  the  plain- 
tiffs' po&session  connected  with  the  hotel 
company  as  to  which  the  proceedings  had 
been  taJcen.  At  an  interview  with  one  of 
the  plaintiff  the  defendant  produced  a  book 
containing  copies  of  several  of  these  papers, 
and  on  examination  it  appeared  that  the 
papers  in  the  plaintiffs'  custody  had  been 
disturbed  and  tampered  with,  and  a  sheet 
of  a  confidential  letter  from  one  of  the 
plaintifiis'  clerks  had  disappeared;  and 
the  defendant  displayed  a  knowledge  of  the 
contents  of  this  letter.  On  this  affidavit  it 
was  proposed  to  administer  interrogatories 
as  to  how  the  defendant  became  possessed 
of  the  copies,  &G. 

Watkin  Williams,  in  support  of  the 
motion,  referred  to  the  terms  of  section  51. 
of  the  Common  Law  Procedure  Act,  1854, 
as  allowing  interrogatories  to  be  delivered 
with  the  declaration,  or  at  any  other  time, 

CocKBUBN,  J.  — ^I  am  of  opinion  that  there 
should  be  no  rule.  The  51st  section  points 
to  the  delivery  of  the  declaration  as  the 
time  at  which  the  application  for  leave 
to  d^ver  interrogatories  should  be  made. 
Now,  in  the  present  case,  not  only  is  there 
no  declaration,  but  the  ground  of  the  appli- 
cation is,  that  the  plaintiff  does  not  know 
how  to  declare,  so  that  the  plaintiff  does  not 
even  know  what  his  cause  of  action  is.  I 
doubt,  in  the  absence  of  authority  (1),  whe- 

(1)  Af  to  Allowisg  interrogatories  before  declara- 
tUm,  see  Croomes  v.  MorriBon,  5  £.  &  B.  984,  and 
James  v.  Bams,  17  Com.  B.  Rep.  598 ;  b.  c.  25 
Law  J.  Bep.  <V.B.)  C.P.  182. 


ther  it  was  the  intention  of  the  legislature 
to  allow  interrogatories,  not  to  establish  a 
particular  cause  of  action,  but  to  find  out 
what  cause  of  action,  if  any,  the  plaintiff 
has.  At  all  events,  I  think  that,  in  the 
exercise  of  our  discretion,  we  ought  not  to 
allow  them  in  the  present  case;  when,  al- 
though the  proceeding  may  be  somewhat 
intricate,  the  plaintiff  can  frame  his  decla- 
ration in  any  particular  form  he  may  think 
most  likely  to  meet  the  conjectured  circum- 
stances of  the  case,  and  can  then  afterwards 
amend  if  necessary ;  or  he  can  insert  several 
counts,  and  resist  an  application  to  strike 
any  of  them  out  on  the  ground  of  the 
doubtful  circumstances  of  the  case. 

Crompton,  J. — I  do  not  see  how  we  can 
interfere  at  present.  By  the  51st  section  an 
order  is  in  all  cases  necessary,  and  putting 
the  widest  construction  on  the  enactment, 
there  must  be  something  to  shew  the  rele- 
vancy of  the  interrogatories  proposed  to  be 
administered.  The  general  rule  as  acted  on 
by  several  Judges,  the  late  Mr.  Justice 
Wightman  especially,  was  not  to  allow  in- 
terrogatories till  after  issue  joined.  There 
can  be  no  difficulty  in  framing  a  count  in 
trover  or  trespass,  and  the  plaintiff  can 
easily  amend  if  necessary. 

Blackburn,  J. — I  also  think  we  cannot 
interfere  at  present.  The  object  of  the  ap- 
plication is  not  to  save  time,  but  on  the 
ground  that  the  plaintiff  does  not  really 
know  what  his  cause  of  action  is ;  but  the 
very  essence  of  our  jurisdiction  to  allow 
interrogatories  is,  that  we  should  see  what 
the  cause  of  action  is,  in  order  to  judge 
whether  the  interrogatories  are  relevant. 
We  must  see  whether  they  are  ancillary  to 
and  in  furtherance  of  a  particular  cause  of 
action;  so  that  the  plaintiff  in  order  to 
ground  his  motion  ought  to  shew  what  his 
cause  of  action  is. 

Mellor,  J. — The  necessity  of  an  affida- 
vit that  the  plaintiff  has  a  good  cause  of 
action  shews  that  the  Court  must  know 
what  the  cause  of  action  is.  Now,  here  the 
plaintiff  shews  that  he  has  been  damaged, 
but  is  unable  to  say  whether  there  has  been 
an  actionable  injury. 

Rule  refused {ly 
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[IN  THE  EXCHEQUER  CHAMBER.] 
( Error  from  the  Court  of  QueerCs  Bench.) 
THE  QUEEN,  on  the  prosecviion 

of  THE   BURIAL  BOARD    POR 
THE  PARISH   OP  AMERSHAM, 


1864. 

Nov.  29. 


V.  THE  OVERSEERS  OF  COLES- 
HILL.* 


Burial  Board — Parish  tnth  separate 
Divisions —  JointBurial-grouTid —  Charging 
for  Money  harrowed  on  Rales — Proportions 
of  Payments/Statute  18  <fc  19  Vict.  c.  128. 
All. 

The  vestry  of  a  parish^  one  for  eccle- 
siastical purposes  hut  divided  into  ttoo  parts 
for  the  relief  of  the  poor  and  other  temporal 
purposes,  appointed  a  hurial  hoard,  which 
horrowed  a  large  sum  for  the  formation  of 
the  hurialground,  and  hy  deed  charged  the 
future  rates  to  he  levied  on  part  A,  and  also 
the  future  rates  to  he  levied  on  part  B.  for 
the  relief  of  the  poor  of  the  same  parish  or 
any  part  thereof,  with  the  payment  of  the 
principal  and  interest.  After  a  time  a 
sum  hecommg  due  for  an  instalment  of  the 
loan  and  interest,  the  hurial  hoard  appor- 
tioned the  amount  hetween  the  two  parts  in 
the  proportion  of  the  value  of  the  property 
in  each  part  as  then  rated  to  the  relief  of 
the  poor,  and  demanded  payment  of  the 
overseers  of  each  part  for  its  respective  por- 
tiofh : — Held,  that  the  charge  was  duly 
imposed  hy  the  deed,  and  the  apportionment 
made  on  a  correct  principle,  and  a  man- 
damus was  granted  to  compel  payment. 

Error  was  brought,  by  the  defendants,  to 
reverse  the  judgment  of  the  Court  of  Queen's 
Bench  on  a  special  case  stated  after  proceed- 
ings commenced  on  a  mandamus. 

The  case  and  pleadings  are  set  out  at  great 
length  in  the  report  below  (1),  but  the  fol- 
lowing summary  of  the  facts  will  be  suffi- 
cient for  the  purpose  of  the  question  in  the 
Court  of  Error. 

The  parish  of  Amersham  consists  of  two 
parts,  Amersham  Proper,  in  the  county  of 
Bucks,  and  the  hamlet  of  Coleshill,  in  the 

*  Decided  in  the  Sittings  after  MxchaelniM 
Tenn,  coram  Erie,  C.J.,  Pollock,  C.B.,  Bram- 
well,  B.,  Cluumell,  B.,  Byles,  J.,  Keating,  J.  and 
Pigott,  B. 

(1)  31  Law  J.  Rep.  (n.s.)  M.C.  240. 


county  of  flertford.  There  is  one  church 
for  the  two  (situate  in  Amersham  Proper), 
and  one  parish  vestry,  and  the  two  constitute 
one  parish  for  ecclesiastical  purposes.  But 
each  part  separately  maintama  its  own  poor, 
appoints  its  own  overseers,  surveyors  of 
highways  and  constables,  and  makes  out 
its  own  jury  lists  and  lists  of  voters,  and 
each  returns  a  member  to  the  board  of 
guardians.  The  ratepayers  of  each  part 
have  separate  meetings  for  their  respective 
parts  for  the  transaction  of  their  Separate 
affairs. 

Amersham  Proper  has  about  3,100  in- 
habitants, with  a  rateable  value  of  8,966/.; 
Coleshill  about  600  inhabitants  with  a 
rateable  value  of  1,758/. 

The  united  vestry  resolved  that  a  burial- 
ground  should  be  provided  for  the  parish, 
and  appointed  a  burial  board,  and  the 
inhabitants  of  Coleshill,  in  a  separate  meet- 
ing, resolved  that  it  was  inexpedient  to 
provide  a  separate  burial-ground  for  Coles- 
hill. The  approval  of  the  Secretary  iof  State 
was  given  to  the  appointment  of  the  burial 
board.  The  burial  board,  with  the  sanction 
of  the  vestry,  and  of  the  Commissioners  of 
the  Treasury,  borrowed  1,600/.  for  the  pur- 
pose of  providing  and  laying  out  two  burial 
grounds,  one  to  be  consecrated  and  the 
other  to  be  used  as  unconsecrated  ground, 
and  charged  the  payment  of  the  princi^ 
and  interest  on  the  future  poor-rates  of  the 
parish. 

The  deed  of  charge,  reciting  that  the 
burial  board  of  the  parish  of  Amersham 
had  borrowed  1,600/.  towards  the  expense 
of  providing  and  laying  out  two  burial- 
grounds,  to  be  paid  with  interest,  and  to  be 
charged  on  the  future  rates  for  the  relief  of 
the  poor  to  be  assessed  and  levied  on  the 
said  parish,  witnessed  that  the  burial  board 
did  *' charge  the  future  rates  to  be  made 
and  levied  within  that  part  of  the  said 
parish  of  Amersham,  which  is  in  the  county 
of  Buckingham,  and  also  the  future  rates  to 
be  made  and  levied  within  that  part  of 
the  parish  of  Amersham  which  is  within 
the  county  of  Hertford,  for  the  relief  of  the 
poor  of  the  same  parish,  or  any  part  thereof, 
with  the  payment  of  the  said  principal  sum 
of  1,600/.  and  interest  thereon  at  the  rate 
of  4/.  10«.  per  cent,  per  annum  in  the  man- 
ner and  at  the  times  following;  that  ]&  to 
say,  the  said  principal  sum  to  be  repaid  by 
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equal  instalments  of  80^  payable  annually," 
&c  The  interest  was  made  payable  half- 
yearly.  Afterwards  the  burial  board,  requir- 
ing 152/.,  that  is,  SOL  for  payment  of  an 
iostahnent  of  the  principal  debt  and  72L 
for  interest,  charged  Coleshill  with  24/.  I5s. 
1</.,  and  required  the  overseers  of  Coleshill 
to  pay  that  amount.  The  board  had  ascer- 
tained the  amount  by  apportioning  the 
whole  sum  of  172/.  between  Amersham 
Proper  and  Coleshill  in  proportion  to  the 
Talue  of  the  property  in  the  two  places 
respectively  as  then  rated  to  the  relief  of 
the  poor.  The  overseers  of  Coleshill  refused 
to  pay  the  amount.  Thereupon  a  manda- 
mus was  obtained  by  the  burial  board  to 
command  them  to  make  the  payment,  and 
ultimately  a  special  case  was  drawn  up  which 
stated  the  above-mentioned  facts,  and  raised 
for  the  opinion  of  the  Court  the  question, 
whether  the  burial  board  had  power  to 
diargethe  hamlet  of  Coleshill  with  the  pay- 
ment of  the  monies,  and  whether  it  did 
l^Uy  do  so. 

In  the  Court  of  Exchequer  Chamber  the 
first  point  as  to  the  power  of  the  said 
harial  board  was  not  argued,  and  the  only 
question  raised  was,  whether  the  charge 
was  a  legal  charge  as  imposed  by  deed. 

/.  A.  Bwuell,  for  the  plaintiffs  in  error, 
the  defendants  below. — The  burial  board 
did  not  properly  exercise  their  power  of 
charging  the  poor-rates  of  the  parish  pur- 
suant to  the  acts.  The  board  were  wrong 
in  charging  in  the  deed  one  sum  on  Amer- 
sham Proper  and  Coleshill  jointly.  They 
ought  to  have  charged  a  separate  part  of 
the  debt  on  each.  For  though  Coleshill 
is  part  of  the  parish  of  Amersham  for  eccle- 
siastical purposes,  it  is  a  separate  hamlet, 
maintaining  its  own  poor.  The  question 
turns  on  the  constrution  of  section  11.  of 
the  stetute  18  &  19  Vict.  c.  128,  which 
amends  the  original  statute,  15  <k  16  Vict. 
a  85.  By  that  section  the  first  duty  of  the 
harial  board  was  to  apportion  the  charge 
on  the  two  parts.  As  the  deed  is  drawn, 
the  lender  might  come  on  Coleshill  for  the 
whole  amount,  for  the  Court  of  Queen's 
Bench  would  grant  a  mandamus  according 
to  the  terms  of  the  deed.  The  amount  to  be 
paid  by  each  part  of  the  parish  should  have 
been  fixed  at  first  according  to  the  then  ex- 
isting rateable  value,  and  not  be  apportioned 
afterwards  as  the  instalments  were  paid  off. 
Kiw  SaaiES,  84.~Q.B. 


CMalley,  for  the  defendants  in  error,  the 
prosecutors  below,  was  not  heard. 

Erle,  C.J. — We  think  that  the  deed  is 
a  legal  and  valid  charge  upon  the  property 
in  the  parish,  and  that  in  carrying  it  out 
the  proper  adjustments  are  to  be  made, 
and  that  the  instalments  ought  to  be  divided 
between  the  two  parts,  or  paid  off  in  the 
proportion  which  the  value  of  the  property 
as  rated  to  the  relief  of  the  poor  in  one 
part  of  the  parish  bears  from  time  to  time 
to  the  value  of  the  property  as  rated  to  the 
relief  of  the  poor  in  the  other  part 

The  other  Judges  concurred. 

Judgment  affirmed. 


LLOYD  V.  HAEBISON. 


1865.      I 
Feb.  25.   [ 

Sheriff,  Liahility  of — Escape — Bank- 
ruptcy Acty  1 861 — Invalid  Deed  of  Arrange- 
mentf  Registraiion  of — Certificate  of  Re- 
gistrar— Protection. 

The  plaifUiff  having  recovered  judgment 
against  B.  sued  out  a  ca.  sa.,  and  delivered  it 
to  the  sheriff.  B.  had  previously  entered 
into  a  deed,  (to  which  the  plaintiff  had  not 
assented,)  which  purported  to  be  a  deed 
of  alignment  for  the  benefit  of  his  creditors, 
but  which  wcut  in  fact  an  invalid  deed  under 
the  Bankruptcy  Act,  1861.  It  was  neverthe- 
less duly  r^pistered,  and  the  Chief  Registrar 
gave  a  certificate  of  registration  to  B,  having 
a  note  that  the  certificate  was  available  as  a 
protection  in  Bankruptcy,  The  sheriff,  on  the 
production  of  this  certificate,  allowed  B  to  go 
at  large,  and  made  a  return  that  B.  was  en- 
titled to  protection  from  arrest,  and  t/iat  he 
was  not  found  in  his  bailiwick. 

An  action  bei7ig  brought  against  the 
sheriff  for  a  false  return,  and  escape:  it  was 
held,  by  Crompton,  J.,  Mellor,  J.  and  Shee, 
J.,  that,  under  the  l9Sth  section  of  the  Bank- 
ruptcy Act,  1861,  the  certificate  was  an 
answer  to  the  action :  by  Cockburn,  C.  J.,  that 
the  deed  being  invalid,  the  sheriff  woe  liable. 

The  declaration  alleged  that  the  plaintiff, 
on  the  17th  of  December  1862,  recovered 
judgment  against  W.  Baird  for  29/.  5s.  lOe/. 
in  the  Court  of  Exchequer ;  that  he  sued 
out  a  ca.  sa.,  directed  to  the  sheriff  of 
Montgomeryshire,  commanding  him  to  take 

0 


98 


COUET  OF  QUEEN'S  BENCH : 


[N.S. 


the  said  W.  Baird  to  satisfy  the  plaintiff 
the  sum  of  29^  5«.  lOd,  The  death  of  the 
sheriff  was  then  alleged,  as  also  that  the 
defendant  was  under-^eriff  and  continued 
to  execute  the  office;  and  also  that  the  said 
W.  Baird  entered  into  a  deed,  bearing  date 
the  16th  of  December  1862,  which  was 
set  out  in  the  declaration,  and  by  which 
Baird  assigned  all  his  personal  estate  and 
effects  to  trustees  for  the  benefit  of  such 
of  his  creditors  as  should  execute  or  assent 
to  the  deed  (1).  That  after  the  deliveiy  of 
the  writ,  to  wit,  on  the  26th  of  December 
1862,  an  entry  was  made  of  the  deed  by 
the  Chief  Registrar  of  the  Court  of  Bank- 
ruptcy in  a  book  kept  for  such  registration, 
and  a  copy  of  such  entry  was  published  in 
the  London  Gazette  on  the  30th  of  Decem- 
ber 1862,  pursuant  to  the  Bankruptcy  Act, 
1861.  That  by  a  certificate  given  under  his 
hand,  the  Chief  Registrar  certified  that  the 
deed  was  duly  registered  pursuant  to  the  pro- 
visions of  the  Bankruptcy  Act,  1861.  That 
such  certificate  set  forth  the  nature  and  effect 
of  the  deed.  It  was  further  alleged  that  on 
the  2drd  of  December  1862  the  writ  was  de- 
livered to  the  defendant,  and  the  defendant 
took  W.  Baird  on  the  2nd  of  January  1863 
and  detained  him  in  custody,  but  the  defen- 
dant suffered  him  to  escape  and  remain 
out  of  his  custody  until  he  re-arrested  him 
on  the  3rd  of  January,  and  after  which  he 
again  suffered  him  to  escape,  and  made  a 
&lse  return  that  the  said  W.  Baird  was 
entitled  to  protection  from  arrest  under 
the  said  writ  within  the  true  intent  and 
meaning,  and  under  and  by  virtue  of  the 
198th  section  of  the  Bankruptcy  Act, 
1861,  and  the  other  sections  relating 
thereto,  and  that  the  said  W.  Baird 
was  not  found  in  his  bailiwick.  The  decla- 
ration then  alleged,  that  the  return  was  false 
in  that  the  defendant,  as  such  under-sheriff 
suffered  the  said  W.  Baird  to  escape  upon 
the  production  of  a  certificate  of  a  deed 
which  were  not  a  deed  and  certificate  within 
the  true  intent  and  meaning  of  the  198th 
section  of  the  Bankruptcy  Act,  1861,  and 
which  did  not  entitle  the  said  W.  Baird  to 
protection  from  arrest;  and  that  the  plain- 
tiff had  not  executed  or  assented  to  the  deed. 
The  defendant  pleaded  thirdly,  to  the 
first-mentioned  arrest  and  so  much  of  the 

(1)  It  was  admitted  by  Mellish  for  the  defendant 
that  the  deed  was  invalid. 


declaration  as  related  thereto,  that  he 
suffered  W.  Baird  to  depart  and  remain  out 
of  his  custody,  and  afterwards  made  such 
return  as  in  the  declaration  mentioned,  upon 
and  by  reason  of  the  production  by  the 
said  W.  Baird  of  such  certificate  as  in  the 
declaration  mentioned  The  certificate  was 
then  set  out,  and  it  was  to  the  effect,  that 
the  deed  in  question  "being  a  deed  or  in- 
strument of  assignment  of  goods,  household 
furniture,  and  all  other  the  personal  estate 
and  effects  of  the  said  W.  Baird  to  trustees 
for  the  equal  benefit  of  the  creditors  of  the 
said  W.  Baird, was,  on  the  26th  of  December 
1862,  brought  into  the  office  for  registration, 
and  was  duly  filed  and  registered  pursuant  to 
the  provisions  of  the  Bankruptcy  Act,  1 861." 
(Sealed  and  signed   R.   B.,   Registrar, 

acting  for  the  Chief  Registrar.) 
*^  Note,  this  certificate  is  available  to  the 
said  William  Baird  for  all  purposes  as  a 
protection  in  bankruptcy." 

It  was  then  alleged  that  W.  Baird  had 
no  real  estate  whatever,  and  that  by  the 
deed  all  his  estate  and  effects  were  assigned 
to  the  trustees,  and  that  before  the  arrest 
and  detention  all  conditions  had  been  per- 
formed to  make  the  deed  valid  and  effectual 
and  binding  on  all  the  creditors,  of  whom 
the  plaintiff  was  one. 

llie  fourth  was  a  similar  plea  to  so 
much  of  the  declaration  as  applied  to  the 
re-arrest  and  re-detention. 

Demurrer  to  the  third  and  fourth  pleas, 
and  joinder  in  demurrer. 

Bay  lis  (Nov.  18,  21,  22),  in  support  of 
the  demurrer  (1). — In  the  course  of  his 
argument  the  following  cases  and  statutes 
were  referred  to : 

Ilderton  v.  CaMriqne^  14  Com.  R  Rep. 

N.S.  99 ;  s.  c.  32  Law  J.  Rep.  (k.b.) 

C.P.  206. 

Ilderton  v.  Jewell^  14  Coul  B.  Rep.  665; 

S.C.  32  Law  J.  Rep.  (n.s.)  C.P.  256: 

affirmed  in  error,  16  Com.  R  Rep. 

N.S.  142;  S.C.  33  Law  J.  Rep.  (n.s.) 

C.P.  148. 

Norton  v.  Walker,  3  ExcL  Rep.  480 ; 

6.  c.  18  Law  J.  Rep.  (n.s.)  Exch.  234. 

Dewhurst  v.  Kershaw,  1  H.  &  C.  726 ; 

s.  c.  32  Law  J.  Rep.  (N.s.)Exch.  146. 

Ex  parte  Morgan,  in  re  Fennell,  32 

Law  J.  Rep.  (n.s.)  Bankr.  61. 
Hodgson  v.  Wightnum,  1  H.  &  C.  810 ; 
s.  c.  32  Law  J.  Rep.  (n.s.)  Exch.  147. 
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WaUinger  v.  Gumey,  11  Com.  B.  Rep. 
N.S.  182;  8.  c.  31  Law  J.  Rep.  (n.s.) 
GP.  55. 

Thomas  y.  Hudson,  14  Mee.  <fe  W.  353; 
&  c  29  Law  J.  Rep.  (n.b.)  EzcL  283 : 
in  error,  16  Mee.  k  W.  885;  8.  c.  17 
Law  J.  Rep.  (n.s.)  Ezch.  365. 

TarUan  v.  Fisher,  2  Doug.  671. 

12<fel3  VtcL  c  106, «.  112,  113. 

24  d&  25  Vict.  e.  134.  «.  5%  58,  101, 
1^2 199 

MeUish  (R  G.  Waiiams  with  him),  for 
the  defendant,  cited — 

Ex  parte  Brooks,  in  re  Brooks,  33  Law 

J.  Rep.  (n.s.)  Bankr.  41. 
Ex  parte  Morrison,  in  re  Clunn,  33  Law 

J.  Rep.  (n.s.)  Bankr.  47. 
Saffery  v.  Jones,  2  B.  &  Ad.  598. 
5  <fe  6  Vu^.  c,  122.  s.  23. 
Baylis  replied. 

Cur,  adv,  vuU, 

The  Court  differing  in  opinion,  the  follow- 
ing judgments  were  (Feb.  25)  delivered. — 

8hsb,  J. — ^We  have  in  this  case  to  decide 
whether  the  defendant,  an  under-sheriff  (act- 
ing as  sheriff  after  the  death  of  the  sheriff 
during  his  year  of  office),  was  justified  in 
discharging  a  debtor,  whom  he  had  arrested 
on  a  capias  ad  satisfaciendum,  on  production 
by  hill  of  a  certificate,  signed  by  the  Chief 
Registrar  of  the  Court  of  Bankruptcy,  and 
sealed  with  the  seal  of  that  Court,  that  the 
debtor  had  executed  such  a  deed  as  is  men- 
tioned in  the  192nd  and  198th  sections  of 
the  Bankruptcy  Act,  1861,  and  that  the 
deed  had  been  filed  and  registered :  whereas, 
in  £u:t,  no  such  deed  had  beea  executed  by 
him,  and  he  was  not  entitled  to  the  certi- 
ficate which  the  Chief  Registrar  is  by  the 
ktter  of  those  sections  empowered  to  grant. 
The  question  turns  upon  the  construction 
of  the  198th  section.  It  has  been  deter- 
mined by  a  series  of  cases  in  the  Courts  of 
kw  and  equity,  and  by  the  Lord  Chancellor 
in  bankruptcy,  that  no  deed,  touching  the 
matters  which  are  the  subject  of  the  192nd 
section,  is  binding  on  creditors  who  have 
not  assented  to  it,  to  the  extent  of  its  being 
pleadable  in  bar  of  actions  brought  by  them 
against  a  debtor,  or  of  restraining  the  exe- 
cution of  final  process  against  his  person  or 
goods,  or  preventing  an  adjudication  against 
him  in  bankruptcy,  unless  it  be  a  de^  not 


open  to  objection  on  the  grounds  of  unrea- 
sonableness or  inequality  of  its  provisions 
as  respects  different  classes  of  creditors, — a 
deed  which  satisfies  the  express  conditions 
of  the  192nd  section,  and  has  been  duly 
filed,  registered,  and  published,  as  that  sec- 
tion and  the  193rd  prescribe.  In  all  those 
cases  the  creditor  and  the  debtor  stood  face 
to  face  upon  their  legal  rights  under  the 
statute,  tihe  duty  or  liability  of  no  third 
person  under  the  provisions  of  the  198th 
section  being  in  question.  The  debtor  con- 
tended that  the  creditor  was  bound;  the 
creditor  denied  that  he  was  bound  by  a 
deed  not  executed  by  him,  and  to  which  he 
had  not  assented ;  and  that  issue  was  deter- 
mined by  the  Court  on  its  substantial 
merits :  Uiat  is,  on  the  statutory  validity  or 
invalidity  of  the  deed.  It  follows  from  those 
decisions,  and  is  also  plain  from  the  enume- 
ration of  persons  in  the  first  few  lines  of 
the  197th  section,  that  a  debtor  cannot 
entitle  himself  to  have  his  estate  adminis- 
tered under  the  jurisdiction  of  the  Court  of 
Bankruptcy,  in  the  new  and  exceptional 
course  for  which  that  section  provides,  by 
the  execution,  filing,  and  registration  of 
any  deed  which,  not  being  free  from  the 
objections  before  mentioned,  and  not  satis- > 
fying  the  conditions  of  the  192nd  section, 
is  not  binding  on  creditors  who  have  not 
assented  to  it.  The  deed  executed  by  the 
debtor  in  this  case  not  being  such  as  to  be 
binding  on  the  plaintiff,  a  non-assenting 
creditor,  or  to  deprive  him  of  his  right  to 
proceed  in  the  ordinary  course  of  law  or  in 
bankruptcy,  he  has  a  good  cause  of  action 
against  the  defendant  for  allowing  the  debtor 
to  escape,  unless  the  defendant  or  his  officer 
in  so  doing  has  acted  in  obedience  to  the 
express  directions  of  the  statute.  The  1 98th 
section  provides,  that  '*  after  notice  of  the 
filing  and  registration  of  such  deed"  (that 
is,  of  such  a  deed  as  satisfies  the  conditions 
of  the  192nd  section)  "has  been  given  as 
aforesaid,  no  execution  against  the  debtor's 
person  or  property,  other  than  such  as  may 
be  had  by  writ  or  warrant  against  a  debtor 
about  to  depart  from  England,  shall  be 
available  to  any  creditor  without  leave  of 
the  Court"  (of  Bankruptcy),  "and  a  certi- 
ficate of  the  filing  and  registration  of  such 
deed,  under  the  hand  of  the  Chief  Registrar 
and  the  seal  of  the  Court,  shall  be  available 
to  the  debtor  for  all  purposes  as  a  protect 
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tion  in  bankruptcy."  In  the  construction  of 
this  section,  much,  as  it  seems  to  me,  de- 
pends upon  the  true  meaning  of  the  words 
which  override  the  whole  of  it,  "  after  notice 
of  the  filing  and  registration  of  such  deed 
shall  have  been  given  as  aforesaid."   Do 
they  mean  after  the  filing  and  registration 
of  such  a  deed  as  is  mentioned  in  the  I92nd 
section,  and  notice  thereof  given  €U  afore- 
said? if  so,  the  restriction  on  the  credi- 
tors' right  to  execute  final  process,  and  the 
authority  of  the  Court  of  Bankruptcy  to 
give  leave  to  execute  final  process  against  a 
debtor's  person  or  property  are  limited  to 
the  case  of  deeds  which  satisfy  the  condi- 
tions of  the  192nd  section,   and  a  non- 
assenting  creditor  has  not  under  the  198th 
section  as  respects  process  against  the  debtor's 
property,    nor  until    execution    executed 
as  respects  process  against  his  person,  and 
then   only  by  protest  against  the  Chief 
Registrar's  certificate  to  the  sheriff's  officer, 
and  if  he  insists  upon  giving  effect  to  it  by 
action  against  the  sheriff  for  an  escape,  the 
means  of  contesting  the  validity  of  the  deed 
which  has  been  registered  as  one  binding 
upon  him.    If  the  words  mean  after  notice 
shall  have  been  given  as  aforesaid,  that  such 
a  deed  as  is  mentioned  in  the  192n«^  section 
has  been  filed  and  registered,  the  restriction 
on  the  creditor's    right   to  execute  final 
process  and  the  authority  of  the  Court  of 
Bankruptcy  to  give  leave  to  execute  final 
process  extend  also  to  the  case  of  deeds 
registered,  and  published  by  the  Chief  Re- 
gistrar in  the  Gazette  as  satisfying,  but  not 
really  satisf3dDg  the  conditions  of  the  192nd 
section;  and  a  non-assenting  creditor  who,  as 
the  Lord  Chancellor  said  in  Ex  parte  Brooks, 
in  re  Brooks  ia  "primd  facie  bound  by 
the  registration,"  has  the  means  of  protect- 
ing himself,  by  application  to  that  Court, 
against  the  mischief  of  the  Chief  Registrar 
having  been  surprised  into  registering  in 
the  book  kept  by  him  under  the  193rd  sec- 
tion a  deed  by  which  creditors  not  assenting 
to  it  are  not  bound;  and  into  signing  and 
sealing  a  certificate  in  which  the  conditions 
of  the  193rd  section  are  untruly  stated  to 
have  been  satisfied.    I  have  arrived, — with 
much  distrust  of  myself,  seeing  that  my 
opinion  is  at  variance  with  the  decision  of 
the  Court  of  Exchequer  in  Dewhurst  v. 
Kershaw, — at    the    conclusion    that    this 
latter  construction  is  the  right  one;  that 


after  notice  has  been  given  by  the  Chief 
Registrar  under  the  193rd  section  that  a 
deed  satisfying  the  conditions  of  the  192nd 
section  has  been  filed  and  registered  (whe- 
ther those  conditions  are  or  are  not  satis- 
fied), no  process  is  available  to  the  creditor 
against  the  debtor's   property  or  person 
without  leave  of  the  Court  of  Bankruptcy, 
and  that,  in  the  authority  to  grant  that 
leave  is  implied  also  authority  to  refuse  it, 
and  to  relieve  a  non-assenting  creditor  from 
the  hindrance  of  a  certificate,  to  which  its 
seal  has  been  improperly  affixed.    In  the 
case  of  Ex  parte  Morrison,  in  re  Clunn, 
the  Lord  Chancellor  gave  leave  to  a  non- 
assenting  creditor  to  issue  execution,   on 
the  ground  that  a  deed  which  had  been 
registered  under  the  192nd  section   and 
which  satisfied  the  letter  of  the  conditions 
of  that  section  was  "  a  fraudulent  attempt 
to  distort  the  forms  of  law  from  the  pur- 
poses for  which  they  were  intended."  On 
grounds    not    materially  different,   as    it 
appears  to  me,  the  plaintiff  in  this  case  on 
finding  that  a  deed  not  satisfying  the  con- 
ditions of  the  192nd  section,  but  registered 
and  pubUshed  in  the  Gazette  as  a  deed  in 
respect  of  which  they  had  been  satisfied, 
was  set  up  against  him,  might,  instead  of 
hurrying  on  to  the  difficulty  which  the 
latter  part  of  the  198th  section  threw  in 
his  way,  have  applied  for  leave  1$»  issue 
execution,  which  leave,  in  my  judgment,  the 
Court  of  Bankruptcy  had  power  to  grant 
Much  also  depends  on  the  construction  of 
the  words  in  the  second  part  of  the  198th 
section,  **  a  certificate  of  the  filing  and 
registration  of  such  deed  shall  be  avail- 
able." Do  they  mean  *^  the  filing  and  regis- 
tration of  such  a  deed  as  satisfies  the  condi- 
tions of  the  I92nd  section  and  a  certificate 
of  its  having  been  filed  and  registered  shall 
be  available"?  or  "a  certificate  that  stich 
a  deed  as  satisfies  the  conditions  of  the 
192nd  section  has  been  filed  and  registered, 
shall  be  available"?  Against  the  latter  and, 
I  think,  the  correct  construction, — ^which 
would  have  the  effect,  after  notice  given  in 
the  Gazette,  that  such  a  deed  as  satisfies 
the  conditions  of  the  1^2nd  section  had 
been  filed  and  registered,  of  making  the 
certificate,  though  it  ought  not  to  have 
been  granted,  a  protection  to  the  debtor 
from  arrest,  without  leave  of  the  Court  of 
Bankruptcy, — it  must  be  admitted  that  the 
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clear  intention  of  the  legislature,  that  the 
Chief  Registrar  should  give  the  protection 
provided  by  the  198th  section  to  those 
debtors  only  by  whom  a  deed  satisfying 
the  conditions  of  the  192nd  section  has 
been  executed,  raises  some  presumption. 
On  the  other  hand,  a  statutory  certificate 
that  those  conditions  had  been  satisfied, 
nnder  the  signature  of  the  ofi&cer  -whose 
duty  it  is  to  register  deeds  and  grant  pro- 
tection, and  under  the  seal  of  the  Court  of 
Bankruptcy,  must  have  been  intended  by 
the  legislature  for  the  practical  purpose  of 
an  assurance  to  the  ministers  of  the  law, 
that  the  matter  which  is  certified  had  been 
inquired  into  and  ascertained  to  be  the 
truth;  and  the  question  is,  whether  the 
machinery  thus  employed  by  the  legisla- 
tare  to  effect  its  pui'pose,  and  in  particular 
the  peremptory  rule  laid  down  for  the 
observance  of  the  sheriff^s  oflBcer  in  the 
113th  section  of  the  Bankruptcy  Act  of 
1849,  incorporated  by  reference  to  it  in 
the  198th  section  of  the  Bankruptcy  Act, 
1861,  be  not  such  as  to  make  it,  notwith- 
standing the  warrant  he  holds  from  the 
sheriff,  his  personal  duty  to  discharge  a 
debtor,  who,  though  not  really  entitled  to 
it,  possesses  and  produces  an  unrevoked 
certificate,  under  the  198th  section,  of  his 
having  executed   and   registered  a  deed 
satisfying  the  conditions  of  the  192nd  sec- 
tion; a  certificate  purporting  on  the  face 
of  it  to  be  available  to  him  for  all  pur- 
poses as  a  protection  in  bankruptcy?   The 
object  of  the  198th  section  unquestionably 
was  to  secure  for  a  debtor,  really  entitled 
to  a  certificate,  an  immediate  discharge 
from  arrest.  It  may  be  that  the  legislature, 
—in  reliance  on  the  precautions  taken  by  it 
that  a  certificate  of  a  deed,  satisfying  the 
cosditions  of  the  192nd  section,  having 
been  filed  and  registered,  should  not  be 
granted,  in  the  case  of  a  deed  not  satisfy- 
ing those  conditions,  and  on  the  authority 
vested  in  the  Court  of  Bankruptcy  to  correct 
any  mistake  of  the  Chief  Registrar  by 
giving  leave,  notwithstanding  such  filing 
and  registration,  to  issue  execution, — has 
made  the  certificate  on  its  production  to 
the  sheriff's  officer  a  warrant  and  order 
to  him  to  dischai^  the  debtor;   and  the 
case  of  Saffery  v.  Jones^   in  which  Lord 
Tenterden  said  that  even  if  the  Insolvent 
Court  had  no  jurisdiction  under  the  7  Geo.  4. 


c.  57.  to  discharge  the  debtor,  the  langnage 
of  the  81st  section  of  that  act  was  suffi- 
ciently strong  to  make  the  order  of  the 
Court  a  protection  to  the  gaoler  who  had 
discharged  him,  seems  an  authority  for  so 
holding.  The  difficulties  which  attend  any 
other  construction  of  these  sections  of  the 
act  appear  to  me  insuperable.  By  the  52nd 
section  the  duty  of  granting  protection  is, 
imposed  upon  the  Registrars,  and  they  may 
adjourn  any  matter  coming  before  them 
(the  question,  ex.  gr.,  of  the  compliance 
or  non* compliance  of  any  deed  with  the 
conditions  of  the  192nd  section)  for  the 
consideration  of  the  Commissioners.  By  the 
193rd  section,  after  being  satisfied  by  affi- 
davit or  by  the  certificate  of  the  trustee  or 
trustees  of  a  deed,  that  the  fifth  condition 
of  the  192nd  section,  which  relates  to 
matters  dehors  the  deed,  has  been  complied 
with,  the  Chief  Registrar  is  to  enter  the 
dates,  names,  and  descriptions  of  the  parties 
to  such  deed,  together  with  a  short  state- 
ment of  the  nature  and  effect  of  it,  in  a 
book,  to  be  kept  exclusively  for  the  purpose  of 
the  registration  of  deeds,  satisfying  the  con- 
ditions of  that  section, — words  which  imply 
the  obligation  on  him  of  considering  and 
deciding  whether  deeds  brought  to  him  for 
registration  do  or  do  not  satisfy  those  con- 
ditions; he  is  next  to  give  public  notice  in 
the  Gazette^  that  such  a  deed  has  been  filed 
and  registered,  and  finally,  by  the  198th 
section,  he  is  to  discharge  the  duty  of 
granting  protection,  by  signing  and  affixing 
the  seal  of  the  Court  of  Bankruptcy  to  a 
certificate  of  the  filing  and  registration  of 
"  such  deed,"  which  certificate  is  intended 
and  declared  by  the  act  to  be  available  to 
the  debtor  for  all  purposes  as  a  protection 
in  bankruptcy.  "  Protection  in  bank- 
ruptcy" has  no  meaning  but  the  meaning 
given  to  it  in  the  112th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849, 
viz.  "freedom  from  arrest  or  imprisonment 
by  any  creditor";  to  insure  which,  by  the 
113th  section  of  the  same  act  (incorporated 
with  the  act  of  1861),  express  direction  is 
given  to  the  officer  effecting  an  arrest,  that 
on  production  by  the  bankrupt  of  his  pro- 
tection, he  shall  be  immediately  discharged; 
that  the  officer  shall  not  detain  him,  and 
that  if  the  officer  do  detain  him,  except  for 
so  long  as  is  necessary  to  obtain  a  copy  of 
the  protection,  he  personally  shall  forfeit 
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to  the  bankrupt  for  his  own  nse  the  sum 
of  51.  for  every  day  during  which  the 
detention  lasts.  In  construing  these  pro- 
visions, the  first  consideration  that  occurs 
to  one  is,  the  great  improbability  that  the 
legislature  can  have  intended  the  words 
"  such  deed''  in  the  latter  part  of  the  198th 
section  of  the  act  of  1861  to  qualify  the 
plain  meaning  of  the  directions  given  by 
the  113th  section  of  the  act  of  1849  to  a 
ministerial  officer  of  the  humblest  class, 
under  a  penalty  on  him  personally  with 
which  it  would  be  preposterous  to  visit  an 
honest  mistake  or  error  of  judgment,  or 
any  but  the  perverse  and  wilful  disregard 
of  a  clear  and  unmistakable  duty.  It  is 
hardly  conceivable  that  such  a  penalty 
should  have  been  imposed  upon  a  person 
presumably  incompetent  to  determine  any 
question  of  legal  difficulty,  and  to  whom 
time  for  consultation  and  means  of  know- 
ledge or  advice  are  expressly  denied,  if 
more  were  required  of  him  than  that  he 
should  have  no  opinion  of  his  own,  but 
humbly  and  submissively  obey  the  clear 
instructions  set  forth  for  his  especial  guid- 
ance, in  the  only  section  of  an  act  of  par- 
liament which  relates  to  the  execution  of 
his  duty,  on  production  to  him  of  a  docu- 
ment, which  that  section  clearly  describes. 
The  unreasonableness  of  expecting  him  to 
understand  that  the  words  "a  certificate 
of  the  filing  and  registration  of  such  deed 
shall  be  available,"  do  not  mean  a  certificate 
that  such  a  deed  has  been  filed  and  registered 
shall  he  available,  and  from  the  words 
"such  deed,"  that  the  instructions  given 
fo  him  in  the  113th  section  are  not  to  be 
the  rule  of  his  conduct,  in  the  event  (of 
which  he  can  know  nothing)  of  the  Chief 
Registrar  having  mistaken  his  duty,  and 
granted  a  false  certificate,  seems  strong  to 
shew  that,  however  improperly  the  certi- 
ficate may  have  been  granted,  the  sheriff 
and  his  officer  are  safe,  if  the  latter  obeys  it 
In  the  case  of  Norton  v.  Walker  it  was 
decided  that  an  officer  was  justified,  under 
the  23rd  section  of  the  5  <k  6  Vict  c.  122.  in 
discharging  a  person  who  had  been  adjudi- 
cated a  bankupt,  and  who  produced  a  sum- 
mons in  bankruptcy,  though  in  truth  he  was 
not  a  bankrupt,  the  words  "such  bankrupt" 
in  the  section  being  taken  by  the  Court  to 
mean  the  party  so  adjudged  a  bankrupt. 
"  We  are  of  opinion,"  said  the  Lord  Chief 


Baron,  "  that  this  is  the  proper  construo- 
tion.  The  remedy  provided  is  one  which 
admits  of  no  delay.  The  party  arrested  is 
to  produce  his  summons,  and  the  sheriff 
is  inunediately  to  discharge  him.  The  she- 
riff could  not  possibly  obey  the  enactment, 
if  he  were  bound  in  the  first  instance  at 
his  peril  to  ascertain  that  his  prisoner  had 
been  a  trader,  that  he  had  committed  an 
act  of  bankruptcy,  that  a  fiat  had  issued 
on  a  valid  and  sufficient  debt,  and  that  he 
had  been  adjudicated  a  bankrupt  thereon." 
So  here,  why  should  not  the  officer  be 
held  justified  in  discharging  a  person  who 
appears  by  the  certificate  of  the  Chief 
Registrar  and  the  seal  of  the  Court  of 
Bankruptcy  to  have  complied  with  the 
requirements  of  the  192nd  and^  198th  sec- 
tions by  executing  "  such  deed"  as  is  therein 
mentioned,  and  to  whom  the  certificate  is 
declared  by  the  latter  of  these  sections  to 
be  available  for  all  purposes  as  a  protection 
in  bankruptcy?  The  case  of  Thomas  v. 
Hudson,  an  action  against  the  keeper 
of  the  Queen's  Prison  for  an  escape,  he 
having  released  a  prisoner  on  production  by 
him  of  an  order  for  his  discharge  obtained 
from  a  Commissioner  of  the  Court  of  Bank- 
ruptcy, was  decided  on  the  same  principle 
The  Court  of  Exchequer  held,  that  whether 
the  debt  was  or  was  not  one  from  which 
the  Commissioner  had  power  to  discharge 
the  prisoner,  the  defendant  was  protected, 
being  bound  to  obey  the  Drder  of  the  Com- 
missioner, who  was  acting  judicially  in  a 
matter  over  which  he  had  jurisdiction.  And 
in  Wallinger  v.  Chtmey,  in  which  it  was 
questioned  whether  an  interim  order  of 
protection  under  the  5  &  6  Vict  c.  116. 
and  7  <fe  8  Vict  c.  96,  was  available  for  a 
debtor  arrested  on  a  ca»  sa,  for  a  debt 
contracted  by  him  since  the  filing  of  his 
petition,  Erie,  C.J.  said,  "K  there  had 
been  a  doubt  upon  the  construction  of 
the  statutes,  the  principle  of  the  decision  in 
Thomas  v.  Hudson,  protecting  the  gaoler 
in  obeying  the  plain  words  of  the  order  fw 
protection,  would  apply  to  a  sheriff  obeying 
the  plain  words  of  the  order  produced  to 
him  in  this  case."  It  is  said  there  is agreat 
difference,  though  granted  by  the  same 
officer,  between  an  adjudication  in  bank- 
ruptcy and  a  certificate  under  the  198th 
section,  to  which  none  but  those  who  have 
conformed  to  the  conditions  of  the  192nd 
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section  are  entitled.  But  the  adjudication 
in  bankruptcy,  on  which  protection  Ib 
granted,  is  at  most  a  provisional  proceeding, 
which,  being  obtained  ex  parUy  has  little 
but  its  name  of  a  judicial  character  about 
it,  whereas  the  filing  and  registration  of  a 
deed  satisfying  the  conditions  of  the  192nd 
section  (after  notice  thereof  in  the  Gazette), 
and  the  certificate  of  the  Chief  Registrar 
under  the  198th  section,  are  a  final  release 
to  the  debtor,  and  as  effectual  for  the  pro- 
tection against  creditors  of  his  property 
and  person,  as  the  certificate  of  conformity 
granted  after  his  last  examination  to  a 
bankrupt  under  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  and  the  order  of  discharge 
granted  to  him  imder  the  Bankruptcy  Act, 
1861.  They  are  in  truth  in  the  scheme  of 
the  arrangement  ckuses  of  the  Bankruptcy 
Act,  1861,  substantially  the  same  thing, 
only  that  the  release  imder  those  clauses  is 
arrived  at  more  quickly  and  in  a  way  more 
satisfEictory,  because  without  the  useless 
and  in  many  cases  undeserved  torture  to 
the  debtor  of  repeated  examination  on  the 
instructions  of  a  small  minority  of  his  cre- 
ditors, and  without  waste  to  his  estate,  and 
with  less  injury  to  his  prospect  of  re-estab- 
lishing himself  in  business  and  credit.  The 
case  of  Ilderton  v.  Jewell  has  been  cited 
in  the  course  of  the  argument  as  opposed 
to  the  construction  which,  in  justification 
only  of  the  ofBcer,  Mr.  Mellish  asks  us  to 
adopt  I  cannot  see  that  it  affects  his  argu- 
ment In  Ilderton  v.  Jewell,  to  an  action 
against  bail  in  the  Mayor^s  Court  for  not 
rendering  in  pursuance  of  their  recognizance 
one  Louis  Castrique,  or  paying  to  the  plain- 
'^tilf  the  monies  which  had  been  adjudged  to 
him  in  a  suit  against  Louis  Castrique,  the 
defendants  pleaded  the  execution  by  Louis 
Castrique  of  a  deed,  certified  by  the  Chief 
R^istrar  of  the  Court  of  Bankruptcy  to  be 
a  deed  in  conformity  with  the  conditions  of 
the  192nd  section,  but  which  being  set  out 
appeared  not  to  satisfy  those  conditions. 
On  these  pleadings  the  question  was,  whether 
as  against  the  creditors  the  debtor  was  en* 
titled  to  protection.  The  Court  held  that 
the  deed  was  void,  and  the  plea  therefore 
not  an  answer  to  the  action :  Williams,  J. 
doubting  whether  even  if  the  deed  had  been 
good  the  bail  would  have  bern  exonerated. 
The  Lord  Chief  Justice  is  reported  to  have 
said  that  the  deed  being  void  the  certificate 


was  also  void.  And  so  it  was  in  the  sense 
of  being  voidable,  and  of  no  significance  as 
between  the  creditor  and  the  debtor,  on 
whose  immunity  from  arrest  the  defence  of 
the  bail  was  founded.  Under  the  old  system, 
a  certificate  of  the  defendant's  bankruptcy 
and  conformity  was  no  answer  to  an  action 
against  the  bail,  their  course  being  to 
render  him,  after  which  he  applied  to  the 
Court  for  his  discharge,  on  affidavit  set- 
ting forth  that  he  had  become  bankrupt  and 
obtained  his  certificate  under  the  Commis- 
sion. The  plaintiff  was  then  entitled  to  an 
issue  to  try  the  validity  of  the  commission 
and  certificate,  and  if  he  could  shew  them 
to  be  invalid  or  improperly  obtained,  as  was 
the  case  with  the  deed  and  its  filing  and  regis- 
tration in  Ilderton  v.  Jewell,  l^e  applica- 
tion was  refused,  1  Tidda  Practice,  292,  9th 
edit  That  case  does  not  appear  to  me  to  prove 
more  than  the  correctness  of  the  admissions 
on  which  Mr.  Mellish  bases  his  argument; 
and  it  is  surely  beside  the  question  whether, 
under  the  combined  effect  of  the  198th  sec- 
tion of  the  Bankruptcy  Act,  1861,  and  of 
the  112th  and  113th  sections  of  the  Bank- 
ruptcy Consolidation  Act,  1849,  which  latter 
sections  were  not  even  mentioned  in  Ilderton 
y.  Jewell,  the  officer  in  this  case  was 
justified  in  discharging  the  debtor.  In  the 
case  of  Dewhurst  v.  Kershaw,  also  cited 
for  the  plaintiff,  the  Court  of  Exchequer 
refused  to  discharge  a  debtor,  who  had  been 
taken  on  a  ca,  sa.,  on  the  ground  that  he  had 
executed  and  registered  a  deed  in  respect 
of  which,  though  invalid  under  the  192nd 
section,  a  certificate  had  been  granted.  It 
does  not  appear  that  the  certificate  had 
been  produced  to  the  officer,  and  it  was  un- 
necessary to  consider  the  effect,  as  respected 
him  or  his  principal,  the  sheriff,  of  the  latter 
part  of  the  198th  section  of  the  Act  of  1861, 
and  its  connexion  with  the  1 1 3th  section 
of  the  Act  of  1849.  The  Court  refused  to 
set  aside  its  legally  executed  process  in 
order  to  defeat,  as  between  the  creditor  and 
the  debtor,  what  it  clearly  saw  to  be,  under 
the  provisions  of  the  Act  of  1861,  the  very 
right  and  justice  of  the  case.  In  so  doing, 
upon  a  construction  apparently  of  the  words 
"after  notice  of  the  filing  and  registration 
of  such  deed  has  been  given  as  aforesaid," 
in  which  I  cannot  concur,  it  upheld  when 
done  what  the  Court  of  Bankruptcy,  on  the 
application  of  the  creditor,  must,  I  think, 
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have  allowed  to  be  done.  We  are,  as  it 
seems  to  me,  in  no  degree  fettered  by  the 
decision  of  that  case;  or  rather  we  are  bound, 
without  being  overswayed  by  the  dicta  of 
learned  Judges  in  cases  not  depending  on 
the  very  point  before  us,  to  construe  the 
act,  if  we  can,  so  as  to  make  all  its  sections 
operative  and  consistent  The  inconvenience 
of  allowing  the  process  of  one  of  the  superior 
Courts  of  law  to  be  set  at  nought  by  a 
sheriflf's  officer,  under  cover  of  a  certificate 
which  ought  never  to  have  been  granted, 
and  which  may  have  been  declared  bad  in 
the  very  judgment  on  which  the  process 
has  issued,  was  in  the  course  of  the  argu- 
ment forcibly  noticed  by  my  Lord,  without 
any  entirely  satisfactory  answer  on  the  part 
of  the  defendant  to  the  objection  which  it 
suggests.  The  only  answer  that  can  be  given 
is,  that  it  is  a  mischief  which  has  arisen 
from  an  imposition  practised  upon  the  Chief 
Registrar  or  a  misconstruction  by  him  of 
the  act  of  parliament,  a  misconstruction 
which,  if  my  reading  of  the  198th  section 
be  the  right  one,  might  have  been  corrected 
by  application  to  the  Court  of  Bankruptcy 
for  leave  to  execute  the  writ;  and  which, 
after  the  explanation  of  the  arrangement 
clauses  by  the  Lord  Chancellor  in  Ex 
parte  Morrison,  in  re  Clunny  and  the 
discussion  in  this  and  other  cases,  is 
not  likely  to  occur  again,  whereas,  if 
we  held  that  the  Chief  Registrar's  cer- 
tificate, which  for  the  future  may  be  ex- 
pected to  be  a  safe  guide  to  the  officer,  does 
not  in  this  case  protect  him,  he  will  in  all 
cases  in  which  it  has  been  properly  granted 
be  uncertain  whether  to  act  upon  it  or  not. 
It  occurs  to  me  further,  that  the  word 
"available,"  in  the  first  part  of  the  198th 
section,  may  have  been  used  for  the  purpose 
of  not  interfering  with  the  practice  whioh 
enables  the  plaintiff,  after  he  has  signed 
judgment,  to  prepare  his  writ  of  execution 
and  get  it  sealed  by  the  sealer  of  the  writs, 
on  production  to  him  of  the  postea  and 
judgment  paper;  and  that  the  intention  was 
at  this  stage  of  the  proceedings  and  on  pro- 
duction of  the  notice  in  the  Gazette,  to  give 
authority  to  the  Court  out  of  which  the 
process  issues  to  render  it  un-"available,"  by 
staying  the  execution  of  it,  until  leave  ob- 
tained from  the  Court  of  Bankruptcy.  The 
declaration  also  complains  that  the  defen- 
dant falsely  returned  to  the  said  writ  ^Hhat 


the  said  William  Baird  was  at  the  time  of 
the  delivery  of  the  said  writ  to  him  the 
defendant,  and  still  is  entitled  to  protection 
from  arrest  within  the  true  intent  and  mean- 
ing of  the  198th  section  of  the  Bankruptcy 
Act,  1861."  That  is,  as  I  think,  a  false  return, 
the  said  William  Baird  not  being  entitled 
to  such  protection.  But  the  substantial 
ground  of  action  here  is  the  escape — the 
allegation  of  a  false  return,  for  which,  with- 
out damage,  according  to  the  cases  of  Dawson 
V.  the  Sheriffs  of  London  (2),  WiUianu  v. 
Mostyn  (3)  and  Wylie  v.  Birch  (4),  an 
action  would  not  lie,  not  being  material.  Our 
judgment,  in  my  opinion,  ought  to  be  for 
the  defendant. 

Mellok,  J. — The  question  to  be  deter- 
mined in  this  case  is,  whether  the  sheriff 
is  protected  in  an  action  for  an  escape,  for 
having  discharged  a  debtor,  taken  in  execu- 
tion on  a  writ  of  co.  «a.,  out  of  his  custody, 
upon  such  debtor  producing  to  the  sheriff 
a  certificate,  under  the  hand  of  the  Chief 
Registrar  of  the  Court  of  Bankruptcy  and 
the  seal  of  such  Court,  of  the  filing  and 
registration  of  a  deed  of  arrangement,  pur- 
porting to  be  a  deed  of  arrangement  between 
such  debtor  and  his  creditors,  under  the  pro- 
visions of  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  such  deed  not  being  in 
fact  a  valid  deed  within  the  meaning  of  that 
section,  and  not  having  been  executed  or 
assented  to  by  such  creditor.  On  the  argu- 
ment it  was  admitted  by  Mr.  Hellish,  for  the 
defendant,  that  the  deed  to  which  the  cer- 
tificate referred,  could  not  be  supported 
as  a  valid  deed  after  the  decision  in 
Ilderton  v.  Castrique  and  Ilderton  v.  Jewell^ 
and  that  the  certificate  of  the  filing  and 
registration  of  such  a  deed  could  afford  no 
protection  to  the  execution-debtor,  and  that 
consequently  the  creditor  was  entitled  to  his 
execution  against  the  person  of  such  debtor. 
It  was,  however,  contended,  although  such 
deed  and  certificate  were  both  in  fact  in- 
operative to  restrain  the  execution  or  give 
protection  to  the  debtor,  yet  that  the  sheriff, 
who  bond,  fide  gave  credit  to  a  certificate, 
good  on  the  face  of  it,  under  the  hand  of  the 
Chief  Registrar  and  the  seal  of  the  Court  of 

(2)  2  Vent.  84. 
'   (3)  4  Mee.  &  W.  145;  b.  c.  7  Law  J.  Rep.  (n.s.) 
Exch.  289. 

(4)  4  Q.B.  Rep.  566;  8.  c.  12  Law  J.  Rep.(N.B.) 
Q.B.  260. 
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Bankraptcy,  of  the  filing  and  registration 
of  a  deed  of  arrangement  under  l£e  192nd 
section,  was  excused  for  acting  upon  such 
certificate  and  discharging  such  debtor  out 
of  custody.  After  a  careful  consideration  of 
the  Tarious  sections  of  the  Bankrupt  Act, 
1861,  which  bear  upon  this  question,  I 
am  of  opinion  that  the  sheriff  was  excused, 
and  that  consequently  the  action  is  not 
maintainable.  Much  difficulty  was  expe- 
rienced during  the  ai^ument  in  construing 
the  198th  section  of  the  Bankrupt  Act, 
1861,  and  in  ascertaining  the  true  effect  of 
a  certificate,  owing  to  the  enactment  that 
such  a  certificate  ^(>uld  be  available  to  the 
debtor  for  all  purposes  as  a  protection  in 
bankruptcy.  Protection  in  bankruptcy  is 
either  interim  or  final,  neither  kind  of  pro- 
tection is  strictly  applicable  to  cases  of  this 
description.  A  debtor  having  executed  a 
deed,  accepted  and  assented  to  by  the  requi- 
site majority  of  his  creditors  and  conform- 
able to  the  provisions  of  the  192nd  section, 
is  perpetually  protected  against  the  exercise 
of  any  right  on  the  part  of  a  creditor  affected 
by  such  arrangement  other  than  is  provided 
by  the  198th  section;  but  if  the  deed  turn 
out  to  be  invalid,  then,  as  regards  the  debtor^ 
who  is  a  party  to  such  deed  and  aware  of 
its  contents,  it  affords  no  protection  to  him, 
as  regards  execution  either  against  his 
person  or  property.  In  the  present  case  the 
deed,  although  registered  under  the  192nd 
section,  which  mdkes  registration  an  essen- 
tial condition  to  the  validity  of  a  good  deed, 
Ga&not  (being  otherwise  invalid)  be  made 
better,  by  the  mere  fact  of  regist^tion,  and 
therefore  the  certificate  of  the  filing  and 
registration  of  such  a  deed  cannot  extend  to 
protect  the  debtor  who  is  a  party  to  it; 
sdll,  it  may,  in  my  opinion,  operate  as  an 
excuse  to  llie  sheriff  bond  fide  acting  under 
it  It  appears  to  me  that  the  leguslatmre,  in 
framing  the  machinery  for  carrying  into 
effect  tibe  new  provisions  for  deeds  of  ar- 
rangement which  were  to  bind  non-assent- 
ing creditors,  intended  to  make  the  Chief 
R^listrar  of  the  Ckmrt  of  Bankruptcy,  so 
&r  as  regards  the  registration  of  such 
deeds,  and  the  granting  of  certificates  of 
the  filing  and  registration  thereof,  a  sub- 
stitute for  the  Commissioner  acting  in  the 
matter  of  an  adjudication  of  bankruptcy. 
It  invests  the  Chief  Registrar  with  a  gene- 
raljniisdiction  to  determine,  for  the  purpose 
Nbw  Smas,  84.— Q.B. 


of  registration,  whether  the  conditions  im- 
posed by  the  statute  have  been  duly  com- 
plied with ;  and  he  must,  in  the  exercise 
of  his  fonctions,  examine  the  deed  and 
ascertain  whether  it  is  a  deed  "  relating  to 
the  debts  or  liabilities  of  the  debtor,  and 
his  release  therefirom,  or  the  distribution, 
inspection,  management^  and  winding-up  of 
his  estate;"  whellier  it  has  been  executed 
or  assented  to  by  the  requisite  number  of 
creditors  of  the  requisite  amount  and  value ; 
and  he  must  for  ^us  purpose  examine  and 
determine  whether  the  requisite  execution 
or  assent  has  been  duly  made  by  the  cre- 
ditors ;  and  being  satisfied  of  these  matters, 
he  must  thereupon  register  the  particulars 
of  the  deed,  witii  a  short  statement  of  the 
nature  and  effect  thereo£  in  a  book  to  be 
kept  for  that  purpose,  and  he  must  also 
publish  a  copy  tiiereof  in  the  Ocusette, 
Now,  it  appears  to  me  that  the  functiona 
of  the  Be^strar,  though  in  part  ministerial, 
are  in  part  judicial.  As  was  said  by  the 
Court  of  Exchequer,  in  Thomas  v.  Hudton 
concerning  the  functions  of  a  Commis- 
sioner in  Bankruptcy,  "he  is  to  come  to  a 
decision  on  the  petition  and  affidavits,  not 
indeed  a  decision  as  to  whether  a  petitioner, 
having  complied  with  the  requisites  of  the 
act,  shall  or  shall  not  have  his  interim  order 
or  his  order  of  discharge,  for  to  these  he  is 
in  such  case  clearly  entitled,  but  whether 
he  has  or  has  not  done  what  the  statute 
imposes  as  the  conditions  on  which  he 
would  become  entitled  to  those  privileges." 
In  that  case  the  Commissioner  had  nobbing 
upon  which  to  form  his  judgment,  racept 
the  petition  and  affidavita  The  Cliief 
Begistrar  in  determining  as  to  the  fact 
whether  the  deed  in  question  is  ,a  deed 
relating  to  the  debts  and  liabilities  of  the 
debtor  and  his  release  therefrom,  &c,  and 
whether  it  has  or  has  not  been  executed 
or  assented  to  by  the  requisite  number 
of  creditors  of  the  requisite  amount  and 
value,  must,  like  the  Commissioner  in 
Thomas  v.  Hudeony  examine  and  deter- 
mine those  facts  before  he  registers  the 
deed.  And  so  far  as  those  fiicts  are  mate- 
rial as  conditions  of  registration,  he  must 
determine  the  question  for  himself,  subject 
it  may  be  to  his  decision  being  reversed  l^ 
the  Court  of  Bankruptcy.  Although  he 
has  no  authority  to  determine  as  to  the 
validity  of  the  deed  itself  he  has  authority 
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to  decide  provisionally  that  the  conditions 
preliminary  to  registration  have  been  per- 
formed, and  his  certificate  must,  I  think, 
at  least  be  intended  to  amount  to  a  declar- 
ation  evidencing  the  fact  that  a  deed  con- 
forming to  the  provisions  of  the  192nd 
section  had  been  duly  executed  and  regis- 
tered. Such  being  the  functions  of  the 
Begistrar,  it  appears  to  me  that  the  certifi- 
cate of  such  Registrar  of  the  filing  and 
registration  of  the  deed  under  his  hand 
and  the  seal  of  the  Court  of  Bankruptcy, 
although  not  giving  actual  protection  to 
the  debtor  by  reason  of  the  invalidity  of 
such  deed,  in  point  of  fact  nevertheless 
operated  to  excuse  the  sheriff,  who  had  no 
means  of  knowing  whether  the  deed  to 
which  the  certificate  referred  was  in  con- 
formity with  the  192ud  section  or  not 
The  duty  of  the  officer,  as  appears  from 
the  1 1 3th  section  of  the  former  Bankruptcy 
Act,  in  case  of  protection,  is  immediately 
to  discharge  the  debtor  on  his  producing 
his  protection  in  bankruptcy.  It  would  be 
so  strange  a  conclusion  that  the  ^eriff 
should  under  such  circumstances  be  ren- 
dered Hable  to  an  action  for  giving  credit 
to  the  certificate  of  the  Registrar,  that,  as 
was  said  by  the  Court  in  the  case  of 
Thomas  v.  Htuiaon,  "if  there  be  any 
construction  of  the  act  by  which  such  a 
consequence  may  be  avoided,  we  feel  bound 
to  adopt  it."  In  the  case  of  Norton  v. 
Walker  it  was  decided  that  the  sheriff 
was  protected  under  the  23rd  section 
of  the  5  &6  Vict.  c.  122,  in  discharging  a 
person  who  had  been  adjudged  a  bankrupt 
de  facto,  although  he  might  not  turn  out 
to  be  a  bankrupt  de  Jure.  In  that  case 
Pollock,  C.B.,  in  giving  the  judgment  of 
the  Court,  said,  "  In  our  view  of  the  case 
it  is  not  material  to  consider  whether  the 
bankruptcy  was  valid  or  not;  a  fiat  had 
issued  imder  which  Robinson  had  by  the 
proper  Court  been  declared  to  be  a  bank- 
rupt, and  we  think  that  this  was  ail  that 
the  sheriff  was  bound  to  inquire  into,"  and 
the  Court  there  read  the  words  "such 
bankrupt''  to  mean  the  party  so  "  adjudged 
bankrupt."  No  doubt  the  Commissioner  of 
Bankruptcy  had  there  adjudged  Robinson 
to  be  a  bankrupt,  and  the  decision  of  the 
Court  of  Exchequer  may  therefore  be  said 
to  have  rested  on  the  principle  of  law  which 
protects  sheriffs,  &c,  in  obedience  to  an 


order  of  a  Court  having  jurisdiction  over 
the  subject-matter,  although  the  making  of 
the  order  might  in  the  particular  instance 
be  unauthorized.  I£^  however,  I  am  justi- 
fied in  reading  the  sections  of  the  Bankrupt 
Act  of  1861  as  substituting  the  Registrar 
with  reference  to  the  registration  and  filing 
of  the  deeds  of  arrangement  under  the 
192nd  section  and  granting  the  certificate 
thereof,  for  the  Commissioner  acting  in  an 
ordinary  bankruptcy  granting  protection, 
the  case  becomes  at  once  an  authority  in 
favour  of  the  defendant.  The  Conunissioner 
in  the  one  case  and  the  Registrar  in  the  other 
are  alike  creations  of  statutes  by  which 
their  functions  are  assigned,  and  it  appears 
to  me  for  the  reasons  already  given  that 
the  functions  of  each  are  analagous,  to  the 
extent  which  is  necessary  to  make  the  cer- 
tificate granted  by  the  Registrar  an  excuse 
for  the  sheriff  in  bond  fide  discharging  a 
debtor  who  produced  it  I  agree  that  there 
must  be  a  vaHd  deed  in  order  to  give  juris- 
diction, under  the  197th  and  198th  sections, 
to  the  Court  of  Bankruptcy  to  administer 
the  estate  of  the  debtor  as  if  he  had  been 
adjudged  a  bankrupt,  and  to  deprive  the 
creditors  of  their  rights  against  his  person 
or  property,  except  as  therein  reserved.  I 
cannot  adopt  a  construction  which  would 
compel  me  to  decide  that,  although  the 
deed  were  invalid  and  therefore  not  bind- 
ing on  non-assenting  creditors,  their  only 
remedy  against  the  debtor's  estate  would 
be  through  the  intervention  of  the  Court 
of  Bankruptcy  acting  under  those  sections. 
The  Lord  Chancellor,  sitting  in  bankruptcy, 
in  the  case  of  Ex  parte  Morrison,  in  re 
Clunn,  appears  to  have  given  permission 
to  a  creditor  to  issue  execution  against  a 
debtor's  property,  on  the  ground  that  the 
deed  registered  was  colourable  and  fraudu- 
lent against  the  creditor;  but  the  point 
was  not  taken,  nor  were  tiie  cases  at  law 
cited;  but  it  was  assumed  that  there  was 
authority  in  the  Court,  notwithstanding  the 
character  of  the  deed,  to  permit  execution 
to  issue.  Had  the  point  been  taken,  and 
the  Lord  Chancellor's  attention  called  to 
the  cases,  and  he  had  then  decided  that  he 
had  power,  sitting  in  bankruptcy,  to  give 
the  leave  to  issue  execution  against  the 
goods  of  the  debtor,  notwithstanding  the 
badness  of  the  deed,  I  should  have  yielded 
to  that  decision  and  considered  this  point 
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(xmcluded  by  authority.  The  single  ques- 
tion, however,  which  we  have  now  to  decide 
is,  whether  a  certificate  of  the  filing  and 
r^istration  of  a  deed  under  the  huid  of 
the  Chief  Registrar  and  the  seal  of  the 
Court  good  on  the.&ce  of  it,  and  disclosing 
no  objection. to  ifca^ralidily,  can  operate  to 
excuse  a  dieriff  who  bonAJide  acts  upon  it, 
without  noiice  of  any  objection.'  ta  it  and 
without  the  means  of  ascertaining  any, 
although  such  deed  be, in  fact  invalid  by 
reason  o£,its  not  being  in  confonmity  with 
the  provisions  of  the  19^nd  section.  As 
regards  the  debtor  t^Ao  was  a  purty  to  ike 
deed^  and  who  has  imposed  an  invalid  deed 
upon  the  Registrar,  it  is  only  just  and  right 
that,  so  far  as  he  is  concerned,  the  certificate 
should  not  protect  him  from  arrest  .or  his 
goods  from  seizure ;.  and  therefore  the  Courtsy 
in  refusing  to  dischaige  .a  debtor  arrested 
under  a  ecL.MLvOut  of  custody  upon  the 
production  of  such  a  certificate  fbimded  on 
an  invalid  deed,  were  fiilly  justified.  Th^ 
luud  the  real  facts  brouglfb  to  their  Jmow- 
ledge,  and  were  quite  right  in  concluding 
that  the  filing  and  registration  of  an  invalid 
deed  could  give  it  no  validity,' and  that  the 
debtor  was  therefore  not  -^protected  from 
arrest.  The  sheriff  who  is  called  upon  to 
act  on  the  instant,  has  no  means  of  ascerr 
taining  the  contents  of  the  deed,  or  whether 
the  conditions  of  registration  hava  been 
complied  with,  or  that  the  certificate  is  of 
no  effect  Surely,  he  must,  in  the  Absence 
of  all  notice  to  the  contniiy,  give  credit  to 
the  oertificate,  as  a  document  authorized 
and  required  by  the  statute  to.be  given  to 
the  debtor,  as  affording  sufiGLcient  evidence 
that  a  deed  conforming  to  the  psoviaions 
of  the  192nd  section  has  been  duly  filed 
and  reigistered,  and  is  therefore  ta  be 
excused  in  acting  under  it  as  he  cduld 
have  done  und^  a  protection  in  .bank* 
ruptcy.  I  am  not  at  all  prepared  to  decide, 
if  the  creditor  could  affect  the  sheriff 
with  notice  of  the  contents  of  the  deed,'  or 
of  the  grounds  and  facts,  by  reason  of  which 
the  certificate  could  afford  no  protection;  to 
the  debtor,  that  the  sheriff  would  not  then 
be  bound  at  his  peril  to  execute  the  process 
of  the  Court;  and  although  in  actual  prac- 
tice the  advantage  to  the  sheriff  may  be 
small  in  enabling  him  to  determine  for 
himself  upon  the' validity  of  such  a  deed, 


still  the  anomaly  would  be  got  rid  of,  of 
requiring  him  to  act  in  defiance  of  such  a 
certificate  without  the  means  of  knowledge 
whether  it  was  good  or  bad.  It  is  not, 
however,  necessary  to  decide  that  question, 
nor  whether  the  Court  of  Bankruptcy  has 
power  to  cancel  the  regiBtration  of  an 
invalid  deed.  I  am  strongly  inclined  to 
think  that  it  has;  but  my  judgment  does 
not  depend  upon  that  suggestion,  but  upon 
the  object  which  I  conceive  that  the  legis* 
lature  had  in  view  in  the  sections  under 
consideration.  No  other  question  was  made 
in  the  argument  before  us,  and  it  was 
stated  by  Mr.  Baylis  that  the  declaration 
was  drawn  in  this  lumsual  form,  setting 
out  the  facts  specially,  for  the  express  pur- 
pose of  raiaiag  the  real  question  between 
the  parties.  It  ia  therefore  unnecessary  to 
consider  any  other  point  which  might  arise 
on  the  pleadings,  more  especially  as  any 
amendment  would  have  been  permitted 
by  the  Court  which  might  have  been  neces- 
sary in  case  any  other  point  had  been  mada 
I  am  of  opinion,  therefore,  with  great  diffi- 
dencei  seeing  that  my  opinion  differs  from 
that  of  my  Lord  Chief  Justice,  that  our 
judgment  should  be  for  the  defendant. 

Cbohpton,  J. — The  question  argued 
before  us  iu  this  case  was,  whether  a  sheriff 
was  liable  in  an  action  for  an  escape  for 
having  discharged  a  debtor  taken  on  a  ca.  sa, 
upon  the  production  by  him  of  a  certificate 
under  the  198th  section  of  the  Bankruptcy 
Act,  24  &  25  Vict  c.  134,  signed  by  the 
Registrar,  and  purporting  that  a  deed  under 
the  1 92nd  section  had  been  duly  registered. 
I  think  that  we  cannot  hold  the  sheriff 
liable,  for  obeying  what  I  think  are  the 
directions  of  the  act  binding  upon  him.  I 
think  that  the  effect  of  the  enactment  is,' 
that  the  certificate  is  to  be  the  evidence  of 
the  execution  of  a  valid  deed  upon  which 
the  sheriff  is  to  act  by  discharging  the  party. 
The  great  hardship  upon  the  ^eriff,  who 
eannot  possibly  know  and  has  no  means  of 
ascertaining  many  matters  connected  with 
the  deed,  and  who  is  called  upon  to  act 
immediately  upon  the  production  of  the 
document  and  receiving  thecopy,  is  obvious, 
and  was  pointed  out  on  the  argument,  as  it 
has  been  in  several  cases  of  the  same  kind ; 
and  though  there  are  many  cases  in  \?hich 
the  sheriff  has  been  put  id  great  jeopardy 
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where  he  could  not  know  the  true  etate  of 
factfl  upon  whidi  he  was  called  to  act,  in 
many  of  which  cases  he  has  been  Tetieved 
bj  statute,  still  the  sitoation  in  which  the 
sheriff  wonld  be  placed  is,  as  observed  by 
the  Court  in  sevcnral  similar  cases,  a  strong 
reason  for  a  constniction  being  pat  on  the 
enactment  which  wonld  prevent  so  great 
a  hardship  upon  the  sheriff. 

The  first  branch  of  the  198th  section  of 
the  act  protects  the  debtor's  person  and  pro- 
perty from  process  where  ''such"  deed  has 
been  r^jpstared,  and  I  think  that  this  mnst 
be  taken  to  mean  a  deed  tfoUd  both  as  to 
the  fiust  of  ezecation  by  the  three-fotuths 
of  the  creditorB  and  as  to  the  provisions  in 
the  deed.  But  there  follows  at  the  end  of 
the  clause  a  provision  that  the  RegiBtrar's 
certificate  of  the  r^iistration  of  sndi  deed 
shall  be  available  for  the  debtor  as  a  pro- 
tection in  bankmptcy.  By  the  first  branch 
of  the  198th  section,  the  execution  by  the 
three^fonrtha  of  the  oreditors  of  a  valid  deed 
prevents  any  proceBS  against  either  the  body 
or  goods  being  ever  available  to  the  creditor 
wi^nt  the  leave  of  the  Court  of  Bank- 
mptcy. The  estate  being  in  sudi  case  by 
the  provisions  of  the  197th  section  subject 
to  the  jurisdiction  in  bankmptcy,  this  im- 
munity from  process  against  the  goods  or 
person  would  be  fincd^  subject  to  tibe  leave 
of  the  Court  of  Bankmptcy,  and  would  not 
be  in  the  naturo  of  an  interim  protection. 
According  to  this  provision,  however,  the 
debtor  would  only  be  protected  where  the 
deed  is  valid  as  to  its  provisions  and  has 
been  executed  by  three-fourths  of  the  credi- 
tors, of  neither  of  which  matters  can  the 
sheriff  in  general  have  any  knowledge.  The 
legislature,  however,  at  the  end  of  the  sec- 
tion makes  a  furdier  provision,  and  proceeds 
to  enact  that  the  certificato  of  the  Registrar, 
that  such  a  deed  so  executed  has  been, 
registered,  shall  have  the  eflect  of  a  protec- 
tion in  bankmptcy  for  the  person  of  the 
debtor.  Great  difficulty  arises  from  the 
mode  of  legislation  by  reference  to  the  pro- 
visions of  former  acts  of  pariiament,  which 
firequently  are  framed  so  as  not  to  fit  or  be 
adapted  to  the  nature  of  the  case,  the  subject 
of  the  new  enactment  The  protection  in 
bankmptcy  was  to  be  available  whilst  the 
bankmpt  was  going  to  and  returning  from 
the  court  for  examination,  and  for  such 


furtiier  time  as  the  CommisBioner  shobld 
indorse  on  the  summons,  and  the  sheriff 
wonld  see  at  once  from  the  summons  and 
from  the  extended  time  for  how  long  the 
bankrupt  was  protected.  It  was  strictly  an 
iaUerim  protection.  The  corresponding  pro- 
tection under  the  new  act,  however,  shews 
uo  limit  as  to  the  time  during  which  the 
debtor  is  to  be  protected,  and  no  mode  is 
pointed  out  by  the  statute  by  which  that 
protection,  on  its  fiM»  a  lasting  one,  could 
be  taken  away  from  the  debtor;  and  there 
certainly  would  be  great  difficulty,  as  sng* 
gested  on  the  argument,  if  a  Court  of  law 
held  the  deed  bad  when  pleaded  in  bar, 
and  an  execution  went  against  the  person 
of  the  debtor,  and  the  debtor  were  to  pro- 
duce the  certificate  as  a  statutoiy  protec- 
tion. It  may  be  that  the  Court  of  Bank- 
ruptcy might  have  the  power  to  interfere 
with  the  r^istration  of  the  deed,  and  of 
ordering  the  cancellation  of  the  document; 
for,  though  the  Court  of  Bankmptcy  would 
Ittve  no  power  of  dealing  With  the  estate  in 
the  case  of  an  invalid  deed,  it  might  stiUhave 
the  power  of  cancelling  the  registration,  the 
act  of  its  officers, — ^in  like  manner  as  the 
Lord  Chancellor  had  formeriy  the  power  of 
superseding  a  commission  of  bankmptcy, — 
or  the  protection  might  possibly  be  deemed 
to  enure  only  whilst  the  proceedings  under 
the  arrangement  were  going  on,  in  analogy 
to  the  bankmptt^  protection.  When  the 
Court  of  Bankruptcy  gives  leave  to  execute 
process, — as  in  a  recent  case  of  a  debtor  not 
paying  his  composition, — ^the  sheriff  mi^t 
be  informed,  eiUier  by  notice  or  on  the  frkce 
of  the  process,  that  it  was  by  order  of  the 
Court;  and  in  every  case  it  may  be  that  a 
formal  notification  of  the  deed  being  bad 
or  having  been  held  bad  might  operate  so 
as  to  compel  him  to  proceed.  However 
this  may  be,  I  think  that  the  meaning  of 
the  act,  and  of  the  reference  which  embodies 
the  former  enactments  as  to  the  protection 
in  bankruptcy,  is,  that  the  debtor  shall  be 
protected  on  a  certain  state  of  fiicts,  and 
that  the  sheriff  shall  act  on  the  certificate 
as  the  evidence  of  such  facts.  But  it  is 
said,  that  there  is  a  great  difficulty  in  the 
way  of  this  construction,  by  reason  of  the 
decisions  by  which  the  Courts  have  held 
that  the  meaning  of  ''m«cA,''  in  the  second 
branch  of  the  198th  section,  is  "a  valid 
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deed";  and  that  if  not  vaEd,  the  certificate 
is  cf  no  more  value  than  the  deed,  and  eo 
that  the  debtor  ifi  not  protected.  Certainly, 
it  hae  been  held  by  the  Courts,  on  motions 
for  disehazge,  and,  I  believe,  by  all  the 
Judges  ait  chambers  before  whom  appli- 
cations for  discbarge  have  been  brought, 
that  the  debtor  has  no  right  to  be  dis- 
charged if  the  deed  be  invalid;  and  the  act 
stating  that  the  certificate  is  to  be  available 
to  the  debtor,  it  is  said  that  it  can  only  be 
available  to  the  sheriff  if  it  be  such  a 
certificate  as  is  available  for  the  debtor.  In 
the  case  of  Thomas  v.  Ifudsan^  however,  the 
Gomt  of  Exchequer  Chamber  held  the  officer 
protected,  although  they  assumed,  for  the 
purpose  of  the  judgment,  that  the  Commis- 
sioner of  Bankruptcy  had  no  power  to 
diaehatge  the  debtor  from  ^e  damages  for 
the  tort,  to  which,  on  that  supposition,  he 
dearly  remained  liable;  and  in  other  cases 
under  the  Bankruptcy  Act  the  whole  juris- 
diction mi^t  be  said  to  fiadl  where  tiiere 
was  no  act  of  bankruptcy,  just  as  in  the 
case  where  the  deed,  the  foundation  of  the 
qwui  bankruptcy,  turns  out  to  be  invalid. 
But  for  the  decisions  under  the  present  act 
of  parliament,  it  might  have  been  doubted 
whether  the  certificate  was  not  intended  by 
the  l^^islaiiife  to  be  a  protection  to  the 
debtor  even  where  the  deed  turned  out  to 
be  invalid,  they  apparently  thinking  that 
such  a  protection  as  an  interim  protection 
in  banlmiptcy  would  be  applicable  to  the 
new  case  of  a  deed  which  is  to  have  the 
effect  of  creating  a  kind  of  private  bank- 
mptcy.  The  same  construction  might  be 
given  to  the  word  ''such"  in  both  branches 
oi  the  chuise  by  construing  the  earlier  part 
to  mean,  that  after  such  deed  (i  e,  a  valid 
deed)  was  registered,  the  person  and  pro* 
perty  should  be  exempt  from  process,  except 
by  leave  of  the  Court;  and  by  construing 
the  latter  branch  as  saying  that  the  certi- 
ficate of  <<such''  a  deed  being  registered, 
that  is,  the  certificate  that  a  valid  deed 
ha$  hem  registered^  was  to  be  a  protection 
to  the  person.  The  Courts,  however,  have 
tiumght,  that  where  the  deed  is  made  out 
to  be  invalid,  the  debtor  is  not  protected 
even  to  the  extent  of  the  limited  protection 
of  the  latter  branch;  but  they  have  not 
decided  that  the  sheriff  may  not  be  excused 
for  acting  upon  the  document  which  the 


legislature  points  out  as  the  eiddence  upon 
which  he  is  bound  to  act,  under  severe 
penalties  and  heavy  responsibility.  In 
Ilderton  v.  Jeufell  the  Common  Pleas  held 
that  the  bail  could  not  set  up  a  certi- 
ficate of  a  bad  deed  as  a  defence  against  sai 
action  on  their  undertaking  to  render  their 
principal,  and  that  decision  was  confirmed 
in  the  Exchequer  Chamber,  though  I  think 
that  the  case  was  not  much  argued  in  the 
Exchequer  Chamber  upon  this  point  I 
should  pay  great  respect  to  these  decisions 
of  the  Courts  and  Judges  on  application  to 
discharge  prisoners;  though  being  decisions 
an  motions  and  not  liable  to  review  by  a 
Court  of  Error,  they  are  not>  according  to 
modem  practice,  binding  to  the  same  ex- 
tent as  decisions  against  which  an  appeal 
lie&  It  may  be,  both  as  relates  to  these 
decisions  and  to  the  decision  of  the  Courts 
in  the  case  of  the  recognisances  of  bail, 
that  the  Courts  may  have  thought  that  the 
debtor  by  whose  n^ligence  or  fraud  a  deed 
has  been  registered,  not  really  executed  by 
the  required  proportions  of  bond  fide  cre- 
ditors, or  by  whom  conditions  so  unreason- 
able as  to  render  the  deed  invalid  have 
been  inserted,  has  no  right  to  rely  on  it  as 
a  protection.  It  may  have  been  thought  a 
sufficient  answer  as  against  him  to  his 
primd  facie  case  of  the  certificate  of  regis- 
tration, that  his  deed,  propounded  by  him, 
18  invalid,  whilst  the  sheriff  may  be  pro- 
tected by  the  certificate,  on  the  evidence  of 
which  he  seems  compelled  to  act  without 
the. means  of  or  the  time  for  inquiry.  I  do 
not  think  that  we  are  bound  by  any  autho- 
rity to  hold  that  the  officer  of  the  Court, 
acting  under  the  express  direction  of  the 
act  of  parliament,  is  not  excused  He  acts 
under  a  document  which,  whether  judicial 
or  not  in  the  strict  sense  of  the  word,  is  a 
document  which  is  the  act  of  the  Court 
just  as  much  as  a  writ  which  protects  the 
sheriff.  It  is  sealed  with  the  seal  of  the 
Court  and  bears  the  signature  of  the  Regis- 
trar, and  this  authentication  seems  intended 
as  a  notification  to  the  sheriff,  who  would 
otherwise  be  placed  in  so  much  difficulty. 
Whether  strictly  judicial  or  not,  the  docu- 
ment is  declared  by  the  legislature  to  have 
the  effect  of  a  protection  in  bankruptcy 
which  has  been  held  judicial  I  own  that 
I  am  at  present  inclined  to  doubt  whether 
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the  legislature  did  not  intend  the  certificate 
to  be  a  temporary  protection,  at  least  to  the 
qtujui  bankrupt,  as  well  as  imperative  upon 
the  sheriff;  but  giving  fiill  c^ffeet  to  the. 
decisions  that  the  debtor  is  only  to  be  dis* 
charged  or  protected  if  the  deed  be  v^lid, 
still  the  act  of  parliament,  if  the  deed  turn 
out  valid,  clearly  gives  the  debtor  the  pro- 
tection, and  renders  the  sheriff  liable  to 
the  severe  consequences  of  refusing  to  act 
upon  the  evidence  of  the  ceitificate.  He 
being  on  that  supposition  liable  if  the 
deed  is  valid,  seems  to  ztte  to  be  required 
to  act  upon  the  assumption  that  the  certi- 
ficate shews  that  a  vaUd  deed  has  be^i 
executed ;  and  he  is  required  to  act,  imme- 
diately  on  the  production  of  the  certificate 
and  receipt  of  the  copy  wiihout  having  any 
opportunity  of  i;nquiry.  If  the  statute  says, 
"obey  this  document,''  and  allows  no  time 
for  inquiry,  it  seems  vepy  difficult  to /say  that 
the  sheriff  is  liable  for  obeying  the.direction^ 
of  the  legislature.  My  judgment  proceeds 
on  the  ground  tbait  the  legislature  appear? 
to  me  to  have  pointed  out  the  document  in 
question  as  the  one  on  which  the  sheriff  is 
to  act,  at  all  events  until  he  has  notice  of 
the  invalidity  of  the  deed;  and  I  think  idm 
excused  by  tJie  legislature  directing  him  not 
to  persist  in  executing  the  process  if  such 
document  be  produced,  just  as  he  is  where 
the  plaintiff  himsejf  has  directed  him  not 
to  execute  the  process.  I  cannot  construe 
the  act  of  the  legislature  qs  imposing  so 
monstrous  a  hardsMp  upon  the  sheriff,  as  to 
direct  him  under  severe  penalties  toact  upon 
the  production  of  the  document,  and  yet  to 
leave  him  liable  in  so  acting  as  for  a  breach 
of  duty,  if  it  should  turn  out  that  circum- 
stances of  which  he  can  have  no  knowledge 
have  made  invalid  the  deed  on  which  l£e 
certificate  is  founded.  The  legislature 
throws  upon  the  Eegistrar,  as  the  officer  of 
the  Court,  the  responsibility  of  seeing  that 
the  requisite  proportion  of  creditors  have 
signed,  and  he  has  the  affidavit  before  him 
of  that  fact,  and  he  has  also  the  deed  before 
him  from  which  he  is  to  make  in  his  book 
of  registry  a  short  statement  of  the  nature 
and  effect  of  the  deed.  The  sheriff,  being 
required  to  act  merely  on  the  production 
and  having  a  copy  of  the  certificate  of  the 
registration,  has  no  means  of  testing  its 
vi^dity,  either  in   point  of  fact  or  law. 


The  legislatCu^  would  be  patting  him  in  a 
worse  ,:case  than  in  the  ordinary  case  of 
difficulty  of  a  sheriff  who  can  inquire,  and 
whose  duty  it  was  in  many  cases  at  common 
law  to  inquire,  into  the  validity  of  docu- 
ments. Here  the  l^iaiature  in  effect  takes 
from  him  all  opportunity  of  inquiry,  and 
directs  wl^t  is  his  duty  on  production  and 
receipt  of  a  copy  of  the  certificate.  It  seems 
to  me  that  the  legislature  have  Mid  that  the 
document  in  question  is  to  be  evidence  that 
'^.such"  valid  deed  has  been  duly  executed, 
upon  which  the  sheriff  is  .required  to  act; 
i^d  that  in  effect  he  is  prevented  by  the 
legid&tute  firom  inquiring  further,  and  is 
eompelled  to  act  at  once  uponsudi  evidence, 
at  all  events,  unless  he  has  some  knowledge 
or  notification  of  the  badness  of  the  deed. 
J,  think,  therefore,  that  we  ought  to  hold 
thikt  the  sheriff  in  the  cas0  at  bar  was  justi- 
fied in  discharging  the  debtor  who  produced 
the  certificate,  of  the  Registrar  in  due  form 
that  such  a  deed  had  been  executed,  although 
th&  deed  afterw^ds  turned  out  to  be  in- 
valid. 

.  As  the  whole  record  is  before  us  on  the 
demurrer,  and'  as  it  is  not  unlikely  that  this 
case  may  be  carried  to  a  Court  of  Error, 
I'  have  thought  it  worth  while  to  consider 
whether  the  defendant's  case  might  be  held 
deficient  on  the  ground  that  it  does  not 
appear  on  the  record  that  there  is  any 
answer  to  that  pait  of  the  declaration  which 
states  that  the  sheriff  made  a  false  return, 
in  stating  in  his  return  that  there  was  a 
valid  deed  and  that  the  debtor  was  not 
found  in  his  bailiwick.  Supposing  the  false 
return .  to  be  a  substantive  cause  of  action 
in  itself  notwithstanding  the  breach  of 
duty,  the  foundation  of  the  charge  being 
answered,  and  supposing  that  we  could  not 
construe  the  plea  distributively,  we  ought^ 
I  think,  under  the  circumstances,  to  make 
such  an  amendment  as  would  divide  the 
declaration,  and  give  judgment  as  to  the 
main  part  for  the  defendant^  and  leave  the 
plaintiff  to  get  his  damages  for  the  false  re- 
turn, which  would  seem  primd  facte  at  least 
to  be  merely  nominal,  if  the  defendant 
were  protected  for  discharging  the  debtor. 
I  think,  however,  that  the  case  falls  under 
the  authority  of  Wylie  v.  Birch  (4).  The 
whole  declaration  really  forms  one  ground 
of  complaint,  as  explained  by  Alderson,  K 
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in  LewU  v.  Aleock  (5),  dted  in  Wylie  r. 
Btreky  where  he  says:  "The  falsehood 
of  the  leturn  is  the  conclusion  of  law,  if 
the  facts  stated  in  the  inducement  are  trae." 
And  I  think  that  a  plea  answering  the  in- 
dncement  or  foundation  answers  the  whole 
action.  The  insertion  of  the  untrue  state- 
ment, that  the  deed  was  valid  in  the  present 
case,  seems  no  more  fatal  to  the  plea  than 
was  the  allegation  of  the  statement  in  the 
pka  in  Wylie  t.  Birch  (4)  that  the  goods 
remained  in  the  sheriff's  hands  for  want  of 
buyers;  and  I  do  not  see  that  there  was 
any  difficulty  in  making  a  good  return  by 
shewing  the  production  of  the  certificate 
and  giving  a  copy,  supposing  those  ftutsts 
amount  to  a  defence;  and  at  all  events, 
Wyiie  ▼.  Birch  appears  to  me  to  shew 
that  where  the  sheriff  answers  the  supposed 
default  in  executing  the  process,  the  false 
return  gives  no  right  of  action  for  nominal 
damages,  and  that  the  false  immaterial 
statement  does  not  vitiate  the  good  part  of 
^e  plea.  It  should  be  observed  that  this 
point  was  not  taken  on  the  argument,  and, 
indeed,  as  the  declaration  was  framed  as 
stated  by  the  plaintiff's  counsel,  in  an  un- 
usual way  for  the  purpose  of  raising  upon 
the  record  the  real  question  argued  before 
us  (it  not  being  in  the  usual  form  for  an 
escape,  but  proceeding  to  set  out  the  ex- 
pected defence  and  to  answer  it  by  antici- 
pation, so  as  to  make  the  real  ground  of 
the  complaiiit  as  to  the  fidse  return  depend 
on  the  precedent  matter),  it  would  hardly 
liave  been  fair  to  raise  such  a  point  for  the 
purpose  of  obtaining  nominal  damages,  and 
if  it  had  been  raised  and  could  have  been 
substantiated,  we  ought,  I  think,  to  have 
amended,  as  before  suggested,  in  this  respect 
as  well  as  with  regard  to  some  other  objec- 
tions whidi  might  possibly  be  made  to  the 
plea  in  several  views  of  the  case.  I  think, 
therefore^  that  we  should  treat  the  question 
as  it  was  argued  before  us,  and  that  our 
judgment  on  this  record  shoruld  be  for  the 
defendant 

CocKBOBK,  C.  J.  -^  This  is  an  action, 
btought  against  the  defendant  as  under- 
sheriff  of  Montgomoyshire,  acting  after 
thedeaih  of  thesheriff,  under  the  3  Qea  1. 
c  15,  for  an  escape  and  false  return  to  a 

(5)  3  Mee.  &  W.  188;  a.  c.  7  Law  J.  Rep.  Cs.b.) 
Sseh.f. 


writ  of  CO.  M.  issued  against  one  W.  Baird; 
the  matter  of  the  alleged  false  return  being 
that  the  said  W.  Baird  (who  had  been 
arrested  on  the  writ  and  set  at  large)  was 
by  the  effect  of  the  198th  section  of  the 
Bankruptcy  Act,  1861,  protected  by  a  cer- 
tificate given  to  Baird,  under  the  193rd 
section  of  that  act,  on  the  registration  of  a 
deed  of  composition  entered  into  between 
him  and  certain  of  his  creditors,  and  in- 
tended to  take  effect  under  the  192nd  sec- 
tion. The  deed  in  question  is  set  forth  on 
the  record,  and  is  admitted  to  be  invalid 
as  against  a  non-assenting  creditor,  by  reason 
of  its  imposing  unreasonable  terms ;  and  the 
question  for  our  dedsion,  on  the  demurrer 
to  a  plea  of  justification,  is,  whether  a  certi- 
ficate given  on  the  registration  of  such  an 
invalid  deed  will  be  a  justification  to  a 
sheriff  in  an  action  by  the  execution  creditor 
for  an  escape  and  false  return.  I  am  of 
opinion  that  it  will  not. 

It  is  now  fully  settled  by  a  series  of 
decisions  that  a  composition-deed  intended 
to  take  effect  under  the  192nd  section, 
if  it  contains  terms  which  are  unequal  or 
unreasonable,  will  not,  though  registered 
according  to  section  193,  avail  to  bar  an 
action  against  the  debtor  at  the  suit  of  a 
non-assenting  creditor;  the  construction  put 
by  the  Courts  on  that  section  by  implica- 
tion being,  that  it  must  be  taken  to  have 
been  intended  by  the  legislature  that  terms 
which  were  equal  and  reasonable  should 
alone  be  compulsorily  binding  on  those  who 
are  not  parties  to  such  a  deed.  It  being 
thus  settled  that  a  composition-deed  con- 
taining unequal  or  unreasonable  terms  is 
not  binding  on  a  non-assenting  creditor,  as 
not  fiilfilling  the  requirements  of  the  192nd 
section,  it  foUows  that  on  such  a  deed  a 
non-assenting  creditor  is  not  brought  within 
the  jurisdiction  of  the  Court  of  Bankruptcy 
under  the  197th  section  of  the  act,  and  is 
not,  therefore,  under  the  necessity  of  resort- 
ing to  the  administration  of  the  debtor's 
estate  under  this  process  of  quasi  bank- 
ruptcy for  the  satisfaction  of  his  claim.  For 
the  section  in  question  not  only  expressly 
refers  to  a  deed  operative  under  the  192nd 
section  by  using  the  term  *'  such  deed,"  but 
the  197th  section  refers  in  terms  to  the 
creditors  **  who  are  parties  to  the  deed,  or 
who  have  assented  thereto,  or  are  bound 
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thereby."  Ab  the  sectioii  thus  exdades 
those  creditors  who^  not  being  parties- to 
the  deed,  are  not  bound  by  it»  which  in  the 
case  of  an  invalid  deed  would  be  those  who 
have  neither  executed  nor  assented  to  it»  the 
section  can  have  no  applieation,  and  the 
Court  of  Bankruptcy  can  have  no  junsdio- 
tion  in  the  case  of  creditors  so  eircom- 
atanced.  This  being  so  with  regard  to  ih» 
197th  section,  it  seems  to  follow  as  a  neces- 
sary consequence  that  the  198th  6€|ctioa  can 
also  have  no  application  in  the  case  of  a 
creditor  not  bound  b^  the  deed.  The  effect 
of  this  section  is  to  jHPohibit  execution 
against  the  effects  or  person  of  the  debtor 
by  a  creditor,  except  by  the  leave  of  the 
Court  of  Bankruptcy;  with  a  further  pro- 
vision that  a  certificate  of  the  filing  and 
registration  of  the  deed  under  the  himd  of 
theChief  Begistrar  and  the  seal  of  the  Court 
shall  be  available  to  the  debtor  for  ail  pur- 
poses as  a  protection  in  bankruptcy.  But 
the  section  speaks  of  the  deed  as  "such 
deed/'  which  must.be  taken  to  mean  sufth  a 
deed  as  would  be  operative  under  ihe  192nd 
and  197th  sections.  ''Such  deed,"  says  Erie, 
C.J.  in  Uderton  v.  Jewell,  "must  mean 
a  valid  deed.''  It  would  be  in  the  hi^^iest 
degree  inconsistent  to  leave  the  creditor 
who  is  not  bound  hy  tha  deed,  nor  subject 
to  the  jurisdiction  of  dhe  Court  of  Bank- 
ruptcy, at  liberty  to  bring  his  action  and 
recover  judgment  against  the  debtor,  and 
then  prevent  him  from  reaping  the  fruit  of 
his  judgment  by  execution  thereupon*  It 
was  urged,  indeed,  in  the  argument  on  the 
demurrer,  that  a  creditor  having  obtained 
a  judgment  might  resort  to  the  Court  of 
Bankruptcy  for  leave  to  issue  execution. 
But  this  assumes  that  the  Court  of  Bank*- 
ruptcy  has,  in  the  case  of  an  invalid  deed, 
jurisdiction  over  a  creditor  not  bound  by 
the  deed ;  the  contrary  of-  which  position 
has  been  shewn.  Such  an  application  on 
the  part  of  a  areditor  so  circumstanced 
would,  of  course,  be  granted  on  the  invali- 
dity of  the  deed  But,  as  we  have  seen,  the 
validity  of  the  deed  is^  as  regards  the  non- 
assentLog  creditor,  the  foundation  of  the 
Court's  jurisdiotion  in  respect  of  such  cre- 
ditor. How,  then,  under  such  oireumstanoes, 
can  such  an.  order  be  necessaiy  1 

Some  little  difficulty  is,  perhaps,  created 
by  the  prevision  that  execution  shall  not 


issue  ^  without  leave  of  the  Comt."  For  as 
a  creditor  bound  by  the  deed  would  also  be 
boimd  by  the  provisions  of  the  197th 
section,  and  would  therdbre  be  barred  ^m 
biinging  an  action  against  tha  debtor,  and 
would  be  oompeUed  to  resort  to  tiie  Court 
of  Bankruptcy  to  receive  his  share  of  the 
estete^  it  may  be  urged  that  this  provisum 
oould  only  apply  to  a  creditor  who^  by  reason 
of  not  being  bound  by  the  deed,  was  ^ititled 
taprooeed  gainst  the  debtor.  Bat,althoagh 
at  first  sight  there  would  appear  to  be  some 
ineonsiBteney  between  the  enactment  of  the 
197th  section,  which  drives  the  ereditor 
under  a  valid  deed  to  his  remedy  in  bank- 
niptcy,  and  the  oonstruingthe  power,  given 
to  the  Court  by  the  198th  section,  of 
enabling  the  creditor  to  issue  execution  in 
an  action,  as  applicable  to  the  case  of  a  valid 
deed,  yet,  as  it  seems  *to  me,  tlie  better 
view,  and  the  one  whidi  will  best  oonaiBt 
with  the  construction  to  be  put  on  the  other 
seddonsof  due  aot^  is,  that  the  intention  Imd 
effect  of  this  provision  is  to  empower  the 
Court  of  Bankruptcy,  under  very  special 
droumstances,  to  enable  even  a  creditcNr 
bound  by  a  valid  deed  to  proceed  to  execu- 
tion against  the  debtor.  Thus,  in  the  case 
of  Ex  parte  McrriBon^  m  re  CUinn,  the 
Lord  Chancellor,,  on  appei^  in  bankruptcy, 
allowed  a  creditor  to  take  out  execution 
where  it  appeared  that-  tiie  deed,  though 
otherwise  satisfying  the  requirementB  of  the 
198ik1  section,  had  been  eseonted  for  the 
express  purpose  of  defeating  the  creditor, 
who  had  Mready  brooght  Ms  action  and 
recovered  judgment  The  provision  is, 
therefose,  as  it  seems  to  me^  quite  oonsia- 
tent  with  the  position  that^  in  the  ease  of 
an  invalid  <ked,  the  Court  has  no  jnria^&s- 
tion,  and  tiiat,  consequently,  execution 
may  be  issued  without  reference  to  its 
authority. 

For  these  reasons  I  consider  it  clear  that, 
in  the  ease  of  an  invalid  deed,  execution 
may  issue  against  the  goods  of  ti^e  debtor, 
notwithstanding  the  198th  section.  In- 
deed, in  the  course  of  the  discussion.  If  r. 
Mdilmh,  wha  signed  for  the  defendant, 
being  preseed  by  the  observations  of  the 
Courts  felt  constrained  to  concede  the  point 
as  to  execution  against  the  goods,  but  en- 
deavoured to  distinguish  as  to  execution 
against  the  person,  relying  upon  the  con- 
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duding  part  of  the  aeddon,  which  gives 
to  the  debtor,  on  the  production  of  the 
certificate,  all  the  protection  which  an 
adjudication  in  bankraptcy  would  afford. 
It  appears  to  me  that  no  such  distinction 
can  be  made  in  this  respect.  The  prohibi- 
tion to  issue  execution  against  the  person 
occurs  not  only  in  the  same  section  as  that 
which  pn^bits  execution  against  the  goods, 
bat  also  in  the  same  sentence;  and  the 
same  principle  and  the  same  reasoning 
9ffpty  equally  to  both.  Nor  can  it  be  sup- 
posed that  the  legislature  intended  to  dis- 
tiDguiah  between  execution  against  the 
goods  and  execution  against  the  person, 
and  to  give  protection  to  the  person  of 
the  debtor  where,  by  reason  of  the  invali- 
dity of  the  deed,  the  whole  matter  was  not 
brought  within  the  operation  of  the  Bank- 
ropt  Law,  and  the  property  of  the  debtor 
remained  liable  to  be  taken  in  execution 
imder  legal  process.  Even  in  the  absence  of 
authority  I  should  be  prepared  to  hold  an 
execution  might  issue  against  the  person  in 
such  a  case.  But  the  question  has  been 
three  times  before  the  Courts,  and  in  each 
instance  it  was  held  that  the  person  of  the 
debtor  was  not  privileged  from  srrest.  In  the 
case  of  Deufhurst  v.  Kershaw  the  Court  of 
Exchequer  refused  to  discharge  a  debtor  who 
had  received  a  certificate  on  the  registra- 
ticHi  of  an  invalid  deed.  In  IlderUmY,JeweU 
the  Court  of  Conmion  Pleas  held,  that  a 
certificate,  given  under  such  circumstances, 
affmded  no  protection  in  an  action  against 
bail  who  had  undertaken  to  render  a  debtor 
in  the  Lord  Mayor^s  Court.  Erie,  C.J.,  in 
ginng  judgment,  says,  "  A  certificate  given 
in  respect  of  a  void  deed  gives  no  protection. 
'  Such  deed '  means  a  valid  deed.  The  certi- 
ficate is  as  void  as  the  deed  itself  Again, 
in  Leigh  v.  FrndUbuty  (6),  the  Court  of 
Common  Pleas  held,  that  a  debtor,  who  had 
received  a  certificate  and  had  been  taken  in 
execution,  was  not  entitled  to  be  discharged 
out  of  custody.  We  must,  therefore,  take 
it  as  now  settled  by  authority,  which  is 
binding  upon  us,  that  a  certificate,  given  on 
the  registration  of  an  invalid  deed,  affords 
DO  protection  to  a  debtor  against  execution 
against  his  person,  any  more  than  against, 
liu  goods. 

(6)  15  Com.  B.  Bep.  N.S.  815;  a.  c.  83  Law  J. 
R«p.(H.8.)0.P.  172. 

Ksw  Skbiis,  34.— Q.B. 


But  it  is  said  that,  though  a  certificate 
given  on  the  registering  of  an  invalid  deed 
will  be  inoperative  to  protect  the  debtor 
from  arrest,  it  may,  nevertheless,  be  avail- 
able to  the  sheriff  on  a  plea  of  justification 
in  an  action  for  an  escape  or  for  a  false 
return.  Such  a  position  is,  in  my  opinion, 
untenable.  When  once  it  is  established 
that  the  198th  section  affords  no  immunity 
from  arrest  where  a  certificate  has  been 
given  on  an  invalid  deed,  but  that,  on  the 
contrary,  the  judgment  creditor  is  entitled  to 
issue  his  execution,  and  that  the  certificate 
affords  no  protection  to  the  debtor  if  the 
sheriff  thinks  proper  to  disregard  it,  it 
seems  to  me  to  follow,  as  a  necessary  conse- 
quence, that  the  sheriff  is  bound  to  execute 
the  process.  For  the  prohibition  to  the 
sheriff's  ofiScer  to  arrest  the  debtor,  which 
is  involved  in  the  concluding  passage  of  the 
198th  section,  which  extends  to  the  debtor 
the  protection  which  bankruptcy  would 
have  given,  is  obviously  ancillary  only  to  the 
immunity  from  process  which  is  conferred 
by  the  earlier  part  of  the  enactment  And 
it  appears  to  me  to  be  a  startling  incon- 
sistency to  say,  that  the  certificate,  being 
void  for  its  primary  purpose,  shall  yet  be 
valid  for  a  subordinate  one;  and  having 
been  intended  as  a  protection  to  the  debtor 
against  the  sheriff  in  the  execution  of  legal 
process,  shall,  while  it  wholly  fails  to  protect 
the  party  for  whose  benefit  it  was  designed, 
yet  protect  the  sheriff,  against  whom  it  was 
intended  to  take  effect  It  seems  to  me  a 
contradiction  in  terms,  to  say  that  the 
judgment  creditor  is  entitled  to  have  exe- 
cution against  the  person  of  the  debtor,  the 
latter  not  being  privileged  from  arrest,  and 
at  the  same  time  to  say  that  the  sheriff 
can  nevertheless  justify  the  not  executing 
the  process  against  the  debtor.  It  is  the 
right  of  the  suitor,  who  has  obtained  judg- 
ment and  taken  out  execution,  to  have  the 
process  of  the  Court  executed.  If  the  sheriff 
fails  herein,  and  proceedings  are  taken 
against  him  by  the  creditor,  it  seems  to  me 
that,  in  the  absence  of  a  statutory  indemnity 
against  such  an  action,  he  can  only  defend 
hunself  by  shewing  either  that  the  execu- 
tion of  the  writ  was  impossible,  or  that  the 
debtor  was  privileged  by  law  from  arrest. 
Although  it  may  be  granted  that  the  order 
or  other  act  of  a  Court  of  competent  juris- 
diction affording  protection  to  the  debtor. 
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although  founded  in  error,  will  still  justify 
the  sheriff  in  not  arresting  or  detaining  the 
debtor,  I  am  at  a  loss  to  see  how  an  instru- 
ment which  is  void  for  the  purpose  of  giving 
protection  to  the  debtor,  can  justify  the 
sheriff  in  liberating  the  debtor  and  return- 
ing that  he  was  not  liable  to  be  arrested 

And  here  it  may  be  not  unimportant  to 
observe,  that  the  return  made  in  this  case 
is  clearly  .untrue,  inasmuch  as  the  debtor 
was  certainly  not  entitled  to  protection. 
And  though  it  is  true  that  the  substantial 
cause  of  action  in  such  a  case  is  the  non* 
execution  of  the  process,  and  not  the  fabe 
return,  yet  it  appears  to  me  by  no  means 
an  imperfect  test  of  the  legality  of  the 
proceeding  of  the  sheriff  in  not  executing 
the  process  that  the  return  to  the  writ  is 
untrue.  StiU  more  strikingly  would  this  be 
so  if  no  good  return  under  die  circumstances 
of  the  case  could  be  made.  Now,  I  am  at  a 
loss  to  see  what  return  could  have  been 
made  in  this  case  which  would  have  been 
good  in  law,  inasmuch  as  the  sheriff  cannot 
say  either  tJiat  the  debtor  was  entitled  to 
protection,  or  that  the  sheriff  was  bound 
by  the  certificate. 

No  doubt^  if  the  legislature,  notwith- 
standing the  inconsistencies  which  must 
result  from  such  a  provision,  has  enacted 
that  the  sheriff  shall  respect  the  certificate 
of  registration  without  reference  to  its 
validity  or  invalidity,  the  existence  and  pro- 
duction of  the  certificate,  will  be  sufficient 
justification  for  not  arresting  or  for  dis- 
charging the  debtor.  But  I  should  certainly 
expect  to  find  express  enactment  to  this 
effect,  before  I  should  give  credit  to  the 
legislature  for  having  intended  to  bring 
about  such  an  anomalous  state  of  things  as 
that  which  I  have  referred  to.  But  far  from 
finding  an3rthing  in  the  language  of  the 
198th  section  which  amounts  to  a  direction 
to  the  sheriff  to  respect  a  certificate  without 
reference  to  its  validity,  I  cannot  but  think 
that,  when  that  section  is  carefully  examined, 
it  becomes  plain  that  a  contrary  construc- 
tion must  be  put  on  it.  The  concluding 
passage  of  the  section  is  obviously  supple- 
mental to  the  leading  enactment  which 
precedes  it  First  comes  the  provision  that, 
on  the  registering  and  filing  of  a  deed  valid 
under  the  192nd  section,  for  such,  accord- 
ing to  judicial  exposition,  is  the  meaning  of 
the  term  '^  such  deed,"  the  debtor  shall  have, 


except  by  leave  of  the  Court,  immunity 
from  execution  against  his  proper^  or 
person  :  then  follows  immediately  the  pro- 
vision that  the  certificate  of  the  filing  and 
lustration  of  ''such  deed"  shall  be  avail- 
able to  the  debtor  to  all  intents  and  pur- 
poses as  a  iMt>tection  in  bankruptcy.  Now, 
it  appears  to  me,  that  the  words  "such  deed" 
in  the  latter  psrt  of  the  secdon  mart  neces- 
sarily be  read  in  the  same  sense  in  which 
they  axe  to  be  understood  in  the  former; 
and  that,  consequentlyy  the  protection  in 
bankruptcy  will  only  arise  where  the  certi- 
ficate has  been  given  on  a  valid  deed.  TbMt 
the  latter  pert  of  the  section  must  be  taken 
as  contingent  on  the  first  part  coming  into 
operation  will,  I  think,  become  further 
apparent  from  the  following  consideration. 
By  the  first  part  of  the  enactment  the  Court 
of  Bankruptcy  has  power  to  grant  leave  to 
issue  execution  notwithstan<^ig  die  certi- 
ficate. It  cannot  be  doubted  that  in  such 
case  the  sheriff  would  be  bound  to  execute 
the  writ,  notwithstanding  the  production  of 
the  certificate.  This  shews  that  the  certifi- 
cate does,  not  afford  an  absolute  protection, 
but  is  conditional  on  thedebtor  being  entitled 
to  the  protection  of  which  the  certificate 
is  only  the  ostensible  sign.  It  seems  plain 
from  the  fact  that  both  provisions  of  the 
section  rest  on  the  hypothesuB  of  the  same 
deed,  as  well  as  from  the  whole  scheme 
of  this  legislation,  that  (as  I  have  already 
observed  incidentally)  the  protection  in 
bankruptcy  is  only  andllsry  to  the  im- 
munity from  process,  and,  tiierefore,  only 
attaches  when  this  immunity  accrues. 

According  to  my  view  of  the  matter  the 
section  is  to  be  read  thus :  if  a  vaHd  deed 
be  filed  and  registered,  the  debtor  is  to  be 
privileged  from  arrest;  and  a  certificate  of 
the  filing  and  registration  of  si)ch  a  valid 
deed  shall  on  its  imxittction  entitle  him 
to  be  discharged,  or  to  recover  5L  a  day 
against  the  officer  of  the  shoiff  for  every 
day  he  is  detained.  According  to  the  oppo- 
site construction  the  section  is  to  have  this 
effect,  a  valid  deed,  and  a  valid  deed  only, 
will  privilege  the  debtor  from  arrest;  but, 
though  the  debtor  is  liable  to  be  arrested,  a 
certificate  which  is  inoperative  to  protect 
him,  if  the  sheriff  thinks  proper  to  arrest 
him,  will  leave  it  at  the  option  of  the  latter 
whether  he  will  execute  the  process  of  the 
law  or  not  It  seems  to  me,  with  the  greatest 
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deference  for  the  opimon  of  those  from 
whom  I  haye  the  misforfeime  to  differ,  that 
this  is  a  redueHo  ad  tUmtrdum  which  ought 
to  be  concliuiYe  of  the  questioii. 

The  dedaions  to  which  our  attention  was 
called  during  the  argoment^  on  cases  acis- 
ing  on  the  fianknipt  and  Insolvent  Acts, 
have,  as  it  seems  to  me,  no  application  to 
the  present  ease;  fiist,  because  the  protec- 
tion to  the  debtor  there  resulted  from  judi- 
dal  acts  of  Courts  of  competent  jurisdio- 
tion;  seoondfy,  because  in  those  cases  the 
debtor  was  dearly  entitled  to  immunity 
from  arrest,  or  there  was  an  express  enact- 
ment protecting  the  sheriff  when  acting  in 
obedience  to  the  order  of  the  Court;  all 
of  which    eiienmstanoes  are  wanting  in 
the  present  instance.    The  case  of  8afery 
Y.  JcneB  arose    on    the    Insolvent    Act, 
7  Geo.  4.  c.  57,  the  8l8t  section  of  which 
eipiessly  indemnifies  the  sheriff  for  any- 
thing done  in  obedience  to  any  order  of 
the  Couitb    The  jurisdiction  of  the  Court 
to  make  tiie  order  for  the  discharge  of  the 
debtor    having    been    <)uestion^.    Lord 
Tenteiden  says,   '<  Even  if  the  Insolvent 
Court  had  no  jurbdiction,  the  language  of 
the  clause  is  sufficiently  strong  to  make 
the  order  of  the  Court  a  protection  to  the 
gader."     Taunton,   J.   says,   referring  to 
the  SIst  section,  '*  But  for  this  section  the 
gaoler  was  between  two  fires;  if  he  did 
not  dischaige  the  prisoner  pursuant  to  the 
order  of  the  Insolvent  Court,  he  would 
probably  be  liable  to  an  action  by  him;  if 
he  did  diaduirge  him  he  might  be  liable 
to  an  action  for  an  escape  at  the  suit  of 
the  creditor.    This  section  was  framed  to 
meet  that  difficulty.''  In  Norton,  v.  Walker^ 
which  turned   on  ihe   provision  of   the 
Bankrupt  Act,  5^6  Vict  c  122,  as  to 
the  diachaige  of  a  bankrupt  arrested  on  a 
writ  of  CO.  so.,  the  Court  of  Exchequer  held 
that  the  woids  of  the  section,  *'if  such 
bankrupt  shall  be  arrested,  he  shall  on  pro- 
ducing his  summons  be  immediately  dis- 
idiarged,"  were  to  be  taken  to  mean  **  the 
party  so  adjudged  bankrupt";   and  ^at 
consequeotly  it  was  not  necessary  for  the 
sheriff,  in  an  action  against  him  for  an 
escape^  to  shew  the  validity  of  the  bank^ 
mptcy.   It  was  enough  that  the  party  had 
been  adjudged  a  bankrupt  to  entitle  him 
to  proteetioo.     In   Thcmas    v.    Hwhon, 


which  was  an  action  against  the  keeper  of 
the  Queen's  Prison  for  an  escape,  the  Court 
of  Exchequer  held  that  the  defendant,  who, 
in  obedience  to  an  order  of  a  Commissioner 
in  Bankruptcy  acting  under  the  5  &  6  Vict, 
c.  1 16.  and  7^8  Vict  c.  96,  had  discharged 
a  prisoner  in  custody  on  an  execution  in 
an  action  of  tort,  though  the  jurisdiction 
of  the  Commissioner  did  not  extend  to 
discharging  an  insolvent  in  custody  in 
such  an  action,  was  justified  in  obeying 
tiie  order,  on  the  ground  that  the  order 
was  "that  of  a  Judge  acttng  in  a  matter 
over  which  he  had  jurisdiction."  Alderson, 
B.,  in  delivering  the  judgment  of  the  Court, 
goes  into  an  elaborate  argument  to  shew 
that,  to  use  his  words,  the  Commissioner 
is  "  exercising  functions  strictiy  judicial," 
and  that  ^'his  judgment  is  conclusive." 
This  judgment  was  afterwards  affirmed  in 
the  Exchequer  Chamber,  the  Court  adopting- 
the  reasons  given  for  it  in  the  Court 
below.  There  can  be  no  doubt  that  the 
adjudication  of  bankruptcy,  upon  which 
the  summons  which  gives  protection  issues, 
taking  place,  as  it  does,  after  proof  of  the 
petitioning  creditor's  debt,  the  trading,  and 
the  act  of  bankruptcy,  is  a  judicial 'act;  as 
is  necessarily  the  giving  of  the  certificate 
of  conformity  whereby  the  bankrupt  obtains 
his  final  release.  Equally  clear  is  it  that 
the  act  of  an  Insolvent  Commissioner  in 
adjudging,  after  hearing  all  parties  con- 
cerned, that  an  insolvent  prisoner  should 
be  dischai^ed,  was  a  judicial  proceeding; 
and  the  reasoning  of  Alderson,  B.,  in 
Th&mas  V.  Hudson,  shews  that  the 
order  of  a  Commissioner  in  Bankruptcy 
acting  under  the  5  <fe  6  Vict.  c.  116,  was 
also  an  exercise  of  judicial  authority.  Can 
1^'e  same  be  said  of  the  act  of  the  Chief 
R^istrar  in  granting  the  certificate  of 
registration  under  the  198th  section  of  the 
present  act?  I  think  not.  The  Chief  Regis- 
trar is  bound  to  register  any  deed  brought 
to  him  for  registration  within  the  prescribed 
time,  which  purports  to  be  a  deed  within 
the  192nd  section,  if  accompanied  by  such 
an  affidavit  as  the  section  requires.  There 
is  nothing  which  makes  it  incumbent  on 
him  to  ascertain  whether  the  deed  is  one 
which  will  be  binding  on  all  the  creditors ; 
he  is  not  empowered  to  make  any  order 
for  the  protection  of  the  bankrupt;  he  is 
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simply  to  certify  that  the  deed  has  been 
filed  and  registered.  It  seems  to  me  that 
this  is  much  more  in  the  nature  of  a  minis- 
terial than  of  a  judicial  proceeding.  And 
what  to  my  mind  materially  confirms  this 
view  is,  that  the  proceeding  being  altoge- 
ther an  tx  parte  one,  no  power  is  given 
either  to  the  Kegistrar  or  the  Court  to 
withdraw  or  annvd  the  certificate  at  the 
instance  of  a  non-assenting  creditor,  if  the 
deed  should  be  shewn  to  be  invalid.  Under 
the  Bankrupt  Act,  the  adjudication  of 
bankruptcy  might  be  annUUed,  or  the 
interim  protection  withdrawn  on  the  re^ 
fiisal  of  the  final  certificate.  Under  the 
5  <fe  6  Vict  c.  116.  the  interim  order 
for  protection  made  in  the  first  instance 
fell  to  the  ground,  if  the  Commissioner 
on  the  hearing  of  the  case  on  the  merits 
refused  to  make  the  final  order.  Under 
the  Insolvent  Act,  1  &  2  Vict.  c.  110,  no 
dischaige  could  be  made  till  all  the  re- 
quirements of  the  act  had  been  fulfilled 
and  all  parties  concerned  had  been  fully 
heard.  But  here,  while  tiie  proceeding  is 
ex  parte^  there  is  no  authority  to  annul 
the  certificate,  if  it  has  been  improvidently 
granted  upon  a  deed  which  turns  out  to 
be  void ;  and  the  result  of  holding  that 
the  granting  of  such  a  certificate  is  a  judi- 
cial act,  and  that  the  certificate  will  justify 
the  sheriff  in  not  arresting,  will  be  that, 
while  the  Courts  hold  that  the  judgment 
creditor  is  entitled  to  his  execution  against 
the  debtor,  and  that  the  latter  is  not 
privileged  from  arrest,  the  sheriff,  who  is 
in  the  difficulty  before  pointed  out,  will 
never  fail  to  give  effect  to  the  certificate 
unless  indemnS^ed  by  the  creditor,  whereby 
a  burden  will  be  cast  on  the  creditor, 
which  he  may  not  always  be  able  to  satisfy, 
and  to  which,  unless  imposed  on  him  by 
the  authority  of  the  Court,  he  ought  not  to 
be  subject 

I  cannot  think  that  the  legislature  can 
have  intended  to  give  to  an  ex  parte  pro- 
ceeding like  the  present,  which  it  provides 
no  means  of  opposing  or  reviewing,  the 
character  and  effect  of  a  judicial  act  But, 
however  this  may  be,  the  main  and  the 
essential  difference  between  the  cases  re- 
ferred to  and  the  present  is,  that  in  the 
former  the  party  who  had  been  dischaiged 
by  the  sheriff's  officer  or  the  gaoler  was 


clearly  entitled  to  his  discharge;  and  i^ 
instead  of  having  been  set  at  liberty  by 
those  officers,  he  had  appMed  to  the  Court 
out  of  which  the  execution  issued  to  be 
discharged,  the  Court  must  have  ordered 
him  to  be  released  firom  custody.  The 
reasoning  of  Alderson,  R  in  Thomas  v. 
Hudson  is  directed  to  shew  that,  under 
tiie  5  &  6  Vict  e.  116,  the  order  of  the 
Commissioners  in  Baakruntcy  was  con- 
dusive  against  all  the  world.  Nor,  as  it 
seems  to  me,  can  it  be  doubted  thtut  the 
orders  of  the  Court,  under  the  Bankrupt 
and  Insolvent  Acts,  in  granting  eitffeer  pro- 
visional or  final  protection,  are,  as  regards 
the  right  of  the  bankrupt  or  insolvent  to 
protection  from  arrest^  conclusive  and 
binding  upon  every  one,  and  entitled  to 
have  effect  given  to  them  by  any  Court 
upon  whose  process  a  person  who  has 
obtained  such  protection  may  be  in  cas- 
tody.  But^  under  the  sections  of  the  recent 
Bankrupt  Act  now  under  consideration, 
the  debtor  who  has  obtained  a  certificate  is 
not,  as  we  have  seen,  entitled  to  protection^ 
unless  the  deed,  on  the  registration  of 
which  it  is  granted,  is  a  vaUd  one*  Here^ 
if  the  debtor  had  been  before  the  Court  on 
an  application  for  his  discharge,  the  {^pli- 
cation would  have  been  refused.  The  case 
is,  therefore,  clearly  distinguishable  from 
those  which  arose  on  the  former  acts. 

It  is  true  that  if  a  defendant  is  held 
liable,  under  such  circumstances  as  the 
present,  a  sheriff  will  be  placed  in  a  position 
of  exceeding  hardship.  If  a  party  taken 
in  execution  produces  a  certificate,  the 
sheriff's  officer  has  no  means  of  knowing 
whether  the  deed  on  which  the  c^iificate 
has  been  granted  was  a  valid  deed  or  not. 
If  he  discharges  the  debtor,  and  the  cer- 
tificate proves  void,  the  sheriff  becomes 
responsible  to  the  execution  creditor;  if 
the  debtor  is  detained,  and  the  certificate 
turns  out  to  be  good,  the  officer  becomes 
liable,  under  the  combined  operation  of  the 
198th  section  of  the  recent  act  and  the 
113th  section  of  the  12  <k  13  Vict  c  106, 
to  forfeit  5L  a  day  to  the  party  so  detained. 
But  it  is  not  for  us,  on  this  account, 
to  interfere  with  that  which,  ex  debito 
justitioBy  is  the  dear  right  of  the  execution 
creditor,  namely,  to  have  his  writ  executed, 
or  to  have  redress  against  the  minister  of 
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tiie  knr,  wbose  duty  it  is  to  execute  it,  and 
who  fidlB  in  that  dnty.    We  must  leaye  it 
to  the  legislatnie,  whieh  h&s  brought  the 
sheriff  into  this  dilemma,  to  extricate  him 
from  it     Tfais  is  not  the  first  time  sherifs 
have  been  placed*  in  a  position  of  diffi- 
coltf  from  having  to  execute  writs  at  their 
peiiL    Prior  to  the  Interpleader  Act,  1  &  2 
WilL  4.  0.  58,  sheriflSs  were  oftien  embar^ 
raaaed  where  property  which   they  were 
directed  to  take  in  execution  was  claimed 
by  a  third  party.     But  the  sheriff  had  to 
act  at  his  peril.     If,  fran  uncertainty  as 
to  whether  the  goods  belonged  to  the  ex> 
eeution  debt<»  or  no^  he  omitted  to  seize 
and  Tetamed  mUia  bona,  and  the  goods 
tamed  out  to  be  the  goods  of  the  debtor, 
he  was  liable  in  an  action  by  the  creditor. 
It  is  tnie  the  Court  resorted  to  certain  con- 
tfiYanoes  to  protect  the  sheriff,   such  as 
ddaying  the  proceedings  of  the  creditor, 
so  as  to  drive  him,  where  it  was  possible, 
to  contest  the  question  of  property  with 
the  opposing  claimant  before  the  sheriff 
should  be  compelled  to  act;  but  if  the 
sheriff  took  upon  Mmself  to  act  without 
the  interposition  of  the  Court,  and  made  a 
return,  he  was  obliged  to  stand  or  fall  by 
the  return  so  mada     If  the  return  proved 
untrue  in  law  or  fact,  the  execution  creditor 
could  not  be  barred  of  his  right  of  action 
against  the  sheriff.      It  was  a  sense  of 
the  hardship  of  the  position  in  which  the 
sheriff  was  thus  placed  that  led  to  the  pro- 
vision of  the  Interpleader  Act  in  favour  of 
iheriffe.     In  like  manner,  a  sheriff  might 
be  embarrassed  by  a  claim  of  privilege 
from  arrest.  In  some  cases,  he  might  make 
himself  liable  to  serious  consequences  by 
making  the  arrest.     Out  of  regard  to  this 
difficulty,  the  Court  would  sometimes  in- 
sist on  an  indemnity  being  given,  and  would 
delay  the  return  till  this  had  been  done — 
see  Ddvalle  v.  Plomer  (6).     If,  however, 
the  sheriff  chose  to  allow  tiicf  privilege,  he 
might  do  so,  and  return  accordingly ;  but 
he  did  BO  at  his  peril,  for  if  the  party  was 
not,  in  fact,  privil^ed,   the    sheriff  was 
liable  in  an  action  for  a  £Edse  return. 

It  is  not  now  necessary  to  consider  how 
ftr,  if  this  had  been  an  application  for  the 
exercise  of  our  summary  jurisdiction,  either 

(6)  8  Campb.  47. 


to  assist  the  creditor  or  to  protect  the 
sheriff,  wd  might  have  taken  into  consider- 
ation the  difficulty  in  which  the  latter  is 
placed.  As  I  have  b^ore  observed,  the 
question  on  this  demurrer  is,  whether  the 
sheriff  was  justified  in  taking  upon  himself 
to  discharge  the  debtor,  and  returning  that 
he  was  protected  by  the  certificate  from 
arrest  To  this,  for  the  reasons  I  have 
stated,  there  can,  in  my  judgment,  be  but 
one  answer ;  unless,  indeed,  we  were  pre- 
pared to  overrule  the  cases  of  Dewhunt 
V.  KerahatOy  IHerion  v.  Jewell  and 
Leigh  v.  Pendlel>uiy,  which,  I  think,  it 
is  not  competent  to  us  to  do.  And  as 
against  the  hard^ip  of  the  position  in 
which  a  sheriff  is  thus  placed  must,  I  think, 
be  set  the  position  of  the  creditor  who, 
being  entitled  to  execution  against  the 
debtor,  will  have  that  which,  as  the  law 
stands,  is  his  undoubted  right,  frustrated 
by  the  refusal  of  the  sheriff  to  execute  the 
writ.  It  may  perhaps  be  doubted  whether 
the  difficulty  which  has  arisen  fr^m  the 
presence  of  unequal  or  unreasonable  terms 
in  composition-deeds  had  presented  itself 
to  the  mind  of  those  by  whom  the  recent 
Bankruptcy  Act  was  frtimed.  Possibly, 
the  decisions  of  the  Courts,  whereby  the 
implied  condition  l^at  the  terms  of  such  a 
deed  shall  be  equal  and  reasonable  has 
been  superadded  to  the  express  require- 
ments of  the  act,  may  have  been  an  en- 
croachment on  the  province  of  the  legis- 
lature. The  effect  of  these  dedsions,  and  of 
the  consequent  ones  as  to  execution  issuing 
against  the  debtor,  have  tended  to  unhinge 
the  machineiy  of  this  system  of  what  may 
be  called  qu<ui  bankruptcy.  But  we  are 
bound  by  these  decisions  ;  and  it  appears 
to  me  that  it  flows  from  them  as  an  inevit- 
able consequence  that,  the  debtor  being 
disentitled  to  protection,  the  sheriff  is 
bound  to  execute  the  writ  at  his  peril,  and 
is  liable  in  an  action  for  not  doing  so. 

In  my  opinion,  therefore,  our  judgment 
should  be  for  the  plaintiff. 

The  majority  of  the  Court  being  of  a 
contrary  opinion, — 

Judgment  for  the  defendant. 
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[IN  THE  EXCHEQUBB  CHAMBER.] 
( Appeal  from  the  Court  of  Queen*s  Ben/th.) 

1865.        )  OAB17STT  Ain>  M08SLET  GOLD 

Feb.  2.     I    MINING  coMPAirrr.STrrTON.* 


Limited  LiahaUy  Act,  1856  (19  dh  20 

Viet,  c,  47.) — Old  Company  newly  Regis* 

tered    ae    Limited  —  Remedy  for    Comr 

pan'^e  old  Debts — Liquidators — Windtng- 

up. 

If  a  joirUrstock  company^  regidered  under 
the  statute  7  <£r  8  VicL  e.  110,  while  it  is 
in  debt  obtains  registration  as  a  company 
with  limited  liability  under  the  statute 
19  <£r  20  Vict,  c  47|  and  proceedings  are 
afterwards  taken  to  unnd  it  up^  the  Uquida- 
tors  appointed  under  the  last-mentioned  act 
may  make  a  call  upon  the  old  sharehMers 
for  a  sum  per  share  exceeding  the  amount 
of  the  sum  remaining  unpaid  on  such  sharcj 
and  for  any  sums  per  share  that  may  be 
requisite  to  discharge  the  old  debts. 

This  was  an  appeal,  by  the  defeodant, 
against  ihe  decision  of  the  Court  of  Queen's 
Bench. 

The  defendant  was  a  holder  of  2,000 
shares  oi  IL  each  in  a  company  called  the 
Gamett  and  Moseley  Gold  Mining  Com- 
pany of  America,  which  had  been  com- 
pletely registered  as  a  joint-stock  company 
under  the  statute  7  <&  8  Vict  a  1 10.  The 
defendant  had  paid  1,500^.  in  respect  of 
those  shares.  Subsequently  the  company 
was  registered  as  a  company  with  limited 
liability,  under  the  statute  19  &  20  Vict 
c.  47.  At  the  time  of  such  registration  the 
ccnnpany  was  largely  in  debt 

The  company  afterwards  failing,  pro- 
ceedings were  taken  to  wind  it  up.  liqui- 
dators were  appointed  under  the  last- 
mentioned  act,  and  they  made  a  call  of 
II,  per  share  on  the  defendant  among  other 
shareholders.  This  call  was  requisite  to 
raise  the  sum  necessary  to  discharge  the 
debts  due  from  the  company  before  its 
registration  as  a  Umited  company.  All  the 
present  shareholders  had  been  shareholders 
in  the  old  company. 

The  defendant  refused  to  pay  the  calL 


*  Coram  ErH  C.J.,  Pollock,  O.B.,  ^Hllea,  J. 
and  Ch>nn>ll,  B. 


Hell,  for  the  appellant,  the  defendant 
(Feb.  1). — ^Though  this  company  was  regis- 
tered originally  under  the  statute  7  dc  8  Vict 
c  1 1 0,  before  tiie  Limited  Liability  Act  (the 
19  <S&20Vict  e.  47.)  paraed,  and  the  defen- 
dant was  indebted  for  his  shares  before  that 
act,  yet,  afier  the  oompany  had  been  regis- 
tered under  the  Limited  liability  Act  with 
a  limited  liabilily,  the  liquidators  appointed 
under  that  act  had  no  power  to  make  a 
call  on  any  shareholder  for  any  sum  greater 
than  the  sum,  at  the  time  of  the  winding-up 
of  the  oompany,  remaining  unpaid  by  HtM 
shareholder  in  respect  of  his  shares.  It  is 
clear  that  such  would  be  the  limit  of  the 
liquidators'  authority,  if  this  company  had 
been  a  new  company  for  the  first  time  re- 
gistered under  the  Limited  Liability  Act 
Section  116.  of  the  act  res^ves  the  rights 
of  creditors  of  the  old  oompany  against  the 
company  and  its  shareholders;  but  by  the 
express  terms  of  section  113,  all  the  pro- 
visions  of  the  Limited  Liability  Act  are  to 
apply  to  an  old  company  newly  registered, 
as  much  as  to  a  new  company  registered  for 
the  first  time  under  it,  and  an  old  oompany 
newly  registered  is  placed  on  the  same 
footing  as  a  new  company,  in  all  respects 
exo^  one,  yi&,  that  by  section  116,  the 
rights  of  old  creditars  to  proceed  against 
the  company  and  its  shareholders  are  re- 
served This  is  provided  plainly  with  the 
view  of  preventing  any  ii^jnstice  beUig  done 
to  individual  creditors.  But  that  sectioa 
gives  no  new  rights  to  creditors.  It  does 
not  apply  to  the  case  of  new  creditors,  nor 
does  it  give  the  old  creditors  a  new  remedy. 
In  fact,  the  reservation  in  section  116.  ii 
much  against  the  supposition  that  llie  liqiu- 
dators  have  a  right  to  make  unlimited  calls 
in  the  case  of  such  a  company  as  the  present, 
forif  the  liquidators  hadsuch  power,  it  would 
not  be  necessaiy  that  the  old  rights  of  the 
creditors  should  be  retained  Section  59.  id 
a  plain  enactment  that  the  winding-up 
powers  of  the  act  are  to  apply  to  old  regis- 
tered companies;  and  section  61.  limits  the 
powers  of  the  liquidators  under  sections  84. 
and  104.  to  make  calls  oa  the  shareholders 
to  the  amount  yet  remaining  unpaid  on 
their  shares.  £x  parte  £Uevenson{l)^  which 
wiU  be  cited  as  an  authority  in  support  of  the 

(1)  82  Law  J.  Rep.  (n.s.)  Ghsno.  96. 
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oontentian  on  the  other  dde,  is  &  dedsion 
of  Tomer,  HJ.,  only;  Knight  Bruce,  L.J., 
expressing  a  doubt  as  to  the  correctness  of 
Turner,  L.  J.'s  o|Hnion.  That  decision  pro- 
ceeded on  a  misconception  of  the  case  of 
The  Plumgtead  Water  Gantpany  (2),  and 
under  a  misapprehension  of  the  terms  of 
section  113.  of  the  Limited  Liability  Act. 

After  the  argument  for  the  appellant  the 
Court  rose.    On  the  following  morning, 

Oarth  {Bcmil  with  him)  was  prepared  to 
argue  for  the  respondents,  the  piaintiffs,  but 
he  was  stopped  by  the  Court,  and  the  fol- 
lowing judtgment  was  delivered  by — 

Eblb,  C.J. — The  question  for  the  Court 
is,  whether  the  defendant  is  liable  to  certain 
csUs  made  by  the  liquidators  in  respect  of 
the  company  being  wound  up.  The  com- 
pany existed  as  an  unHmited  company 
oader  the  Joint-Stock  Companies  Act,  prior 
to  the  act  of  1856,  and  afterwards  became 
regifltored  as  a  limited  company,  and  be- 
came thereby  a  new  corporati(m  under 
the  Joint-Stock  Companies  Act,  1856.  The 
defendant  objects  to  pay  calls  made  by  the 
liquidators  of  \L  per  share,  which  is  the 
full  value  of  the  share,  because  iie  has 
already  paid  159.  per  share,  and  ia  theref<He, 
if  it  is  a  limited  company,  only  liable  to 
5i.  per  share  more.  Section  61.  of  the 
statute  of  1856  says,  that ''  if  the  company 
be  limited,  no  contribution  shall  be  required 
fima  any  shareholder  exceeding  the  amount, 
if  any,  unpaid  on  the  shares  held  by  him." 
5iL  per  share  is  unpaid,  and  therefore  if  this 
is  to  be  taken  absolut^y  as  a  limited  com- 
pany, the  call  of  1/.  is  too  much  and  cannot 
be  sustained.  But  before  the  regis^ation 
under  the  statute  of  1856,  the  company, 
of  which  the  defendant  was  a  member  (and 
all  the  sharehc^ders  were  in  the  same  posi- 
tion), had  been  a  joint-stock  company,  and 
bad  incurred  debts,  which  are  still  existing, 
and  which  require  a  call  of  \L  per  share  to 
liquidate  them.  The  question  is,  whether 
the  liability  of  the  defendant,  by  reason  of 
bis  having  been  a  shareholder  in  the  un- 
limited company  continues,  notwithstanding 
tibat  the  unlimited  company  became  a 
hmited  company.    We  are  of  opinion  that 

(S)  2DeQez,F.ftJo.20;s.c  29LawJ.Bep. 
(i.a)  Chttie.  741. 


the  statute  of  1856  has  saved  that  liability. 
Now,  the  statute  of  1856,  section  107, 
repeals  all  the  statutes  creating  jointnstock 
companies,  and  would  repeal  liabilities  in 
respect  of  being  a  member  of  those  joint- 
stock  companies,  were  it  not  that,  by  section 
109.  of  the  same  statute,  which  is  the  sta- 
tute under  which  the  defendant  claims,  it 
is  enacted,  that  *^  no  repeal  hereby  enacted 
shall  affect  any  right  acquired  or  liability 
incurred  under  any  such  acts  before  sudi 
repeal  came  into  operation."  Therefore 
there  is  an  express  saving  of  the  liability 
under  the  former  acts.  It  would  be  a  huge 
injustice  if  a  joint-stock  company  under  the 
eariier  acts,  becoming  registered  as  a  limited 
company  under  the  act  of  1856,  could  get 
rid  of  their  liabilities  and  debts.  They  have 
the  power  of  becoming  registered  as  a 
limited  company  and  being  incorporated, 
and  they  must  do  that  wluch  the  law  re- 
qidres  of  them,  namely,  pay  their  debts 
under  the  former  statutes.  Then  section 
113,  which  gives  the  registration  to  a 
limited  company,  says,  that  an  old  com- 
pany when  registered  under  the  act  as  a 
limited  company  shall  become  a  limited 
company,  and  shall  be  incorporated,  and  that 
"  all  the  provisions  of  this  act  shall  apply 
to  such  company,  in  the  same  manner  in 
all  respects  as  if  it  had  been  originally  in- 
corporated under  this  act.''  Those  words, 
had  they  not  been  qualified,  would  have 
had  the  effect  of  clearing  off  all  the 
debts ;  but  they  are  followed  immediately 
by  the  clause — "subject  nevertheless  to 
the  reservations  hereinafter  contained  with 
respect  to  the  existing  rights  of  creditors 
and  other  persons."  It  is  therefore  an  in- 
corporated company  from  the  date  of  the 
re^tration,  subject  to  its  liabilities  under 
its  already  existing  debts.  Then  comes  sec- 
tion 116 :  "The  registration  of  any  existing 
company  under  thiiB  act,  shall  not  nor  shall 
any  act  of  the  company  subsequent  to  such 
registration,  prejudice  any  right  which  pre- 
viously to  such  r^istration  has,  or  which 
would,  if  no  such  registration  had  taken 
place,  have  accrued  to  any  creditor  or  other 
person  against  the  company  in  its  corporate 
capacity,  or  against  any  person  then  being 
or  having  been  a  member  of  such  company, 
but  every  such  creditor  or  other  person  shall 
be  entitled  to  all  such  remedies  against  the 
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company  in  its  corporate  capacity,  and 
against  every  person  then  being  or  having 
been  a  member  of  such  company,  as  he  would 
have  been  entitled  to  in  case  such  registra- 
tion had  not  taken  place."  The  intention  of 
the  legislature  is  perfectly  clear  to  prevent 
what  I  call  the  great  injustice  of  the  com- 
pany's clearing  off  its  debts  by  merely  taking 
out  a  certificate  of  registration  as  a  limited 
company.  It  must  pay  its  debts  before  it 
can  have  the  benefit  of  the  registration.  We 
are  of  opinion  that  the  effect  of  this  clause 
is  to  make  this  a  limited  company  quoad 
the  liabilities  incurred  while  they  had  a 
certificate  of  registration  as  a  limited  com- 
pany, and  to  leave  it  an  unlimited  company 
quoad  the  liabilities  existing  prior  to  the 
time  it  took  out  such  a  certificate.  There- 
fore section  61,  which  limits  the  right  of 
the  liquidators  to  make  a  call  for  the 
amount  remaining  unpaid  on  the  shares  in 
the  limited  company,  does  not  apply  to  the 
defendant  as  a  shareholder  in  the  unlimited 
company,  which  we  consider  him  to  be  in 
respect  to  the  debts  of  the  unlimited  com- 
pany incurred  prior  to  the  registration. 
The  judgment,  therefore,  will  be  affirmed. 
The  judgment  of  the  Lords  Justices,  or  one 
of  them,  in  Ex  parte  Stevenson  (1),  is  in 
accordance  with  the  view  which  we  have 
enunciated. 

JudgvMnJt  affirtned* 


County  Police — Police  Districts — Single 
Parish, 

The  Quarter  Sessions,  under  the  27th 
section  of  the  Sit: i  Viet.  c.  88,  have  power 
to  constitute  a  single  parish  a  separate 
police  district. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  68.] 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Error  from  the  Court  of  Queen's  Bench. J 

1865.         )    THE  QUEEN  V.  THE  JUSTICES 

Feb.  8.     )  OF  SUSSEX. 

Order  of  Removal — Appeal — Grounds  of 
Appeal,  when  to  be  delivered — Right  of  Ad- 
journment— Discretion  of  ^Justices — Prac- 
tice of  Adjourned  Sessions — Statutes  4  <i&  5 
Will  4.  c.  76.  ss.  79.  and  81.  and  lid:  12 
Vict.  c.  31. 

7%0  delivery  of  grounds  of  appeal,  agaifut 
an  order  of  removal,  with  the  notice  of 
appeal,  is  a>s  valid  for  all  purposes  cu  a 
delivery  of  them  fourteen  days  €U  least 
before  the  Sessions  begin. 

The  appellants  have  not,  by  the  statute 
11  <£r  12  Viet.  e.  31.  s.  9,  twenty-one  days, 
plus  the  fourteen  days  after  the  delivery 
of  the  depositions,  for  giving  notice  of  ap- 
peal absolutely,  so  as  to  entitle  them  as 
of  right  to  have  the  appeal  entered  and 
respited,  if  after  those  days  have  expired 
there  does  not  remain  enough  time  before 
the  Sessions  to  deliver  an  effective  notice 
of  appeal  according  to  the  practice  of  the 
Sessions;  and  the  Sessions  may,  in  their 
discretion,  refuse  to  respite  if  they  deem 
that  the  appellants  have  been  guilty  of 
unreasonable  delay  in  giving  their  notice 
of  appeal. 

Though  the  time  for  giving  notice  of 
appeal  must  be  calculaled  with  reference 
to  the  first  day  of  the  Sessions,  yet  when 
for  practical  convenience  the  county  is 
divided  into  distinct  divisions,  and  a 
distinct  Court  is  held  in  each  division, 
by  adjournment  from  one  to  the  other, 
and  the  rules  of  practice  made  by  the 
Court  in  each  division  assume  that  the 
day  when  the  Court  for  that  division  begins 
its  sittings  is  the  first  day  of  the  Sessions, 
it  is  sufficient  if  the  grounds  of  appeal 
are  delivered  fourteen  clear  days  before  the 
first  day  of  the  sitting  of  the  Court  for  the 
division  in  which  the  appeal  is  according 
to  the  practice  to  be  tried. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (ir.s.)  M.C.  p.  69.] 
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KATOB,     ALDBBinOr,    AND 

BimoxssBS  oy  wstkottth,  ap- 
peUatUSj  fK  XXJBXST^  rttpondeiU, 


Prero^ive  of  the  Crown — Wharfage 
IhUiee^— Harbour  Tolls — Exemption. 

Bp  6  Cko.  4.  c  exvi,  certain  wharfage 
duties  were  atUhorized  to  be  taken  in  respect 
of  eertaiu  specified  goodsy  including  stones^ 
which  dumld  be  imported  into  the  harbour 
of  Wf  and  the  same  were  to  be  vested  in 
ihe  tsayor,  dtc.^  for  the  purpose  ofrepairing^ 
mprommg,  and  mainitaimstg  the  harbour^ 
wkarfty  4x,y  within  the  borough  and  town  of 
W.  There  were  no  words  in  the  act  binding 
the  Grown  to  pay  sueh  duties^  but  there  were 
promsions  exempting  the  Crown  from  Uahility 
in  respect  of  eoals  imported  into  the  port^ 
for  the  use  of  His  Me^estjfs  steam-paehets^ 
and  aetuaUy  used  on  board  the  sasne^  and 
also  from  the  tolls  to  be  taksnfor  passing  over 
Q  bridge  eonneeted  with  the  harbour.  Certain 
stones  were  brought  from  P,  by  a  barge,  into 
file  harbour  of  W,  for  the  purpose  of  being 
used  upo/n  govemmefU  works  which  were 
being  carried  on  there,  and  which,  if  they 
had  been  brought  by  any  private  individualf 
uouldhaue  been  liable  to  the  duties  gioen  by 
iheaet  ofparUament: — Hdd,  that  the  Crown 
was  not  liabU,to  be  coiled  upontopoty  such 
duties. 

p'or  iha  report  of  the  above  case,  see 
34  Law  J.  Bepu  <]r.&)  ILC.  p.  81.] 


Id6&      )        r 
Jait3L    ;       ^^^^^^^ 

Attorney  and  Solicitor^  Re-admission  of. 

An  attorney  hannng  been  struck  of  the 
roll  in  Easter  Term  1859,  for  misappro- 
priating  to  his  own  use  money  received  from 
a  client  for  a  pcntieular  purpose,  the  Court^ 
•a  Hilary  Term  1865,  allowed  his  name 
to  be  restored  to  the  roll,  on  ajfidesvits  of 
mmerous  attomies  to  his  good  ^araeter 
and  conduct  in  the  intervcU. 

Tim  was  an  application  on  behalf  of 
Richard  John  Saltren  Robins,  late  an 
attoniey  of  Plymouth,  to  be  restored  to 
the  loU  of  attomies.  In  the  year  1857, 
having  received  the  sum  of  ISL  from 
Mrs.  Smale,  a  client,  for  the  pnrpose  of 

Niw  Sum,  84.~Q.B. 


paying  succeasion  duty,  he  appropriated 
it  to  his  own  ase,  and  in  Easter  Term 
1859  he  was  struck  off  the  roll  of  attomies 
for  this  misconduct 

He  applied  to  be  restored  in  Trinity 
Term  1860,  but  unsuccessfully;  and  again 
in  Hilaiy  Term  1864;  but  on  the  last  occa- 
sion the  Court  intimated  that,  if  after  the 
lapse  of  another  year  the  applicant  was 
able  to  produce  vouchera  of  his  good  con> 
duct,  they  would  be  inclined  to  re-admit 
hint 

air  R  P.  Collier  (Solicitor  General) 
moved  accordingly,  on  affidavits  shewing 
the  above  fisK^,  and  that  the  applicant  had 
repaid  tiie  money  misappropriated  to  the 
representatives  of  Mrs.  Smale,  deceased;  that 
he  had  been  employed  as  an  attorney's  clerk 
since  he  had  been  strack  off  the  roll;  and 
on  affidavits  of  the  gentlemen  in  whose 
employ  he  had  been,  and  of  other  attomies 
to  the  number  altogether  of  fifteen,  vouch- 
ing for  his  past  good  conduct;  and,  in 
addition,  a  memorial,  signed  by  thirty- 
e^ht  attomies  of  Plymoutli  and  its  neigh- 
bourhood, recommending  him  to  the  mer* 
ciful  consideration  of  the  Court 

No  opposition  being  offered  on  the  part 
of  the  Law  Society,  the  Court  (1)  directed 
that  the  applicant  should  be  resadmitted. 

Order  accordingly  (2). 


Attorney  asul  Solicitor,  Rerodmission  of. 

An  attorney  having  been  struck  off  the 
roll,  in  order  to  be  called  to  the  bar,  was 
afterwards  disbarred  for  professional  mis- 
conduct; the  decision  of  the  Benchers  being 
affirmed,  on  appeal,  by  the  fifteen  Judges. 
After  the  lapse  of  twenty  years  an  applic€h 
tion  was  made  on  his  behaif  to  be  re-admitted 
an  attorney;  but  the  Court  refused  the 
application,  on  the  ground  that  there  were  no 
affidavits  ofprofessioncU  persons  and  others 
as  to  his  good  conduct  and  character  in  the 
interval. 

This  was  an  application  on  behalf  of 
Henry  Hugh  Pyke  to  be  restored  to  the 
roll  of  attomies. 


% 


)  Gockbnm,  OJ.,  MeUor,  J.  and  SfaM,  J. 
2)  See  the  next  case. 
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In  1836  Mr.  Pyke,  haying  been  a 
practising  attorney  for  about  six  years, 
was  struck  off  the  roll  at  his  own  request, 
with  a  view  to  being  called  to  the  bar. 
Having^ been  called  to  the  bar  by  the 
Society  of  Gray's  Inn  in  1838,  in  October 
1843  he  was  summoned  before  the  Benchers 
to  answer  the  chaige,  "that  after  he  was 
called  to  the  bar,  he  participated,  by  pre- 
vious agreement,  in  the  profits  of  an 
attorney";  and  also  the  additional  charge 
*'  that  he  had  acted  both  as  attorney  and 
counsel  in  or  about  the  year  1 840  in  getting 
np  and  conducting  an  indictment  against 
one  William  Thompson,  at  the  Middlesex 
Sessions,  for  a  poisonous  nuisance  which 
affected  not  only  his  (Fyke's)  health,  but 
also  his  freehold  estate,  as  well  as  that  of 
his  neighl>our8  in  the  place  in  whichjj  he 
then  resided." 

After  hearing  his  defence,  the  Benchers 
disbarred  him ;  and  on  appeal  to  the  fifteen 
Judges,  after  two  days'  hearing,  their 
decision  was  affirmed. 

In  November  1845  Mr.  Fyke  applied 
to  this  Court  to  be  restored  to  the  roU 
of  attomies,  but  the  application  was 
refused  (1). 

Since  he  had  been  disbarred,  Mr.  Fyke 
had  been  engaged  in  assisting  his  faUier 
in  conducting  his  business  of  a  law  and 
general  agent,  and  since  his  father's  death 
in  carrying  on  such  agency  on  his  own 
account;  and  he  had  kept  up  his  profes- 
sional knowledge  by  reading  the  law  reports 
and  other  law  books. 

Stammers,  in  support  of  the  application, 
contended,  that  as  the  offences  of  which 
the  applicant  had  been  found  guilty  were 
simply  offences  against  the  conventional 
regulations  of  the  Bar,  the  fact  of  his 
having  been  disbarred  ought  not  to  affect 
him  in  his  character  of  attorney,  as  he 
had  committed  no  offence  nor  any  mal- 
versation in  that  character;  and  that  even 
if  it  were  to  be  considered  that  he  had 
violated  the  rules  of  the  profession  in 
general,  he  had  suffered  by  his  long 
exclusion  from  the  profession  sufficient 
punishment  to  vindicate  the  dignity  and 
character  of  the  profession.  He  cited 
Anonymous  (2),  where  a  solicitor  who  had 

(1)  See  In  re  Pyke^  1  New  Pr»c.  Caeee,  880. 

(2)  17  Beav.  476. 


been  struck  off  the  roll  for  misconduct,  was 
restored  after  ten  years,  during  which  he 
had  maintained  an  irreproachable  cha- 
racter, the  application  being  supported  by 
a  memorial  signed  by  a  very  laige  number 
of  solicitors.  In  that  case  the  counsel  in 
support  of  the  motion  cited  In  re  Smithy 
before  Lord  St.  Leonards,  in  which  Mr. 
Smith's  name,  after  having  been  struck  off 
the  roll  for  some  irregularity  in  practice  as 
Master  Eztraordinaiy,  was  ordered  to  be 
restored,  but  with  a  proviso  that  he  should 
be  suspended  from  practisingfor  six  months. 
They  also  referred  to  The  King  v.  Green^ 
wood  (3),  where  an  attorney  about  two 
years  previously  had  been  struck  off  the 
roll  for  malpractice,  and  was  upon  petition 
reinstated;  the  Court  declaring  that  the 
striking  off  the  roU  was  not  to  be  under- 
stood as  a  perpetual  disability,  but  waa 
sometimes  only  meant  as  a  punishment^ 
and  might  be  considered  in  the  light  of  a 
suspension  only  if  the  Court  saw  cause. 
The  Master  of  the  Rolls  said,  *'  though  he 
was  very  properly  struck  off,  yet  consider- 
ing the  great  length  of  time  that  has 
elapsed,  and  the  great  suffering  that  he  has 
endured,  considering  the  testimonials  to 
his  character,  and  that  the  Law  Institutioii 
does  not  oppose,  he  had  determined  to 
restore  him  to  the  rolL"  He  also  cited 
In  re  Robins  (4)  and  Blx  parte  Calland 
(5)  ;  also  DugdtMs  Origines  Juridieales^ 
p.  311,  cap.  70:  "  Orders  relating  to  all  the 
Innes  of  Court  Orders  made  and  agreed 
upon  to  be  observed  and  kept  in  all  the 
four   Houses  of   Court   xzii    Junii  a.d. 

MDLYiL   3  <&  4  FL  <&  M 2.  That 

none  attorney  shall  be  admitted  into  any 
of  the  Houses.  And  that  in  all  Admissions, 
from  henceforth  this  condition  shall  be 
implyed;  that  if  he,  that  shall  be  admitted, 
practise  any  Attorney-ship^  that  then  ipso 
facto  to  be  dismissed;  and  to  have  liberty 
to  repair  to  the  Inn  of  Chanceiy  from 
whence  he  came,  or  to  any  other,  if  he 
were  of  none  before."  —  lliis  is  aU,  in 
effect,  that  Mr.  Fyke  now  asks  to  be 
allowed  to  do. 

BofdU  (with  him  Oarth),  on  behalf  of 
the  Incorporated  Law  Society,  submitted 
that  Mr.  Fyke  was  in  exactly  the  same 

(3)  1  W.  Black.  222. 

(4)  Ante,  p.  121. 

(6)  2  B.  k  Aid.  815,  n. 
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poffltion  as  he  was  when  his  application 
was  refdsed  in  1845. 

[CocKBUBN,  C.J. — ^Except  that  he  has 
nndeigone  twenty  years'  exclusion.] 

BovillttiesD.  intimated,  that  a  transcript 
of  the  ehorthand-writer^s  note,  verified  by 
affidavit,  of  Lord  Chief  Justice  Denman's 
judgment  when  the  case  was  before  the 
Court  in  1845  (which  was  rather  fuller 
than  the  report  in  1  New  Practice  Coms^ 
330)  being  before  the  Court,  the  Law 
Society  wieJied  to  leave  the  matter  entirely 
m  tlie  hands  of  the  Court. 

CocKBUBN,  C.J. — ^We  think  that  enough 
has  not  been  done  to  entitle  Mr.  Pyke  on 
the  present  occasion  to  the  order  for  his 
re-admission,  which  he  seeks  at  our  hands, 
because  he  has  not  produced  that  evidence 
which  has  been  required  on  all  other  similar 
occasions,  of  good  conduct  firom  the  time 
when  he  was  unfortunately  excluded  from 
the  legal  profession  up  to  the  present 
moment.  We  must  take  it  that  the  sen- 
tence of  the  Benchers  of  Gray's  Inn  disbar- 
ring Mr.  Fyke,  confirmed  as  it  afterwards 
was  by  the  dedsion  of  the  Judges,  was 
perfectly  right ;  and  that  the  conduct  with 
which  Mr.  Pyke  was  charged,  and  of  which 
he  was  found  guilty,  was  such  as  to  render 
him  unfit  for  the  profession  of  the  bar,  of 
which  he  was  then  a  member;  and  I  think 
there  is  nothing  which  we  should  more 
ansdously  uphold  than  that  the  same  honour 
and  the  same  integrity  which  are  essential  to 
the  character  of  a  barrister  are  also  essential 
to  the  character  and  position  of  an  attorney; 
and  therefore  I  quite  feel  that  an  individual 
who  is  imfit  to  fill  the  position  of  a  member 
of  the  bar,  from  dishonest  or  dishonourable 
conduct,  ought  certainly  not  to  be  admitted 
into  the  other  branch  of  the  profession. 
Still,  however,  I  cannot  but  feel  that,  both 
on  principle  and  precedent,  sentences  of 
exclusion,  either  firom  the  one  or  the  other 
branch  of  the  profession,  need  not,  be- 
cause, looking  at  the  terms  in  which  they 
are  pronounced,  they  are  of  a  perpetual 
character,  be  considered,  therefore,  under 
every  state  of  circumstances,  to  be  inexo- 
rably an  exclusion  for  all  time ;  and  when 
we  find  that  for  a  breach  of  professional 
conduct  a  gentleman  has  been  excluded, 
and  has  suffered  twenty  years'  exclusion, 
it  we  were  perfectly  satisfied  that  that  sen- 


tence, however  right  it  was  when  it  was 
pronounced,  had  had  the  salutary  effect  of 
awakening  him  to  a  higher  sense  of  honour 
and  of  principle,  and  that  he  could  shew 
us  that,  having  suffered  the  humiliation, 
and  all  the  serious  consequences  as  affecting 
his  interests  in  life,  which  such  a  sentence 
must  necessarily  carry  with  it,  he  had  been 
awakened  to  a  higher  sense  of  honour  and 
principle, — I  do  not  think  we  should  have 
been  inexorable  to  an  application  of  this 
kind.  I  think  we  ought  to  look  at  the  case 
as  though  Mr.  Fyke  had  never  been  on  the 
roll  of  attomies  at  all,  and  had  no  occasion 
to  come  to  this  Court  to  have  his  name 
removed  from  the  roll,  in  order  to  be  ad- 
mitted as  a  barrister.  Suppose  Mr.  Pyke 
had  been  simply  a  member  of  the  bar,  and 
was  disbarred,  and  after  the  lapse  of  twenty 
years  had  articled  himself  to  an  attorney, 
and  had  served  his  articles,  and  he  had 
proposed  himself  for  examination  and 
admission,  would  it  have  been  an  insuper- 
able bar  to  his  admisBion  as  an  attorney 
that  twenty  years  before  he  had  been  re- 
moved from  the  position  and  staivs  of  a 
member  of  the  bar?  I  think  that  would 
depend  upon  how  far  the  examiners  in  the 
first  instance,  or  the  Court  if  applied  to, 
felt  that  in  the  interval  the  conduct  of  the 
individual  had  been  so  irreproachable  as  to 
lead  to  the  conclusion  that,  notwithstanding 
the  delinquency  in  early  life,  he  might  be 
safely  intrusted  with  the  interests  of  the 
clients  who  might  commit  their  affairs  to 
him,  and  he  might  be  admitted  to  an 
honourable  profession  without  that  pro- 
fession suffering  any  degradation  by  his 
being  so  admitted.  On  applications  to 
strike  an  attorney  off  the  roll,  or  to  re- 
admit an  attorney  under  peculiar  circum- 
stances, we  ought  to  bear  in  mind  that  it  is 
not  with  regard  to  the  individual  himself, 
or  the  punishment  that  he  may  have 
deservedly  brought  on  himself,  that  the 
circumstimces  are  to  be  inquired  into ;  we 
have  a  duty  to  perform  to  the  suitors  of 
the.  Court,  and  not  only  to  the  suitors  of 
the  Court,  but  to  the  profession  of  thd"  law, 
by  taking  care  that  those  permitted  to  prao- 
tise  in  it  are  persons  on  whose  integrity 
and  honour  reliance  can  be  placed.  Never- 
theless, I  do  not  think  that  rule  should  be 
so  inexorable  as  that  after  a  man  has  under- 
gone a  long  period  of  exduaion  and  punish- 
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ment  and  saffBiing  that  that  carries  with 
it,  if  we  are  satisfied  that  his  oonduet  has 
been  such  in  the  mean  time  as  to  insure 
confidence  in  his  character,  we  might  not 
either  admit  him  in  the  first  instance 
or  re-admit  him.  I  think,  therefore,  if 
Mr.  Fyke  can  satisfy  us,  whatever  the 
business  has  been  he  has  been  carrying  on 
— ^I  understand  it  to  have  been  that  of  a 
law  agent,  either  assisting  his  father  or  as 
principal — that  his  conduct  and  character 
have  been  unimpeached,  and  are  unim- 
peachable, bj  evidence  of  trustworthy  per- 
sons, especially  members  of  the  profession, 
we  should  be  disposed  to  listen  to  this 
application ;  but  as  it  stands  now,  we  have 
simply  the  fact  that  Mr.  Fyke  was  disbarred 
as  being  unworthy  to  remain  a  member  of 
the  profession,  and  so  long  as  that  stands, 
without  anything  more  to  satisfy  us  that 
Mr.  Fyke  is  a  person  that  ought  to  be 
admitted  to  the  roll  of  attomies,  we  cannot 
give  efiect  to  the  application  that  has  been 
brought  before  us,  certainly  with  great 
abiHty,  and  with  the  greatest  propriety,  by 
Mr.  Stammers.  The  application  may  be 
renewed  if  Mr.  Fyke  can  furnish  us  with 
such  evidence  as  I  have  referred  to;  but 
the  want  of  it  is  a  difficulty,  and  until  that 
difficulty  is  removed  we  cannot  accede  to 
the  application. 

Blackburn,  J. — I  am  of  the  same  opin- 
ion. On  the  fsuit  of  a  gentleman  being 
disbarred,  two  things  are  to  be  considered 
on  his  application  to  be  admitted  to  prac- 
tice as  an  attorney :  one  is,  whether  he  has 
suffered  sufficient  punishment,  —  twenty 
years'  exclusion  may  be  sufficient  punish- 
ment; but  the  other  is  his  fitness  to  be 
trusted  with  the  office  :  and  the  fact  of  his 
being  disbarred  raises  a  presumption  against 
his  fitness ;  and  until  he  shews,  not  that 
no  charge  has  been  made  against  him,  but, 
affirmatively,  that  during  the  interval  his 
conduct  has  been  such  as  to  rebut  the  pre- 
sumption against  him,  we  cannot  achnit 
him. 

MsLLOft,  J. — I  quite  agree  with  the 
observations  of  the  Lord  CSiief  Justice,  and 
concur  in  all  his  reasons. 

ApplieaHan  refused  (6). 


[IK  THE  BXOHBQUBR  CHAMBKR.] 

(Error  from  the  Court  of  Queen^e  Bench.  J 

1865.      ) 
Feb.  3.     / 


OUMM  V.  TYBEB.* 


(6)  8m  lh«  preoediDg  osi«. 


Error  —  Interpleader — 8hip^  Mortgage 
of— Freight. 

S.  and  Fy  owners  of  a  shtp^  mortgaged 
her  to  the  plaintiffs  and  alio  assigned  to  hsm 
all  the  freight  to  he  earned  by  the  ship, 
8.  and  F.  retained  possession  of  the  ^^^ 
and  sent  her  to  Ok^o,  expecting  to  find 
there  a  return  cargo;  but  none  was  ready. 
The  captain  of  the  vessel^  therefore,  dd/er- 
mined  to  buy  for  his  owners  a  rtttwm  cargo 
for  an  English  port^  and  he  obtained /s 
cargo  of  wood  from  T.  d:  Co.^  who  supplied 
it  to  Atm,  and  took  a  bill  of  lading  for  the 
wood  from  the  captain^  who,  by  tike  bill  of 
lading^  bound  himself  *^to  deliver  ii  in 
the  like  good  order  in  the  said  port,  or 
in  such  other  my  manifest  may  appoint, 

to  order  ,   who,  on  faithful  delivery 

being  shewn,  shall  pay  me for/rei^ 

and  conveyance."  A  black  line  was  drawn 
through  the  space  in  the  bill  of  lading 
usually  filled  up  with  the  amount  of  the 
freight.  T.  d:  Co.  sent  to  M.  d:  Co., 
of  Havannah,  the  bill  of  lading,  and  the 
invoice  of  the  goods,  stating  them  to  be 
^* shipped  by  order  of  M.  ds  C,  ofHavanncdi, 
and  for  account  of  risk  of  whom,  it  may  cos^ 
cerm"  M.  h  Co.  paid  T.  d:  Co.  fin'  the 
goods,  and  drew  bills  for  the  price  on  ,an 
English  merchant,  who  refused  to  accept 
than.  The  defendant  thereupon  accepted 
the  bills  for  the  honour  of  the  drawer,  and 
paid  them  when  due.  He  also  received-  the 
bills  of  lading  indorsed  in  blank  by  T.  ds  Co. 
8.  ds  F.  beaxme  bankrupt.  The  plaintiff 
took  possession  of  the  ship  on  its  arrival 
in  England  and  claimed  freight  for  the 
cargo.  The  defendant  sold  the  cargo^ 
and  paid  the  freight,  under  protest,  to 
the  dock  company,  with  whom  the  cargo 
had  been  deposited.  On  an  interpleader 
issue  whether  the  plaintiff  was  entitled 
to  claim  freight,  —  Held,  that  he  was 
so  entitled,  as  the  goods  nemained  the 
property  of  T.  ds  Co.  under  the  bill  of 
lading. 


*  Coram  Erie,  C.  J.,  Pollock,  C.B.,  Wlllefl,  J., 
ChauMll,  B.  and  PSgolt,  B. 
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Erwr  will  lie  on  a  tpeeial  ease  ttated 
in  proceedings  on  an  inUrpleader  issue. 


Error  vm  brought  by  the  defendant,  on 
the  judgment  of  the  Conrt  of  Queen's  Bench 
in  &voar  of  the  plaintiff  on  a  spbcial 

CAS& 

The  case  ia  set  out  at  great  length  in  the 
report  bdow(l);  but  the  following  sum- 
maiy  will  suffice  to  explain  the  arguments 
and  judgment 

Messrs.  Skeene  h  Freeman,  the  owners 
of  a  vessel  called  the  Shakespeare^  had  mort- 
gaged her  to  the  plaintiff,  and  had  assigned 
to  him  all  the  freight  to  be  earned  by  the 
flhipi  Messrs.  Skeene  dc  Freeman,  retaining 
poasettion  of  the  ship,  sent  her  afterwards 
to  Manwmilla,  in  Cuba,  having  previously 
amnged  withsome  merdhants  there  tosupply 
a  retom  cargo  of  wood  for  the  vessel  The 
ship  was  greatly  delayed  getting  to  Cuba, 
and  when  she  arrived  the  captain  found 
that  there  was  no  return  cargo  ready  for 
him,  that  which  had  been  prepared  for  him 
having,  in  consequence  of  the  delay,  been 
otherwise  disposed  a£  He  then  tried  to 
charter  the  ship,  but  £uled.  The  captain 
thereupon  determined  to  purchase  a  cargo 
of  wood,  and  applied  to  Messra  Torres  &Ca, 
at  Mansmilla,  for  the  purpose. 

On  the  9th  erf  June  1858  Messrs.  Torres 
k  Co.,  writing  to  Messrs.  Morrison  k  Co.,  of 
Havannah,  stated  that  they  had  agreed  to 
give  the  captain  a  large  quantity  of  maho* 
gsny,  cedar  and  lancewood  spars,  which  vfas 
specified  that  they  might  serve  him  as  bal- 
last to  proceed  to  England.  They  added,  "  If 
this  baigain  be  ratified  we  believe  that 
the  owners  may  be  content"  "  Y^hen  we 
despatch  the  Shakespeare  we  shall  send  your 
invoice  and  bill  of  lading  of  our  shipment 
and  disbursement)  drawing  on  you  for  the 
amoimt.'' 

On  the  13th  of  June  Messrs.  Torres  dc  Co. 
viote  again  to  Messrs.  Morrison  k  Co.  that 
the  captain  had  succeeded  "in  contracting 
vith  Messrs  Ramirez  k  Co.  for  one  part  of 
inahogany  and  three  parts  of  cedar,  in  sudi 
manner  that  with  this  wood  and  that  which 
we  have  sold  him  he  will  have  almost  a 
ttmiplete  cargo  for  account  of  the  vessel,  if 
not  conformably  vrith  the  desires  of  the 
owners,  at  least  vrith  the  greatest  advantages 

(1)  88  Law  J.  Bep.  (h.s.)  Q.B.  &7. 


vridch  could  be  hoped  for  in  the  present 
circumstances.  We  have  agreed  to  pay 
Messrs.  Bamirez  k  Co.  the  amount  of  the 
wood  which  the  captain  has  bought  of  them, 
and  for  its  account,  as  vrall  as  ours,  and  our 
disbursements,  we  shall  draw  upon  yon 
when  we  send  you  the  bills  of  lading  and 
invoice," 

Messrs.  Morrison  k  Co.  promised  to 
honour  the  drafts.  The  cargo  mentioned 
was  shipped  on  board  the  Shakespeare. 

A  bill  of  lading,  dated  the  17th  of  June 
1858,  was  given  by  the  captain,  stating  that 
he  had  received  on  board  the  vessel  then 
ready  to  sail  for  Falmouth  from  Messrs. 
Torres  k  Co.  certain  mahogany  and  cedar; 
and  it  proceeded,  ''which  1  acknowledge  to 
have  been  delivered  to  me  to  my  entire 
satisfaction,  and  bind  myself  on  my  arrival 
in  safety  vrith  my  said  vessel  to  deliver  in 
the  like  good  order  in  the  said  port,  or  in 
such  other  my  manifest  may  appoint,  to 
order ,  who,  on  faithful  delivery  there- 
of being  shevm,  shall  pay  me for  freight 

and  conveyance." 

The  bkmk  space  in  the  bill  of  lading,  in 
which  usuaUy  would  be  stated  the  amount 
of  the  freight,  was  filled  up  by  a  black  line 
being  dravm  along  it  Messrs.  Torres  k  Co. 
sent  to  Messrs.  Morrison  the  bill  of  lading, 
with  an  invoice  which  stated  that  they  had 
shipped  the  effects  on  board  the  Shakespeare 
*'  by  order  of  Messrs.  Morrison  k  Co., 
and  for  account  of  risk  of  whom  it  may 
concern." 

Messrs.  Morrison  k  Ca  paid  Messrs. 
Torres  k  Ca  the  amount  of  the  invoice 
price.  Messrs.  Morrison  k  Co.  drew  for 
the  price  on  some  £nglish  merchants,  who 
refused  to  accept  the  bills.  The  bills,  how- 
ever, were  accepted  by  the  defendant  for 
the  honour  of  the  drawers,  and  ultimately 
paid  by  hiuL 

The  bill  of  lading  was  accordingly  handed 
to  the  defendant  indorsed  by  Messrs.  Torres 
^  Co.  in  blank. 

Messrs.  Skeene  k  Freeman  stopped  pay- 
ment on  the  28th  of  June  1858. 

In  September  1858,  when  the  Shakespeare 
reached  Gravesend,  the  plaintiff  took  pos- 
session of  the  vessel  and  cargo  under  his 
mortgage.  The  defendant  when  the  vessel 
arrived  in  dock  claimed  the  cargo  under  the 
bill  of  lading.  The  plaintiff  refused  to  allow 
the  defendant  to  have  the  cargo,  except  on 
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payment  of  freight  The  defendant  pio- 
tested  against  his  liability  to  freight^  but 
ultimately  paid  it  nnder  protest  to  ike  dock 
company,  with  whom  the  cargo  had  been 
deposited.  The  cargo  was  never  offered  to 
the  assignees  of  Messrs.  Skeene  &  Freeman. 
The  defendant  afterwards  sued  the  dock 
company  to  recover  back  the  amount  so 
paid  for  freight^  and  the  dock  company 
having  interpleaded,  it  was  by  an  inter- 
pleader order  directed  that  tiiie  plaintiff 
should  be  the  plaintiff  and  the  ddendant 
the  defendant,  in  an  issue  to  try  whether 
any  and  what  freight  was  payable  for  the 
goods;  whether  the  plaintiff  was  entitled  to 
any  freight  legally  and  equitably  as  against 
the  defendant,  and  whether  the  captain 
was  entitled  to  any  fr^ht  as  against  the 
defendant 

The  Court  below  having  given  judgment 
for  the  plaintiff,  error  was  brought  On 
the  case  coming  on  for  argument 

MorUagu  Smith  {Matthew  with  him),  for 
the  plaintiff  below,  the  defendant  in  error, 
tooka  preliminary  objection,  that  error  could 
not  be  brought  on  a  special  case,  stated 
on  an  interpleader  issue;  that  the  Inter- 
pleader Act»  \  &2  WilL  4.  c.  58,  intended 
that  the  judgment  of  the  Court  in  which  the 
issue  was  tned  should  be  final  He  relied 
on  the  cases  of  King  v.  Simmonde  (2), 
Snook  V.  MaUock  (3)  and  Thorpe  v.  Plauh 
den  (4)  to  shew  that  error  did  not  lie  on  a 
judgment  on  a  feigned  issue,  under  the 
Interpleader  Act,  nor  except  where  there 
was  an  action;  and  he  contended  that 
section  32.  of  the  Common  Law  Procedure 
Act,  1854,  which  permits  of  error  being 
brought  on  a  speciid  case,  applied  only  to 
special  cases  where  there  was  an  action ; 
and  he  further  urged  that  the  case  of 
Wiihera  v.  Parker  (5),  in  which  the  Court 
decided  that  an  appeal  might  be  brought  in 
an  interpleader  case,  was  distinguit^ble, 
on  the  ground  that  the  right  of  appeal  was 
a  new  right  given  by  the  statute,,  while 
proceedings  in  error  were  governed  by 
long-established  rules  and  practice. 

(2)  7  Q.B.  Rep.  289;  b.  c.  14  Law  J.  Hep.  (n.8.) 
Q.B.  248:  affirmed  1  H.L.  Gas  757,  767. 

(3)  5  Ad.  &  S.  239;  8.o.  6  Law  J.  Bep.  (n.b.) 
K.B.  206. 

(4)  2  Exch.  Bep.  887;  a.o.  11  Law  J.  Bep.  (n.s.) 
Exch.  235. 

<5)  4  Hotl.  k  N.  810;  s.c.  28  Law  J.  Bep.  (n.b.) 
Bxoh.388. 


Honyman  (Ltuh  with  him)  was  not 
heard  on  this  objection. 

[Eblb,  C.J. — ^We  think  that  error  will 
lie  on  a  special  case  stated  on  interpleader 
proceedings.] 

Honyman  (Luuih  with  him),  for  the  plain- 
tiff  in  error,  the  defendant  below,  argued 
that  the  plaintiff  was  not  entitled  to  freight, 
on  the  groimd  that  the  cargo  was  the  {hx>- 
perty  of  Messrs.  Skeene  k  Freeman,  the 
shipowners,  and  that,  consequently,  no 
freight  could  have  been  payable  to  them  in 
respect  of  a  cargo  which  was  their  own  pro- 
perty; that  the  plainti£E^  as  mortgagee, 
could  not  stand  in  a  better  position  tiban 
the  mortgagors,  as  he  had  not  taken  pos- 
session of  the  ship  till  the  end  of  the 
voyage — Alexander  v.  Simms  (6) ;  and  in 
order  to  support  the  contention  that  the 
cargo  was  the  property  of  the  mOTtgagors, 
he  reUed  on  the  expressed  intention  of  the 
captain  to  buy  a  cargo  for  them,  and  of 
Messrs.  Torres  &  Co.  to  sell  the  wood  to  the 
captain,  and  on  the  blank  in  the  bill  of 
lading,  where  the  amount  of  the  freight  is 
usually  inserted,  being  filled  up  with  a  line, 
denoting,  as  he  contended,  an  agreement 
that  no  freight  at  all  was  to  be  payable. 
He  cited  Sanders  v.  Vanzeller  (7). 

Montagu  Smithy  for  the  defendant  in 
error,  was  not  called  upon  to  argue. 

Erle,  C.J. — We  are  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be 
affirmed.  The  ship  belonged  to  Messrs. 
Skeene  &  Freeman,  and  while  it  was  earning 
freight,  the  plaintiff  took  possession  of  her 
as  mortgagee.  It  appears  that  the  ship  at 
that  time  was  carrying  a  cargo,  which,  it 
was  contended,  was  Uie  propeorty  of  the 
shipowners,  Messrs.  Skeene  &  Freeman,  and 
that  therefore  no  freight  would  be  due.  But 
the  whole  fallacy  of  the  argument  lies  in 
the  assertion  that  the  cargo  had  become  the 
property  of  Messrs.  Skeene  &  Freeman. 
Messrs.  Torres  <b  Co.  had  caused  certain 
goods  to  be  put  on  board  the  vessel,  which, 
on  certain  contingencies,  would  have 
become  the  property  of  Messrs.  Skeene  & 
Freeman.  But  those  contingencies  never 
were  realized.     Messrs.  Torres  &  Co.  kept 

.  (6)  5  De  Oez,  M.  k  O.  57;  b.o.  28  Law  J. 
Bep.  (N.8.)  Chanc.  721. 

<7)  4  Q.B.  Bep.  260;  i.  o.  12  Law  J.  Bep.  (H.8.N 
Bxoh.  497. 


Vol  34.] 


HILABY  TERM,  1866. 


127 


ike  control  over  the  property,  and  did  not 
intend  to  part  with  it  until  the  price  was 
paid ;  for  the  bill  of  lading  was  to  the  order 
of  the  loaders  of  the  goods.      The  goods 
were  never  offered  to  Messrs.  Skeene  & 
Freeman.  The  defendant  took  up  the  bills 
drawn  by    Messrs.  Torres  <k  Co.  for  the 
honour  of  the  drawer,  and  took  to  the  bill 
of  lading,  and  demanded  the  cargo.    We 
think  that  it  was  his  dnty  to  pay  the 
freigfai    The  reasons  assigned  in  the  judg- 
ment of  the  Court  below  seem  to  us  to 
he  perfectly  sound. 
'Hie  other  Judges  concurred. 

Judgment  affirriMd, 


[IN  THE  EXCHEQUEB  CHAMBER.] 
(Error  and  Appeal  from   the   Court  of 
Queen^e  Bench,) 

1865.      ) 
Feb.  4.    / 


PTJST  V.  DOWIB.* 


Charter-party — Freight  payable  on  Con- 
dition of  ^ip  taking  a  Cargo  1,000  tons 
of  Weight  and  Measurement — Condition 
Precedent — Fart -Performance  of  Con- 
tract. 

By  a  charter-party,  made  at  Liverpool 
(y  ^  plaintiff,  chartering  hie  ship  to  the 
defendant  for  a  voyage  from  Liverpool  to 
Sydney,  the  defendant  was  to  pay  for  the 
UK  of  the  vessel  in  respect  of  the  voyage  a 
lump  sum  in  full,*' on  condition  of  her  taking 
a  cargo  of  not  less  than  1,000  tons  of  weight 
and  measurement"  T%e  plaintiff  placed  the 
vessel  at  the  disposal  of  the  defendant,  who 
loaded  her  teith  625  tons  weight  goods  and 
330  tons  measurement  goods.  The  ship 
could  not  safely  carry  any  mare.  There 
^sere  left  150  Urns  vacant  space.  The 
thip  sailed  with  this  cargo.  A  cargo  of 
1,000  tons  of  weight  and  measurement  is 
usually,  and  at  Liverpool,  loaded  Ofie-third 
veight  goods  and  two-thirds  measurement 
goods;  but  the  ordinary  cargo  for  the 
Sydney  market  reverses  ^hese  proportions, 
heing  two-thirds  weight  and  one4hird  mear 
^yrement  The  vessel  toas  capable  of  carry- 
i^  1,000  tons  of  weight  and  measuremcfit 
w  the  ordinary  proportions  of  one-third 

*  Gonun  Erie,  C.  J.,  Pollock,  C.B.,  Martin,  B., 
Chunell,  B.,  Kentiiig,  J.  and  PigoU,  B. 


toeight  and  ttso4hirds  measurement.  In  an 
action  by  the  plaintiff  for  the  freight,  it  was 
held  that  the  defendant  was  liable;  that  the 
condition  vms  not  broken,  since  the  charter-^ 
party  meant  that  the  ship  was  to  be  capable 
of  taking  an  ordinary  cargo  o/ 1,000  tons 
weight  and  measurement  at  the  port  of  load- 
ing, and  not  a  Sydney  cargo;  and  further, 
that  even  if  the  condition  had  meant  a 
Sydney  cargo,  and  had  not  been  complied 
vnth,  and  was  in  terms  a  condition  precedent 
to  the  right  to  the  freight,  still,  as  the  defen- 
dant had  received  part  of  the  consideration 
for  the  contract  in  having  the  ship  placed  ai 
his  disposal,  and  in  having  loaded  her  with 
his  goods,  with  which  she  had  sailed,  he 
could  no  longer  treat  it  as  condition  pre- 
cedent to  drfeat  the  claim  to  the  freight 
wholly,  but  must  avail  himself  of  the  breach 
of  the  condition  in  reduction  of  the  amount 
claimed. 

Appeal  by  the  defendant  against  the 
judgment  of  the  Court  of  Queen's  Bench. 

In  this  case  the  declaration  was  framed 
on  a  charter-party  made  at  liverpool  by 
the  plaintiff  as  captain  of  the  yeasel  and 
the  defendant  as  charterer,  that  the  vessel 
should  receive  and  take  on  board  from 
the  charterer  a  full  and  complete  cargo  of 
lawfrd  merchandise  and  proceed  to  Sydney, 
New  South  Wales,  and  there  deHver  her 
cargo;  in  consideration  whereof  the  defen- 
dant was  to  deliver  the  cai^o  alongside  to 
be  loaded  on  board,  and  was  to  pay  ''  for 
the  use  and  hire  of  the  vessel,  in  respect 
of  the  voyage,  the  sum  of  1,5502.  in  frdl, 
on  condition  of  her  taking  a  cai^  of  not 
less  than  1,000  tons  of  weight  and  mea- 
surement, payment  to  be  made;  the  captain 
to  receive  the  freight  payable  abroad  as 
per  bUls  of  lading,  or  an  order  handed 
over  to  him  by  the  charterer  at  the  current 
rate  of  exchange  and  the  balance  to  be 
paid  in  cash  on  sailing,  less  three  months' 
interest.''  It  went  on  to  state  <<that  such 
goods  only  as  the  charterer  may  direct 
eOiall  be  received  on  board,"  and  provided 
that  the  master  was,  at  the  duurterer's 
request^  to  sign  bills  of  lading  for  any 
rate  of  freight  that  might  be  filled  in,  and 
payable  in  any  manner  that  the  charterer 
might  choose.  The  captain  to  have  an 
absolute  lien  for  freight  on  the  cargo,  and 
to  have  no  recourse  on  the  charterer  for 
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any  freight  due  abroad  for  bUk  of  lading 
if  not  paid. 

.The  breaches  allied  were,  that  the 
charterer  made  default  in  loading  the  ship 
with  the  cargo  as  agreed,  and  did  not  pay 
the  1,550^.  oyer  and  above  the  freiglU 
payable  abroad  as  per  bills  of  lading,  and 
which  on  the  whole  amounted  to  a  sum 
less  than  the  ^om  of  1,550^ 

Plea,  first,  as  to  the  alleged  default  in 
loadiag,  that  the  defendant  did  not  make 
de&ult  in  loading  the  ship;  secondly,  as 
to  the  same,  that  the  plaintifT  was  not 
ready  and  willing  to  take  the  cargo,  nor 
was  the  ship  ready  or  able  to  receive  it; 
thirdly,  as  to  the  non-payment  of  the 
balance  of  the  said  snm  of  1,550^.,  that 
the  vessel  did  not  and  could  not  take  a 
cargo  of  not  less  than  1,000  tcms  of  weight 
and  measurement  pursuant  to  the  said  con> 
ditions ;  but,  on  the  contrary,  could  and  did 
take  only  a  cargo  of  very  much  less  than 
1,000  tons  wdght  and  measurement; 
fourthly,  payment. 

1^- Issue  was  joined  on  these  pleas.   There 
was  also  a  demurrer  to  the  third  plea. 

On  the  trial,  before  Blackburn,  J.,  it 
appeared  that  the  action  was  brou^t  to 
recover  2ldL  12«.,  the  difference  between 
the  sum  of  1,650/.  stated  in  the  charter* 
party  and  1,330Z.  8«.,  for  which  bills  of 
lading  had  been  given  for  fiei^t  payable 
at  Sydney. 

The  charter-party  was  entered  into  at 
Liverpool,  and  in  pursuance  of  it  the 
defendant  proceeded  to  load  the  vessel, 
and  when  he  had  loaded  525  tons  weight 
goods  and  330  tons  measurement  goods, 
making  together  855  tons,  the  ship  was 
deep  enoi:^  for  her  intended  voyagCb 
There  were  th^i  150  to'ns  of  vacant  space. 
The  ship  sailed  with  this  cargo  on  board 
her.  A  ton  measurement  is  equal  to  40 
cubic  feet,  and  the  vessel's  cubic  contents 
were  800  tons.  In  ordinary  cases  one-third 
of  the  cargo  is  weighty  and  two-thirds  mea- 
surement goods;  but  a  Sydney  cargo  is 
ordinarily  two-thirds  weight  and  one-third 
measurement 

The  learned  Judge  directed  the  jury, 
that  the  meaning  of  the  charter-parly  was 
that  the  ship  would  hold  1,000  tons  if 
loaded  with  a  full  cargo  in  the  ordinary 
proportions  of  weight  and  meas9rement 
goods.   The  jury  found  that  the  vessel  was 


exactly  of  1 ,  000  tona  capacity  aDcording  to 
the  ordinary  loading.  They  idso  found  that 
the  cargo  put  on  board  was  the  ordinary 
Sydney  cargo. 

On  this  finding  a  verdict  was  entered 
for  the  plauiti£^  with  leave  to  the  defen- 
dant to  move  to  enter  a  verdict.  Pursuant 
to  this  leave  a  rule  was  obtained  by  the 
defendant,  whidi  was  ultimately  dischaived 

(1). 

On  the  demurrer  also  judgment  was 
given  for  the  plaintiff  (2). 

BayUsj  for  the  appellant,  the  defendant 
below  (E,  JamsB  with  him). — ^Thedefendant, 
the  charterer,  was  entitled  to  put  on  board 
any  cargo  of  lawM  merchandise,  the  char- 
t6^party  not  limiting  the  cargo  to  any 
special  kinds,  and  to  load  what  amount  of 
weight  goods  and  what  amount  of  measure- 
ment goods  he  pleased,  as  the  diarter- 
party  does  not  specify  what  quantity  of 
weight  goods  and  what  quantity  of  mea- 
surement goods  are  to  be  loaded — Moonom 
V.  Page  (3^  Cocklmm  v.  Alexander  (4)  and 
M^Laehlan  <m  MerehafU  Shippinffy  378. 
Even  if  the  defendant  has  not  an  unlimited 
option  of  selecting  the  cargo,  it  is  reason- 
able to  suppose  that  the  1,000  tons  cargo 
intended  by  the  charter-party,  has  reference 
to  the  or^tinary  and  usual  cargo  suitable 
for  the  place  mentioned  in  the  charter- 
party  as  the  place  to  which  the  ship  is  to 
proceed,  and  not  to  the  general  capacity  of 
the  ship.  Now,  the  jury  have  found  that 
the  Sydney  cargo  is  usually  two-thirds 
weight  and  one-third  measurement,  and 
that  this  ship  will  not  carry  a  cargo  of 
more  than  855  tons  on  those  proportions — 
CiUhbert  v.  Cumming  (5).  If  it  be  said 
that  the  cargo  ought  to  be  a  reasonable 
proportion  of  measurement  and  weight 
goods,  then  it  must  be  taken  that  525  tons 
weight  and  330  tons  measurement  goods 
is  a  reasonable  proportiorL  The  proportion 
cannot  be  limited  to  exactly  half  and  hal£ 

a)  See  tibe  report,  88  Law  J.  Bep.  (xr.s.)  Q.B. 
172. 

(2)  See  the  report,  82  Law  J.  Bep.  (h.s.)  Q.B. 
179. 

(8)  4  Gunpb.  108. 

(4)  6  Com.  B.  Bep.  791;  ■.«.  18  Law  J.  Bep. 
(H.s.)  C.P.  74. 

(6)  11  Bzoh.  Bep.  405;  b.  o,  24  Law  J.  Bep. 
(N.B.)  Exoh.  810. 
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Secondly,  as  to  the demnner.  Bythetenns 
of  the  charter-party,  no  part  of  the  baknce 
of  the  freight  was  payable,  unless  the 
Tes8^  could  take  1,000  tons.  The  worda 
''  on  condition"  in  the  charter-party,  import 
a  condition  precedent  on  their  fair  mean- 
ing. The  Court  will  give  effect  to  the 
plain  words  of  any  contract  importing  a 
condition  precedent — Stadhard  y.  Lee  (6), 
Tidey  ▼.  MoUeU  (7),  Bekn  v.  BumeM  (8) 
and  Gfraves  v.  Le^g  (9).  The  plaintifiT 
therefore  cannot  lecover  on  the  charter- 
par^  at  alL  He  may  sue  indeed  on  a 
quaiUuni  meruit^  for  freight,  haying  car- 
ried the  goods;  but  in  that  action  he  would 
be  met  by  the  fact  that  the  amount  that  the 
defendant  would  have  to  pay  for  freight, 
aeoording  to  the  rate  per  ton  in  the  charter- 
party,  is  leas  than  the  sum  actually  paid  by 
the  defendant  The  Court  below,  in  their 
decision  on  the  demurrer,  rely  on  Uie  ruling 
in  Behn  v.  Bvmes$  (8),  that  when  a  party 
leeeiTes  a  partial  benefit,  a  condition  pre- 
cedent loses  that  character  and  becomes 
a  warranty.  That  principle  does  not  apply 
to  this  case,  for  no  part  of  the  benefit 
had  been  derived  by^e  defendant  when 
the  goods    had  been  put  on  board  the 


MeUith  (Kemplay  with  him),  for  the 
plaintiff,  was  not  called  upon. 

Skle,  C.J. — ^We  are  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be 
affirmed.  The  argument  has  turned  upon 
the  portion  of  the  charter-party  in  which  a 
pre-payment  was  stipulated  to  be  due  from 
the  defendant  on  condition  of  the  ship 
taking  a  cargo  of  not  less  than  1,000  tons 
of  weight  and  measurement.  The  action  is 
brought  for  balance  of  freight  due.  The 
defence  was  that  the  above-mentioned  con- 
dition had  not  been  performed.  It  was 
argued,  for  the  defenduit,  that  the  meaning 
of  that  condition  was,  that  as  the  ship  was 
chartered  from  Liverpool  to  Sydney,  the 

(6)  8  B.  &  8.  871 ;  8.  c.  82  Law  J.  Bop.  (v.s.) 
Q-K  76- 

(7)  88  Law  J.  fiep.  (v.8.)  O.P.  285 ;  t.  c.  16 
Com.  B.  Bep.  N.S.  898. 

(8)  8  B.  ft  8.  761;  lo.  82  Law  J.  Bep.  (v.s.) 
Q.B.204. 

(9)  0  Exch.  Bap.  709;  •.  o.  28  Law  J.  Bep. 
(v.s.)  Ezoli.  228. 

Nsw  SaaiB^  84.— Q.B. 


stipulation  in  the  charter-party  was  for  the 
taking  a  Sydney  cargo.  Now  a  Sydney 
cargo  is  an  unusual  cargo  in  this  respect, 
that  it  consists  of  two-thirds  weight  and 
one-third  measurement.  In  ordinary  cases, 
and  at  the  port  of  loading,  the  proportion 
of  loading  by  weight  and  measurement 
would  be  reversed.  The  question  upon 
•which  the  right  to  the  balance  of  freight 
depends  is,  whether  the  defendant  can 
maintain  that  that  stipulation  was  for  a 
Sydney  cargo  of  1,000  tons.  We  think 
that  it  was  not,  but  that  the  stipulation 
relates  to  what  the  vessel  was  capable  of 
taking.  The  jury  have  found  that  tike  vessel 
was  capable  of  taking  an  ordinary  cargo 
of  1,000  tons  of  weight  and  measurement, 
that  is,  such  a  cargo  as  is  an  ordinary  cargo 
at  the  port  of  loading.  That  being  so,  we 
think  that  there  was  no  breach  of  the 
condition,  and  that  there  is  no  defence 
upon  the  facts. 

Then,  with  respect  to  the  demurrer.  The 
third  plea  states  that  the  vessel  did  not, 
nor  could,  take  a  cargo  of  not  less  than 
1,000  tons  of  weight  and  measurement 
Even  if  we  were  to  construe  the  words 
as  a  condition  precedent,  the  case  &lls 
within  the  principle  laid  down  in  Behn  v. 
Bumese  (8),  that  where  a  part  of  the  benefit 
of  the  contract  has  been  received  by  the 
party,  he  cannot  reject  it  tn  toto.  Here 
the  ship  has  been  placed  by  the  shipowner 
at  the  disposal  of  tihie  defendant,  and  loaded 
by  the  latter.  Though  the  breach  of  a 
condition  precedent  might  have  given  the 
defendant  a  right  originally  to  repudiate 
the  contract,  it  cannot  now  justify  him  in 
wholly  refusing  to  pay  any  part  of  the 
freight  But  he  may  have  the  benefit  of 
the  breach  of  contract,  if  any,  in  reduction 
of  the  amount  claimed. 

For  these  reasons,  and  also  on  the  grounds 
stated  by  the  Court  below,  in  which  we 
fiilly  concur,  we  are  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be 
afiirmed. 

The  other  Judges  concurred. 

Judfftnent  affinBMcL 
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%XnmWM    AHD    0TBBB8    ¥, 
BBOlOLOir  AlfD  AKOraVBt 


Landlord  and  Tenant — Pixtures — Right 
to  remove — When  to  remove. 

By  a  UoH  of  land  intended  to  be  med 
for  iaU^works,  the  U$9eei  eoverumted  thiU 
they  would  erect  certain  huildinffs  and  toorh^ 
and  ihajt  they  vtatdd  ai  the  determinatMn  of 
the  term  '<  leave  at  the  diepomd  of  the  lesiot^ 
all  the  fixed  materials  of  what  ncOure  or 
kind  soever  that  should  be  in  or  about  the 
said  intended  wyehhotues  or  saU-worhs^  of 
any  ways  relating  thereto,  save  and  weept 
all  the  saU^pans  and  other  mavahle  artidet 
made  use  of  at  eUl  or  at  any  of  the  sadd 
wyehhouses  or  saU^works"  which  they  the 
lessees  tsere  to  take  away  for  their  own  usi 
and  beMjfit  The  interest  of  the  lessees  became 
afterwards  vested  in  the  defendants,  «oAd 
took  upon  themselves  the  performance  of  ths 
above  covenant,  and  also  covenanted  that 
they  would  yield  up  possession  of  the  pre- 
mdsesj  with  all  erections,  buildings  and  im- 
provements, together  with  the  cisterns^  dcors^ 
dhc,  and  "  also  all  other  ftsttulres  and  apput- 
tenances  of  what  kind  or  nature  whatsoever 
which  should  be  used  in  Or  about  the  build-^ 
ings,"  **  but  as  to  the  salt-pans  and  other  arti' 
dies  made  use  of  at  allot  any  of  the  said 
wyehhouses,  dsc,  and  belonging  to  ike  defen^ 
dants  and  their  assigns,  they  should  be  at 
liberty  to  take  and  carry  away  from  off  thi 
iaid  premises,  upon  making  good  all  «ucA 
injury  ot  damage  a*  the  said  wyehhouses^ 
dsc.  might  sustain  in  consequence  of  such 
removal,"  with  an  option  to  the  lessors  of 
purchasing  any  part  of  the  salt-pans  or  othef 
movable  articles.  The  defendants  sunk  a 
brine-shaft  and  erected  an  apparatus  fot 
working  it.  They  underlet  the  premises  on 
the  IZth  of  December  186L  The  pUUntiffis^ 
on  the  23fxlcfJune  1862,  wroU  a  letter 
dentanding  possession,  as  the  underletting 
gave  them  a  right  of  re-entry  on  the  land; 
and  an  action  of  ^'eetment  was  brought  on 
the  7th  of  July  1862.  Bettoeen  the  ISthof 
January  and  the  I7ih  of  March  1863,  the 
defendants  iobd  and  removed  a  number  of 
fixtures,  d;c,,  and  on  the  last^mentioned  day 
they  confessed  Judgment  in  the  action  of 
efectment: — Held,  that  under  the  above 
covenants,  the  defendants  had  a  right  to  take 
away  such  fixtures  as  could  properly  be  called 
tenants  fixtures;  and  that  they  were  enti- 


tled to  a  reasonable  time  aflef  the  ficeipt  of 
the  letter  of  the  2Zrd  of  June  1868,  uMin 
which  they  might  femovi  them. 

The  first  count  of  the  decburMidn  oon- 
tained  three  breaoheB  of  covenants  in  h 
leaee  from  the  plaintiffs  to  tine  defen- 
dants. The  first  breach  was  for  not  during 
the  term  and  before  the  determination 
thereof,  repairing  the  wyehhouses,  pan- 
houses,  salt-works,  storehouses,  reservoirs, 
counting-house,  cottages,  and  other  build^ 
ings  which  were  at  and  alter  the  making 
of  the  lease  erected  upon  the  demised 
premises,  and  a  certain  pit  and  shaft 
sunk  by  the  defendants  on  the  hwedita* 
ments  and  premises  thereby  demised,  and 
for  not  at  tiie  determination  of  the  term 
ddiyering  up  quiet  and  pesceable  p<»8ses^ 
sion  of  aU  and  singular  the  hereditaments 
and  premises,  with  all  erections^  building^ 
and  improvements  made  thereon,  together 
with  the  brine  cisterns  and  othtr  things 
therein  motioned,  being  other  than  the  salt^ 
pans  and  other  articles,  detached  chimney, 
pan*h6use,  smithy  and  carpenter's  workshop^ 
which  the  defendants  were  entitled  to  re^ 
move.  Theseoondbreachwasfornolmaking 
good  the  damage  caused  by  the  r^ttoval 
of  the  salt-pans  und  othei^  articles  which 
the  defendants  w^re  entitled  to  remote. 
The  third  breach  was  for  underletting  with- 
out the  plaintiffs'  consent  In  the  second 
count  all  the  allegations  in  the  first  count, 
antecedent  to  the  first  breach  of  coTenaal 
therein  mentioned,  were  f<^>eat^;  and  it 
was  further  stated,  that  after  the  condi^ 
tion  was  broken  as  therein  mentioned, 
and  before  the  plaintiift  entered  for  such 
breach,  the  defendants  pulled  down  a  part 
of  the  premises  and  dis-annezed  fixtures  and 
effects  belonging  to  the  plaintiffs,  beingother 
and  different  fh>m  the  salt-pans  and  artides 
whi6h  the  defendants  were  empowered  to 
remove,  and  other  than  the  detadied  <^im- 
ney,  smiley,  and  carpenter^s  shop  mentioned 
in  the  said  second  count. 

The  third  count  was  fot  Waste. 

The  fourth  count  was  for  trespass  after 
the  determination  of  the  term;  and  the 
fifth  count  was  in  trover  for  a  oonversioo. 

The  defendants  pleaded  twenty-one  pleas. 
The  first  plea  was  pleaded  to  the  first  breach 
of  the  first  county  and  was  a  j^ea  of  pay- 
ment of  2001.  into  court 
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The  plaintiflh  jomtd  iasae  on  all  the  de- 
fendants' pleas,  and  demurred  to  the  sixth, 
Mventh,  fifteenth  and  sixteenth  pleas,  and 
new  assigned  to  the  sixth,  seventh,  eleyeath, 
twelfth,  fifteenth  and  sixteenth  pleaa 

The  defendants  joined  in  demurreri  and 
pleaded  not  guilty  to  the  new  assignments. 

Hie  plaintiffs  joined  issue  on  the  plea  to 
liis  new  assignments. 

Tha  cauae  came  on  to  be  tried  at  tb^ 
XiTcrpool  Winter  Assices,  1863,  whm  i» 
Terdict  was  entered,  by  consent,  for  the 
plaintifb,  subject  to  a  r^erencoi  with  power 
to  the  arbitrator  to  state  a  special  case. 

The  arbitrator  subsequently  stated  a 
apecial  case,  which  was  substantially,  and 
«o  far  as  is  necessary  for  the  purposes  of 
thifl  report,  as  follows : 

By  indenture  of  lease,  bearing  date  the 
6th  of  October  1798,  John  Sumner  and 
Philip  Sumner  demised  to  Qeorge  Leigh, 
John  Xieigfa,  James  Leigh  and  Joseph 
Leigh  a  piece  of  land  in  Wharton,  called 
the  **  Up  Loont,"  with  liberty  to  the  lessees 
to  sink,  search  for  and  get  brine  from  under 
and  out  of  the  demised  premises  for  the 
nee  of  certain  wychhouses  or  salt-works 
intended  to  be  erected  thereon  by  the 
lessees,  and  also  to  get  salt  rock  to  be  re- 
fined or  manufactured  at  the  said  wych- 
houaea  or  salt-works,  and  for  the  purpoaes 
aforesaid  to  sink  and  make  brine-pits, 
reservoirs  and  other  conveniences  upon  the 
demised  premises,  and  to  dig  for  day  and 
sand,  to  make  bricks  and  build  wychhouses 
or  salt-works  thereon,  together  with  store- 
houses, pans,  windmills,  engines  and  other 
erections  and  buildings,  for  the  purpose  of 
making  and  storing  white  salt  and  rock 
salt,  to  hold  the  same  for  sixty  years  from 
the  10th  of  October  1798;  and  the  lessees 
thereby  covenanted  with  the  lessors  that 
they  would  erect  all  such  wychhouses  or 
0alt-w(»ks  as  they  should  erect  and  build 
in  or  upon  the  said  demised  premises,  or 
any  part  thereof^  as  also  all  the  storehouses, 
reservoirs,  windmills,  engines,  and  other 
buildings  and  erections  whatsoever  neces- 
sary and  appurtenant  thereto,  in  a  good, 
substantial,  workmanlike  manner,  with 
brick  or  stone,  and  should  or  would  cover 
the  same  with  slate  or  tiles,  and  should  and 
would  from  time  to  time,  and  at  all  times 
during  the  said  term,  at  his  and  tiieir  own 
proper  costs  and  charges,  well  and  suffir 
deatly  repair,  amend,  maintain  and  keep 


all  and  singular  the  said  wychhouses  or 
salt-works,  together  with  the  storehouses, 
reservoirs,  windmills,  engines  and  other 
buildings  to  be  erected  and  built  upon  the 
said  demised  premises,  in  good,  substantial, 
tenantable  working  order,  repair  and  cou'- 
dition,  and  at  the  end  or  other  sooner  deter- 
piination  of  the  said  term,  should  and 
would  yield  and  deliver  up  the  qaiet  and 
peaceable  possession  of  all  and  singular  the 
said  hereditaments  and  premises,  with  their 
appurtenances,  unto  the  lessors,  their  heirs 
and  assigns,  in  such  good  repair  and  eour 
dition  as  aforesaid,  and  also  leave  at  the 
disposal  of  the  said  lessors,  their  heirs  and 
assigns,  all  the  fixed  materials,  of  what 
iiature  or  kind  soever,  that  should  be  used 
in  or  about  the  said  intended  wychhouses 
or  salt-works,  or  any  ways  relating  thereto, 
save  and  except  all  the  salt-pans  and  other 
movable  articles  made  use  of  at  all  or  any 
of  the  said  wychhouses  and  salt-works^ 
which  they  the  said  lessees,  their  executors, 
administrators  or  assigns,  were  to  take  and 
carry  away  for  their  own  use  and  benefit, 
they  the  said  lessees,  their  executors,  ad- 
ministrators and  assigns,  making  good  aU 
such  injury  or  damage  as  might  be  done  to 
such  intended  wychhouses  or  salt-works  by 
the  removal  of  such  pans. 

During  the  term  created  by  the  lease 
of  1798  the  lessees  thereunder  made, 
erected  and  set  up  in  and  upon  the  land 
thereby  demised  wychhouses  and  salt-works, 
together  with  stor^ouses,  reservoirs,  engines 
and  other  buildings,  with  fixed  material^ 
used  in  or  about  such  wychhouses  or  salt^ 
works,  as  well  as  salt-pans  and  other  mov- 
able articles  made  use  of  at  the  said  wych- 
houses  or  salt-works ;  but  no  brine-pits  were 
at  any  time  sunk  or  made  under  that  lease. 

In  the  year  1849  negotiations  took  place 
between  the  defendants  and  the  parties 
respectively  entitled  to  the  interests  of  the 
lessors  and  lessees  in  the  lease  of  the  6th 
of  October  1798,  for  a  surrender  of  the 
said  lease  of  1798,  and  the  granting  to 
the  defendants  of  a  new  lease,  which,  on 
the  2nd  of  January  1850,  were  carried  out 
by  the  surrender  and  new  lease  hereinafter 
mentioned. 

By  indenture  of  surrender,  bearing  date 
the  2nd  of  January  1850,  between  the  Bev. 
John  Iieigh  of  the  first  part,  and  Sir  Oswald 
Mosely  of  the  second  part  (the  said  parties 
thereto  of  the  first  and  second  parts  being 
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the  parties  then  entitled  to  the  interest  of 
the  lessees  in  the  said  lease  of  1798),  other 
parties  (also  interested  in  the  said  lease)  of 
the  third,  fourth  and  fifth  parts,  the  defen- 
dants of  the  sixth  part,  and  the  plaintiffs 
and  John  Sumner  (since  deceased),  Philip 
Sumner  (since  deceased)  and  John  Jackson 
(since  deceased),  being  the  parties  then 
entitled  to  the  interest  of  the  lessors 
in  the  said  lease,  of  the  seventh  part^ 
after  reciting  (amongst  other  things)  the 
said  lease  of  the  6th  of  October  1798, 
and  that  the  said  parties  thereto  of  the  first 
and  second  parts  had,  withtheconsent  of  the 
parties  thereto  of  the  seventh  part,  lately 
agreed  with  the  defendants  to  assign  to 
them  the  salt-works  and  premises  demised 
by  the  said  recited  indenture  of  lease  for 
the  unexpired  residue  of  the  said  term 
therein  granted,  in  consideration  of  the 
defendants  taking  upon  themselves  the  ful- 
filment and  performance  of  all  and  singular 
the  covenants  in  the  said  lease,  so  &r  as 
the  same  covenants  and  agreements  were 
capable  of  being  performed  and  taking 
effect,  which  the  ddendants  had  agreed  to 
do,  and  had  since  applied  to  the  said  parties 
thereto  of  the  seventh  part  to  accept  and 
take  a  surrender  of  the  said  premises  for  the 
unexpired  residue  of  the  said  term,  and  to 
grant  to  them  a  new  lease  of  part  of  the 
said  premises,  together  with  other  land 
specified  in  the  plan  on  the  back  thereof, 
and  coloured  red,  for  the  full  term  of 
thirty  years,  to  be  computed  from  the  2nd 
of  January  1850,  which  the  said  parties 
thereto  of  the  seventh  part  had  agreed  to 
do,  the  parties  of  the  first  and  second  parts, 
at  the  request  of  the  defendants,  and  the 
said  parties  of  the  third,  fourth,  fifth  and 
sixth  parts,  did  thereby  assign  and  surrender 
unto  the  said  parties  of  the  seventh  part, 
their  heirs  and  assigns,  all  that  field,  close 
or  parcel  of  land,  and  aU  and  singular  other 
the  hereditaments  and  premises  described 
and  comprised  in  the  said  indenture  of 
lease  of  the  6th  of  October  1798,  together 
with  all  and  singular  buildings,  cisterns, 
reservoirs,  canal  and  improvements  standing 
and  made  thereon,  or  on  any  part  thereof, 
together  also  with  all  ways,  paths,  passages 
and  rights  of  passage,  lights,  liberties,  ease- 
ments, privileges,  profits,  commodities,  ad- 
vantages and  appurtenances  whatsoever  to 
the  said  hereditaments  and  premises  belong- 
ing or  in  anywise  appertaining,  and  all  the 


estate,  right,  title,  interest,  trust,  property, 
possession,  term  and  terms  of  years,  claim 
and  demand  whatsoever,  both  at  law  and 
in  equity,  of  them  the  said  John  Leigh  and 
Sir  Oswald  Mosely,  parties  of  the  first 
and  second  parts,  and  the  said  several  other 
parties  of  the  third,  fourth  and  fifth  parts 
respectively. 

The  case  then  stated  that  the  plaintiffs 
and  J.  Sumner  and  Philip  Sumner  and 
John  Jackson  had  demised  to  the  defendants 
the  «  Up  Loont "  and  the  «  Big  Meadow  " 
for  thkty  years,  with  liberty  to  sink  pits 
for  brine,  and  make  pits,  engines,  Ac 

And  the  defendants  thereby  covenanted 
with  the  plaintiffs,  amongst  other  things, 
that  the  defendants  would  during  the  said 
term  sink  and  form  a  brine-pit  and  shaft  in 
the  best  and  most  approved  manner,  and 
with  the  best  materiids,  to  the  satisfaction 
of  the  lessors  or  their  surveyor ;  and,  fur- 
ther, that  the  defendants  should  and  would 
from  time  to  time,  and  at  all  times  during 
the  said  term,  at  their  own  proper  costs  and 
charges,  in  all  things  well  and  sufiiciently 
repair,  amend,  maintain  and  keep  all  and 
singular  the  wychhouses,  pan-houses  or  salt- 
works, together  with  the  storehouses,  reser- 
voirs, counting-house  and  cottages  and  other 
buildings  then  erected  and  built,  and  there- 
after to  be  erected  and  built,  upon  the  said 
demised  premises,  and  also  l^e  said  pit  and 
shaft  to  be  sunk,  made  and  found  as  afore- 
said, and  all  and  singular  other  the  here- 
ditaments and  premises  thereby  demised, 
in  good,  substantial  and  tenantable  working 
order,  repair  and  condition,  and  at  the  end 
or  other  sooner  determination  of  the  said 
term,  should  and  would  yield  up  the  quiet 
and  peaceable  possession  of  all  and  sin- 
gular the  said  hereditaments  and  premises, 
with  all  erections,  buildings  and  im- 
provements made  thereon,  together  also 
with  the  present  brine  cisterns,  and  all 
doors,  shutters,  hurdles,  roofii  and  roof-sup- 
porters, coal-deposits,  salt-stages,  weighing- 
machines,  coal  quays,  and  all  flues  in  the 
refined  salt  stoves,  and  also  all  other  fixtures 
and  appurtenances  of  what  nature  or  kind 
soever,  which  should  be  used  in  or  about 
the  said  counting-house,  cottages  and  other 
buildings,  wychhouses  or  salt-works,  or  in 
anywise  relating  thereto,  unto  the  said  par- 
ties thereto  of  t^e  first  part,  or  their  assigns, 
in  thorough  and  good  working  order,  repair 
and  condition  in  all  respects;  but  as  to 
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the  salt-panB  and  other  articles  made  use  of 
at  all  or  any  of  the  said  'wychhouses,  pan- 
houses  or  salt-works,  and  belonging  to  the 
defendants  and  their  assigns,  they  should 
be  at  liberty  to  take  and  carry  away  from 
off  the  said  premises,  upon  making  good  all 
such  injniy  or  damage  as  the  said  wych- 
houses  or  salt-works  and  premises  might 
sustain  in  consequence  of  such  removal; 
bat,  nevertheless,  it  was  agreed  and  declared 
that  the  lessors  shoidd  at  the  end  of  the  said 
term  have  the  option  of  purchasing  all  or 
any  part  of  the  said  salt-pans  and  other 
movable  articles  which  should  be  used  in 
or  about  the  said  salt-works  and  premises, 
or  any  of  them ;  and,  further,  that  they, 
the  defendants,  should  at  all  times  during 
the  continuance  of  that  demise  use  their 
best  endeavours  to  preserve  and  keep  all 
and  every  the  brine  pit  and  pits,  reservoir 
and  reservoirs,  which  should  be  sunk,  made 
or  be  upon  the  said  premises  during  that 
demise,  also  the  brine  to  be  found  therein, 
or  in  or  upon  or  under  any  part  or  parts 
of  the  said  demised  premises  from  sustain- 
ing any  injury  or  damage  by  fresh  water, 
leakage  or  otherwise  however.  And  also 
that  they,  the  defendants,  should  not  nor 
would  sub-let,  assign  or  dispose  of  the  said 
demised  premises,  or  any  part  thereof,  with- 
out the  licence  and  consent  of  the  parties 
thereto  of  the  first  part.  There  was  a  clause 
of  re-entry  for  a  breach  of  this  covenant 

Under  the  agreement  with  Mr.  Leigh's 
representatives,  recited  in  the  deed  of  sur- 
render, dated  tiie  2nd  of  January  1850,  the 
defendants  took  possession  of  the  salt-pans 
and  other  property  which  had  belonged  to 
such  representatives,  and  they  had  done 
considerable  repairs  to  the  premises. 

After  the  granting  of  the  said  new  lease 
of  1850,  the  defendants  sunk  a  brine-shaft, 
and  erected  an  apparatus  for  working  it. 

In  the  summer  of  1861  the  plaintifis 
entered  into  a  contract  of  sale  with  Messrs. 
Yardin  of  all  interest  in  the  land,  and  on 
the  13th  of  December  1861  the  defendants 
underlet  the  land  to  J.  Foster,  but  after- 
wards renewed  possession.  However,  the 
plaintiffs  wrote  to  the  defendants  on  the 
23rd  of  June  1862  a  letter  demanding 
possession  of  the  premises  in  consequence 
of  their  right  of  re-entry  upon  the  defen- 
dants underletting  without  consent ;  and  an 
action  of  ejectment  was  brought  on  the  7th 
of  July  1862.    On  the  18th  of  January 


1863  the  defendants  had  a  public  auction 
of  the  salt-pans  and  other  articles  and  things 
on  the  premises,  and  afterwards,  between 
that  day  and  the  17th  of  March  1863,  they 
were  removed  from  the  premises.  On  the 
17th  of  March  the  defendants  confessed 
judgment  in  the  action  of  ejectment,  and 
judgment  was  signed  on  the  25th.  The 
case  then  contained  a  very  long  description 
of  the  buildings,  works  and  fixtures  which 
had  been  upon  the  premises.  Saltpans, 
wychhouses,  pan-houses,  &c  were  erected 
during  the  continuance  of  each  of  the  above- 
mentioned  leases,  and  for  the  purposes  of 
this  case  it  was  to  be  taken  that  between 
the  18th  of  January  and  the  17th  of 
March  1863  the  defendants  removed  the 
salt-pans,  hatch-frames,  bearers,  loose  fire- 
bars, iron  doors,  and  steam  pan-houses,  but 
none  of  the  brickwork. 

The  material  questions  for  the  opinion 
of  the  Court  were,  first,  were  the  defendants 
entitled  to  remove  any  and  which  of  the 
articles  and  things  described)  Secondly, 
up  to  what  time  did  the  rights  of  the  de- 
fendants to  remove  such  of  the  said  articles 
and  things,  if  any,  as  they  were  entitied  to 
remove,  continue  ? 

Kemplay,  for  the  plaintiffs. — ^First,  none 
of  the  articles  enumerated  were  remov- 
able. This  depends  on  the  terms  of  the 
lease  of  1850 ;  by  this  the  defendants 
have  renounced  the  right  which  as  tenants 
they  would  otherwise  have  had  of  removing 
trade  fixtures — Dumergue  v.  Rumsey  (1). 
WcUmsley  v.  Mibie  (2)  shews  that  in  cer- 
tain cases,  even  without  such  a  covenant, 
trade  fixtures  enure  to  the  landlord's 
benefit,  and  become  at  once  part  of  the 
inheritance,  as  when  the  mortgagor  remains 
in  possession  of  the  premises  and  erects  trade 
fixtures. — [He  then  went  through  the  differ- 
entarticles,  contending  that  they  were  all  ten- 
ant's or  trade  fixtures,  citing  notes  to  Eltoet 
V.  Mawe  (3) and  WhUeheadY.  Bennett  (4).1 

[Blackburn,  J.  referrred  to  WysUmi 
ease  (5),  and  Cockbitsn,  C.J.  to  The  King 
V.  OtUy{(S).] 

(1)  S3  Law  J.  Rep.  (ir.s.)  Ezch.  88;  b.  o.  2  H. 
k  C.  777. 

(2)  29  Law  J.  Bep.  (n.b.)  G.P.  97;  b-c  7  Com. 
B.  Rep.  N.S.  115. 

(3)  2  Sm.  L.C.  149,  4th  edit.;  163,  5th  edit. 

(4)  27  Law  J.  Rep.  (k.s.)  Gbano.  474. 

(5)  14  Hen.  8.  25  B.,  cited  in  11  Rep.  50  b. 
and  2  8m.  L.O.  p.  146,  4th  edit;  p.  159,  0th  edit. 

(6)  IR&Ad.  161. 
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Second! j»  astoming  the  fixtures  to  luiye 
been  removable,  they  were  not  removable 
at  the  time  the  removal  took  place — see 
the  notes  to  Elwet  v,  Mawe  (7).  Weston  v. 
Woodcock  (8)  shews  the  right  of  a  tenant 
to  remove  tenant's  fixtures  continues  so 
long  only  after  the  determination  of  his 
term  ee  he  remains  in  posseeaion  under  a 
right  to  consider  himself  as  tenant  In 
header  v,  Hom/evfood  (9)  it  was  doubted 
whether  a  tenant  holding  over  at  sufferance 
had  any  right  to  remove  fixtures.  At  all 
events,  in  a  case  of  forfeiture,  the  renioval 
must  take  place  within  a  reasonable  time 
after  the  tenant  has  notice  that  the  land- 
Iprd  exercises  his  right  of  determining  the 
tenancy;  here  the  defendants  had  this 
notice  in  June  1862,  and  the  removal  did 
not  take  place  tillMarch  in  thefollowingyear. 

[CocKBUBN,  C.J.  referred  to  Stanrfeld 
v.  the  Mayor  of  Portsnwuth  (lO).l 

He  also  contended  that  the  parol  evidence 
was  not  admissible  to  explain  the  meaning 
of  the  words  used  in  the  lease  as  to  what 
are  meant  by  ''other  articles  used  in  salt- 
works."   He  also  referred  to  ss.  68.  h  69. 

MeUiah  (Holland  with  him),  for  the 
defendants. — Firsts  the  defendants  were 
entitled  to  remove  all  the  articles  which 
have  been  removed.  By  the  lease  of  1850, 
they  were  to  be  at  liberty  to  take  away  the 
salt-pans  and  other  articles  made  use  o^  d^c. 
Secondly,  they  were  entitled  to  remove  and 
did  remove  them  within  a  reasonable  time, 
under  the  circumstances,  after  the  determi- 
nation of  the  term.  The  first  lease  must  be 
carefully  considered,  and  it  appears  to  be  a 
long  lease  in  the  nature  of  a  building  lease, 
wit£  a  covenant  to  erect  buildings,  to  keep 
them  in  repair,  and  at  the  end  or  sooner 
determination  of  the  term  to  yield  up  and 
deliver  peaceable  possession  of  the  heredita- 
ments with  their  appurtenances  in  good 
repair,  to  leave  the  fixed  materials,  save 
And  except  all  the  eaU-paru  and  other  mo/ih 
able  ariiclea  made  use  of  at  all  or  any  of  the 
said  wychhouses  and  salt-works.  Therefore 
the  defendants  were  to  deUver  up  whatever 
belonged  to  the  lessors,  but  if  they  had  found 


(7)  2Sm.L.C.  168,  5Ui  edit, 

(8)  7  Mee.  &  W.  14 ;  ■.  c.  10  Iaw  J.  Rep.  (ir.S.) 
Exch.  18S. 

(9)  27  Lftw  J.  Rep.  (v.s.)  G.P.  316 ;  a.  o.  5 
Oom.  B.  Rep.  N.S.  646. 

(10)  4  Com.  B.  Rep.  N.a  120:  a.  o.  27  Law  J. 
(v.s.)  C.P.  124. 


on  or  brought  on  to  the  premiaes  artides<Hr 
things  which  could  be  removed  without 
injuring  the  bmldings,  such  articles  or 
things  would  be  tenant's  or  trade  fixtures, 
whidi  they  would  have  a  right  to  remove, 
although  they  had  been  fixed  than  to  the 
buildings.  The  second  lease  amounts  to 
nearly  the  same,  upon  thequestion  before  the 
Court  LawUmY,  Salwum  in  a  note  to  Fiu- 
A€r6«r^  V.  iSAatff  (1 1)  shews  that  the  salt-pans 
would  go  to  the  heir  and  not  to  the  exe- 
cutor. In  Foley  V.  Addenbrooke(l2)  it  was 
held  that  the  defendants  had  a  right  to 
remove  whatever  was  in  the  nature  of  a 
machine  or  part  of  a  machine,  but  not  what 
was  in  the  nature  of  building  or  support  of 
building,  although  made  of  iron ;  and  that 
in  such  removal  the  defendants  might  dis- 
turb such  brickwork  as  was  necessary,  and 
were  not  bound  to  restore  it  to  a  pcofect 
state,  as  if  the  article  it  was  intended  tp 
support  or  cover  were  still  there,  but  that 
the  defendants  were  liable  for  any  unneces- 
sary disturbance  of  brickwork.  But  the 
principle  is  settled  by  Elliott  v.  Bukop(l9), 
where  there  was  a  covenant  to  deliver  up 
the  demised  premises  togethr>x  with  all  locks, 
^,  *'  and  other  fixtures  and  articles  in  the 
nature  of  fixtures,  which  shall  at  any  time 
during  the  said  term  be  fixed  or  fastened  to 
the  said  demised  premises,  or  be  thereto 
belonging."  The  tenant  had  put  up  certain 
fixtures  which  were  necessary  for  carrying 
on  the  business  of  a  licensed  victualler,  and 
which  were  of  the  description  called  and 
known  as  trade  and  tenant's  fixtures.  The 
Court  of  Exchequer  Chamber  held,  agree- 
ing with  the  judgment  of  Flatty  B.  in 
the  Court  below  (14),  that  the  tenant,  not- 
withstanding the  covenant^  had  a  right  to 
take  away  such  fixtures.  See  also  The  Duke 
of  Beaufort  v.  Batee  (15).  The  second  ques- 
tion is,  whether  they  were  removed  within 
the  time  which  the  defendants  were  fiurly  en- 
titled to.  In  FitzherheHY.  iS%a«'(ll),  the 
parties  in  an  action  of  ejectment  entered 
into  an  agreement  that  judgment  should  be 
signed  for  the  plaintiff  with  a  stay  of  exe- 
cution for  a  given  period.  It  was  held,  that 

(11)  1  H.  Black.  260. 

(12)  18Mee.&W.174;a.o.l4LawJ.Bep.(ir.8.) 
Exch.  169. 

(13)  11  Ezch.  Rep.  118,  229 ;  a.  q.  24  L»w  J. 
Rep.  (K.s.)  Exch.  229. 

(14)  10  Exch.  Rep.  496;  a.o.  24  Law  J.  Rep. 
(M.S.)  Exch.  38. 

'IS)  81  Uw  J.  Rep.  (V4I.)  Chano.  481. 
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dafiAg  tbAt  period  the  tenant  oonld  not  be 
allowed  to  do  any  act  by  which  the  premifiee 
wonld  be  altered,  but  that  he  mnftt  deliver 
them  up  in  the  same  condition  as  they  were 
when  the  agreement  wae  made  and  the 
judgment  was  signed.  Here  there  is  a  clanae 
giviog  the  landlord  an  option  to  purchase 
tilie  firtures,  and  if  he  did  not  elect  to  exer> 
(dae  that  option  and  purchase  them,  the 
tenant  had  a  right  to  take  them  as  long  as 
he  remained  in  possession. 

[MKJiOB,  J.-^an  that  be  so?  Would  a 
tenant  -who  held  over  beyond  his  term  be 
entiUed  to  remove  fiztoree,  as  long  as  he 
choee  to  hold  over?] 

Tee,  it  is  submitted  that  he  would. 
BUmtfeld  T.  th6  Mafor  of  FarUnu>utk{lO) 
shews  that  alter  an  entry  for  a  forfeiture, 
the  assignees  of  a  lessee  are  entitled  to  a 
reasonable  time  within  which  they  may 
enter  to  remove  fixtures.  Penton  v.  RobaH 
(16)  decides  that  a  tenant  may  remove  trttde 
fixtures  so  long  as  he  remains  in  possession, 
althou^  the  tenn  is  at  an  end,  and  there 
baa  been  judgment  against  him  in  an  action 
of  igeetment  In  WeeUm  v.  Woadooek{S)  it 
was  held  that  a  tenant  oouM  not  remove 
after  his  tenn  iras  over.  But  that  case  was 
afterwards  discussed  m  ZitfcuK^  V.  flomeioMMf 
(9X  whece  it  was  1^  doubtful  whether  a 
traant  holding  over  at  sufferance  would  be 
allowed  to  remove  fixtures.  MinahaU  v. 
£^oytf(17),  HeapY,  Barton  {I8)y  Dumer^fue 
V.  Rum$ey(\)  were  also  referred  to. 

Kemplay^  in  reply. — The  proposition  that 
the  tenant  may  remove  fixtures  at  any  time 
during  his  continuance  in  possession  is 
directly  contrary  to  W^dan  v.  Woodcock  (8). 
Here,  as  soon  as  the  writ  of  ejectment  was 
served  the  tenant  became  a  trespasser.  The 
real  principle  is,  that  as  soon  as  the  fixtures 
are  attached  to  the  freehold  they  belong  to 
the  landlotd,  not  that  they  belonged  to  the 
tenant,  aa  was  thoujKht  to  be  the  case  when 
fVnicMiT.  JSMart  (lo)  was  decided,  and  that 
they  wete  given  by  him  to  the  landlord. 
Th^,  ipio  facto,  belong  to  the  landlord  at 
the  exjAradon  of  the  term,  unless  ^e  temmt 
has  done  seme  act  But  if  a  reasonable  tame 
fis  to  be  allowed,  when  is  it  to  begin  to  run ; 
from  the  time  at  which  the  action  is  oom- 


{1$)  8  EmS,  86. 

(17)  2  Mee.  &  W.  450;  s.  o.  6  Law  J.  Rep.  (v.s.) 

(18)  12  Com.K  Bsp.  274;  1.0. 21  Law  J.  "B&p. 
-(x.s.)  C.P,  163. 


menced  or  firom  the  time  at  which  the  tenant 
receives  the  notice  1 

[Per  Curiam. — ^The  time  must  be  cal- 
culated from  the  earlier  date,  from  the 
moment  at  which  the  tenant  receives  the 
notice.  Blackbtjrk,  J.<— The  arbitrator 
will  take  all  the  circumstances  into  account 
in  determining  what  is  a  reasonable  time.] 

CocKBUEK,  C.  J. — I  think  that  the  true 
construction  of  this  lease  is  that  contended 
for  by  the  defendants.  Is  there  anything  in 
the  covenant  to  restrain  them  from  removing 
trade  fixtures?  There  is  a  provision  in  the 
first  lease  that  they  were  to  deliver  up  to 
the  landlords  peaceable  possession  of  the  here- 
ditaments with  their  appurtenances,  and 
leave  at  their  disposal  all  the  fixed  materials, 
save  and  except  all  the  salt-pans  and  other 
movable  articles,  &c.;  and  by  the  second 
lease  they  were  to  be  at  liberty  to  take  away 
the  ealt-pans  and  other  articles  made  use 
of,  ^  Now,  the  case  of  EllioU  v.  Buhop 
(13)  is  an  express  authority  that  by  sudk  a 
covenant  a  tenant  is  only  bound  to  leave 
upon  the  premises  such  futures  as  belong 
to  the  landlord,  and  I  am  the  more  con- 
firmed in  my  opinion,  that  this  is  the  proper 
construction,  by  finding  the  words  in  the 
first  lease  '^movable  articles,"  as  to  which 
there  IS  an  express  exception.  This  must 
mean  articles  movable  by  the  tenant  tiiough 
they  had  been  affixed  to  the  buildings,  for 
there  would  have  been  no  occasion  to  reserve 
a  rij^t  to  take  away  mere  chattels.  I  am 
satisfied  that  ElUoUy.  Bishop  ( 1 3)  is  directly 
in  point;  but  even  in  the  absence  of  such  an 
auuiority  I  should  be  prepared  to  hold  the 
same  opinion.  The  arbitrator  must  deter* 
mine  what  numb«  of  the  articles  removed 
some  within  the  denomination  of  trade  fix« 
tures,  for  such  the  defendants  had  liberty 
to  remove.  The  other  point  has  been  deter' 
mined  during  the  argument. 

Blacxbu&k,  J. — I  am  now  satisfled  that 
the  effect  of  the  covenant  is  to  prevent  the 
tenants  taking  away  such  of  the  fixtures  as 
can  be  called  landlord's  fixtures  attMhed  to 
the  soU,  and  that  the  other  fixtures,  which 
can  be  called  tenant's  fixtures,  the  dO' 
fendants  had  a  right  to  remove.  I  at  first 
thought  otherwise,  but  I  had  not  the  case  of 
Elliett  V.  Bishop  hs)  in  my  mind  at  that 
time,  and  I  now  uiink  that  the  defendants 
must  be  taken  to  have  a  right  to  take 
away  aU  such  fixtures  as  the  arbitrator 
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shall  detennine  to  have  properly  been  trade 
fixtures. 

Mellob,  J. — ^I  agree  with  what  my  Lord 
has  said. 

Case  to  go  hack  to  the  arbitrator^ 
tffiih  an  intimation  of  the 
opinion  of  the  Court, 


Attorney  and  Solicitor — Articled  Clerk 
— Service  under  Fresh  Articles — Applied^ 
tion  to  Court — Practice — 6  <fe  7  Vict.  c.  73. 
M.  14-17. 

An  articled  derk,  hatnng  served  part  only 
of  the  jive  years  under  his  articles^  after  the 
expiration  of  the  five  years  appli^  to  the 
Court  that  he  might  he  allowed  to  enter  into 
fresh  articles^  and  that  the  time  actually 
served  might  he  counted  as  part  of  the 
necessary  time  of  service.  I7ie  Court  refused 
to  make  any  order;  overruling  Ex  parte 
Smith  (1)  on  this  point. 

John  Shering  Eeddle  entered  into  arti- 
cles of  clerkship^  dated  the  20th  of  May 
1852,  made  between  him  and  Francis 
George  Coleridge  and  Frands  James  Cole- 
ridge, attomies,  of  Ottery  St.  Mary,  Devon, 
by  which  Eeddle  was  bound  to  serve  F.  O. 
Coleridge  for  five  years,  and  if  he  died  or 
gave  up  practice  before  the  expiration  of 
the  articles,  then  to  serve  as  derk  to  F.  J. 
Coleridge  for  the  residue  of  the  term. 
Keddle  served  F.  O.  Coleridge  from  the 
date  of  the  articles  till  his  death  on  the 
26th  of  August  1854,  and  from  that  time 
served  F.  J.  Coleridge  till  the  1st  of  March 
1855,  making  altogether  a  service  of  rather 
more  than  two  years  and  nine  months.  On 
that  day,  with  his  master's  consent,  he  dis- 
continued service,  and  obtained  a  commission 
in  the  83rd  R^ment,  and  served  in  it 
until  the  31st  of  December  1857 ;  when 
being  then  in  the  West  Indies,  he  was 
obliged  to  sell  out,  owing  to  ill  health.  He 
then  went  to  reside  with  his  father  at  Bed- 
minster  for  four  years,  and  afterwatxls,  up 
to  the  date  of  this  application,  at  Uxbridge, 
living  on  an  allowance  from  his  father. 
F.  J.  Coleridge  died  on  the5th  of  June  1862, 
and  the  articles  had  not  been  cancelled. 

PhUbrick  moved,  on  behalf  of  Keddle, 

(1)  1  B.  ft  B.  928;  i.  o.  28  Law  J.  Rep.  (v.s.) 
Q.B.  268. 


that  the  articles  might  be  assigned  to  an- 
other attorney  for  the  residue  of  the  term 
of  five  years,  or  that  he  might  be  allowed 
to  serve  for  that  residue  under  fresh  arti« 
cles  without  payment  of  a  new  stamp  duty, 
and  that  in  either  case  the  term  for  whidi  , 
he  had  actually  served  might  be  reckoned 
as  part  of  the  necessaiy  term  of  five  years. 
He  referred  to  section  1 3.  of  the  6  dt  7  Vict 
c.  73,  and  cited  Ex  parU  Smith  (1)  and 
Ex  parte  De  Fivas  (2). 

[Cbompton,  J. — ^The  contract  under  the 
old  articles  has  expired ;  the  i^plicant  does 
not  want  the  leave  of  the  Court  to  enter 
into  fresh  articles.] 

It  is  necessaiy  to  obtain  the  leave  of  the 
Court,  in  order  that  the  time  ahready  actu- 
ally served  may  be  Allowed  to  count 

[CocKBU&N,  C.J. — That  is  asking  ub  to 
anticipate,  by  a  decision  now,  what  will 
be  properly  in  the  jurisdiction  of  the  Court 
at  a  future  time.  Ex  parte  Smiih  (1)  must 
be  taken  to  be  overruled  on  this  point :  we 
refused  to  act  upon  it  on  a  similar  appli- 
cation this  Term  (3).  The  applicant  must 
take  what  course  he  is  advised ;  we  cannot 
interfere  at  present  Cbompton,  J. — ^If 
we  granted  this  ex  parte  application,  we 
shoidd  be  setting  aside  the  functions  of  the 
examiners  appointed  under  the  6  de  7  Viet 
c.  73.  ss.  15-17.] 

Per  Curiam  (4) — 

Application  refused  (5). 


ji?26.    }       ^  P^rte  nooziui. 

Attorney  and  Solicitor — Articled  Clerk 
— Service — Application  to  Court  to  remit 
part  of  Service — Practice — 6  <fc  7  Vict, 
c.  73.  ss,  U-17. 

A  cUrkj  under  articles  for  five  yeatrs^ 
having  served  for  two  years  and  a  half^  uku 
incapacitated  by  ill  health  from  serving  fttr 
more  than  a  year;  he  then  resumed  service. 
Before  the  expiration  of  the  five  years^  he 
applied  to  the  Court  that  the  interval  during 
which  he  had  been  unable  to  serve  might  he 

(2)  Ante,  p.  7. 

(8)  Ex  parte  WilliMnaon,  Jan.  11.— -Hie  affi- 
davito  on  which  the  motion  was  made  having  been 
lo6t»  the  reporter  is  unable  to  give  the  ezaet  dr- 
cumstancea  of  that  case. 

(4)  Gockbom,  C. J.,  Grompton,  J.,  Bladcbam,  J. 
and  Mellor,  J. 

(5)  See  the  next  case. 
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allowed  to  eount  as  actual  service,  TkeCouH 
refiued  the  appUeatum  aapremaiure, 

Joseph  Rogers  was  bonnd  by  articles 
on  tbe  10th  of  July  1860,  to  serre  J.  G. 
Winter,  an  attorney  of  Norwiqh,  for  five 
yeani  He  served  tUl  the  28th  of  Febmary 
1863,  when  he  was  obliged  to  leave,  owing 
to  ill  health.  On  his  recovery,  a  transfer 
of  the  articles  was  ezecnted  on  the  20th 
of  May  1864  to  W.  P.  Isaacson,  of  New- 
maiiet,  the  clerk's  native  place;  and  he 
had  served  Isaacson  ever  since  up  to  the 
time  of  the  i^pplication.  The  articles  would 
expire  on  the  10th  of  July  next. 

Hawkine  applied  to  the  Court  to  allow 
the  time,  during  which  the  applicant  had 
been  incapacited  from  service,  to  be  counted 
as  actual  service. 

But  the  Ocmrt  (1)  refused  the  application 

as  premature.  a     7  •    ^  •        ^     j 

^  AppltccUton  refused. 


BIDDUt  V.  BONIX 


1865.      ) 
Feb.  25.    I 

Bailment — Action  by  Bailor — Jus  Tertiu 

A  bailee  is  not  estopped  from  disputing 
ike  title  of  his  baHor^  and  setting  up  the  jus 
tertO^  where  the  bailment  has  been  determined 
5y  t^uU  is  equivalent  to  an  eviction  by  titU 
paramount. 

The  plaintiff  seised  goods  betonginff  to  R, 
w^der  a  distress  for  rent  of  a  house  alleged 
to  hose  been  demised  by  the  plaintiff  to  jR, 
and  having  seised  them  he  delivered  them  to 
^  defendant,  an  auetioneer,  for  the  purpose 
of  sMing  them.  When  the  sale  teas  about 
to  begin  B,  gave  notice  to  the  defendant  thai 
he  must  not  sell  the  goods,  or  if  he  did  sell 
ihem  that  he  must  retain  the  proceeds  for 
him,  R,,  as  the  distress  teas  void,  and  as 
the  relation  of  landlord  and  tenant  did  not 
exist  between  himself  and  the  plaintiff.  This 
was  true,  and  the  distress  was  void  attO" 
ge^er.  The  defendant  did  sett  the  goods,  but 
itpt  the  proceeds  for  R: — Held,  that  he  teas 
entitled  to  set  up  the  jus  teriii,€md  had  a  good 
dffeacc  to  an  action  by  the  plaintiff. 

The  declaration  alleged  that  in  consider- 
ation that  the  plaintiff  would  employ  the 
defendant  as  his  agent  to  sell  and  dispose 
of  certain  goods  for  the  plaintiff  for  reward 
to  the  defendant^  the  defendant  promised  to 

(1)  Crompton,  J.,  BUckburn,  J.  mad  MeUor,  J. 
BiwBEBix8,d4.-^.B. 


sell  the  same,  and  on  request  to  render  an 
account  of  the  sale  of  the  said  goods,  and 
to  pay  over  the  monies  to  the  plaintiff. 
That  the  plaintiff  did  employ  the  defen^ 
dant,  and  that  all  things  were  performed, 
&c.  Breach,  that  the  defendant  did  not 
render  an  account  or  pay  over  the  monies 
arising  from  the  sale  to  the  plaintiff.  There 
were  also  counts  for  money  had  and  re- 
ceived, and  on  an  account  stated. 

Pleas  to  the  first  count,  first,  that  the 
defendant  did  not  promise  as  alleged; 
secondly,  that  the  plaintiff  did  not  employ 
the  defendant  as  his  agent,  nor  did  the 
defendant  receive  the  goods  for  the  purpose 
and  on  the  terms  alleged;  thirdly,  to  the 
residue  of  the  declaration,  never  indebted. 

At  the  trial,  before  Willes,  J. ,  at  the  Surrey 
Summer  Assizes,  1864,  it  appeared  that  the 
plaintiff  had  seized  tbe  goods  of  one  Bobbins 
under  a  distress  for  rent  of  a  house  alleged  to 
have  been  demised  by  the  plaintiff  to  Bob- 
bins, and  had  delivered  them  to  the  defen- 
dant, an  auctioneer,  to  sell  by  auction.  When 
the  sale  was  about  to  begin  Bobl»ns  served 
a  notice  on  the  defendant  that  the  distress 
was  void,  as  the  relation  of  landlord  and 
tenantdid  not  exist  between  theplaintiff  and 
himself,  and  there  was  no  rent  in  arrear.  By 
the  notice  he  required  Bobbins  not  to  sell 
the  goods,  or  if  he  had  sold  them,  to  retain 
the  proceeds  for  him.  The  defendant  sold 
tbe  goods,  but  refused  to  pay  the  proceeds 
over  to  the  plaintiff,  and  relied  on  the  right 
of  Bobbina  The  relation  of  the  plaintiff  and 
Bobbins  was  that  of  vendor  and  vendee  only. 

It  was  contended,  for  the  plaintiff,  that 
the  defmdant  being  a  bailee  could  not  be 
allowed  to  set  up  the  jus  tertii  against  his 
bailor,  from  whom  he  received  the  goods, 
and  a  verdict  was  entered  for  the  plaintiff 
for  44^.  12^.  6d.,  with  leave  to  the  defen- 
dant to  move  to  enter  the  verdict  for  him. 

A  rule  having  been  obtained, 

Thrupp  (Jan.  23)  shewed  cause. — ^This 
action  is  maintainable,  and  the  verdict 
is  lighi  An  agent  can  only  set  up  the^iM 
tertii  in  a  case  of  fraud,  and  there  was 
no  fraud  in  the  present  case.  The  defendant 
was  employed  by  the  plaintiff  to  sell  the 
goods,  and  having  done  so,  he  has  no  right 
to  say  now  that  they  were  the  goods  of 
Bobbins,  and  therefore  that  he  refused  to 
pay  over  the  proceeds  of  the  sale. 

[Blackbubn,  J. — I    cannot   see   why 
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Bobbins  could  not  proceed  againBt  the  de- 
fendant for  taking  and  converting  Ms  goods, 
if  he  had  refused  to  let  Bobbins  have  them 
or  the  proceeds  of  the  sale.] 

It  is  not  clear  that  such  an  action  would 
be  maintainable  by  Bobbins. 

[Blackbusn,  J. — The  defendant  would 
have  sold  the  goods  without  any  right  to  do 
so,  and  it  would  be  no  answer  to  say  that 
he  had  been  authorized  by  the  plaintiff 
to  sell  them.] 

But  he  cannot  set  up  ike  jus  ^«r^u  unless 
there  has  been  some  kind  of  fraud.  In 
Hardman  v.  WiUcock^  reported  in  a  note  to 
White  y.  Bartl€U(l\  Alderson,  J.,  in  deli- 
vering the  judgment  of  the  Court,  said, 
''There  are  many  authorities  which  were 
dted  for  the  pkontiff^  which  establish,  no 
doubt,  that  an  agent  must  account  to  his 
principal,  and  cannot  set  up  the  jus  tertii 
in  an  action  by  his  principal  against  hinu 
The  case  of  NickoUon  v.  Ktumlesi^)  is  a 
distinct  authority,  shewing  that  an  agent  to 
receive  for  the  use  of  another,  cannot  by 
notice  from  a  third  person  be  converted  into 
an  implied  trustee;  and  that  his  possession 
is  the  possession  of  his  principal.  The  same 
principle,  which  depends  on  the  relation  of 
the  parties  as  agent  and  principal,  was  laid 
down  by  the  Court  of  King's  Bench  in 
Dixon  V.  Haimond(S);  by  the  Court  of  Com- 
mon Fleas  in  Gosling  v.  Birme(4);  and  by 
the  Court  of  Exchequer  in  Roberts  v.  Ogilby 
5).    But  we  think  that  all  these  cases  are 

tinguishable  from  the  present,  upon  the 
ground  that  here  the  jury  have  found  that 
the  plaintiff's  possession  of  the  goods  arose 
out  of  a  fraud  concerted  between  him  and 
the  insolvent."  The  doctrine  thus  laid  down 
has  never  been  contravened.  There  is  a 
recent  case  of  Sheridan  v.  the  New  Quay 
Company  (6),  in  which  the  defendants  were 
allowed  to  set  up  the  jus  tertii,  but  it 
was  expressly  upon  the  ground  that  they 
were  common  carriers,  and  as  such  bound 
to  receive  the  goods.  So  also  in  Cheesinan 
V.  Exall{7),  the  defendant  was  held  to  be 

(1)  9  Bing.  882. 

(2)  6  Madd.  47. 

(S)  2  B.  &  Aid.  810. 

(4)  7  Bing.  889. 

(5)  9  Price,  269. 

(6)  4  Com.  B.  Rep.  N.a  618;  8.  c.  28  Law  J. 
Bep.  (n.b.)  G.P.  58. 

(7)  6  Exch.  Bep.  841 ;  b.  o.  20  Law  J.  Bep.  (H.s.) 
]fiz6h.209. 


entitled  to  set  up  the/M  tertH^hat  Pollock, 
C.B.  distinguished  the  case  from  the  ordi- 
naiy  class  of  cases  upon  the  subject,  in  this 
respect,  that  the  plaintiff  had  pledged  the 
property  to  the  defendant  fraudulently  and 
to  avoid  an  execution. 

[Blackbubn,  J.  referred  to  Load  ▼. 
Green (8)  and  White  v.  Oarden(9)  as  sliaw- 
ing  that  a  contract  for  the  sale  of  goods 
obtained  by  fraud  on  the  part  of  the  pur- 
chaser is  voidable  only  at  the  election  of 
the  vendor,  and  not  void.] 

There  is  also  a  class  of  cases  in  which.it 
is  laid  down  that  an  agent  cannot  dispute 
the  title  of  his  principal,  following  the  rule 
that  a  tenant  cannot  dispute  the  title  of  his 
landlord.  In  Wiltony*  Dunn  (10),  which  was 
an  action  for  use  and  occupiUion,  the  defen- 
dant pleaded  that  the  occupation  was  by 
leave  of  the  plaintiff,  who  was  mortgagor  in 
possession;  that  the  mortgagee  who  was 
entitled  to  the  possession  during  the  whole 
period  of  occupation,  gave  notice  to  the  de- 
fendant claiming  mesne  profits;  that  the 
defendant  until  such  notice  was  ready  and 
willing  to  pay  the  plaintiff,  and  that  from 
the  time  of  such  notice  he  was  liable  to 
pay  the  mortgagee.  It  was  decided  that  the 
plea  was  bad,  Lord  Campbell,  C.  J.  sayingi 
'^The  plea  is  new,  and  I  am  of  opinion  that 
this  ingenious  experiment  should  not  be 
sanctioned.  It  calls  on  us  as  a  Court  of  law 
to  do  that  which  we  have  no  power  to  do. 
We  cannot  protect  this  defendant  from  the 
threat  of  the  mortgagee.  Bad  the  tenant 
under  compulsion  of  that  threat  actually 
paid  the  mortgagee  what  was  due,  it  might 
have  been  a  defence."  He  also  leferred  to 
Hickman  Y.  Machin{ll). 

Parry,  Serj.  and  Iloward,  in  support  of 
the  rule. — The  defendant  is  not  liable  in 
this  action ;  the  goods  belong  to  Bobbinsi 
who  has  a  right  to  proceed  against  the  de- 
fendant if  he  does  not  pay  over  the  pro- 
ceeds of  the  sale  to  him.  He  could  main* 
tain  an  action  of  trover,  or  he  might  waive 
the  tort  and  bring  an  action  for  money  had 
and  received.  In  truth,  the  money  is  in  the 

(8)  15  Mee.  &  W.  216;  b.c.  16  Law  J.  Bep.  (n.b.) 
Exch.  118. 

(9)  10  Com.  B.  Bep.  919  ;  b.  o.  20  Law  J.  Bep. 
(N.S.)  C.P.  166. 

(10)  17Q.B.Rep.294;  b.c.  21  Law.  J. Bep. (n.s.) 
Q.B.  60. 

(11)  28  Law  J.  Rep.  (n.s.)  Exch.  810;  b.  c  4 
Hurl,  k  N.  716. 
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hands  of  the  defendant  for  Bobbins,  and  is 
held  for  him — see  AdUamon  v.  Jarvis  (12), 
Fardrather  v.  Analey  (13),  Rodgers  v.  Maw 
(14)  and  Neate  y.  Harding  (15).  In  Story 
o»  Agency,  s.  217,  the  autibor,  when  speak- 
ing of  the  rule  that  an  agent  is  not  in  general 
allowed  to  set  up  the  adverse  title  of  a  third 
person  against  that  of  his  principal,  sajs, 
**  An  exception,  however,  is  allowed  where 
the  principal  has  obtained  the  goods  fraudu- 
lentijr  or  tortiously  from  such  third  person," 
and  he  cites  Hardman  v.  Willcoch  (1),  which 
is  on  all-fours  with  the  present  case.  The 
fraud  which  was  set  up  only  shewed  that  the 
plaintiff  had  no  title.  They  also  referred  to 
BetUUy^.ReediU).         Cur.  adv.  vuU. 

Bl^ckbuick,  J.  delivered  the  judgment 
of  the  Court — In  this  case,  which  was  tried 
before  mj  Brother  Willes,  the  verdict  was 
directed  to  be  entered  for  the  plaintiff  for 
44/L  129.  6<i.,  with  leave  to  move  to  enter 
the  verdict  for  the  defendant,  this  Court  to 
have  power  to  amend  the  pleadings  in  any 
manner,  and  to  draw  inferences  of  fact 
My  Brother  Parry  obtained  a  rule  nisi 
accordin^y,  which  was  argued  before  my 
Lord,  my  Brother  MeUor  and  myself  in  last 
term,  when  the  Court  took  time  to  consider 
their  judgment.  From  the  Judge's  notes 
it  appears  that  goods  which  belonged  to 
one  Bobbins  were  seized  by  the  plaintiff 
under  a  distress  for  rent  of  a  house  alleged 
to  have  been  demised  by  the  plaintiff  to 
Bobbins ;  these  goods  had  been  removed  by 
the  plabtiff,  and  delivered  by  him  to  the 
defendant  to  sell  as  his  (the  plaintiff's) 
auctioneer,  and  the  defendant  proceeded  to 
sell  them  in  the  ordinary  way.  When  the 
sale  was  about  to  begin,  Bobbins  served  a 
notice  on  the  defendant  that  the  distress 
was  void,  as  the  relation  of  landlord  and 
tenant  did  not  exist  between  him  and  the 
phuntiff,  and  there  was  no  rent  in  arrear ; 
and  by  the  notice  Bobbins  reqxdred  the 
defendant  not  to  sell  the  goods,  or  if  he  had 
Bold  them,  to  retain  the  proceeds  for  him, 
Bobbins.  Hie  defendant  proceeded  to  sell 
the  goods,  but  we  think  that  the  inference 
from  the  evidence  is  that  he  did  this  only 

a2)  4  Bmg.  66. 

(13)  1  Campb.  348. 

(U)  15  Mee.  &  W.  444. 

(15)  6  Szcfa.  Bep.  849;  b.o.  20  Law  J.  Bep.  (k.S.) 
Exch.  250. 

(1<()  4  Q.B.  Bep.  511 ;  ■.  c.  12  Law  J.  Bep.  (n.s.) 
Q.B.m. 


because  the  notice  was  served  so  late  that 
he  had  not  time  to  make  any  inquiries 
before  the  sale  came  on.  He  received  the 
proceeds  of  the  sale,  but  refused  to  pay 
them  over  to  the  plaintiff.  He  did  not  pay 
the  proceeds  to  Bobbins,  but  from  the  evi- 
dence of  Bobbins,  who  was  called  as  a 
witness  at  the  trial,  we  draw  the  inference 
of  fiEbct  t^at  the  defendant  withheld  the 
proceeds  from  the  plaintiff  and  defended 
this  action,  relying  on  the  right  and  by  the 
authority  of  Bobbins,  and  not  hostilely  to 
him.  It  appeared  on  the  trial  that  the 
relation  between  the  plaintiff  and  Bobbins 
was  not  that  of  landlord  and  tenant,  but  of 
vendor  and  vendee,  and  consequently  that 
the  distress  was  altogether  void  and  tortious. 
The  question,  therefore,  comes  to  be  whether 
nnder  such  circumstances  the  defendant  can 
set  up  the  jiu  tertii  or  not.  And  we  are  of 
opinion  that  he  can  do  so ;  and,  consequently, 
that  the  rule  to  enter  the  verdict  for  the 
defendant  must  be  made  absolute.  We  do 
not  question  the  general  rule,  that  one  who 
has  received  property  from  another  as  his 
bailee  or  agent  or  servant,  must  restore  or 
account  for  that  property  to  him  horn  whom 
he  received  it;  Imd  we  agree  with  what  is 
said  by  my  Brother  Martin  in  Cheesman 
V.  ExaU  (7),  that  'Hhere  are  numerous 
cases  in  connexion  with  ^diarfs  and  docks, 
in  which,  if  the  party  intrusted  with  the 
possession  of  property  were  not  estopped 
from  denying  the  title  of  the  person  from 
whom  he  received  it,  it  would  be  difficult 
to  transact  commercial  business."  But  the 
bailee  has  no  better  title  than  the  bailor ;  and, 
consequently,  if  a  person  entitled  as  against 
the  bailor  to  the  property  claims  it,  the  bailee 
has  no  defence  against  him — Wilsony,  An- 
derton  (17).  Such  was  the  position  of  the  de- 
fendant in  the  present  case.  If  Bobbins  had 
chosen  to  sue  Idm  in  trover,  or,  waiving  the 
tort,  had  sued  for  money  had  and  received, 
the  defendant  would  have  had  no  defence.  He 
was  therefore  compelled  to  yield  to  Bobbins's 
claim :  and  it  woidd  certainly  be  a  hardship 
oa  hi^  if,  without  any  fault  of  his  own,  the 
law  left  him  without  any  defence  against 
the  plaintiff  for  so  yielding.  We  do  not,  how- 
ever, think  that  such  is  the  law.  Several 
cases  were  cited  on  the  argument  at  the  bar, 
and  more  might  have  been  cited,  such  as 
St<mard  v.  Dunhin  (18),  OoslingY.  Bimie  (4) 

(17)  1  B.  &  Ad.  450. 

(18)  2  Camj^b.  8i4« 
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and  Hawea  y.  Waimm  (19),  in  which  a 
bailee,  who,  by  attoxmng  to  a  pnichaser 
of  the  goods,  has,  in  effect,  represented  to 
him  that  the  property  has  passed  to  him 
(though  such  was  not  the  fiict),  and  has 
thereby  induced  him  to  alter  his  position 
and  pay  the  price  to  his  vendor,  has  been 
held  estopped  from  denying  the  property 
of  the  person,  to  whom  he  has  thus  attome<i^ 
by  9etting  up  a  title  in  a  third  person  in- 
consistent with  the  representation  on  which 
he  had  induced  the  plaintiff  to  act  We 
in  no  way  question  that  those  cases  were 
rightly  decided.  But  in  all  these  cases  the 
estoppel  proceeded  on  the  representation, 
which  was  analogous  to  a  warranty  of  title 
for  good  consideration  to  the  purchaser.  Now, 
in  the  ordinary  class  of  bailments,  such  as 
the  present,  the  representation  is  by  l^e  baQor 
to  the  bailee  that  he  may  safely  accept  the  bail- 
ment ;  and  so  far  as  any  wei^t  is  to  be  given 
to  the  representation,  it  makes  against  the 
estoppel  This  is  pointed  out  by  Parke,  B.,  in 
Ckeesman  v.  ExaU{7)j  in  thecase  of  a  pledge; 
and  is  indicated  as  one  of  the  groimds  on 
which  the  judgment  of  the  Court  of  Common 
Pleas  proceeded  in  Sheridan  v.  the  New 
Quay  Company  (6),  which  was  the  case  of 
a  carrier.  The  position  of  an  ordinaiy 
bailee,  where  there  has  been  nospedal  con* 
tract  or  misrepresentation  on  his  part,  is 
very  analogous  to  that  of  a  tenant  who, 
having  accepted  the  possession  of  land  from 
another,  is  estopped  firom  denying  his  land* 
lord's  title,  but  whose  estoppel  ceases  when 
he  is  evicted  by  title  paramount  This  was 
decided  as  early  as  the  44  £liz.,  in  Shelburp 
V.  Scotsfard  (20).  There  the  plaintiff  sued 
in  assumpsit  against  the  bailee  of  a  horse 
for  the  breach  of  his  contract  to  re-deliver 
it  The  defendant  pleaded  that  J.  S.,  the 
true  owner  of  the  horse,  tookit  fromthedefen- 
dant.  After  verdict  for  the  defendant,  the 
plaintiff  moved  in  arrest  of  judgment;  but "  by 
Fenner  and  Yelverton  contriL;  for  the  matter 
alleged  by  the  defendant  does  in  law  dis- 
charge the  promise,  by  reason  of  the  former 
property  of  the  horse  in  J.  S. ;  and  then  it  is, 
as  it  were,  an  eviction  of  the  horse  out  of  the 
defendants  possession,  which  discharges  the 
promise,  as  well  as  an  eviction  of  the  lessee 
fix  years  discharges  all  rents,  bonds  and 

(19)  2  B.  &  C.  540. 

(20)  1  Yd?.  22. 


covenants  in  any  sort  depending  upon  the 
interest"  In  WiUtm  v.  Anderton  (17)  lit- 
tledale,  J.  (without  referring  to  Shdbwj 
v.  Scotsfard  (20),  but  evidently  having  it  in 
his  mind)  states  the  law  to  the  same  effect 
And  accordingly  in  Hardtnan  v.  Wiilcoek 
(1),  in  Cheeeman  v.  ExaU{7)^  and  in  She- 
ridan V.  the  New  Quay  Company  (6)  abailee 
was  pennitted,  under  circomstances  similar 
to  the  present,  to  set  up  the/M  tertii.  It  is 
true  that  in  the  first  two  of  these  cases  the 
plaintiff  had  obtained  the  goods  by  a  fraud 
upon  the  person  whose  -title  was  set  up, 
whilst  in  the  present  case  there  is  nothing  in 
the  evidence  to  shew  that  the  plaintiff,  though 
a  wrong-doer,  did  not  honestly  believe  that 
he  had  the  right  to  distrain.  But  we  do  not 
think  that  this  circumstance  alters  the  law 
on  the  subject  The  position  of  the  bailee  is 
precisely  Uie  same,  whether  his  bailor  was 
honestly  mistaken  as  to  the  rights  of  the  third 
person,  or  fraudulently  acting  in  derogation 
of  them.  We  think  that  the  true  ground  on 
which  a  bailee  may  set  up  the  jus  tertu  is 
that  indicated  in  Shelbury  v.  Scotsford  (20), 
vi&,  that  the  estoppel  ceases  when  the  bail- 
ment on  which  it  is  founded  is  determined 
by  what  is  equivalent  to  an  eviction  by 
title  paramount  It  is  not  enough  that  the 
bailee  has  become  aware  of  the  title  of  a 
third  person.  We  agree  in  what  is  said  in 
BetUUyy.  Beed{l6),  that  '<  to  allow  a  depo- 
sitory of  goods  or  money,  who  has  acknow^ 
lodged  the  title  of  one  person,  to  set  up 
the  title  of  another  who  makes  no  daim  or 
has  abandoned  all  claim,  would  enable  the 
depository  to  keep  for  himself  that  to 
which  he  does  not  pretend  to  have  any 
title  in  himself  whatsoever."  Nor  is  it 
enough  that  an  adverse  claim  is  made  upon 
him,  so  that  he  may  be  entitled  to  relief 
under  an  interpleader.  We  assent  to  whaA 
is  said  by  PoUock,  C.K,  in  Thome  v.  TH- 
bury  (21),  that  a  bailee  can  set  up  the  title 
of  another  only  ''  if  he  defends  upon  tbe 
right  and  title  and  by  the  authority  of  that 
person."  Thus  restricted,  we  think  the 
doctrine  is  supported  both  by  principle  and 
authority,  and  will  not  be  found  in  practice 
to  produce  any  inconvenient  consequences. 

Eule  absolute. 

(21)  8  Hull,  k  N.  at  p.  587;  a.  o.  27  Law  J.  Bn>> 
(N.s.)  Exoh.  407. 
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OuaraiUiey  when  not  eonttnuitig  after 
Change  in  Patinen  —  Mercantile  Law 
Amendment  Act,  1856, 19  d:  20  Via.  c  97. 
1.4. 

The  Mercantile  Law  Amendment  Aet^ 
1856  (19  dgr  20  Ffc&  c  97.)  «.  iy—whick 
encuie  thai  no  promise  for  the  debt  or  default 
of  another  made  to  a  firm  coneiating  of  two 
or  more  pereone^  or  to  a  single  person  trading 
under  the  name  of  a  firm,  or  for  the  debt 
or  deftMuU  of  such  a  firm,  shall  be  binding 
M  reqffeet  of  anything  done  after  a  change 
in  amy  one  or  more  of  the  persons  constu 
tuiing  the  firm,  or  the  person  trading 
wilder  the  name  of  ike  firm,  unless  the  inten- 
tion of  the  parties  that  such  promise  shall 
continue  notwithstanding  such  change,  shall 
appear  either  by  express  stipulation,  or  by 
necessary  implication  from  the  nature  of  the 
firm  or  otherwise, — is  only  an  affirmance  of 
the  law  of  England  previous  to  the  statute. 

Three  persons  carried  on  the  business  of 
shipbuilders  under  the  name  of  "  G.  W,  i 
W,  J.  UalU^  No  person  of  thai  name  had 
been  in  the  partnership  for  some  time,  and 
the  jdaintiffand  defendant  being  both  aware 
of  the  constitution  of  the  partnership,  the 
defendant  gave  the  plaintiff  the  following 
guaraniie: — ^^  In  consideration  that  you 
hoBoe  at  my  instance  and  request  consented 


to  open  an  account  with  the  firm  of  O,  W, 
4c  W,  J,  Hall,  ship-builders,  I  hereby  gua- 
rantee the  payment  to  you  of  the  monies 
that  at  any  time  may  become  due  not  exceed' 
ing  5,000/."  .-—Held,  that  the  guaraniie 
ceased  on  the  death  of  one  of  the  partners, 
as  a  contrary  intention  did  not  appear 
by  express  stipulation,  or  by  necessary  impli- 
cation  from  the  nature  of  the  firm  or  other' 
wise, 

ThiB  was  an  action  brought  by  the  plain- 
tiffs to  recover  from  the  defendant  5,000/., 
alleged  to  be  payable  under  a  guanmtie; 
and  the  following  CASS  was  stated  without 
pleadings. 

1.  For  some  years  before  1840  G^rge 
Wilkin  HaU  and  WiUiam  Joseph  HaU, 
brothers  of  the  defendant,  carried  on  busi- 
ness, in  co-partnership,  as  ship-builders,  at 
Sunderland,  under  the  style  and  form  of 
"  G.  W.  A  W.  J.  HalL" 

2.  and  3.  On  the  25th  of  October  1840, 
W.J.  Hall  died.  After  his  death  the  business 
continued  to  be  carried  on  by  the  surviving 
partner  together  with  the  widow,  Sarah 
Hall,  and  the  defendant,  as  executors  of 
the  deceased  partner,  under  the  name  and 
style  of  "  G.  W.  &  W.  J.  HalL" 

4.  On  the  18th  of  December  1856,  G.  W. 
Hall  died. 

5.  For  some  years  after  the  death  of 
W.  J.  Hall,  the  surviving  partner  in  the 
oii^^nal  firm,  G.  W.  Hall,  acted  as  manager 
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of  the  firm  of  "  G.  W.  <fc  W.  J.  Hall,"  re- 
ceiving a  yearly  salary  of  400^.  for  his  ser- 
vices ;  and  for  a  few  years  prior  to  the  death 
of  G.  W.  Hall  he  and  the  defendant  had 
the  joint  management  of  the  business 
of  the  firm.  After  the  death  of  G.  W.  Hall, 
the  defendant,  together  wi^  Sarah  Hall, 
the  widow  of  W.  J.  Hall,  and  Elizabeth, 
widow  of  G.  W.  Hall,  continued  to  carry  on 
the  business  under  the  same  style,  and  the 
defendant  continued,  as  nuuiager,  to  receive 
a  salary. 

6.  On  the  31st  of  December  1857,  the 
partnership  then  subsisting  between  James 
Hall,  the  son  and  sole  executor  of  G.  W. 
Hall,  and  the  defendant  and  Sarah  Hall, 
the  executors  of  W.  J.  Hall,  was  dissolved, 
and  an  arrangement  made  by  which  th^ 
business  was  to  be,  for  the  future,  carried 
on  under  the  style  or  firm  of  "G.  W. 
&  W.  J.  Hall,"  by  Sarah  HaU  and  Elizabeth 
Hall,  and  their  nephew,  G^rge  S.  Moore, 
The  defendant,  at  the  same  time,  ceased  to 
act  as  manager  of  the  business.  Notice  of 
this  newly-arranged  partnership  and  its 
position  was  given  by  circular. 

7.  In  February  1858,  G.  S.  Moore  applied 
to  the  plaintifiOs,  who  had  then  opened  a 
branch  bank  at  Sunderland,  to  give  the 
firm  accommodation  by  allowing  them  to 
open  an  account  to  be  overdrawn  to  the 
extent  of  5,000/. 

8.  This  the  plaintiff  consented  to  do  upon 
receiving  the  joint  and  several  guarantie 
of  the  defendant  and  G.  S.  Moore;  and 
accordingly,  on  the  25th  of  February  1858, 
the  defendant  and  G.  S.  Moore  gave  to  the 
phiintiffs  the  following  guarantie  : 

«SanderlMkd,  Feb.  25,  1858. 
To  Messrs.  Backhouse  &  Co.,  Bankers. 

Gentlemen, — In  consideration  that  you 
have  at  our  instance  and  request  consented 
to  open  an  account  with  the  firm  of  G.  W. 
&  W.  J.  Hall,  ship-builderSjMonkwearmouth, 
we  and  each  of  us  do  hereby  guarantee  the 
payment  to  you  of  the  monies  that  at 
any  time  may  become  due,  not  exceeding 
5,000/.,  such  payment  by  us  not  to  be 
made  at  a  shorter  date  than  twelve  months 
from  this  date. 

(Signed)  G.  S.  Moore, 

J.  C.  Hall. 
We  request  you  to  become  guarantie  for 
us  in  manner  set  out. 

Elizabeth  Hall, 
Sarah  HaU." 


9.  In  pursuance  of  this  guarantie  the 
ph4ntifb  from  time  to  time  gave  accommo- 
dation to  the  firm  of  G.  W.  A  W.  J.  H^ 
and  the  finn  thereby  became  indebted  to 
the  plaintiffs  on  a  biJance  of  aooount  in  a 
sum  which  on  the  17ih  of  September  1858 
exceeded  5,000/. 

10.  On  the  5th  of  July  1858,  Elizabeth 
Hall  died.  This  was  known  to  the  defendant 
at  the  time,  but  was  not  known  to  the 
plaintiff  until  the  year  1862.  At  the  date 
of  the  death  of  £.  HaU,  the  balance  of  ac- 
count due  from  the  firm  of  G.  W.  &  W.  J.  Hall 
was  3,286/.  6«,  9d 

11.  After  the  death  of  E,  Hall,  thebuai- 
nesa  of  the  firm  of  G.  W,  &  W.  J.  HaU  was 
carried  on  under  that  style  as  before  by  the 
surviving  piirtners,  S.  Hall  dc  G.  S.  Moore, 
and  the  plaintiffs  as  before  kept  the  acoounta 
of  them  as  continued  accounts. 

12.  On  the  2nd  of  July  1861,  the  phdn- 
ti£&  received  from  the  ddendant's  attorney 
a  letter,  giving  them  notice  that  the  defen- 
dant ''would  not  hold  himself  liable  to  them 
after  the  receipt  of  this  notice,  for  any 
moniee  to  be  hereafter  advanced  by  them  to 
the  firm  of  G.  W.  &  W.  J.  HaU." 

U.  On  the  2nd  ofJuly  1861,  the  balance 
of  account  due  to  the  plaintiffs  exceeded  the 
sum  of  5,000/.  The  whole  of  the  advances 
upon  which  this  balance  accrued  were  made 
subsequently  to  the  death  of  Elizabeth  HaU. 

15.  The  defendant  in  no  other  way,  if  at 
all,  made  himself  responsible  for  that  or  any 
other  balance  unless  by  virtue  of  his  gua- 
rantie of  the  25th  of  February  1858. 

16.  The  firm  of  G.  W.  dc  W.  J.  HaU 
stopped  payment  on  the  17th  of  Februair 
1862. 

17.  The  Court  is  to  be  at  Uberty  to  draw 
aU  inferences  of  flEM^t  which  a  jury  might 
draw.  ' 

18.  The  question  for  the  consideration  of 
the  Court  is,  whether  under  the  circum- 
stances hereinbefore  stated  the  defendant 
is  Uable  under  his  guarantie  to  pay  to  the 
plaintiffs  any  and  what  portion  of  the 
balance  due  to  the  plaintiffs  from  the  firm 
of  G.  W.  «fe  W.  J.  HaU  on  the  2nd  of  July 
1861. 

BovUl  (KarBlahe  and  Hannm  vnth  him), 
for  the  plaintiffs. — The  question  turns  on 
the  construction  of  the  19  &  20  Vict,  c  97. 
s.  4,  which  enacts  that  "No  promise  to 
answer  for  the  debt  &c.  of  a  firm  consisting 
of  two  or  more  persons  shaU  be  binding  on 
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the  perBon  making  the  promise  in  respect 
of  anjUiing  done  after  a  change  shall  have 
taken  place  in  the  persons  constituting  the 
firm,  unless  the  intention  of  the  parties,  that 
the  promise  shall  continue  to  be  binding 
notwithstanding  such  change,  shall  appear 
either  by  express  stipulation,  or  by  neces- 
saiy  implication  firoin  the  natlire  of  the  firm 
or  otherwisa''  Here  the  guarantie  was 
gi?eii,  not  for  mon^  to  be  advanced  to  the 
individuals  trading  under  the  firm,  but  to 
thefimof  O.W.  <fe  W.  J.  Hall,  aU  parties 
knowing  that  this  tras  merely  the  name  of 
the  finn,  and  that  none  of  the  individuals 
composing  it  were  of  thiKt  name,  and  that 
the  firm  had  been  consttotly  changing^  It 
therefore  appeals  from  the  nature  of  the 
firm  and  otherwise  that  the  guaranti»  was 
intended  to  be  continuing. 

[Blackbubn,  J. — ^It  would  appear  that 
the  statute^  as  far  as  the  law  of  England  is 
oimcemed,  has  made  no  difiPereoce.] 

Luik(  Waikin  WUUcmain^  him),  contii. 
— ^Before  the  statute  a  guarantie  was  at  an 
end  in  case  of  any  chimge  in  the  firm  to 
whom  or  on  whose  behalf  it  wto  given — 
WaUm  V.  BarUm  (1)>  SimMn  v.  Cooi»  (2). 
Barday  v.  Lueas  (3^  Which  is  a  contrai^r 
decision,  must  be  tE^en  as  overruled,  as 
pointed  out  by  Mansfield,  C.  J.  in  Wttton 
V.  ^ar<<M(l). 

[BuiGKBinuf ,  J. — ^In  CkiUy  on  Ckmtraeta^ 
473, 7th  edit.,  it  is  said,  "Before  the  statute 
19  k  20  Vict  c.  97.  it  i^pears  to  have 
been  held  that  when  the  security  is  given 
to  a  komef  «.  ^.  to  a  banking-lM)use^  and 
not  to  the  members  of  a  firm  by  name,  the 
Borety  would  still  continue  liable,  notwith- 
stan^Ung  a  change  of  partners":  for  whidi 
is  cited  in  the  note  ^^Barday  v.  Lueaa  (3); 
and  see  Metecdf  v.  Bruin  (4)^  and,  per 
Cuiiani,  C^|Mna»v.^0db»n^to»''(5).  And 
it  is  added,  "  Barclay  v.  Imcom  (3)  has  been 
doubted;  see  1  New  Bep.  42;  4  Taunt 
681.  But  it  gives  the  true  principle,  viz., 
that  if  the  words  shew  an  intention  that 
the  security  should  continue,  notwithstand* 
ing  the  accession  of  a  new  partner,  the 
surety  shall  be  liable.''] 

The  editor  of  ChiUy  is  mistaken  as  to 

a)  4  TMmt.  678. 

(2)  8  B.  Moore,  688 ;  s.  a  1  Bing.  452. 

(5)  8  DoDgl.  821 ;  a.  c.  1  Term  Sep.  291,  n. 
(4)  18  RmI.  400. 

(6)  8  Q.B.  Bep.  708,  722. 


Barclay  v.  Lucas  (4),  for  the  bond  was 
there  to  the  plaintiffs  as  individuals,  and 
not  to  the  firm. 

[Blackburn,  J. — In  the  notes  to  Arling" 
ton  Ti  Merricke  (6)  Serjeant  Williams  cites 
Bartlay  v.  Lucas  (3)  as  good  law;  and 
there  is  no  expression  to  die  contrary  in 
the  botes  to  Mr^  Justice  Patteson's  edition.] 

Barclay  v.  Lucas  (3)  must  be  considerea 
to  be  virtually  overruled,  as  a  misapplica- 
tion of  the  true  principle  on  which  such 
Cases  are  to  be  decided,  viz.,  that  the  inten- 
tion that  the  guarantie  shall  continue  must 
distinctly  s^pear  from  express  stipulation 
or  other  expressions  in  the  instrument 
itself  or  from  the  nature  of  the  firm;  see 
Uie  notes  3  Douffl.  326,  citing  amongst 
other  cases  Sirdnffc  v.  Lee  (7). 

BoviUy  in'  reply.-^In  Weston  Y.  Barton 
(1)  and  Simscn  v»  Oooke  (2)  the  individual 
members  of  the  partnership,  and  not  the 
firm,  were  named 

[Blac^lbubN)  J.-^In  Metoalf  v.  Bruin 
(4)  it  was  decided  that  the  guarantie  con* 
tinned,  because  the  intention  appeared  on 
the  fiaCe  of  the  document  that  the  guarantie 
was  to  be  for  fiiithfnl  service  to  the  com- 
pany, which  was  a  fluctuAting  body;  and 
liOrd  EUenborou^  and  Grose,  J.  put  it 
expressly  on  the  intention  ai^)earing, 
which  the  Lord  Chief  Justice  says  was  the 
principle  on  which  Barclay  v.  Lucas  (3) 
proceeded  Is  there  anything  in  the  nature 
of  this  firm  diffarent  from  that  of  any  other 
firm,  where  persons  cany  on  business  in  the 
name  of  a  ''firm"  instead  of  the  names  of 
the  actual  partners  ?] 

1  BelTs  Commentaries f  pp.  374-^,  (p.  285, 
6th  edit.)  on  the  law  of  Scotland  as  to  gua- 
ranties, was  also  cited;  and  Smith's  Mer- 
cantile  LaiWf  6th  edit  p.  54,  n.,  as  to  the  law 
of  England  before  the  statute. 

Blaokbubn,  J. — ^I  am  of  opiidon  that 
our  judgment  ought  to  be  for  the  defen* 
dant.  The  action  is  brought  on  a  guarantie 
made  in  February  1858,  and  signed  by  the 
defendant  and  another  in  the  following 
terms. — [The  learned  Judge  read  the  gna* 
lantiej— At  the  time  it  was  made  the  firm 
of  G.  W.  &  W.  J.  Hall  had  long  ceased  to 
be  carried  on  by  the  persons  of  that  name, 
but  the  business  had  for  very  many  years 

(6)  2  Wins.  Sftond.  414  a,  xl  (5). 

(7)  8  Eart,  484  ;  lee  p.  400. 
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been  carried  on  in  that  name  by  different 
persons,  and  seyeral  changes  in  the  actual 
partners  had  occurred,  and  at  the  time  the 
guarantie  was  given  the  firm  consisted  of 
two  widows  and  a  third  person;  and  all 
parties  knew  that^  Afterwards  one  of  the 
three  partners  died.  Thedefendant  wasaware 
of  that,  but  the  plaintiff  were  not,  and  the 
business  was  stUl  carried  on  as  before;  it 
was  not  shewn  that  there  was  any  duty  on 
the  defendant  to  disclose  the  death  to  the 
plaintiffs,  nor  that  the  defendant  concealed 
the  death;  but  the  plaintiffs  not  knowing 
of  it  had  no  opportunity  of  exercising 
their  option  of  whether  they  would  continue 
their  advances ;  but  this  can  have  no  effect 
on  the  construction  of  the  guarantie.  The 
amount  due  at  the  time  of  the  death  has 
been  paid  off,  but  further  advances  have 
been  made  by  the  plaintifb,  and  there  is 
due  a  sum  exceeding  theamount  guaranteed; 
and  the  question  is,  whether  since  the 
Mercantile  Law  Amendment  Act,  1856,  the 
guarantie  was  continuing  after  the  death 
of  Elizabeth  Hall^  so  as  to  be  binding  on 
the  defendant  to  make  good  these  further 
advances.  Before  the  act  passed  it  had 
been  well  established  that  a  guarantie 
was  not  a  continuing  guarantie,  so  as  to 
remain  in  force  after  the  death  of  a  member 
of  a  firm  to  or  for  whom  it  was  given,  unless 
it  appeared  by  the  terms  of  the  instrument 
that  it  was  the  intention  of  the  parties  that 
it  should  so  continua  Now,  when  this  in- 
tention appeared  by  express  stipulation  in 
the  instrument  itself  from  the  terms  used, 
as  when  the  firm  was  named,  with  the  addi- 
tion ^^and  their  successors,"  there  was  no 
difficulty.  But  when  there  was  no  such 
addition,  as  in  Barday  v.  Lucas  (3)  it  has 
been  doubted  whether  the  intention  was 
sufficiently  expressed;  and  on  the  present 
occasion  it  is  unnecessary  for  us  to  give  any 
decisive  opinion  on  that  case,  as  the  two  cases 
are  very  different  In  MdecUfr.  Bruin{i)  the 
guarantie  was  given  to  trustees  for  the  Globe 
Insurance  Company,  a  non-corporate  body; 
and  the  guarantie  was  for  the  faithful  service 
to  that  body,  and  that  the  servant  would 
fiiithfully  aoooimt  and  pay  over  any  balance 
in  his  hands  to  the  company,  or  the  directors 
for  the  time  hemg;  and  the  Court  of  King's 
Bench  held  that  it  sufficiently  appeared  to 
be  the  intention  that  the  guarantie  should 
be  for  faithful  service  to  the  fluctuating 


body  who  should  from  time  to  time  oonsti' 
tute  the  company;  and  on  the  ground  that 
the  intention  appeared  from  necessary  im- 
plication on  the  fiMse  of  the  bond  and  the 
nature  of  the  business,  the  plaintiff  recovered 
as  on  a  continuing  guarantie.     Then  comes 
the  Mercantile  Law  Amendment  Act^  not 
apparently  altering   the  English   law  as 
settled  by  decided  cases,  but  intended  to 
make  the  law  of  Great  Britain  uniform: 
the  Scotch  law,  if  it  differed,  being  assi- 
milated to  the  EngEsh  by  e.  60.  <^  the 
same  session,  s.  7.     The   4th  section  of 
the    English  Aet    is    as  follows.  —  [The 
learned  Judge  read    the    material    parts 
of  the  section] — That  does  not  alter  the 
law,  but  fixes  it  at  what  the  dedsions  had 
previously  said  was  the  law.     The  Anai*tatig 
part  says  that  the  change  in  a  firm  shall  put 
an  end  to  a  guarantie:  that  was  what  decided 
cases  had  always  said;  and  the  saving  clauBe 
is  simply,  that  where  there  is  an  ejLpims 
stipulation,  or  as  in  MeUxdf  ▼.  Brum  (4) 
a  manifest  intention  appears,  the  guanuntie 
shall  continue  notwithstanding  the  change, 
as  it  is  obviously  right  and  just  that  it 
should.     The  question,  therefore,  is  simply, 
does  the  intention  that  the  guarantie  should 
continue  appear  by  express  stipulation,  or 
by  necessary  implicaticm  fran  the  nature  of 
the  firm,  or  otherwise  1    Now,  there  is  cer- 
tainly no  express  stipulation,  and  there  is 
nothing  in  ^e  nature  of  the  firm  bej^nd 
those  incidents  common  to  every  partner- 
ship—that the  partners  had  changed  and 
might  again  change.     K  it  was  really  in- 
tended that  the  guarantie  should  be  a  con- 
tinuing one  for  thefirm,  a  veiy  few  additional 
words  would  have  shewn  that  intentioti.  If 
the  defendant  was  at  one  time  under  the 
impression  that  he  was  bound  by  the  gna* 
rantie  as  a  continuing  guiu«ntie,  that  can 
have  no  effect  upon  the  construction  that  is 
to  be  put  upon  the  contract  from  its  t^ms, 
or  by  necessary  implication  from  the  nature 
of  the  firm.    Although  it  is,  therefore,  haid 
upon  the  i^ntiffs,  Uiere  must  be  judgment 
for  the  defendant 

Shxb,  J.  concurred  (8). 

JudprnetU/or  the  drfemdatU. 


(8)  No  other  Judges  wwe  hi  oodit. 
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SMITH    Am)    ANOTHER,    aSSip- 

nees  of  John  willden,  a 
bankrupt,  v.  htjdson. 


Sale  of  Good9 — Statute  of  Fromds — Ae- 
eeptanee  —  Vendor  and  Vendee  —  Bank- 
nupkf — Title  of  Assignees  to  aecept  — 
Possesion,  Order  or  Disposition — 12  db  13 
VieL  c  106.  «.  125. — Stoppage  in  Transitu. 

2h  make  a  wdid  verbal  contract  for  the  sale 
tf  goods  above  the  value  of  1 OL  where  nothing 
has  been  given  to  hind  the  bargain  or  by 
wag  of  part  payment  binding  upon  the  venr 
deej  (hare  must  be  an  acceptance  and  actual 
rteeipty  and  such  acceptance  must  be  made 
fsitk^  ike  consent  of  the  vendor;  and  until 
mck  acceptance,  the  property  in  the  goods  ia 
not  changed  and  thevendor  may  exercise  his 
right  to  rescind  the  contract  And  if  under 
such  eireumstanees  the  contract  has  been 
rescinded,  no  act  on  the  part  of  the  vendee, 
or  of  his  assignees  in  case  of  Aw  subsequent 
boMiruptey,  can  efeet  an  acceptance  so  as  to 
tkmge  the  property  in  the  goods. 

Goods  purchased  under  such  a  contract 
and  sent  by  the  vendor  to  a  railway  station^ 
consigmed  to  the  order  of  the  vendee,  aire  not, 
iMst  lying  at  the  station,  waiting  the  order 
of  the  wendee,  and  before  any  order  given  or 
other  aet  done  by  him  constituting  an  accept- 
ance of  the  goods,  in  his  ^^  possession,  order 
or  disposition^"  with  the  consent  of  the  true 
omner,  so  as,  upon  his  bankruptcy,  to  give 
kis  iMssignees  any  right  to  them  under  the 
12  d:  13  VieL  c.  106.  s.  125,  notwithstanding 
the  goods  were  no  longer  in  transitu,a$ut  the 
right  of  stoppage  therefore  did  not  exist. 

The  following  case  was  stated  by  consent 
vithoat  pleadings. 

In  tlds  action  the  plaintiffs  seek  to 
neover  the  avm  of  80^  being  the  valne 
of  48|  qnarters  of  barley. 

1.  The  banknzpt,  John  Willden  the 
yoimger,  for  some  time  pnor  to  November 
1863,  carried  on  bnsiness  as  a  oom-mer- 
cbant  at  East  Dereham,  county  Norfolk. 
^  defendant  is  a  farmer  residing  at 
Gutle  Acre  in  the  same  comity. 

2.  The  defendant  on  the  3rd  of  Novem- 
ber 1863,  at  the  market  at  King's  L3n3n, 
entered  into  a  verbal  contract  with  the 
haakrapt  to  sell  him  48^  quarters  of  barley, 
at  Z5s.  per  quarter, — as  stated  in  the  an- 

Niv8uiEB,84.-^.B. 


nezed  examination  of  the  defendant  before 
the  Court  of  Bankruptcy,  the  whole  of 
which  is  to  be  taken  as  part  of  this  case, — 
the  price  amounting  to  84^  17 s.  6d.;  there 
was  no  written,  contract  and  no  payment 
on  account  The  sale  was  by  sample,  and 
the  bulk  was  taken  on  the  7th  of  November 
by  the  defendant  in  his  own  waggons  to 
the  goods-shed  of  the  Swaffham  Railway 
Station,  and  left  on  the  platform  there 
with  a  delivery-note  in  his  own  handwriting 
in  the  words  following:  "Great  Eastern 
Railway.  To  the  Station  Master,  Swaff  ham 
Station.  November  7th,  1863.  Receive  97 
coombs  of  barley,  consigned  to  the  order 
of  Mr.  Willden,  of  Dereham,  from  Thomaa 
Moore  Hudson,  Castle  Acre,  charges." 

3.  No  receipt  was  given  by  the  railway 
company  for  the  com. 

4.  It  is  the  custom  of  the  trade  for  the 
buyer  to  compare  the  sample  with  the  bulk 
as  delivered,  and  if  the  examination  is  not 
sati^actory  to  strike  it,  i.  e.  either  refase  to 
accept  it  or  allow  it  to  remain  as  the  pro- 
perty of  the  vendor;  and  notwithstanding 
the  delivery  of  the  bulk  by  the  defendant  at 
the  Swaffham  statdon,  it  was  in  the  power 
of  tilie  bankrupt  to  strike  the  com  if  it  had 
not  proved  according  to  sample  on  examin- 
ation  by  him  or  on  his  behalf. 

5.  On  the  9th  of  November  the  bank- 
rupt was  adjudicated  a  bankrupt  on  his 
own  petition  filed  on  that  day. 

6.  No  portion  of  the  com  was  paid  for. 
On  the  11th  of  November  the  defendant 
gave  a  verbal  notice  to  the  station-master 
at  Swaffham  not  to  deliver  the  com  into 
the  possession  of  the  bankmpt  or  his 
assignees,  or  any  other  person  without  his 
(Hudson's)  written  consent,  but  to  deliver 
the  same  to  him  or  his  order,  and  subse- 
quently on  the  same  day  gave  a  written 
notice  to  the  station-master  to  the  same 
effect  The  station-master  promised  the 
defendant  that  no  one  should  remove  the 
com  without  his  instructions. 

7.  At  the  time  these  notices  were  given 
the  com  was  still  on  the  platform  of  the 
goods>shed  at  the  station;  the  bankmpt 
had  given  no  orders  or  directions  respecting 
it,  nor  had  he  examined  it  to  see  whether 
the  bulk  corresponded  with  the  sample, 
nor  had  he  given  any  notice  to  the 
defendant  that  he  accepted  or  declined 
the  com. 

U 


146 


COURT  OF  QUEEN'S  BENCH : 


[N.S. 


8.  No  demurrage  was  charged  by  the 
railway  company  in  respect  of  the  com. 
It  was  the  custom  of  the  company  to  chai^ 
demurrage  on  com  or  other  goods  left  at 
the  station  for  upwards  of  five  days,  but 
not  for  any  shorter  period. 

9.  On  the  1st  of  December  the  plain- 
tiffs were  duly  appointed  assignees  of  the 
bankrupt,  and  on  the  same  day  they  gave 
notice  to  the  railway  company  that  they 
claimed  all  the  com  which  had  been  left 
by  various  persons  to  the  order  of  the 
bankrupt  at  the  different  stations  of  the 
railway. 

10.  The  railway  company,  on  being  in- 
demnified by  the  defendant,  delivered  the 
48^  quarters  of  barley  to  him  on  the  5th  of 
December  1863. 

11.  The  plaintiffs,  as  such  assignees, 
contend  that  there  was  a  perfect  delivery 
of  the  barley  to  the  bankrupt;  that  the 
iransittis  was  at  an  end,  and  that  the  pro- 
perty in  the  com  passed  to  them  as  such 
assignees. 

12.  They  also  claim  to  be  entitled  to 
the  com,  as  being,  under  the  circumstances 
above  stated,  in  the  order  and  disposition 
of  the  bankmpt  at  the  time  of  his  bank- 
ruptcy. 

13.  The  defendant  contests  the  above 
claim  altogether. 

14.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiffs,  under  the 
circumstances  above  stated,  were  entitled 
to  the  barley. 

1 5.  If  the  Court  shall  be  of  that  opinion, 
then  the  sum  of  80/.,  the  value  of  the 
barley,  is  to  be  paid  by  the  defendant, 
together  with  the  costs  of  this  action. 

16.  If  the  Comi;  shall  be  of  opinion  that 
the  plaintiffs  were  not  entitled  to  the  barley, 
then  the  plaintiffs  are  to  pay  the  defendant 
the  costs  of  this  action. 

The  examination  of  the  defendant  was 
as  follows :  "  I  sold  to  the  bankmpt  48^ 
quarters  of  barley  on  the  3rd  of  November 
1863.  The  sale  was  at  Lynn;  the  price  was 
35«.  per  quarter.  I  undertook  to  deliver  the 
barley  at  the  Swaffham  station  at  my  own 
expense ;  when  I  say  I  undertook,  I  mean 
that  it  was  usual  for  me  to  do  so.  I  had 
several  prior. dealings  with  the  bankrupt,  in 
which  I  delivered  the  com  to  the  order  of 
the  bankmpt  to  Swaffham  station.  The 
delivery-note  was  in  writing.   I  have  not 


the  delivery-note.  I  sent  this  com  in  my 
own  waggon  to  the  Swaffham  station  on 
the  7th  of  November  1863,  with  the  deli- 
veiy-note  in  my  own  handwriting.  Having 
hewi  that  Mr.  Willden  had  become  bank- 
rupt, I  verbally  and  also  by  writing  gave 
notice  to  the  station-master  at  Swaffham 
not  to  deliver  the  com,  and  claimed  to 
have  it  retumed  to  me,  and  it  was  given 
up  to  me  on  the  5th  of  December  1863,  on 
my  undertaking  to  indemnify  the  railway 
company.  I  believe  it  was  the  bankrupt's 
practice  to  have  com  which  he  purcfaaaed 
sent  to  his  order  at  the  railway  station,  and 
to  forward  such  com  from  the  station  to 
the  person  for  whom  he  purchased.  The 
bankrupt  had  no  warehouse  in  which  ^he 
could  store  it  The  value  of  the  com  which 
I  received  back  from  the  railway  company 
was  about  2s,  a  quarter  less  when  I  received 
it  back  than  when  I  sold  it" 

Melltsh,  for  the  plaintiffs  (April  25). — 
First,  there  clearly  could  be  no  stoppage  in 
transitu.  The  goods  were  delivered  by  the 
vendor  to  the  railway  company,  not  as  car- 
riers, but  as  warehousemen  for  the  vendee ; 
aind  therefore,  as  feur  as  the  vendor  and  vendee 
were  concerned,  the  tremsitits  was  at  an  end. 
Secondly,  there  was  an  acceptance  within 
the  Statute  of  Frauds,  either  by  the  bank- 
rupt or  his  assignees.  Four  days  elapsed 
between  the  delivery  at  the  station  and  the 
demand  by  the  defendant;  mere  lapse  of 
time  is  evidence  of  acceptance.  When  there 
has  been  an  acceptance,  the  evidence  re- 
quired by  the  statute  is  complete;  and  the 
contract  having  been  good  frt>m  the  ^first, 
the  case  is  as  if  the  statute  had  never 
passed.  This  is  shewn  by  Bailey  v.  Sweet- 
^^9  (1)*  There  is  no  case  in  which  there 
had  been  an  actual  delivery  by  the  vendor 
to  the  vendee,  and  it  has  been  held  that 
before  acceptance  the  vendor  could  disafifirm 
the  contract  and  demand  the  goods  back. 
Taylor  v.  Wakefield  (2)  wiU  be  reHed  npon 
by  the  other  side;  but  in  that  case  there 
had  been  no  delivery;  the  goods  at  the  time 
of  the  bargain  were  in  tiie  hands  of  the 
purchaser  as  bailee.  In  Morion  v.  Tibbett 
(3)  the  goods  had  never  been  seen  by  the 

(1)  80  Law  J.   Rep.   (h.s.)  C.P.  160;  8.a  9 
Com.  B.  Rep.  N.S.  848. 

(2)  6  E.  &  B.  765. 

(8)  16  Q.B.  Rep.  428;  lc.  19  Law  J.  Rep. 
(N.8.)  Q.B.  882. 
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Tendee,  and  the  mere  subsale  was  there 
held  evidence  of  acceptance  without  more. 
[BiiACKBUBN,  J. — Meredith  y.  Meigh  (4) 
18  very  like  this  case,  and  it  was  there  held 
that  a  delivery  such  as  would  support  a  count 
for  goods  sold  and  delivered,  the  vendee 
doing  nothing,  was  not  evidence  of  accept- 
aace.  In  Ctuack  v.  Eohinaan  (5)  it  was 
held  that  the  acceptance  might  be  before 
deliveiy;  but  there  the  vendee  had  seen 
and  agreed  to  take  the  specific  goods;  in 
the  present  case  the  vendee  had  only  seen 
the  sample.] 

In  Bu9heU  v.  Wheeler  (6),  after  a  deli- 
Teiy  at  the  warehouse  of  the  vendee's  agent, 
the  mere  lapse  of  time  was  held  evidence 
of  acceptance.  Thirdly,  if  the  property  in 
the  barley  remained  in  the  vendor,  then  it 
vas  in  ^e  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true 
owner. 

€fray  (J.  Brown  with  him),  for  the  de- 
fendant— ^No  doubt  the  transitue  was  at 
an  end;  the  first  point,  therefore,  is  not 
available  to  the  defendant  Secondly,  there 
was  no  evidence  of  acceptance;  the  contract 
therefore  was  *^  not  good  " ;  and.  the  property 
therefore  remained  in  the  vendor,  and  he 
had  a  right  to  demand  possession  from  the 
railway  company. 

[CoGKBUBN,  C.J. — Is  there  any  case 
where  the  buyer  claims  performance  of  the 
contract,  and  the  seller  has  been  held  able 
to  repudiate  the  contract  and  say  Give  me 
back  my  goods  f\ 

Taylor  v.  Wakefidd  (2)  is  precisely  that 
cassL  It  is  a  direct  authority  that  until 
there  is  a  binding  agreement  signed,  or  the 
other  requisites  of  the  statute  complied 
with,  either  party  may  recede.  Unless  the 
sale  be  of  a  specific  chattel,  no  property 
passes  by  the  mere  delivery  to  the  agent  of 
the  vendee — QodU  v.  Rose  (7).  In  Norman 
V.  Phillips  (8)  timber  was.  sent  by  railway 
and  arrived  at  the  vendee's  station,  and 
the  invoice  was  sent  to  the  vendee,  who  kept 
it  more  than  a  month,  and  yet  it  was  held 
there  was  no  evidence  on  which  the  jury 

(4)  2  E.  ft  B.  364;  8.C.  22  Law  J.  Bep.  (n.s.) 
Q.B.  401. 

(5)  1  B.  &  S.  299;  ■.  o.  SO  Law  J.  Bep.  (n.b.) 
Q.B.  261. 

(6)  15  Q.B.  Bep.  442,  n. 

(7)  17  Com.  B.  Bep.  N.S.  229;  8.  c.  25  Law  J. 
Rep.  (ir.B.)  C.P.  61. 

(8)  14  Mee.  k  W.  277- 


ought  to  find  an  acceptance.  Hunt  v.  HeM 
(9)  is  a  distinct  authority  that  there  can 
be  no  acceptance  unless  the  vendee  has  had 
an  opportunity  of  examining  the  goods 
and  seeing  whether  they  correspond  with 
the  sample  or  order. 

[CocxBUKN,  C.J. — In  the  considered 
judgment  of  the  Court  of  Queen's  Bench 
all  the  cases  are  examined,  and  the  con- 
clusion come  to  is  directly  contrary  to 
H'unt  V.  Hecht  (9).] 

In  Nicholson  v.  Bower  (10)  the  vendee 
had  actually  examined  a  bulk  sample,  and 
found  it  to  correspond,  and  yet  it  was  held 
that  this  did  not  amount  to  an  acceptance 
per  se. 

Gray  continued  his  argument  (May  5). 
—  First,  there  was  no  valid  contract  by 
the  Statute  of  Frauds  to  pass  the  pro- 
perty in  these  goods  to  the  bankrupt. 
The  possession  of  the  carriers  at  the  time 
of  the  bankruptcy  was  the  possession  of 
the  vendor,  the  defendant,  because  there 
never  had  been  any  acceptance  at  that  time 
to  give  validity  to  the  contract  of  sale.  The 
carriers  had  no  power  to  accept  the  goods 
so  as  to  bind  the  vendee.  The  case  of  Bailey 
V.  Sweeting  (1)  is  distinguishable  from  the 
present  case.  There  the  vendee  was  the 
person  to 'make  the  acknowledgment  in 
writing,  and  he  did  so ;  but  here  the  car- 
riers (the  railway  company)  had  no  autho- 
rity to  bind  the  vendee  by  acceptance  at 
the  time  of  the  bankruptcy.  They  were  the 
agents  of  the  vendor  and  not  of  the  vendee. 
Then,  further,  to  constitute  a  binding  ac- 
ceptance within  the  statute,  there  must  be 
a  consent  of  both  vendor  and  vendee  at 
the  time  of  acceptance ;  but  here  the  con- 
sent of  the  vendor  was  withdrawn  before 
anything  was  done  which  could  constitute 
acceptance  by  the  vendee  or  the  carriers  as 
his  agents— Tay/or  v.  Wahifield  (2) ;  the 
reason  of  which  decision  is  given  by  WiUes, 
J.,  at  page  152  of  30  Law  J.  Rep.  (n.s.) 
C.P.,  to  have  been  on  that  ground.  Next 
the  com  did  not  pass  to  the  assignees 
under  the  bankruptcy  as  being  in  the 
order  and  disposition  of  the  bankrupt 
By  the  12  &  13  Vict,  c  106.  s.  125,  "if  any 
bankrupt  at  the  time  he  becomes  bankrupt 

(9)  8  Exch.  Bep.  814 ;  b.  c.  22  Law  J.  Bep.  (N.s.) 
Exch.  293. 

(10)  1  EL  &  B.  172;  8.c.  28  Law  J.  Bep.  (n.s.) 
Q.B.  97. 


148 


COURT  OF  QUEEN'S  BENCH : 


[N.a 


sliall  by  consent  and  pennissicHi  of  the  true 
owner  thereof  have  in  his  possession,  order 
or  disposition  any  goods  or  chattds  whereof 
he  was  reputed  owner,  or,''  &c,  **  the 
Court  shall  have  power  to  order  the  same 
to  be  sold  and  disposed  of  for  the  benefit 
of  the  creditors  under  the  bankruptcy." 
First,  the  com  was  not  in  the  possession, 
order  or  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy ;  secondly,  if  there 
was  any  possession  of  any  sort  in  the  bank- 
rupt, it  was  not  such  a  possession,  <&c.  as 
is  contemplated  by  the  statute ;  thirdly, 
there  was  no  such  reputation  of  ownerahip 
as  to  make  the  bankrupt  reputed  ownef ; 
fourthly,  there  was  no  consent  of  the  true 
owner  to  the  bankrupt's  possession,  order 
or  disposition  of  the  com  as  owner  theret^. 
The  bankropt  had  no  possession,  order  or 
disposition  at  the  lime  of  bankraptcy. 

[CocKBUBN,  C.J. — An  order  was  given 
to  the  railway  company  telling  them  to 
give  possession  to  the  bankrupt  J 

But  there  was  no  contract  upon  which 
the  order  to  give  possession  was  founded. 

[Blackbubx,  J. — I  am  inclined  to  think 
there  might  be  a  contract  in  fact] 

But  whether  there  was  a  contract  in  fact 
or  not  makes  no  difference  in  this  respect, 
if  it  is  not  rendered  valid  in  law.  When  the 
defendant  rescinded  the  contract,  it  was  as 
if  the  owner  had  sent  the  goods  by  mistake 
to  be  delivered  to  the  bankrupt ;  there 
would  then  be  no  possession,  order  or  dis- 
position in  the  bankrupt 

[Blackburn,  J. — I  agree  a  mistaken 
consent  is  no  consent.  Cocklburn,  C.J. — 
There  was  no  extinction  of  the  contract  at 
the  time  of  the  bankruptcy.] 

It  is  as  if  the  goods  had  been  consumed 
by  fire. 

[CocKBURN,  C.J. — ^But  at  the  time  of 
the  bankruptcy  the  bankrupt  nught  have 
gone  to  the  station,  and  by  an  order  have 
disposed  of  the  goods.  No  consent  of  the 
owner  would  have  been  necessary.] 
•  Such  a  test  is  not  sufficient  to  try 
whether  the  possession,  &c  is  a  possession 
under  the  statute.  For  if  there  was  any 
possession,  there  was  no  such  possession 
as  to  satisfy  the  statute.  Mere  possession  is 
not  enougL  Possession  of  goods  sent  to 
the  bankrupt  "  on  sale  or  return"  is  not  an 
acceptance  so  as  to  change  the  property  or 
make  them  in  the  order  and  disposition  of 


the  bankrupt  within  the  old  statote  of  21 
Jac  1.  c  l9,—Gib$on  v.  Bray  (11).  Tlie 
observations  of  Gibbs,  C.  J.  in  that  caae  as 
to  what  poesessioQ  would  be  within  thai 
statute  are  worthy  of  attration,  tiioogh  he 
was  overruled  as  to  the  particular  point  of 
his  ruling  in  that  case.  The  same  caae  is 
tepoited  in  Banc,  8  TautU.  76,  and  Dallas, 
J.  points  out  VBk  his  judgment  that  it  is  a 
fitUacy  to  say  that  mere  possession  of  goods 
by  a  bankrupt  by  means  whereof  a  jGiJae 
credit  may  arise  is  a  ^sufficient  possesBiony 
by  declaring  that  the  possession  of  fiustois, 
trastees  aid  others  is  not  snfficawit ; 
and  he  says,  ''The  true  question  is,  wkether 
the  bankrupt,  having  the  goods  in  his 
power,  has  taken  upon  himself  the  ofder 
and  disposition  thereof" 

[Bi«ACKBT7RK,  J. — It  IB  propciiy  admitted 
that  the  transUus  by  the  railway  company 
was  terminated,  because  they  held  them  at 
the  order  or  disposition  of  the  bankrupt 
Is  not  such  an  order  or  disposition  within 
the  statute?  Shse,  J. — The  order  or  dispo- 
sition must  be  as  reputed  owner  with  tha 
consent  of  the  true  owner.] 

There  was  no  reputation  of  ownership. 
The  bankrupt  never  came  near  and  never 
accepted  the  com,  and  no  one  but  the  rail- 
way company  knew  that  it  was  for  him. 
The  character  of  tiie  possession  of  the  rail- 
way company  may  depend  upon  what  mia^ 
take  place  subsequently;  thus,  if  the  vendee 
authorizes  the  vendor  to  send  goods  by  a 
railway  company,  and  there  Lb  a  valid  con- 
tract, the  possession  of  the  railway  company 
is  the  possession  of  the  vendee;  but  here,  to 
constitute  a  valid  contract  acceptance  was 
wanting,  and  there  was  no  acceptance  by 
the  vendee.  Thus  in  Meredith  v.  Afeigh  (4), 
where  goods  above  10/L  in  value  were  ver> 
bally  ordered  to  be  shipped  on  board  a 
vessel  selected  by  the  vendor,  for  which  a 
bill  of  lading  was  signed  and  sent  to  ven- 
dees, but  the  vendees  did  and  said  nothings 
and  the  goods  perished  at  sea,  the  goods 
were  held  to  be  at  the  loss  of  the  vendor, 
as  there  was  no  acc^tance  within  the  star 
tute,  and  from  the  judgment  of  Erie,  J., 
that  what  would  constitute  good  evidence 
of  a  delivery  of  goods  to  satisfy  a  count  for 
goods  sold  and  delivered  would  not  be  suffi- 
cient to  make  an  acceptance  and  receipt 

(11)  Holt,  N.P.  556. 
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intfain  tiie  Stofcaie  cf  Fratids.  In  Hart  v. 
Bwk  (12),  the  Tendee,  under  a  Terbal  oxdeiv 
named  the  whasf  to  vhkh  the  goods  vere 
to  be  sent  for  transmission  to  lum  by  sea, 
yet  a  delrraiy  at  that  wharf  did  not  const!- 
tote  u  acceptance  and  receipt  Tnthin  the 
Statute  of  Fraads.  So  here^  there  was  no 
aooeptance  and  receipt,  and  therefore  no 
poesesaioi^  by  tiie  bankmpt  or  any  one  as 
hisigenl 

[BLACKBVBar,  J. — ^The  cases  of  Hart  y. 
BmA(13)  and  Meredith  t.  Meiffh(4)  mean 
tiiere  may  be  a  receipt  or  delivery,  but  yet 
DO  acceptance  and  receipt  within  the 
statute.] 

But  then  to  make  a  detivery  to  a  carrier 
a  good  delxrery,  the  deliveiy  must  have 
been  under  a  contract,  by  whidi  the  canier 
18  to  receive;  but  here,  there  being  no  con* 
tract,  there  was  no  ddivery  or  receipt  by 
the  canier  for  the  bankrupt,  but  a  deUveiy 
to  some  one  or  other  who  became  thereby 
bailee  for  the  vendor.  Next,  there  must  be 
a  consent  on  the  part  of  the  vendor  to  the 
vendee  holding  the  goods  as  the  goods  of 
the  vendor;  but  here,  as  far  as  there  ever  was 
any  consent,  it  was  a  consent  to  the  vendee 
holding  tibe  goods  under  the  contract  as  his, 
the  vendee's,  gooda 

[CocKBUSN,  O.J. — ^The  intention  was, 
that  the  goods  should  be  held  by  the  vendee 
aa  nnderthe  contract,  that  ia,  if  the  contract 
was  carried  out,  and  with  a  right  to  have 
tiiem  again  if  it  was  not  performed.] 

In  LoadY.  Oreen(l3)f  the  decision  turned 
on  the  question  whether  the  true  owners  of 
the  goods  consented  to  the  apparent  owner- 
ship as  Buch  of  the  bankrupts.  The  consent 
there  was,  the  bankrupt  should  hold  them 
88  his  own  under  a  contract  of  sale,  which 
the  vendors  after  the  bankruptcy  were  en- 
abled to  annul  on  the  ground  of  fraud. 

[Shxx,  J.t— a  party  to  be  bound  must  be 
a  party  to  consent  to  the  property  being 
held  80  as  to  give  a  false  appearance.] 

In  WiUdju  V.  Bromhead{l4:),  there  was  a 
consent  to  the  possession  by  the  bankrupt 
hut  not  to  ownership^  and  shews  that  there 

02)  B.  B.  ft  E.  494;  8.0.  27  Law  J.  Rep.  <n.b.) 
Q.B.2n. 

03)  15Mee.fcW.216;B.c.l5LawJ.Rep.(ir.s.) 
Exck  118. 

04)  7  SootI,  N.R.  921 ;  t.  c.  6  Man.  ft  G.  968 ; 
l«UwJ.Rep.(ir.B.)  C.P.  74. 


must  be  a  consent  to  possession  as  reputed 
owneis. 

[Blackbubit,  J. — ^There  the  bankrupt 
had  dedared  as  well  as  he  could  do  that  he 
was  not  the  owner.] 

The  meaning  of  this  provision  is  well 
explained  by  Lord  Eedesdale  in  Joy  v. 
GampbeU{l5). 

Mellish,  in  reply. — ^First^  with  respect  to 
the  Statute  of  Frauds.  Upon  a  verbal  con- 
tract and  delivery  to  purchaser  or  Mb  agent 
the  seller  cannot  by  simple  notice  require 
the  re-deliveiy,  so  as  to  prevent  ike  pur- 
chaser receiving  them  so  as  to  amount  to 
an  acoeptanca  The  cases  cited  only  shew  a 
ddivery  without  any  acceptance — Taylor  t. 
W(xkefield{2).  The  caniers  were  the  agents 
here  for  the  vendee,  and  held  the  goods  in 
that  character,  therefore  no  notice  could 
prevent  an  acceptance  in  fact.  The  effect  of 
a  receipt  and  acceptance  of  goods  under  a 
contract  within  the  statute  is  to  refer  back 
to  the  original  making  of  the  contract,  in 
fact,  and  put  the  ri^ts  of  the  parties  on  the 
same  footing  as  if  there  had  been  a  valid 
contract  from  the  beginning  and  the  act 
had  never  passed,  for  these  facts  are  only 
required  as  corroborative  evidence  of  the 
contract,  th^iefore  it  is  that  the  vendor 
under  a  parol  contract  within  the  statute 
sues  if  the  carrier  loses  the  goods  on  their 
conveyance  to  their  destination  and  before 
acceptance  by  the  vendee,  but  if  the  goods 
are  merely  injured  in  the  carriage  before 
delivery  and  ^e  vendee  accepts  &em,  the 
vendee  sues  for  the  injury.  The  only  ques- 
tion is,  whether  there  has  been  an  acceptance 
de  faeto  or  not,  at  any  time  would  do — 
Bailey  v.  Sweeting  (I)  which  supports  the 
retrospective  operation  of  this  contract 

[CocKBURN,  C.  J. — ^I  should  be  sorry  to 
extend  Bailey  v.  Sweeting  {\)  one  jot  fur- 
ther. Blacebukn,  J. — Suppose  the  vendor 
to  have  an  action  of  trover  against  the  com- 
pany for  non-delivery  of  goods,  can  that 
vested  right  of  action  be  taken  away  by 
a  subsequent  acceptance  by  the  vended 
CocKBUBN,  C.  J. — We  need  not  go  so  fiur ; 
the  question  is,  whether  up  to  the  time  of 
acceptance  the  contract  may  not  be  repu- 
diated by  either  party.] 

It  cannot.     There  always  is  a  contract, 
and  the   corroborative  facts  are  only  re- 
quired as  evidence  of  its  existence. 
(15)  1  Sch.  ft  Lef.  336. 
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[CocKBUBN,'  C.  J.  —  The  termB  of  the 
company's  answer  and  the  selWs  notice 
amount  to  a  rescission  on  the  part  of  the 
vendor,  with  consent  of  the  warehouseman. 
There  is  no  contract  till  snbseqnent  accept- 
ance.] 

YeSy  there  always  was  a  contract  The 
rules  of  pleading  are  in  favour  of  the  plain- 
tiffs. Upon  acceptance,  there  may  be  an 
action  with  reference  to  a  breach  of  con- 
tract committed  before  acceptance.  Take  the 
case  of  a  purchaser  not  bound,  but  a  vendor 
bound  by  a  note  in  writing,  when  the  pur- 
chaser does  the  corroborating  act,  then  the 
vendor  is  bound  from  the  first  But  the 
vendee  here  accepted  the  goods  through 
the  railway  company,  for  by  doing  nothing 
for  a  sufficiently  long  time  he  may  shew  ac- 
ceptance. The  amount  of  time  is  a  question 
of  degree. 

[CoGKfiUBN,  C.J. — But  here  the  goods 
were  bought  three  days  before  the  bank- 
ruptcy ;  surely  not  long  enough  to  make  an 
acceptance  by  merely  doing  nothing.] 

In  Norman  v.  Phillips  (8)  there  was  no 
acceptance,  because  the  purchaser  refused 
to  take  the  goods  on  the  day  of  the  arrival 
of  the  goods ;  and  the  reasons  of  Alderson, 
B.,  that  an  acceptance  within  the  statute 
must  be  such  as  to  preclude  the  purchaser 
from  objecting  to  the  quality  of  the  goods, 
was  dissented  from  in  iforton  v.  Ttbhett  (3). 
In  Hunt  V.  Heckt  (9),  which  conflicts  to  a 
great  extent  with  Morton  v.  TihbeU  (3), 
something  remained  to  be  done  before 
acceptance  could  take  place.  NickoUon  v. 
Bower  (10)  turns  on  refrisal.  Then,  the 
assignees  might  adopt  the  contract— ^jSoo^  v. 
Pettit  (16).  Lord  Alvanley  there  goes  into 
the  question  how  far  the  assignees  may 
take  possession  of  goods,  though  consignors 
eould  not  come  in  imder  the  commission ; 
and  refers  to  Ellis  v.  jEir«n^(17)  to  shew 
that  bankruptcy  was  no  countermand  of  the 
order,  and  says  that  "for  the  purpose  of 
receiving  goods  the  assignees  stand  in  the 
place  of  the  bankrupt." 

[Blackbubn,  J.  referred  to  Van  Casteel 
V.  Booker  (18)  and  Gibson  v.  GamUhers 
(19).] 

(16)  3  Bos.  &  P.  469. 

(17)  S  Term  Rep.  464. 

(18)  18  Law  J.  Rep.  (n.s.)  Ezch.  9;  8.c.  2 
Ezch.  Rep.  691. 

(19)  8  Mee.  &  W.  821;  8.c.  11  Law  J.  Rep. 
(N.8.)  Ezch.  188. 


The  possession  of  the  laUway  company, 
under  tiie  circumstances  of  this  case,  is  the 
possession  of  the  bankrupt^  and  he  is  there- 
fore apparent  owner. 

fBLACKBiTRN,  J. — I  cannot  help  feeling 
a  doubt  whether  the  credit  of  a  bankrupt 
depends  upon  possession  as  apparent  owner, 
but  still  the  law  is  so.  Msllos,  J. — ^The 
intention  was,  that  he  should  be  true  owner, 
and  not  that  his  possession  should  be  aa 
reputed  owner.  Gockbubn,  C.J. — ^They 
must  be  in  hia  order  and  disposition,  with 
the  consent  of  the  true  owner,  otherwise^  the 
goods  being  sent,  the  vendor  would  loee 
them,  though  the  bankrupt  refrised  ^to 
accept  and  pay  for  them.  Blackburn,  J., 
referring  to  the  fourth  paragraph  of  the 
case,  said,  the  practice  bdng  known,  would 
they  be  reputed  to  be  his  when  it  waa 
known  that  the  goods  were  only  sent  on 
tiie  7th  or  8th  of  November  1] 

But  though  it  was  a  sale  by  sample,  a 
person  ought  not  therefore  to  suppose- thai 
the  bulk  would  not  agree  with  the  sample. 
In  Ghibson  v.  Bray  (11)  a  distinction  was 
alluded  to  between  the  possession  of  &ctors 
and  of  trustees.  He  then  referred  to  Mere^ 
dkh  V.  Meigh  (4)  and  HaH  v.  Bush  (12).  U 
the  purchaser  orders  goods  verbally  to  be  sent 
by  the  carrier,  and  afterwards  the  vendor 
comes  to  the  carrier  and  orders  him  to  give 
them  back,  the  carrier  might  refuse  to 
do  so. 

(Gray  referred  to  the  case  of  Scott  v. 
Pettit  (16),  and  said  that  in  that  case  there 
was  a  contract;  but  that  assignees,  where 
there  is  no  contract,  cannot  take  upon  them- 
selves to  accept) 

CooKBiTRK,  O.J. — ^This  case  has  been 
argued  with  great  ability  and  learning  on 
both  sides.  Our  judgment  ought  to  be  for 
the  defendant.  The  first  question  raised 
was,  whether  the  defendant  was  entitled 
to  stop  the  goods,  as  being  in  transitu. 
This  point  was  properly  given  up  by  the 
defendant,  for  clearly  the  transiius  had 
ceased.  The  goods  had  arrived  at  the  place 
which  as  between  buyer  and  seller  was  the 
place  of  their  destination;  therefore  the 
transiius  was  at  an  end.  Then,  at  the  time 
the  defendant  demanded  possession  of  the 
goods,  was  the  property  in  him  so  as  to 
give  him  the  right  to  get  possession)  That 
depends  upon  whether  the  Statute  of  Frauds 
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had  been  aatisfied.  But  did  the  deliTery 
by  the  defendant  to  the  railway  company 
under  the  arrangement  between  them  in 
itself  nuke  a  receipt  and  acceptance  under 
that  statute?  I  think  not.  The  cases  of 
HaH  y.  Bu^  (12)  and  Hunt  v.  Heeht  (9) 
are  condnsive  authorities  to  shew  that  a 
deliveiy  to  the  railway  company  was  not 
a  receipt  and  acceptance  by  the  buyer.  In 
the  former  case  brandy  had  been  delivered 
at  a  vault  to  be  put  on  board  ship  to  be 
conveyed  to  the  place  where  the  buyer 
earned  on  business,  and  it  was  held,  that 
there  was  no  acceptance  of  the  brandy. 
Here  goods  were  given  to  the  railway  com* 
pany  to  be  carried  to  another  place  to  the 
order  of  the  buyer.  The  case  of  Hunt  v. 
Heckt  (9)  goes  a  step  further,  and  is  bind- 
ing on  ns.  There  the  buyer  had  a  right  to 
inspect  the  articles  sold,  to  see  if  they  were 
in  accordance  with  the  contract,  and  it  was 
held  that  there  was  no  acceptance  until 
he  had  had  time  to  see  whether  they  were 
80  or  not  The  other  point  then  presents 
itself,  namely,  as  to  whether  the  assignees 
of  the  buyer  were  entitled  to  be  put  in  the 
hankrupt  buyer^s  place  for  the  purpose  of 
accepting  the  goods,  and  so  to  take  the 
case  out  of  the  Statute  of  Frauds.  I  assume 
that  they  would  have  a  right  as  assignees 
to  perfect  a  right  or  interest  of  the  bank- 
nipt  inchoate  at  the  time  of  bankruptcy. 
If  80,  was  the  bankrupt  in  sudi  a 
condition  as  to  be  able  to  accept  these 
goods  at  the  time  of  bankruptcy?  and  that 
depends  upon  the  Statute  of  Frauda 
Assuming  tiiat  there  had  been  no  acceptance 
and  receipt  by  the  buyer,  I  think  without 
acceptance  there  is  no  viUid  contract,  that 
is  to  say,  no  contract  binding  upon  either 
party.  It  is  clear  that  until  acceptance,  no 
property  can  pass;  the  property  therefore 
remains  in  the  seller  until  acceptance,  and 
he  had  a  right  to  exercise  that  right  of 
property  and  did  so,  and  the  railway 
admitted  his  right.  I  think  this  put  an 
end  to  the  contract  Now  comes  the  ques- 
tion  whether  these  goods  were  left  in  the 
order  and  disposition,  and  I  think  the  case 
oiLoady.  Green  (13)  quite  disposes  of  that 
question.  I  approve  of  that  case.  There 
must  be  a  consent  of  the  seller  that  the 
buyer  should  be  considered  merely  osten- 
liUe  owner;  but  here,  I  think,  the  consent 
^  to  his  being  vendee. 


Blaokbusk,  J. — ^I  am  of  the  same  opin* 
ion.  This  case  does  not  depend  upon 
stoppage  in  transitu;  and  if  the  Statute  of 
Frauds  had  been  satisfied,  the  goods  would 
have  belonged  to  the  purchaser.  But  there 
must  have  been  both  acceptance  and  receipt 
to  bind  both  purchaser  and  vendor  under 
that  statute.  The  delivery  to  the  railway 
was  on  the  7th  of  November;  the  goods  lie 
at  the  station  till  the  9th,  on  which  day 
the  bankruptcy  occurred.  The  bankrupt 
never  meddled  with  the  goods,  but  I  think 
there  would  have  been  some  evidence  of 
acceptance,  as  in  Morton  v.  Tibbett  (3), 
whidh  establishes  that  lapse  of  time  is 
some  evidence.  But  here  shortness  of  time 
and  position  of  vendee  negative  such  an 
assumption.  Assuming  that  the  contract 
was  not  made  good  by  acceptance,  ac- 
cording to  Meredith  v.  Meigh  (4),  if  the 
goods  had  perished  by  accident,  it  would 
have  been  the  loss  of  the  vendor,  be- 
cause the  property  had  not  passed  and 
still  remained  in  him.  From  the  9th 
of  November  to  the  1st  of  December  the 
goods  remained  the  vendor's,  and  he  then 
demanded  them  firom  the  company.  They 
did  not  refuse  them,  but  said  they  would 
not  part  with  them  without  giving  him 
notice.  After  that,  could  there  be  any  sub- 
sequent acceptance  without  the  consent  of 
the  vendor?  Bailey  v.  8v>eeting  {\)  does 
not  affect  the  present  case  unless  there 
was  an  acceptance.  If  the  vendor  had 
permitted  the  vendee  to  take  them,  it  might 
have  been  an  acceptance;  but  after  what 
happened  there  could  not  be  an  acceptance, 
because  I  think  it  would  require  the  con^ 
sent  of  the  vendor  to  the  acceptance.  Next, 
was  there  order  or  disposition  as  reputed 
owner?  Loadv,  Ch-een  (IS)  decides  that 
the  true  owner  as  such  must  consent  that 
the  other  side  should  be  reputed  owner, 
not  being  true  owner;  but  here,  I  think, 
the  vendor  only  consented  that  the  bank- 
rupt should  have  them  imtil  he  should  be 
true  owner.  On  that  ground  also  I  think 
the  defendant  is  entitled  to  our  judgment 
in  his  favour. 

Mellob,  J. — ^This  case  was  a  sale  of 
goods  by  sample  over  the  value  of  10^ 
The  Statute  of  Frauds  says — [The  learned 
Judge  read  the  section].  Now  here  the 
goods  so  sold  were  sent  to  the  railway 
station  by  order  of  the  buyer,  and  there 
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must  be  an  acceptance  of  goods  so  sold. 
The  purchaser,  howeyer,  did  nothing  under 
the  contract,  and  the  vendor  countermands 
his  prior  directions,  and  the  station-master 
promises  that  he  will  not  part  with  them. 
All  this  occurs  before  any  act  by  the  vendee 
to  bind  the  contract;  therefore  the  property 
did  not  pass.  As  to  the  other  point,  I 
agree  to  what  has  been  said,  that  posses^ 
sion  under  the  Bankrupt  Act  applies  to 
different  acts  from  those  in  the  present 
case. 

Shsb,  J.  concurred. 

Judffvuwt  for  ike  defendoML 


1865.       )ALKXAin>BR      V.      THB     HORTH- 
AfHril  25.  j      BASTSRK  RAILWAY  OOHPAITT. 

IM>el — JugHfication — Inaccuraie  State- 
vtent. 


1865. 
May  6. 


THE  QUEEN,  on  the  prosecu^ 

turn  of  THE  COMMITTEE  OF 
VISITORS  OF  THE  CAM- 
BRIDGESHIRE, ISLE  OF  ELY, 
AND  BOROUGH  OF  CAM- 
BRIDGE  LUNATIC    ASYLUM, 

appellants^  v,  the  over- 
seers OF  THB  PARISH  OF 
FULBOURN,  reipondenta. 

Poor-  Bate  —  County  Lunatic  Asylum^ 
Bating  of — ^^ Purposes  of  an  Asyhm" — 
le^nViet.  C.9T.  «.35. 

A  eouniy  lumxtie  cuylum,  though  vuiny 
pauper  lunatics  not  belonging  to  the  county 
are  confined  in  it^  and  some  patients  not 
paupers^  from  both  of  which  classes  con- 
mderable  profits  are  made,  is  "  used  for  the 
purposes  of  an  asylum**  within  the  meaning 
of  the  Uth  section  of  the  16<^  17  Vict.  c.  97, 
and  therefore  rateable  only  at  the  value  at 
which  the  land  on  which  it  is  built  toot 
eusessed  at  the  time  it  wajs  purchased. 

Land  cultivated  as  farm  caul  garden  by 
ike  lunatics  assisted  by  skilled  labourers^ 
the  produce  beyond  that  consumed  by  the 
inmates  of  the  asylum  being  sold  md  d 
profit  realisedj  is  land  used  for  the  purposes 
of  an  asylum  within  the  meaning  of  the 
above  sectionj  if  the  primary  object  is  not 
the  profit  hut  the  healthful  employment  of 
the  lunatics. 

[Tor  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.a  p.  106.] 


The  plaintiff  charged,  cu  a  Ubel  uj 
a  notice  published  by  the  defendantSy  a  railr> 
way  company  f  which  stated  that  thcpkunt^ 
had  been  convicted  by  Justices  of  an  offence 
against  the  defendant^  by-laws  and  fined 
with  an  attematwe  of  three  week^  impriaomr 
ment;  ike  alternative  in  the  conviction  was 
really  fourteen  days: — ^Held,  that  it  was  a 
question  for  the  jury  whether  the  statement 
charged  as  libellous  was  or  was  not  substeasr 
tially  truCf  and  that  the  inaccuracy  of  the 
statementdidnot  necessarily  make  it  libeilams. 

Declaration — ^That  the  defendants  fisladly 
and  maliciously  wrote  and  piinted  and 
published  of  the  plaintiff  the  words  follow- 
ing— "North-Eastem  Railway.  Caution. 
J.  Alexander,''  (meaning the  pki&tiff)  "mar 
nu£Bctnrer  and  general  merchant^  Trafalgar 
Sixeet^  Leeds,  was  charged  before  the  magia- 
trates  of  Darlington,  on  the  28th  of  Sep- 
tember, for  riding  in  a  train  from  Leeds  for 
which  his  ticket  was  not  available  and 
refusing  to  pay  tha  proper  fura  He  was 
convicted  in  the  penidty  of  9L  Is.  IQd,^  in- 
cluding costs,  or  three  weeks'  imprisonments" 

Plea — ^That  the  plaintiff  was  convicted 
before  two  Justices,  for  that  the  plaintiff 
on  the  24th  of  August^  having  procored  a 
ticket,  did  therewi^  travel  on  the  defen- 
dants' railway  in  a  carriage  attached  to  a 
train  other  than  the  train  for  which  it  was 
issued,  contrary  to  the  defendants'  by-law, 
made  under  the  authority  of  their  act  of 
parliamenti  and  the  Justices  adjudged  the 
plaintiff  for  his  said  offence  to  forfeit  and 
pay  1/.,  to  be  applied  accordingto  law,  and 
8/.  Is.  lOd.  costs,  and  if  the  said  smns 
should  not  immediately  be  paid,  the  Juaticee 
ordered  that  the  same  should  be  levied  by 
distress,  and  in  default  of  distress  they 
a4judged  the  plaintiff  to  be  imprisoned  for 
the  space  of  a  certain  timCj  to  wit,  three 
weeks{l),  unless  the  said  sum  and  all  costs 

(1)  The  plea  origimdly  stated,  tiist  the  JnstioM 
adjudged  the  pla^ftliff  to  be  imjpiunned  fior  the 
epece  of  fourlem  dujfs,  and  the  pleintiff  demiuied 
to  it;  on  the  argument  the  Court,  after  >*«^ng 
Melliah  for  the  defendants,  without  calling  on 
Hcdkar  for  the  plahitifl^  allowed  the  defendants  to 
amend  the  plea  as  it  now  standa. 


Vol.  34.] 


EASTER  TERM,  1865. 


163 


and  duurgeB  ahonld  be  sooner  paid,  wHch 
coDYiddon  at  the  time  of  the  doing  by  the 
defendants  of  what  is  complained  of  was  in 
full  force. 

Replication — Setting  out  the  conyiction 
verbatim,  which  was  as  stated  in  the  plea, 
vith  the  exception  that  the  amount  of  im- 
prisonment adjudged  in  default  of  payment 
or  levy  by  distress  was  fourteen  diays,  and 
not  three  weeks. 

Rejoinder — That  the  conyiction  is  de- 
scribed vith  substantial  and  sufficient  accu- 
racy and  truth,  as  well  in  the  words  of  the 
publishing  of  which  the  plaintiff  has  com- 
plained as  in  the  plea,  and  that  the  words 
so  far  as  they  differ  in  their  literal  meaning 
from  the  words  of  the  conviction  are  not 
libellous;  and  that  tiie  words  so  far  as 
they  are  libellous  appear  from  the  alle- 
gations in  the  plea  and  from  the  conviction 
to  be  and  the  same  in  fact  are  true  in 
substance. 

Demurrer  and  joinder. 

Hoiker,  in  support  of  the  demurrer. — The 
replication  shews  that  in  point  of  fact  the 
plea  contained  no  justification,  and  the  re- 
joinder does  no  more  than  reiterate  the  plea. 
The  notice  charged  as  libellous  is  not  justi- 
fied by  the  plea,  the  amount  of  penalty  and 
costs  beinglumped  together,  and  the  length 
of  the  alternative  imprisonment  being  larger 
than  that  really  imposed ;  both  these  inac- 
curacies were  likely  to  create  a  prejudice 
against  the  plaintiff,  and  would  lead  ^the 
public  to  believe  he  had  been  guilty  of  a 
graver  offence  than  that  with  which  he  had 
in  hct  been  charged. 

[CocKBUBK,  C.J. — It  is  a  question  for 
the  jury  whether  the  libel  was  in  substance 
true;  but  we  cannot  say  as  a  matter  of  law 
that  the  substitution  of  three  weeks  for 
a  fortnight  makes  the  statement  libellous; 
the  jury  will  have  to  say  whether  the  inac- 
curate statement  would  have  a  different 
effect  on  the  public  than  the  literal  truth. 
Blackbitbn,  J. — When  the  case  was  before 
the  Court  on  the  former  occasion  (1),  the 
defendant,  by  pleading  a  conviction  and 
s  penalty  with  the  alternative  of  fourteen  * 
days'  imprisonment,  as  a  justification  to 
the  libel  stating  the  alternative  as  three 
weeks'  imprisonment,  asked  the  Court  to 
Bsj  as  a  matter  of  law  that  the  difference 
«>M^  not  be  libellous.  The  plaintiff  now 
asks  us  to  say  that  the  difference  must 
Niw  SsBixs,  84.— Q.B. 


be  libellous.  It  is  not  necessarily  libellous, 
therefore  the  rejoinder  is  good.] 

Secondly,  the  plea  ought  to  allege  that 
the  conviction  is  still  unreversed — Gudding- 
ton  V.  Wtlkins(2), 

[Blackbubn,  J. — It  is  perfectly  immate- 
rial whether  the  conviction  is  still  subsisting 
or  not,  for  if  the  plaintiff  was  convicted,  the 
libel  is  true.  Mellob,J. — Theca&einHobart 
was  that  a  pardon  had  been  granted,  which 
put  the  plaintiff  in  the  same  position  as  if 
he  had  never  committed  the  offence  charged. 
CocKBUBN,  C.J. — If  the  conviction  has  been 
quashed  and  the  quashing  has  the  effect 
contended  for,  it  should  have  been  pleaded.] 

Mellish,  for  the  defendants,  was  not  heard. 

Per  Curiam. — Cocjkbubn,  C.J.,  Black- 
bubn, J.,  Mellob,  J.  and  Shbb,  J. 

Judgment  for  the  defendants. 


1865. 
Feb 


}5.      )  KBKYON,  appellant,  v.  habt, 
.  3.     J  respondent. 

Game — Trespass  %n  Search  of — Dead 
Game— I  d:  2  Will  4.  c.  32.  s,  30. 

The  30th  section  of  I  d:  2  Will  4.  e,  32, 
which  jnakes  it  an  offence  to  "commit  a 
trespass  by  entering  or  being  in  the  daytime 
upon  any  land  in  search  of  game,**  does  not 
apply  to  a  case  where  the  game  alleged  to 
be  searched  for  tvas  dead  at  the  time. 

The  respondent  was  shooting  upon  his  oum 
land,  when  a  pheasant  rose  and  flew  across 
the  fence  which  divided  it  from  the  land  of 
T,  After  it  had  crossed  the  boundary,  the 
respondent  fired  at  and  killed  it.  It  fell  upon 
the  land  of  T,  and  the  respondent  went  over 
while  it  lay  dead  upon  the  ground  and 
brought  it  away.  Upon  an  information  laid 
against  him  for  committing  a  trespass  by 
being  upon  the  land  of  T,  ^*in  search  of 
game,"  the  Justices  dismissed  the  charge,  on 
the  grouTid  that  the  mere  act  of  entering 
the  land  for  the  purpose  of  picking  up  the 
pheasant,  which  was  then  dead,  was  not  such 
a  trespass  as  was  contemplated  by  the  act : — 
Held,  distinguishing  Osbond  v.  Meadows, 
that  the  Justices  were  right  in  refusing  to 
convict, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  87.] 


(2)  Hob.  81. 
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1865.      )      o'hanlak  v.  the  great 
May  13.*  J  westbbk  bailwat  comfaits'. 

Carrier — Lou  of  Parcel — Measure  of 
Damages. 

In  an  action  against  a  carrier  for  the 
loss  of  a  parcel  of  goods,  the  measure  of 
damages  is,  in  general,  the  market  value  of 
the  goods  at  the  place  and  time  at  which  they 
ought  to  have  been  delivered.  If  there  is  no 
market  for  the  sale  of  such  goods  at  the 
place,  then  the  jury  must  ascertain  their 
value  by  taking  the  price  at  the  pla/ie  of 
manufacture,  together  with  the  cost  of  car- 
riage, and  allowing  a  reasoTuible  sum  for 
importer's  profit. 

Rice  V.  Baxendale  (1)  commented  upon. 

Declaration  against  the  defendants  as 
carriers  for  hire  from  Leeds  to  Neath,  that 
the  plaintiff  delivered  to  the  defendants  a 
package  of  cloth,  at  Leeds,  to  be  carried  to 
and  delivered  at  Neath  within  a  reasonable 
time;  that  the  defendants  had  not  delivered 
within  a  reasonable  time,  nor  at  all,  but 
the  package  was  wholly  lost,  through  the 
defendants'  negligence;  claim,  50/. 

Plea  (March  4,  1866)— Payment  of  221 
into  court 

Replication  —  Damages  ultra.  Issue 
thereon. 

The  plaintiff's  particulars  were,  cost  of 
doth,  giving  the  items,  amounting  to  20/. 
10*.  9rf.  Loss  by  non-delivery,  &c,  12/.  12*. 

At  the  trial,  before  Blackburn,  J.,  at  the 
Glamorganshire  Spring  Assizes,  it  appeared 
that  the  plaintiff  was  a  hawker  or  dealer 
in  cloth,  travelling  about  the  counties  of 
Glamoigan  and  Carmarthen,  and  that  he 
bought  at  Leeds  and  paid  20/.  for  three 
lots,  chiefly  of  pilot  cloth,  the  invoice  price 
being  20/.  10«.  9d,  the  10*.  9d  being 
taken  off  as  discount  for  ready  money. 

This  bale  of  goods  was  delivered  to  the 
defendants,  at  Leeds,  about  the  6th  of 
November  1864,  to  be  carried  to  Neath, 
the  carriage  not  being  paid  (which  it  was 
agreed  would  be  about  5«.),  but  on  the 
plaintiff's  arrival  there  a  few  days  after 
the  bale  was  not  to  be  found.    After  some 


*  At  the  Sittings  after  Term. 
(1)  80  Law  J.  Rep.  (k.b.)  Exeh.  871  ;  i.  c  7 
Harl  k  N.  96. 


delay  for  inquiriesatthe  defendants'  request, 
the  plaintiff's  attorney  wrote  demanding 
25/. ;  but  receiving  no  satisfactory  answer, 
after  further  delay,  caused  by  the  defen- 
dants, the  action  was  commenced  on  the 
21st  of  Januaiy,  and  further  correspon- 
dence then  ensued,  and  ultimately  (on 
March  4)  the  defendants  pleaded  payment 
into  court  of  22/. 

After  the  above  facts  had  been  given  in 
evidence,  the  plaintiff's  counsel  was  about 
to  go  into  evidence  of  special  damage,  but 
refrained  on  the  learned  Judge  intimating 
that,  under  the  circumstances,  he  thought 
it  likely  to  imperil  the  verdict  The  only 
further  evidence  given  was,  that  the  plain- 
tiff said  he  could  not  have  bought  similar 
goods  at  Neath  for  25/.;  but  it  did  not 
appear  that  there  was  any  wholesale  market 
for  cloth  at  NeatL 

The  plaintiff's  counsel  cited  among  other 
cases  Rice  v.  Baxendale  (1). 

The  learned  Judge  left  it  to  the  jury  to 
say  what  was  the  value  of  these  goods  at 
Neath,  where  they  ought  to  have  been  deli- 
vered, which  would  be  something  more 
than  the  cost  at  Leeds  (and  the  carriage 
not,  however,  paid  in  this  case)';  but  he 
left  it  to  the  jury,  as  men  of  sense,  to  say 
how  much  more,  including -interest,  which 
might  be  given  up  to  the  4th  of  March, 
when  the  plea  was  pleaded. 

The  jury  found  a  verdict  for  3/.  beyond 
the  22^  paid  into  court;  and  leave  was 
reserved  to  enter  the  verdict  for  the  defen- 
dants, if  the  Court  should  be  of  opinion 
there  was  no  evidence  on  which  the  juiy 
could  reasonably  find  more  than  22/L  No 
appeal  without  leave  of  the  Court 

A  rule  having  been  obtained  accordingly, 

/.  W,  Bowen  shewed  causa — There  was 
ample  evidence  to  justify  the  jury  in  finding 
the  damages  to  be  25/. 

[Blackbukn,  J. — That  is  further  than 
the  plaintiff  need  go ;  it  is  sufficient  for  the 
present  rule  if  they  might  have  found  any- 
thing beyond  22/.] 

In  the  first  place  the  plaintiff  is  entitled 
to  very  liberal  interest;  the  goods  ought 
to  have  been  delivered  early  in  November, 
and  owing  to  the  delay  caused  by  the 
defendants'  acts  he  did  not  receive  the  22/. 
until  the  4th  of  March.  A  man  in  the 
plaintiff's  position  would  have  been  able 
to  turn  his  money  half  a  dozen  times  in 
the  four  months. 
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[Blackburn,  J. — ^No  doubt  the  jury 
were  justified  in  giying  interest,  but  in  the 
most  Ubeml  way  the  interest  on  20L  could 
not  amount  to  5L  for  between  three  and 
four  months.] 

At  20L  per  cent,  interest  would  amount 
to  about  IZ.  Is.;  the  defendants  paid  into 
court  1/.  9s.  3d.  beyond  the  cost  price. 
But  the  question  is,  in  addition  to  the 
interest,  what  was  the  value  of  the  goods  at 
Neath  f] 

[Blackbusn,  J. — ^That  is  the  real  ques- 
tion.] 

The  defendants  called  no  witnesses,  and 
the  only  evidence  on  the  point  was  that 
of  the  plaintiff  himself,  who  said  he  could 
not  buy  the  goods  at  Neath  for  251. 

[Blackbubn,  J. — ^That  was  his  evidence, 
but  I  think  it  may  be  taken  that  there  was 
no  market  at  all  for  such  goods  at  NeatL] 

There  was  no  direct  evidence  as  to  this. 
But  assuming  there  was  no  market,  the 
plaintiff  was  not  bound,  as  the  defendants 
contended,  to  send  to  Leeds  for  the  cloth  ; 
he  was  entitled  to  buy  at  the  nearest  place 
to  the  place  of  consignment,  and  was  clearly 
entitled  as  damages  to  the  value  of  the 
cloth  at  Neath,  as  was  decided  in  Rice  v. 
Baxendale  (1).  The  defendants  are  liable 
to  all  damages  which  are  the  natural  conse> 
quence  of  their  default — Hadley  v.  Boxen- 
dak  (2),  and  as  they  were  bound  to  deliver 
the  cloth  at  Neath  within  a  reasonable  time, 
they  must  pay  the  expense  of  replacing  it 
there,  that  is,  the  value  of  the  cloth  there. 
This  value  must  be  arrived  at  by  leaving 
the  matter  generally  to  the  jury  ;  it  is  im- 
possible to  lay  down  any  general  rule, — see 
per  Wilde,  B.  in  Gee  v.  the  Lancashire  and 
Tofrkshire  RaUtoay  Company  (3).  So  again, 
in  Black  v.  Baxendale  (4),  Parke,  B.  says, 
the  jury  may  give  any  damages  which  are 
incurred  as  the  reasonable  consequences  of 
the  defendants*  breach  of  contract.  Again, 
in  Wilson  v.  the  Lancashire  and  Yorkshire 
BaUway  Company  (5),  it  was  held  that  the 

(2)  D  Ezch.  Rep.  841;  b.c.  28  Law  J.  Rep.  (n.b.) 
ExdL  179. 

(S)  80  Lftw  J.  Rep.  (f.s.)  Szoh.  11 ;  8.o.  6  Harl. 
4  N.  211. 

(4)  1  Ezch.  Rep.  410 ;  ■.  o.  17  Law  J.  Rep.  (bt.s.) 
£xeh.50. 

(5)  80  Law  J.  Rep.  (U.S.)  C.P.  282;  ■.  c.  9  Com. 
B.  Rep.  N.S  682. 


plaintiff  could  not  recover  for  the  loss  of 
profits  he  might  have  made  by  making  the 
cloth  (the  article  that  miscarried)  into  caps, 
but  that  he  might  recover  the  loss  of  the 
season  caused  by  the  delay. 

[Mellor,  J. — Was  there  any  loss  of 
season  or  market  here  T] 

Not  exactly,  but  there  was  the  delay, 
and  the  course  of  dealing  shews  that  the 
plaintiff  could  have  sold  several  lots  of 
goods  during  the  interval  in  which  the 
defendants  kept  him  making  inquiries. 
Now,  the  cost  of  the  cloth  was  20/.  10«.  Qd ; 
20/.  per  cent  on  that  for  four  months  would 
be  \l.  7s.  4(f.,  and  that,  with  5s.  only  for 
carriage,  amounts  to  more  than  22/.  There- 
fore, on  the  lowest  estimate,  the  defendants 
have  not  paid  enough  into  court,  which 
entitles  the  plaintiff  on  this  rule  to  keep  his 
verdict. 

Grove,  Hardinge  Oiffard,  and  Ollivant, 
in  support  of  the  rule. — In  the  first  place, 
all  damage  for  delay  is  out  of  the  question, 
as  no  evidence  as  to  special  damage  was 
admitted,  and  all  that  really  was  left  to  the 
jury  was  the  question  of  tjie  value  of  the 
goods  at  Neath.  With  regard  to  the  in- 
terest, even  at  the  rate  of  20/.  per  cent., 
there  would  not  be  sufficient  to  turn  the 
scale  in  the  plaintiff's  favour;  for  as  he  only 
paid  20/.,  he  can  only  have  that  sum  plus 
the  interest  on  that  sum,  and  the  lOs.  9d. 
must  go  as  part  of  the  interest. 

[Blackburn,  J. — On  no  reasonable  com- 
putation of  interest  could  the  amount  be 
possibly  made  to  exceed  22/.] 

What,  then,  was  the  value  of  the  goods  f 
Ex  concessis  they  were  worth  20/.  lOs.  9d. 
at  Leeds,  and  the  carriage  to  Neath  would 
be  about  5«.,  therefore  the  plaintiff  could 
have  been  put  in  the  same  position  as  if 
the  goods  had  been  delivered  by  the  pay- 
ment of  20/.  lOs.  9d.plus  the  carriage;  but 
inasmuch  as  the  carriage  in  the  present  case 
was  not  paid,  that  element  could  not  be 
taken  into  consideration.  Now,  what  rule 
have  the  Courts  laid  down  as  the  measure 
of  damages?  In  Hadley  v.  Baxendale  (2) 
it  is  stated  to  be  that  which  maybe  reason- 
ably in  the  contemplation  of  the  parties  at 
the  time  of  entering  into  the  contract.  That 
rule  is  applied  in  several  subsequent  cases, 
and  the  element  of  profit  cannot  be  taken 
into  consideration — Wilson  v.  the  Lancet- 
shire  and  Yorkshire  Railway  Company  (5) 
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and  Gee  v.  the  Lancashire  and  Yorkshire 
Railway  Company  (3).  In  both  those  cases 
the  goods  were  ultimately  delivered,  and 
the  only  question  was  the  damage  for  delay, 
and  it  was  held  that  loss  of  profit  could 
not  be  taken  into  consideration,  but  loss 
by  deterioration  might.  But  in  both  those 
cases  the  question  was  the  amount  of  special 
damage.  Here  no  special  damage  was  shewn, 
or  claomed,  or  left  to  the  jury.  Here  all 
that  the  parties  contemplated  at  the  time 
of  entering  into  the  contract  was  the  value 
of  the  goods.  The  plaintiff,  if  he  had  chosen, 
might  have  bought  fresh  goods  at  Leeds  at 
once,  and  the  measure  of  damages  is  simply 
the  value  of  the  goods.  It  may  be  admitted, 
as  decided  by  the  Court  of  Exchequer  in 
Rice  V.  Baxendale  (1),  that  the  goods  would 
be  worth  more  at  the  place  of  consignment 
than  at  Leeds;  but  all  that  case  decides  is 
that  the  value  was  something  more,  and 
that  the  plaintiif  was  entitled  to  that,  but 
it  is  impossible  to  say  from  the  case  how 
much  more ;  and  it  certainly  was  not  the 
value  at  which  similar  goods  could  have  been 
purchased  at  Maidstone,  the  place  of  con- 
signment^ for  the  Court  directed  the  verdict 
for  3^.,  whereas  it  was  expressly  found  in 
the  case  that  the  plaintiff  could  not  have 
procured  goods  of  a  like  quality  at  Maid- 
stone at  less  than  4^.  14^.  %d.  beyond  the 
sum  paid  into  court,  which  was  10^.  13«.  6d, 
the  price  the  plaintiffs  had  paid  at  Leeds, 
the  place  at  which  the  goods  were  purchased, 
and  from  which  they  were  sent. 

[Blackburn,  J.  —  The  judgments  of 
both  Pollock,  C.B.  and  Bramwell,  B.  put 
the  value  at  Maidstone  as  the  measure  of 
damages ;  for  the  latter  says,  if  the  Judge 
had  had  his  attention  called  to  it,  he  would 
in  all  probability  have  found  that  it  was 
something  more.  J 

It  seems  difficult  to  say  how  the  Court 
arrived  at  the  ^L  The  amount  of  damage 
which  would  have  been  caused  by  delay  in 
sending  for  fresh  goods  from  Leeds  was 
given  as  3/. ;  but  the  counsel  for  the  defen- 
dants shews  that  this  could  not  be  recovered, 
because  that  would  in  effect  be  giving 
damages  for  loss  of  profits  on  re-sale,  which 
was  the  only  loss  the  delay  could  have 
caused.  Then,  all  that  the  Chief  Baron 
says  is,  "  The  only  rule  we  can  lay  down 
is,  that  where  good^  are  sent  from  A.  to  B. 
and  are  lost,  the  party  entitled  to  them  is 


entitled  to  the  value  at  B.  It  is  clear  the 
goods  are  worth  more  at  Maidstone  than 
at  Leeds.  Let  the  verdict  be  entered  for 
3^.*'  But  it  does  not  appear  how  this  ZL 
was  arrived  at.  Bramwel^  B.,  not  differing 
from,  the  rest  of  the  Court,  shews  how  this 
value  is  to  be  calculated,  viz.,  not  by  ascer- 
taining the  accidental  value  at  Maidstone^ 
but  by  finding  for  what  the  goods  could 
be  got  to  Maidstone;  and  that,  as  in  the 
present  case,  would  be  the  cost  at  Leeds 
plus  the  carriage. 

[Blackbitkn,  J. — I  confess  I  do  not 
understand  that  statement  of  the  learned 
Judge.] 

What  the  learned  Judge  seems  to  mean 
is,  that  the  measure  of  damages  is  not  the 
value  at  which  the  goods  may  be  purchased 
in  a  shop  at  Maidstone,  for  that  would 
include  the  shopman's  profit,  but  the  value 
at  which  any  one  else  going  to  that  shop- 
man's market  could  get  the  goods  to  Maid- 
stone, and  that  would  be  simply  the  price 
at  the  place  of  manufacture  plus  the  car- 
riage. 

[Mellob,  J.  —  Supposing  the  goods 
manufactured  at  Leeds  were  in  stock  at 
Neath  and  you  proceeded  to  buy  them 
there,  what  you  would  have  to  pay  to  replace 
the  lost  goods  at  Neath  would  include  all 
these  elements :  the  price  at  Leeds,  the 
cost  of  transit  to  Neath,  and  the  importer's 
profit  at  Neath;  because  no  one  would 
import  them  for  the  purpose  of  sale  unless 
he  could  see  his  way,  not  only  to  repay  himj 
self  the  cost  price  and  cost  of  transit,  but 
to  a  reasonable  profit  to  himself.  Now,  as 
the  goods  cannot  be  replaced  at  Neath, 
has  not  the  plaintiff  a  right  to  say,  the 
jury  must  give  the  price  at  Leeds,  the  cost 
of  carriage,  and  something  in  respect  of 
the  importer's  profit  1] 

The  cost  at  Xeeds  and  the  carriage,  no 
doubt;  but  importer's  profit  introduces  an 
element  of  uncertainty,  with  regard  to 
which  carriers  cannot  be  supposed  to 
contract;  and  at  this  point  the  authority 
of  Rice  V.  BaxendcUe  (1)  stops;  the  value 
at  Maidstone,  says  the  whole  Court,  is 
something  more  than  at  Leeds;  and  Bram- 
well, B.,  that  value  is  the  value  at  which 
the  goods  can  be  got  to  Maidstone;  and 
the  rest  of  the  Court  suggest  no  other  mode 
of  ascertainiug  the  value. 

[Blackburn,  J. — The  element  of  un- 
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otrtainty  tamon  in  oidinaiy  caM8.  If  there 
is  a  bale  of  cotton  to  be  sent  to  liverpool 
and  it  ia  lost,  the  Talue  is  at  once  regulated 
by  the  market  price.  Bnt  if  the  bale  is  lost 
on  its  way  to  a  place  where  there  is  no 
market  then  you  cannot  say  what  is  the 
actnal  market  valne  at  the  time,  and  yon  are 
obliged  to  ascertain  it  as  best  you  cau,  by 
taking  into  account  all  the  things  that  are 
settled  by  what  Sir  Robert  Peel  called  the 
"higgling"  of  the  market  But  in  liver- 
pool  the  importer's  profit  from  America 
would  be  taken  into  account,  because  no 
man  would  import  from  New  Orleans  to 
Liverpool  merely  to  be  repaid  his  costs  out 
of  pocket] 

Then  the  carrier  is  to  be  liable  for  all  the 
flaetuations  of  the  market,  which  the  use 
of  the  telegraph  now  makes  daily. 

[Blackbubk,  J. — 11  cotton  goods  are 
lost  at  Manchester,  and  a  telegram  came 
wbieh  doubled  the  price,  the  carriers  should 
pay  that  price.] 

That  would  get  rid  of  the  rule  laid  down 
in  HadUy  v.  Bcucendale  (2),  and  the  other 
caaes,  and  the  carrier  wonld  be  liable  to  all 
the  uncertainties  of  the  market,  which  are 
matters  of  speculation  with  the  trades- 
man, but  about  which  the  carrier  can 
know  nothing.  The  rule  mnst  be  that  the 
consignee  can  oidy  recover  the  actual  value 
of  the  goods.  Any  element  of  profit  at 
once  leaves  the  carrier  at  the  mercy  of  a 
jury.  The  importer's  profit  may  be  nothing. 
He  may  be  at  a  dead  loss. 

[Blackbukn,  J. — That  wonld  be  in 
&Tour  of  the  carrier.  If  at  the  time  the 
carrier  lost,  the  goods  owing  to  a  falling 
market  were  of  less  value,  he  pays  less;  but 
H  owing  to  the  rise  of  the  market,  the 
goods  were  of  greater  value,  then  he  must 
pay  more.] 

No  douDt^  if  the  '^  market  value"  at  the 
place,  in  the  widest  sense  is  to  be  the 
measure  of  damage ;  but  in  Bice  v.  Box- 
tndak  (6),  BramweU,  B.  says  "What  is  the 
loss)  It  is  the  value  of  the  goods  at  Maid- 
stone;'' and  Martin,  B.  adds,  "The  loss  is 
the  sum  at  which  the  goods  could  be  re- 
placed at  Maidstone,  and  the  proper  mode 
of  rq)lacing  them  is  to  purchase  them, 
not  of  a  tradesman,   but  of   the  manu- 

(6)  Bm  7Haxi  k  N.  at  p.  100. 


[Blaoeburn,  J. — The  judgment  of  the 
Court  goes  further  than  that,  because  in  the 
result  they  do  give  the  plaintiff  something 
more  than  the  cost  price  at  Leeds.] 

If  importer's  profits  are  to  be  taken  into 
consideration  some  evidence  ought  to  have 
been  given,  on  which  the  jury  could  arrive 
at  a  reasonable  conclusion.  Not  an  atom 
of  evidence  was  given  in  the  present 
case. 

[Mellob,  J. — ^The  very  nature  of  the 
case  shews  that  no  evidence  could  be 
given. — Blackbukn,  J. — In  such  case  the 
jury  must  exercise  their  common  sense,  as 
tradesmen  and  men  of  business.] 

Blackburn,  J. — In  this  case  we  are 
aU  of  opinion  that  the  rule  should  be  dis- 
charged. The  leave  reserved,  there  being 
22L  paid  into  court,  was  to  enter  the  ver^ 
diet  for  the  defendants,  if  there  was  no 
evidence  on  which  the  jury  could  reasonably 
find  more  than  22/.  It  appears  that  the 
goods  originally  cost  at  Leeds,  cash  down, 
20L ,  the  price  in  the  invoice  being  20/.  1  Os,  9d, 
They  were  then  sent  to  Neath,  where  they 
ought  to  have  arrived  early  in  November, 
but  they  were  lost,  and  I  think  it  has  been 
pretty  well  agreed  in  the  course  of  this  dis- 
cussion, that  the  rule  laid  down  in  Bice  v. 
Bitxendale  (1),  and  as  it  seems  to  me,  by 
all  the  Ck>urt  there,  applies  in  the  present 
case,  that  the  measure  of  damages,  setting 
all  special  damage  aside — and  no  question 
of  special  damage  was  left  to  the  jury — ^the 
natural  and  fair  measure  of  damages  would 
be  the  value  of  the  goods  at  the  place  and 
time  at  which  they  ought  to  have  been  de- 
livered. Now,  as  we  have  been  stating  in 
the  course  of  the  argument,  the  value  of 
the  goods  at  the  place  of  importation  con- 
sists of  that  which  would  be  the  market 
value,  if  there  is  a  market  price  at  that 
place  which  regulates  what  the  value  would 
be,  and  shews  what  it  is.  If  there  is  no 
market  at  that  place, — if  from  the  smallness 
of  the  place  or  the  scarcity  of  the  particular 
goods  and  other  things  there  is  no  market 
price, — ^the  parties  have  not  the  means  of 
settling  what  it  would  be;  but  the  real 
value  at  the  time  and  place  would  have  to 
be  ascertained  as  a  matter  of  fact  by  the 
jury,  taking  into  consideration  those  circum- 
stances which  would  otherwise,  in  the  hig- 
gling of  the  market,  have  shewn  the  market 
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value.  Neath  was  a  place  where  there  was 
no  market,  and  the  jury  were  therefore  to 
take  into  consideration  those  elements.  I 
think  it  is  very  clear  where  there  is  an 
actual  market,  and  the  goods  are  actually 
sold  at  the  market-price,  that  price  is  regu- 
lated by  the  importer,  not  simply  by  his 
own  costs  and  charges,  but  by  the  average 
costs  and  charges,  together  with  the  average 
importer's  profit.  I  cannot  doubt  that  the 
value  of  cotton  in  Liverpool,  upon  an  aver- 
age, exceeds  the  value  of  cotton  in  the 
Southern  States  of  America  together  with 
the  freight  and  costs  and  charges;  otherwise 
no  one  would  import  it.  Importer's  profit, 
therefore,  does  become  an  element  in  the 
market-price,  and,  where  there  is  no 
market,  reasonable  importer's  profit  must 
be  taken  into  account  Then,  what  is  the 
reasonable  importer's  profit?  No  evidence, 
from  the  nature  of  the  thing,  can  well  be 
given,  and  the  jury  are  to  say  what  they 
think  is  fair  and  reasonable  under  ordinary 
circumstances.  Here  they  were  an  intelli- 
gent Swansea  jury,  and  tiiey  were  all  of  a 
class  who  would  know  pretty  weU  what  were 
the  importer's  profits  of  persons  who  brought 
goods  from  a  manu&cturing  district  to  a 
town  in  Wales.  The  railway  company  had 
paid  into  court  a  sum  calculated  at  some- 
thing less  than  10/.  per  cent,  on  the  cost 
price,  to  cover  interest  and  everything  else. 
The  question  reserved  is,  could  the  jury  find 
more  than  10/.  per  cent,  on  the  cost  price? 
The  jury  have  found  25/.  damages.  I  think 
they  were  very  liberal  in  doing  so,  but  I 
cannot  take  upon  myself  to  say  they  were 
wrong. 

MelIiOB,  J. — I  am  of  the  same  opinion. 
After  considerable  hesitation  it  appears  to 
me  that  it  is  impossible  to  lay  down  the 
rule  that  the  value  at  Neath,  in  the  absence 
of  any  market-price  at  Neath,  must  mean 
the  price  paid  at  Leeds  plus  the  freight. 
There  is  another  element,  as  I  think,  which 
must  be  taken  into  consideration,  and  it  is 
the  importer's  profit;  that  is  to  say,  no 
man  brings  goods  to  Neath  for  the  purpose 
of  selling  them,  without  adding  to  the 
actual  cost  something  in  respect  that  they 
are  goods  which  he  is  dealing  in,  or  about  to 
deal  in  at  Neath,  and  are  not  goods  being 
sold  at  Leeds.  This  is  what  I  under- 
stand, even  frx>m  my  Brother  Bramwell's 
view  in  the  case  of  Rice  v.  BaaendcUe  (1), 


which  has  been  so  much  relied  upon ;  and 
I  do  not  think  that  his  opinion  is  in- 
consistent  with  what  I  am  now  saying.  I 
think  there  must  be  some  error  in  the  re- 
port of  what  is  attributed  to  my  Brother 
BramweU,  because  there  is  an  apparent 
inconsistency.  He  sa3rs,  "If  the  Judge's 
attention  had  been  called  to  the  point,  he 
would  have  said  that  the  value  to  the 
plaintiff  at  Maidstone  would  be  something 
more  than  the  value  at  the  place  of  delivery 
in  law,  at  Leeds."  It  is  not  very  clearly 
expressed  in  the  report,  but  I  think  my 
Brother  Bramwell  must  have  acceded  to 
the  view  that  there  was  something  that 
must  be  added  beyond  the  mere  cost  of 
freight  I  am  unable  to  say  what  it  ought 
to  be.  The  defendants'  counsel  have  con- 
tended that  there  ought  to  be  some  evi- 
dence on  which  any  estimate  we  are  to 
form  is  to  be  based.  I  do  not  see  what 
evidence  can  be  given,  and  I  am  afraid, 
although  it  leads  to  some  uncertainty, 
we  cannot  escape  from  it,  and  cannot 
confine  the  value  at  Neath  to  the  mere 
price  at  Leeds  plus  the  freight  K  so,  then 
the  additional  quantum  must  be  assessed 
by  the  jury.  I  am  bound  to  say  I  agree, 
they  seem  to  have  dealt  here,  as  juries 
generally  do  with  railway  companies,  with 
a  liberal  hand,  and  have  given  more  than 
I  think  was  right;  but  we  are  not  inquiring 
whether  the  verdict  was  right  on  that 
ground.  The  difference  between  the  sum 
paid  into  court  and  the  sum  the  jury  have 
given,  would  not  have  induced  the  Court 
to  grant  a  rule  on  the  ground  of  excess  of 
damages;  but  the  question  is,  to  see  whe- 
ther the  verdict  ought  to  be  entered  for 
the  defendants  or  stand  for  the  plaintiff; 
and  I  cannot  see  that,  on  the  finding  of 
the  jury,  we  can  say  that  the  verdict  ought 
to  be  entered  for  the  defendants  by  reject- 
ing every  other  element  of  computation 
than  the  mere  cost  at  Leeds  plus  the 
freight. 

Shee,  J. — I  am  of  the  same  opinion.  I 
think  when  a  carrier  fails  to  deliver  thegoods, 
which  have  been  intrusted  to  him  to  carry 
for  reward,  at  the  time  at  which  they  ought 
to  have  been  delivered,  then  the  person 
to  whom  they  belong  is  entitled,  within  a 
reasonable  time  after  the  failure,  to  go  and 
purchase  similar  goods  at  the  place  where 
the  railway  company  or  carrier  contracted 
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to  deliver.    If  there  had  been  a  regular 
market-price  for  such  goods  at  that  place, 
then  it  is  clear  the  plaintiff  has  sustained 
no  damage  beyond  the  cost  which  he  neces- 
Baiilj  incurred  in  suppl3dng  himself  with 
other  goods  of  the  same  kind.    If  the  place 
at  which  the  goods  ought  to  have  been 
deliTered  is  a  place  where  there  is  plenty 
of  such  commodities,   but    none    except 
charged  with  a  profit  beyond  their  prime 
cost  and  the  cost  of  their  carriage,  then  the 
damage  he  sustains  is  this  higher  profit 
cost  to  him,  though  this  price  be  more  than 
the  price  at  which  the  goods  would  have 
stood  to  him  if  they  had  been  received  at 
the  proper  time  and  place.    On  the  other 
hand,  if  there  be  no  market  of  any  kind, 
no  place  where  the  goods  can  be  bought, 
or  DO  dealer  to  say  what  they  can  be  bought 
for  at  the  place,  then  we  are  driven  to  give 
a  reasonable  construction  to  the  words  in 
which  the  rule  is  laid  down  in  Hadley  v. 
Baxendale  (2),  and  to  judge  what  damages 
natarally  arise  from  the  breach  of  such  a 
contract  according  to  the  usual  course  of 
things,  and  must  ascertain  what  would  be 
the  probable  cost,  calculating  reasonable 
profits,  at  which  the  plaintiff  would  have 
been  enabled  to  buy  the  things  he  has  lost 
at  the  place  where  they  ought  to  have  been 
delivered,  that  not  being  a  place  of  manu- 
facture, but  a  place  at  which  there  were 
dealers  who  sold  goods  of  that  kind  at  a 
&ir,  proper  profit  on  the  prime  cost  at  the 
place  of  manufacture,  and  the  cost  of  the 
carriage.    It  seems  to  me  it  was  quite  right, 
on  the  question  of  damages,  to  give  the 
jnry  direction  that  they  ought  to  consider 
what  would  be  the  damage  arising  naturally, 
that  is,  according  to  the  usual  course  of 
things,  upon  such  a  breach  of  contract; 
and  they  might,  therefore,  very  fairly  give 
snch  damages  as  they  thought  the  person 
with  whom  the  contract  had  been  broken 
would  have  sustained  if  there  had  been  the 
means  of  purchasing  the  things  at  the  place 
of  destination,  but  saddled  with  something 
for  the  profit  price. 

Rule  diickarged. 
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Local  Board  of  Health — Purchase  of 
Land — Provisional  Order  of  Secretary  of 
State— W  dc  12  Vkt  c,  63.  and  21  dc  22 
Vict.  c.  98. 

A  provisional  order  of  a  Secretary  of 
State  empowering  a  local  hoard  to  put  in 
force  the  Lands  Clauses  Consolidation  Act, 
with  respect  to  the  purchase  of  land,  has  no 
validity  until  it  has  been  confirmed  by  act 
of  parliament,  and  cannot  be  brought  up  by 
certiorari  in  order  that  it  may  be  quashed. 

Rule  calling  upon  the  Hastings  Local 
Board  of  Health  to  shew  cause  why  a  writ 
of  certiorari  should  not  issue  to  remove 
into  this  Court  the  provisional  order  of  the 
Secretary  of  State,  and  all  proceedings  con- 
nected therewith,  empowering  the  Hastings 
Local  Board  of  Health  to  put  in  force  the 
powers  of  the  Lands  Clauses  Consolidation 
Act,  1845,  with  respect  to  the  purchase  of 
land  otherwise  than  by  agreement,  as  to 
certain  lands  of  Charles  Hay  Frewen,  as 
having  been  made  without  jurisdiction, 
first,  because  for  purposes  not  authorized 
by  the  act ;  secondly,  because  made  as  to 
lands  which  were  not  suflSiciently  or  properly 
defined,  and  the  description  and  quantities 
of  which  in  the  said  order  mentioned  agreed 
neither  with  those  mentioned  in  the  adver- 
tisements nor  with  those  mentioned  in  the 
notice  to  Mr.  Frewen,  and  because  the  said 
order  was  bad,  for  it  was  impossible  to  say 
how  much  or  what  land  was  intended  to  be 
taken. 

Lush  (J.  Broum  and  Hance  with  him) 
shewed  cause  against  the  rule. — It  will  not 
be  necessary  to  discuss  the  grounds  of  the 
rule,  for  this  Court  has  no  power  to  inter- 
fere, as  the  order  which  it  is  sought  to 
have  quashed  has  no  validity  at  present. 
By  the  11  &  12  Vict  c.  63.  s.  73,  local 
boards  of  health  may  by  agreement  pur- 
chase premises  for  the  purpose  of  widen- 
ing, <bc.  any  street.  The  statute  is  amended 
by  the  21  &  22  Vict.  c.  98,  and  section  75. 
provides  for  the  purchase  of  land  by  the 
local  board.  Notices  are  to  be  published 
and  served ;  the  local  board  is  to  have  power 
to  petition  the  Secretary  of  State,  who  is 
to  take  the  petition  into  consideration,  and 
may  either  dismiss  it  or  direct  an  inquiry. 
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and  may  afterwards  by  provisioiial  order 
empower  the  local  board  to  put  in  force  the 
powers  of  the  Lands  Clanses  Consolidation 
Act,  with  respect  to  the  taking  of  land 
otherwise  than  by  agreement  Bat  by  the 
6th  clause  of  the  same  section,  '^  no  provi- 
sional order  so  made  shall  be  of  any  validity, 
unless  the  same  has  been  confirmed  by  act 
of  parliament;  and  it  shall  be  lawful  for 
the  Secretary  of  State  as  soon  as  conve- 
niently may  be  to  obtain  such  confirmation, 
and  the  act  confirming  such  order  shall  be 
deemed  to  be  a  public  act  of  parliament." 
The  order  may  be  made  good  if  an  act  is 
passed,  but  at  present  there  is  no  validity 
in  it  whatever.  Section  77,  by  the  6th 
clause,  shews  that  either  of  the  Houses  of 
Parliament  may  be  petitioned  against  the 
bill,  and  that  if  there  be  such  a  petition, 
the  bill  may  be  referred  to  a  Select  Com- 
mittee, and  the  petitioner  shall  be  allowed 
to  appear  and  oppose  as  in  the  case  of 
private  biU& — (He  was  then  stopped.) 

Field  and  A.  Willsy  in  support  of  the 
rule. — It  can  never  have  been  intended 
that  where  the  provisional  order  is  clearly 
bad,  it  should  be  necessary  to  go  before 
a  Select  Committee.  Parliament  would 
start  with  the  notion  that  the  order  was 
good,  and  this  Court  ought  to  interfere  to 
prevent  what  is  really  an  abuse  by  the 
local  board  of  the  powers  given  by  their 
act. 

[Blacebubn,  J. — Any  one  who  wishes 
to  petition  against  it  would  be  heard.] 

CocKBUBN,  C.  J.— The  Secretary  of  State 
is  not  exercising  any  judicial  function ;  his 
order  is  only  like  a  report,  and  decides 
nothing.  The  bill  would  be  referred  to  a 
Select  Committee  if  there  is  any  opposition 
to  it.  It  was  evidently  the  intention  of  the 
legislature  to  apply  the  powers  oi  parlia- 
ment to  cases  which  would  not  justify  the 
extravagant  outlay  which  takes  place  in 
regard  to  private  bills,  and  to  substitute 
this  proceeding  by  the  Secretary  of  State 
with  the  object  of  guiding  and  assisting 
the  legislature.  The  order  has  no  validity 
whatever  till  the  act  is  passed,  and  we 
should  be  usurping  functions  which  do  not 
belong  to  us  if  we  stepped  in  for  the  pur- 
pose of  quashing  this  order.  Such  an  inter- 
fereDoe  would  be  beyond  our  proper  sphere 
of  action. 


Blackbubk,  J. — ^I  am  of  the  same  opin- 
ion; the  75th  section,  by  clause  6,  and  the 
77th  section,  by  clause  6,  shew  clearly  that 
the  order  has  no  validity  whatever  until  it 
has  been  confirmed  by  act  of  parliament 

Meixob,  J. — I  am  also  of  opinion  that 
we  ought  not  to  interfere.  The  legislature 
has  instituted  these  proceedings  with  a 
view  to  economy,  and  we  must  take  care 
that  we  do  not  interfere  with  the  duties  of 
the  Secretary  of  State,  by  quashing  an 
order  which  at  present  has  no  Talidity 
atalL 

Rule  di9charged. 


1865. 
Jan.  25 


.} 


PEW  V.  THE  XETROPOUTAK 
BOABD  OF  W0BK8. 


Metropolis  Local  Management  Aety  1855 
(18  <fc  19  Vict,  c.  120.)  sections  170,  181. 
— Sewerage  Districts — Setoerage  Expenses 
— How  raised — Rateable  Value, 

By  section  181.  of  18  d:  19  VicL  c.  120. 
all  liabilities  wkich^  under  11  d&  12  Viet 
c:  112,  are  chargeable  upon  the  rates  autho- 
rised to  be  levied  under  such  latter  ad^  are 
to  be  raised  by  the  Metropolitan  Board  of 
Works  in  like  manner  as  ike  expenses  of 
such  Board  in  the  execution  of  that  act. 

Before  the  passing  of  the  IS  d:  19  Vict, 
c  120.  the  Commissioners  of  SewerSy  acting 
under  11  dh  12  Vict,  c,  112,  had  borrowed 
money f  of  which  67,000^  had  been  expended 
on  drainage  works  for  the  benefit  of  the 
Surrey  and  Kent  Sewerage  District  formed 
under  the  powers  given  to  the  Commissioners, 
The  district  comprised  parts  of  nineteen 
parishes^  and  in  one  of  them  (C)  519^.  had 
been  expended  on  works  locally  situate  there^ 
and  the  whole  benefit  derived  amounted  to 
1,074/.  6s,  10(f.;— Held,  nevertheless,  that 
the  proper  mode  of  raising  the  mfmey  to 
defray  the  liabilities  of  the  Commissioners  of 
Sewers  was  to  apportion  the  amount  ofsudi 
liabilities  among  the  different  paries  in  the 
sewerage  district^  according  to  the  rateable 
value  of  the  property  in  each,  and  then  to 
make  a  rate  for  such  proportion  upon  C, 
and  the  other  parishes  respectively, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  97.] 
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1865.   )  cowELL  V.  ajocan(abebdare) 
May  8.  J  coujsrt  coupilsy  (umtted). 

CoHi—Caunty  Cowt  Act,  13  it  14  Vtet. 
c.  61.  9,  11. — Reeavery  under  Vohmtary 
Reftrmte  after  Imue  joined  hut  before  Tried, 

Where  a  eatue  is  referred  to  aHdtrcttion^ 
hf  WMoA  of  ike  partiee^  after  issue  Joined^ 
ike  cmU  of  the  oamse  to  abide  the  event 
of  the  cBUfardy  and  the  arbitrator  fUnda  all 
ike  iMMt  for  the  plaintiffs  and  awards 
thai  a  JiMi  not  exceeding  20L  u  due  from 
the  defendant  to  the  plaintiff  in  respect  of 
tke  hreaehes  of  ooniraet  alleged  in  the  de- 
claration, ike  plaintiff  ^^  recovers^*  that  eum 
within  the  meaning  of  the  13  df  14  Viet. 
c  61.  All,  and  is  deprived  of  costs  by  that 
action. — So  held  by  the  Court  of  Queen^s 
Bench  after  conference  with  the  Judges  of 
the  Courts  of  Common  Pleas  and  Exchequer, 

By  a  Judge's  order,  made  by  consent 
of  the  parties,  after  issue  joined,  this  canse 
was  referred  to  an  arbitrator,  who  was 
to  have  all  the  powers  as  to  certifying 
and  amending  pleadings  of  a  Judge  at  Nisi 
Prins;  the  costs  of  the  cause  to  abide  the 
result  of  the  award,  the  costs  of  the  refer- 
ence and  award  to  be  in  the  discretion  of 
the  arbitrator. 

The  arbitrator  awarded  as  £q11ows:  ''I 
find  each  of  the  several  issnes  joined  for 
the  plaintiff^  and  I  find  and  award  that  the 
plaintiff  has  snstained  damages  by  reason 
of  the  breaches  of  contract  ^eged  in  the 
declaration,  to  the  amount  of  20«.,  which 
sum  I  order  and  award  the  defendants  to 
pay  to  the  plainti£  And  I  further  award 
and  order  tiiat  the  plaintiff  and  defendants 
do  each  bear  their  own  costs  of  the  refer- 
ence, and  that  tiie  defendants  pay  the  costs 
of  this  award." 

On  this  award,  the  order  of  reference 
having  been  made  a  rule  of  court,  the 
Master  proceeded  to  tax  the  plaintiff  his 
costs  of  the  cause. 

Qiuun  thereupon  obtained  a  rule,  calling 
on  the  plaintiff  to  shew  cause  why  the 
Master  should  not  review  his  taxaticm,  on 
the  ground  that  tbe  plaintiff '^had  recovered 
a  sum  not  exceeding  20/.,''  and  was  there- 
fore deprived  of  costs  by  the  County  Court 
Act,  13  A 14  Vict,  c  61.  s.  11,  which  enacts 
that  if  in  any  action  of  debt,  &c.  the  plain- 
Niw  Sians,  84.~Q.B. 


tiff  shall  recover  a  sum  not  exceeding  20/., 
the  plaintiff  shall  have  judgment  to  recover 
sneh  sum  only,  and  no  costs. 

J.  Brown  (Hilary  Term,  Jan.  31)  shewed 
cause. 

Quain  was  heard  in  support  of  his  rule. 

The  course  of  argument  sufficientiy 
appears  from  the  jud^ent  of  the  Court 
The  case  of  Parr  v.  LMicrap  (1)  was  dted 
in  addition  to  the  cases  noticed  in  the 
judgment. 

Cur,  adv,  vuU. 

The  judgment  of  the  Court  (2)  was 
(May  8)  delivered  by — 

Mellob,  J. — In  this  case  a  rule  had 
been  obtained  by  Mr.  Quain,  calling  upon 
tbe  plaintiff  to  ^ew  cause  why  the  Master 
shoidd  not  be  at  liberty  to  review  his  tax- 
ation of  costs.  An  action  having  been  com- 
menced, and  issue  joined  therein,  by  order 
of  a  Judge,  and  by  consent  of  the  parties, 
the  cause  was  referred,  and  it  was  ordered 
^  that  the  costs  of  the  cause  should  abide 
the  event  of  the  award,  and  that  the  costs 
of  the  reference  should  be  in  the  discretion 
of  the  arbitrator."  By  the  award  the  arbi- 
trator found  that  the  plaintiff  had  sustained 
damages  by  reason  of  the  breaches  of 
contract  alleged  in  the  declaration  to  the' 
amount  of  209.  \  this  amount  he  ordered 
the  defendants  to  pay  to  the  pUintiff,  and 
directed  that  each  party  should  bear  their 
own  costs  of  the  reference. 

Upon  this  award,  the  Master  taxed  the 
plaintiff's  costs  of  suit,  the  event  of  the 
award  being  in  his  favour.  The  defendants 
objected  th^  the  plaintiff,  having  recovered 
a  sum  not  exceeding  20^,  was  not  entitled 
to  costs  by  virtue  of  the  13  <fe  14  Vict 
c.  61.  8.  11. 

On  shewing  cause  against  the  rule, 
it  was  contended  that  that  section  did 
not  apply  to  an  arbitration  by  consent  of 
parties  before  trial,  wherein  the  costs  were 
ordered  to  abide  the  event  of  the  award, 
and  he  argued  that  the  word  "  recover'*  in 
the  County  Court  Act  meant  recover  by 
the  verdict  of  a  jury.  Several  cases  were 
cited,  in  which  Judges  have  in  general  terms 
suggested,  that  there  does  exist  a  distinc- 

(1)  1  H.  &  C.  616;  B.C.  32  Law  J.  Rep.  (».8.) 

Exch.  160. 

(2)  Cockbam,  G.J.,  Mellor,  J.  and  Shea,  J. 
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tion  in  this  respect  between  cases  in  which 
there  has  been  a  verdict  subject  to  a  refer- 
ence and  cases  in  which  the  reference  was 
by  consent  before  verdict  It  is  important 
in  consideiring  this  question  to  distinguish 
between  the  cases  which  have  been  decided 
upon  the  construction  of  the  3  4^4  Vict 
c  24.  s.  2,  which  in  terms  applies  only  to 
cases  in  which  there  has  been  ^'  the  verdict 
of  a  jury,"  and  cases  decided  npon  the 
County  Court  Act,  and  similar  acts,  in 
which  there  are  no  such  words. 

The  case  mainly  relied  upon  by  Mr. 
Brown  was  that  of  Frean  v.  Sargent  (3), 
in  which  an  action  of  slander  had  been 
referred  after  issue  and  before  trial,  by 
agreement  of  the  parties,  in  which  it  was 
stipulated  ^'that  the  costs  of  the  cause 
should  abide  the  event  of  the  award";  and 
the  arbitrator  having  found  in  f&vour  of 
the  plaintiff  with  20«.  damages,  the  Master 
had  taxed  the  plaintiff's  costs  of  suit,  upon 
which  the  Court  of  Exchequer  refused  a 
rule  to  review  the  Master's  taxation,  saying, 
"  that  in  actions  referred  by  agreement  of 
parties  before  trial,  the  agreement  regulates 
the  right  to  costs."  In  that  case  Bramwell, 
B.,  although  he  concurred  in  refusing  the 
rule,  did  so  expressly  on  the  ground  that 
*4t  did  not  appear  that  that  case  came 
within  any  of  the  statutes  taking  away  the 
plaintiff's  general  right  to  costs  given  by 
the  Statute  of  Gloucester." 

The  case  of  RoherUon  v.  Sterne  (4)  was 
relied  upon  by  each  of  the  learned  gentle- 
men who  appeared  on  the  rule,  Mr.  Brown 
contending  that  it  established  a  clear  dis- 
tinction between  cases  of  compulsory  refer- 
ence, and  cases  of  refereuce  by  agreement 
or  consent  of  parties ;  and  there  is  no  doubt 
that  the  Court,  in  giving  judgment  in  that 
case,  appears  to  have  considered  that  the 
statutes,  which  deprive  the  plaintiff  of  costs 
in  certain  events,  did  not  apply  to  refer- 
ences by  consent  before  trial  Mr.  Quain, 
on  the  other  hand,  contended  that  that 
case  was  in  reality  in  favour  of  his  rule, 
inasmuch  as  it  established  that  in  a  refer- 
ence under  the  compulsory  clauses  of  the 
Common  Law  Procedure  Act,  1854,  where 
there  was  no  verdict  of  a  jury,  nor  any 


power  to  enter  a  verdict,  the  plaintiff, 
having  recovered  less  than  20^,  although 
the  costs  were  ordered  to  abide  the  event 
of  the  award,  was  held  to  be  deprived  of 
them  by  the  operation  of  the  London  Small 
Debts  Act,  15  &  16  Vict  c  IxxviL  a.  120,  in 
which  the  words  are  "  shall  recover  a  sum 
not  exceeding  20L" 

In  the  case  of  Smith  v.  Edge  (5),  in 
which  a  verdict  had  been  entered,  subject 
to  a  reference,  and  in  which  some  members 
of  the  Court  of  Exchequer  are  reported  to 
have  used  expressions  countenancing  the 
distinction  between  actions  referred  before 
trial  and  actions  in  which  a  verdict  has 
been  taken  subject  to  a  reference,  the  case 
of  RoberUon  v.  Sterne  (4)  was  cited,  and 
BramweU,  B.,  in  adopting  the  reasoning  of 
the  Court  of  Common  Pleas,  so  far  as  it 
related  to  the  main  question  there  decided, 
viz.,  that  the  London  Small  Debts  Act  did 
deprive  the  plaintiff  in  that  case  of  costs, 
expressly  dissented  from  the  opinion  of  the 
Court  of  Common  Pleas,  so  £Eir  as  ''  it  inti- 
mated a  difference  between  submission  by 
consent  and  submission  by  compulsion," 
and  after  reviewing  the  cases  of  Frean  v. 
Sargent  (3)  and  Janes  v.  Jones  (6)  is  re- 
ported to  have  said,  "I  think  that  the 
general  rule  that  ought  to  govern  all  these 
cases  applies  here,  and  that  rule  is,  that 
wherever  the  plaintiff  is  entitled  to  judg- 
ment in  the  action  and  gets  his  diunages 
in  the  action,  and  the  case  is  such  that  if 
there  had  been  no  reference,  the  plaintiff 
would,  by  virtue  of  the  County  Court  Act, 
have  lost  his  costs  in  the  cause,  so  does  he 
equally  lose  them  when  there  is  a  reference 
which  fixes  the  amount,  unless  he  has  suc- 
ceeded in  getting  the  necessary  certificate." 

We  are  of  opinion  that  the  above  state- 
ment of  Bramwell,  B.  truly  expresses  the 
rule  which  ought  to  be  applied  to  the  case 
before  us.  We  think  that  it  is  impolitic  to 
make  a  distinction  which  would  greatly 
discourage  references  by  consent,  and  we 
cannot  perceive  any  substantial  difference 
between  an  order  made  compulsorily  and 
one  made  by  consent  The  meaning  of  the 
words  "costs  of  the  action  to  abide  the 
event  of  the  award"  must  receive  the  same 


(3)  32  Law  J.  Rep.  (n.s.)  Ezch.  281;  s.  c.  2H.  (5)  S3  Law  J.  Bep.  (n.b.)  Ezch.  9;  a.  c.  2  H.  & 
ft  C.  293.  C.  659. 

(4)  13  Com.  B.  Bep.  N.S.  248;  i.  o.  81  Law  J.  (6)  7  Com.  B.  Bep.  N.S.  832;  a.  a  29  Law  J. 
Bep.  (N.s.)  C.P.  862.  Rep.  (h.s.)  C.P.  151. 
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constraction  in  each  case ;  and  when  it  is 
once  established  that  the  word  "recover*' 
in  the  County  Court  Act,  as  in  the  London 
Small  Debts  Act,  is  satisfied  by  a  recovery 
in  the  action,  without  the  verdict  of  a  jury 
—BoMing  v.  Tyler  (7),  the  result  seems 
natmally  to  follow  that  in  each  case,  the 
plaintiff  not  having  recovered  in  the  action 
20/.,  is  deprived  of  his  costs  by  virtue  of 
the  provisions  of  the  County  Court  Act 
and  other  similar  statutes. 

Our  impression  during  the  argument  was 
strong  in  &vour  of  making  the  rule  abso- 
lute; but  we  abstained  from  delivering 
judgment  with  the  intention  of  consulting 
the  Judges  of  the  other  Courts  upon  the 
subject  We  have  since  had  the  opportunity 
of  confening  with  the  Judges  of  the  Courts 
of  Common  Pleas  and  Exchequer,  who  con- 
cur with  us  that  this  rule  should  be  made 
absolute. 

Rvle  absolute. 


1865.      )   BABKEB,  appellant,  v.  dayis. 
May  3.     j  respondent. 

Qme— Right  of  Shooting— \  de  2  Will  i. 
c  32.  M.  12.  and  ZO,— Proof  of  Right— 
Variance — Amendment,  11  o^  12  Vict,  c.43. 
«.  1.  and  9. 

The  tenant  of  P.  shot  game  upon  land 
was  occupied  by  him  as  tenant. 
Before  the  commencement  of  the  tenancy  P, 
had  granted  the  right  of  shooting  over  the 
^ond  to  Q,  by  deed.  The  tenant  having  been 
ntmnumed  bef  ore  Justices  was  convicted  of  kill- 
ing ^ameupon  theevidence  ofO.  thathehad 
the  exdusive  right  of  shooting  over  the  land; 
that  he  preserved  the  game  there;  that  he  had 
p9m  no  permission  to  the  tenant  to  shoot; 
md  that  the  tenant  had  killed  game  at  the 
time  in  question : — Held,  that  upon  this  evi- 
dence the  Justices  ought  not  to  have  convicted 
thi  tenant^  inasmuch  as  there  was  not  sufficient 
Menee  that  the  right  of  shooting  was  in  O, 
wthout  the  production  of  the  deed, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  140.] 


1865.      )    BB0W27,  appellant,  v,  eyans, 
April  29.   J  respondent. 

Highway — Turnpike-Road — Repairs  out 
of  Parish  Highway  Rate — 4  <k  5  Vict,  c,  59. 
— Retrospective  Order, 

The  4<i&  5  Vict,  c.  59.  (which  makes  it  lauh 
fulfor  Justices  in  petty  sessionSy  upon  infor- 
mation that  the  trust  funds  are  insufficient 
for  the  repairs  of  a  turnpike-road  within  a 
parish,  to  examine  the  state  of  the  funds  of 
the  trust,  and  to  inquire  into  the  stcUe  of  the 
repairs  of  the  road,  and  if  they  think  neces- 
sary and  expedient  to  order  payment  to  be 
made  out  of  the  highway  rate  to  the  trustees 
of  the  road,  the  money  to  be  wholly  laid  out 
on  the  actual  repairs  of  the  turnpike-road) 
— does  not  enable  Justices  to  make  an  order 
towards  the  payment  of  repairs  already  done. 

Where  by  the  private  turnpike  act  the 
funds  are  to  be  applied;  in  the  first  instance, 
to  the  payment  of  interest  and  reduction  of 
the  principal  sum  borrowed,  and  after  that  to 
the  repairs  of  the  road,  and  the  funds  have 
not  been  applied  to  the  repair  at  all,  such 
case  is  unthin  the  ^  deb  VicL  c,  59. 

The  Justices  making  an  order  under  the 
above  act,  in  the  absence  of  any  proof  to  the 
contvary,  need  not  inquire  whether  the  trust 
funds  have  been  properly  applied 

e»r  the  report  of  the  above  case,  see 
w  J.  Rep.  (n.s.)  M.C.  p.  lOL] 


(7>  SB.  &  &  472;  i.e.  82  Law  J.  Rep.  (n.b.) 
Q.B.86. 


1865.      )  OUAQLIENI,  appellant,  v,  mat- 
April  29.  j  TflBWB,  respondent 

Disorderly  House — Licence — Public  En- 
tertainment— 2b  Oeo,  2.  c,  36.  s,  2. 

A  local  act,  in  similar  terms  to  the  2b 
€ko,  2.  c,  36.  s,  2,  enacted,  that  no  house, 
room,  or  other  place,  vnthin  the  borough 
should  be  kept  or  used  for  public  dancing, 
music,  or  other  public  entertainment  of  the 
like  kind,  without  a  licence : — Held,  that  the 
dancing  need  not  be  by  the  public ;  but  that 
in  order  to  bring  an  entertainment  within 
the  act  the  music  and  dancing  must  not  be 
merely  subsidiary,  but  must  form  a  sub- 
stantial part  of  the  entertainment, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  116.] 
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May  11. 


TBS  Q172EK,  Oft  the  prosecu- 
tion of  THB  MAYOR,  ALDEB- 
MDBN  AUD  BUBOIMIE8  OF 
BOUTHAMPTONy  t^.  THS 
SOUTHAMPTON  HAJLBOUB 
COMMISSIOmEBS. 


CotU^  Security  for — Imreoie  of  Security, 
when  allowed. 


A  rule  of  court  haniuf  been  madCj 
directing  thai  legal  proceedings  might  he 
taken  in  the  name  of  a  corporation,  against 
certain  Commissioners  hy  certain  ratepayers 
interested  in  ike  matter,  on  their  giving 
security  to  indemnify  the  corporation  against 
costs,  two  of  the  ratepayers  entered  into  a 
bond  in  the  usual  amount  of  2(K)/L  /  a  manr 
damns  having  accordingly  issued  ogainH 
the  Commissioners,  and  the  case  having  been 
taken  hyvfrit  of  error  to  the  House  of  Lords, 
and  the  bond  of  indemnity  being  therefore 
of  insuficient  amount  to  caver  the  expenses 
incurred^  the  Court  made  albsolute  a  rule 
to  increase  the  amount  to  such  sum  as  the 
coroner  and  attorney  of  the  court  ^kould 
think  reasonable. 

This  was  a  rale,  caUing  on  three  rate- 
payers of  the  borough  of  Sonthampton  to 
shew  cause  why  the  indemnity  given  by 
two  of  them  should  not  be  increased  to  an 
amount  reasonably  sufficient  to  cover  the 
expenses  as  to  which  this  indemnity  was 
given,  and  that  the  matter  be  referred  to 
tiie  coroner  and  attorney  of  the  Clourt  for 
that  purpose. 

It  appeared  that  by  a  rule  of  courts  of 
the  26th  of  July  1859,  the  three  ratepayers 
being  interested  in  the  matter,  were  to  be 
at  liberty  to  use  the  name  of  the  corporation 
in  taking  such  legal  proceedings  against 
the  Comnussioners  of  Southampton  Har- 
bour as  l^ey  might  be  advised,  on  giving 
to  the  corporation  an  indemnity  to  the 
satisfiEUstion  of  the  ooroner  and  attorney  of 
the  Court 

The  then  ooroner  accordingly  directed  a 
bond  to  be  entered  into  in  the  penal  sum 
of  200L  by  two  of  the  three  ratepayersi 
conditioned  to  indemnify  the  corporation 
against  all  costs  to  be  incurred  by  them 
rdating  to  any  proceedings  taken  in  the 
name  of  the  corp(ffation  against  the  Com- 
missioners, the  coroner  saying  that  200^. 


was  the  sum  usually  fixed,  and  refnaiDg  to 
increase  the  amount 

A  mandamua  aocoidingly  issued,  with 
the  corporation  as  prosecutors  against  the 
Commissioners,  and  judgment  was  obtained 
in  this  court  in  fiivour  of  the  Crown,  but 
was  reversed  in  the  Exchequer  Chamber, 
and  a  writ  of  error  is  now  pending  in 
the  House  of  Lords ;  the  expenses  of  the 
proseentoXB  ahready  incurred  exceeded 
200^ 

MetiiA  and  Archibald  ^ewe^  cauae,  and 
contended  that  it  was  contraiy  to  pcactioe 
to  increase  the  security. 

BuUar  was  not  heard  in  support  of  the 
rule. 

The  CouBT  (1)  were  of  opinion  that  it 
was  but  reasonable  that  either  the  litigar 
tion  should  be  stopped,  or  that  the  par- 
ties interested  should  enter  into  fresh 
security;  and  that  the  rule  should  be  made 
absolute  that  the  security  be  increased  to 
such  sum  as  the  coroner  and  attorney  of 
the  Court  shall  think  reasonable. 

Bule  absolute  accordingly. 


1865. 
April  2^ 


.} 


WAED,  appellant,  v.  o&at, 
respondewL 


Tolls — Floating  Bridge — SUam  Ferry 
Boat^Soldiers— Mutiny  Act,  1864. 

By  section  72.  o/27  Vict.  e.  3.  (the Mutiny 
Act,  1664,^  Her  Mc^est^s  officers  and  sol- 
diers on  duty  are  exempted  from  payment  of 
any  duties  and  tolls  in  passing  along  or  over 
any  turnpike  or  other  roads  or  bridges  other- 
wise demandabU: — ^Held,  that  this  exemption 
does  not  apply  to  the  easeof  a  floating  bridge 
propelled  from  one  side  of  a  river  to  the  other 
by  steam  power,  and  kept  in  iU  course  by 
parallel  chains  laid  across  the  bed  of  the 
river, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (k.s.)  M.C.  p.  146.] 


(1)  Blackburn,  J.,  Mellor,  J.  and  Sliee^  J. 
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1865. 
Jan 


.26.    / 


THS  QUKEN  V.  JOHNSON  AND 
ANOTHEB. 


Highway^  Nonrvepair  of — Jurisdiction 
of  Justices  under  5  d&  6  Will.  4.  c.  50.  s.  95. 
on  Summons  against  Parish, 

Wkere^  on  the  hearing  of  a  summons 
against  the  surveyors  of  a  parish  for  the 
wmrrepcoT  of  a  highway,  the  surveyors  deny 
the  duty  of  the  parish  to  repair,  on  the  ground 
thai  the  alleged  highway  is  not  a  highway, 
the  Justices  cannot  proceed  to  make  an  order 
muter  the  5df6  Will  4.  c  50.  «.  95,  that 
an  indietment  be  preferred,  without  making 
any  inquiry  as  to  whether  the  road  he  a 
highway. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  85.] 


{YiSYSWY,appellant,v.  hoskinb, 
respondent 
HASBiB,  appellant,  v.  hobxins, 
respondent 

Game — 9  Gfeo.  4.  e,  69.  *.  1. — Entering 
Land  Open  or  Inclosed — Road — 7  dt  8  VicL 
c  29. 1.  1. 

l%e  appellant  was  found  with  a  net,  and 
for  the  purpose  of  taking  game,  upon  certain 
land,  which  had  a  hedge  on  either  side, 
and  a  metalled  road  running  through  it. 
Between  the  road,  on  both  sides  of  it,  and 
the  hedges  the  land  was  waste  land  varying 
in  extent : — Held,  that  this  land  was  not 
either  open  or  indosed  within  the  meaning 
of  the  9  Geo.  4.  c  69.  s,  1 ,  which  makes  it  an 
offence  to  enter  by  night  any  land,  whether 
open  or  indosed,  with  any  gun,  net,  engine, 
or  other  isutrument,for  the  purpose  of  taking 
or  destroying  game. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.a  p.  97.] 


THE  QUESN  V,  COLTILL. 


1865,      ) 
May  3.     / 

Prisons — Gaols — ClassifUxUionof  Prison- 
ers— Order  of  Quarter  Sessions — Warrant 
Geo.  4.  c  64.  s,  4. 


Michaelmas  Quarter  Sessions,  by  orders  to 
be  made  for  thai  purpose,  may  ascertain  and 
declare  to  what  class  or  classes  of  prisoners 
every  gaol,  house  or  houses  of  correction,  or 
any  part  or  parts  oj  any  of  them  respectively 
shall  be  applicable,  d:c.  By  an  order  made 
under  this  section,  the  house  of  correction 
at  C,  in  the  county  of  M,  was  directed  to 
be  applicable  to  certain  specified  classes  of 
prisoners.  Under  a  local  act,  20  A  21  Vict, 
c.  cxvivL,  Justices  were  empowered  to  issue 
warrants  for  the  apprehension  and  commit^ 
ment  of  persons  making  defauU  in  the  pay- 
ment of  rates  and  for  their  committed  to  the 
common  gaol  or  house  of  correctum.  Under 
that  act  IL  S,  a  defaulter  in  payment  of 
rates,  was  ordered  to  be  taken  to  the  common 
gaol  or  house  of  correction  for  the  county  at 
G,  and  the  keeper  of  the  said  house  of  cor- 
rection  was  ordered  to  receive  and  imprison 
the  said  R,  8,  who  had  not  committed  any 
offence  within  the  classes  specified  in  the  order 
of  Quarter  Sessions: — Held,  that  the  keeper 
of  the  house  of  correction  was  justified  in 
refusing  to  receive  B,  S  into  his  custody, 
as  the  order  that  the  house  of  correction 
should  be  applicable  only  to  classes  of 
prisoners  in  which  B,  8,  was  not  included 
was  bisuUng. 

\¥oT  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.a  p.  137.] 


By  4  Geo,  4.  c.  64.  s.i,  it  is  provided  thcU 
theJustiees  of  the  Peace  assembled  at  the 


'  THE  QUEEN  V.  THE  JITSTICBS  OF 

'  1865  '^^  WEST  RIBINO. 

^       Q       *   (the  SHEFFIELD  UNITED  GAS- 
^     '  UOHT  COMPANY  V.  THE  OVER- 

SEERS OF  SHEFFIELD.) 

Appeal  to  Quarter  Sessions — Befererkce 
to  Arbitration^Costs— 12  d:  13  Vict,  c,  45. 
s,  13. 

Where  the  matter  ofanappealat  Quarter 
Sessions  is  referred  to  an  arbitrator,  under 
the  12^1^  Vict,  c  45.  s,  13,  and  the  order 
of  reference  is  silent  at  to  the  costs  of  the 
arbitration,  the  subsequent  Sessions  at  which 
the  award  is  entered  as  the  judgment  of  the 
Court  have  no  potper  to  order  either  party  to 
pay  the  costs  of  the  reference. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.O.  p.  142.] 
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M       16    I  ^^^^^  *•  CO^EtBKTT  AITD  OTHEBS. 

Railway — Superfluous  Lands — Oumers 
of  Land  adjoining  thereto — 8  Vict  c  18. 
s.  127.  (Lands  Clauses  CoTisolidation  Act  J 

By  the  2l6th  and  2l7th  sections  of  a 
local  act  for  making  a  railuHzy  (containing 
similar  provisions  with  those  in  the  127  th 
section  of  the  Lands  Clauses  Consolidation 
Actjy  lands  acquired  by  the  company  under 
the  provisions  of  the  act^  but  which  would 
not  be  required  for  the  purposes  thereof 
were  to  be  sold  within  ten  years  after 
the  passing  of  the  act,  and  if  they  were 
not  so  soldj  they  were  to  vest  in  and 
become  the  property  of  the  oumers  of  the 
lands  adjoining  thereto,  in  proportion  to 
the  extent  of  their  lands  respectively  adjoin- 
ing the  same: — Held,  that  this  applied  to 
all  land  acquired  under  the  provisions  of  the 
act,  for  the  purpose  of  making  the  railway, 
and  not  used  for  that  purpose,  whether  the 
land  were  actually  in  the  possession  of  the 
company  or  in  the  occupation  of  their 
tenants. 

In  the  year  1861,  the  plaintiff  brought 
an  action  to  recover  the  possession  of 
lands  which,  under  the  act,  would  become 
vested  in  hint  as  the  owner  of  adjoining 
land^  In  1863,  the  company,  in  pro- 
moting another  private  act,  got  a  clause 
inserted,  to  the  effect  that  the  respective 
periods  limited  for  the  sale  of  superfluous 
lands  were  to  be  extended  for  jive  years 
from  the  passing  of  the  act.  The  vested 
interest  of  the  plaintiff,  if  he  had  any 
at  all,  had  vested  in  him  in  the  year 
1854  ; — Held,  that  the  clause  so  inserted 
in  the  year  1863  had  no  operation  upon  the 
claim  of  the  plaintiff. 

Held,  also,  that  the  proper  way  to  appor- 
tion the  supeijluous  lands  among  the  owners 
of  the  land  adjoining  thereto,  was  by  drawing 
a  line  from  the  point  where  the  boundaries 
of  two  adjoining  owners  meet,  to  the  nearest 
point  of  the  land  actually  used  by  the 
company. 

This  was  a  special  case  stated  by  con- 
sent of  the  parties  in  an  action  of  ejectment, 
tried  at  the  Surrey  Summer  Assizes,  1861, 
and  in  which  a  verdict  was  ordered  to  be 
entered  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court. 


SPECIAL  CASE. 

1.  The  plaintiff  was  at  the  commence- 
ment of  this  action  and  still  is  the  surviving 
trustee  of  a  marriage  settlement,  made  on 
the  5th  of  June  1844,  in  contemplation 
of  the  marriage  of  Mrs.  Susannah  Hawkins 
with  the  Rev.  Thomas  Ainsworth,  which 
subsequently  took  place ;  and  by  the  said 
settlement  the  legal  estate  in  the  lands 
which  are  coloured  green  in  the  accom- 
panying plan  marked  No.  1.  (1),  (which  is 
made  to  scale,  and  is  to  form  part  of  this 
case),  and  of  which  the  said  Mrs.  Hawkins 
was  then  and  had  for  many  years  pre- 
viously been  the  owner  in  fee  simple,  was 
duly  conveyed  in  fee  to  the  plaintiff  and 
two  other  trustees  (since  deceased)  upon 
the  trusts  therein  mentioned. 

2.  The  defendants,  the  London,  Brighton 
and  South  Coast  Railway  Company,  ap- 
peared and  defended  for  tiie  whole,  as  did 
also  the  other  defendants,  Charles  Joseph 
Corbett,  Charles  Walker,  John  Haworth 
and  William  Nathaniel  Wright,  who  were 
severally  at  the  time  of  the  bringing  of 
this  action  occupiers  of  the  lands  and 
the  buildings  sought  to  be  recovered  in 
the  present  action,  the  lands  being  coloured 
pink  on  the  said  plan  (1),  and  the  buildings 
thereon  being  shaded,  and  they  severally 
derive  their  title  through  the  railway 
company. 

3.  The  plaintiff,  as  owner  of  the  a4Join- 
ing  lands  marked  green  on  the  said  plan 
(1),  under  the  provisions  contained  in 
the  216th  and  217th  sections  of  the  7  (k  8 
Vict.  c.  92.  (passed  on  the29thof  July  1844), 
entitled  ^An  Act  for  making  a  Railway 
from  the  London  and  Croydon  Railway 
at  Croydon  to  Epsom,'  sought  to  recover 
possession  of  the  lands  and  buildings  men- 
tioned in  the  writ  of  ejectment,  as  being 
superfluous  lands  adjoining  the  plaintiff's, 
unsold  within  the  prescribed  period  of  ten 
years  after  the  passing  of  the  said  act,  and 
therefore  forfeited  to  the  plaintiff'as  such 
adjoining  owner. 

4.  By  the  5  Will.  4.  c.  10,  the  London 
and  Croydon  Railway  Company  was  incor- 
porated for  the  purpose  of  making  a  rail- 
way from  Croydon  to  join  the  London  and 
Greenwich  Riulway  near  London. 

(1)  See  this  plan  at  the  end  of  the  judgment. 
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5.  By  the  aboTe-inentioned  act  of  the 
7^8  Vict  a  92,  the  Croydon  and  Epsom 
Railway  Company  was  incorporated  for  the 
paipose  of  mcJdng  a  railway  from  the  Lon- 
don and  Croydon  Railway  at  Croydon  to 
Epsom. 

6.  By  the  131st  section  of  the  last-men- 
tioned act,  it  is  enacted  that,  subject  to  the 
provisions  of  the  act,  it  should  be  lawful 
for  the  company  to  agree  with  the  owners 
of  the  lands  which  they  were  thereby 
authorized  to  enter  into  and  take  for  the 
purposes  of  the  railway,  for  the  absolute 
porchase  for  a  consideration  in  money  of 
any  such  lands,  or  such  parts  thereof  as 
they  should  think  proper,  and  of  all  sub- 
sisting leases  therein,  and  of  all  rents, 
charges,  annuities,  mortgages  or  incum- 
brances affecting  any  such  lands,  and  all 
commonable  or  other  rights  to  which  such 
lands  might  be  subject,  and  all  other  estates 
or  interests  in  such  lands  of  what  kind 
soever. 

7.  £y  the  216th  section  it  is  enacted,  for 
the  purpose  of  making  provision  respecting 
the  sale  of  lands  acquired  by  the  company 
nnder  the  provisions  of  this  act,  but  which 
shall  not  be  required  for  the  purposes 
thereof  that  the  company  shall  sell  all 
SQch  superfluous  lands  in  such  manner  as 
they  may  deem  most  advantageous,  and 
convey  the  same  to  the  purchasers  thereof 
by  deed  under  the  common  seal  of  the  com- 
pany, and  a  receipt  under  such  common 
seal  shall  be  a  sufficient  discharge  to  the 
purchaser  of  any  such  lands  for  the  pur- 
chase-money in  such  receipt  expressed  to 
be  received,  and  such  sales  and  conveyances 
shall  take  place  within  ten  years  after  the 
passing  of  this  act. 

8.  And  by  the  217th  section  of  the  same 
Act  it  is  further  enacted,  that  if  the  company 
do  not  sell  such  superfluous  lands  within  the 
period  aforesaid,  then  such  lands  remaining 
unsold  at  the  expiration  of  such  period  shall 
thereupon  vest  in  and  become  the  property 
of  the  owners  of  the  lands  adjoining  thereto, 
in  proportion  to  the  extent  of  their  lands 
i^pectively  adjoining  the  same. 

9.  By  the  227th  section  it  is  enacted 
that,  subject  to  the  provisions  and  restric- 
tions m  the  said  act  contained,  it  should 
be  hiwfiil  for  the  company  to  make^  and 
toaintain  the  said,  railway  and  works  on 
the  line  and  upon  the  lands  delineated  and 


described  on  the  plan  and  in  the  books  of 
reference  thereinafter  mentioned,  and  in 
the  schedule  thereto,  and  for  that  purpose 
to  enter  upon,  take  and  use  such  of  the 
lands  so  delineated  and  described  as  should 
be  necessary  for  making  and  constructing 
the  said  railway  and  works. 

10.  By  the  228th  section  it  is  recited 
that  plans  and  sections  of  the  railway 
shewing  the  line  and  levels  thereof,  and 
also  a  book  of  reference  containing  the 
names  of  the  owners,  lessees  and  occupiers 
or  reputed  owners,  lessees  and  occupiers  of 
the  lands  through  which  the  same  was  in- 
tended to  pass,  had  been  deposited  with 
the  clerk  of  the  peace  of  the  said  county 
of  Surrey. 

11.  By  the  230th  section  it  is  enacted 
that  true  copies  of  such  plans  and  book  of 
reference,  or  of  any  correction  thereof,  or 
extracts  therefrom,  certified  by  such  clerk 
of  the  peace,  should  be  received  in  all 
courts  of  justice  or  elsewhere  as  evidence 
of  the  contents  thereof. 

12.  By  the  231st  section  it  is  enacted 
that  the  company,  in  making  the  railway, 
should  have  power  to  deviate  from  the  line 
delineated  on  the  plan  so  deposited,  pro- 
vided that  no  such  deviation  should  extend 
to  a  greater  distance  than  the  limits  of 
deviation  delineated  on  the  said  plans,  nor 
to  a  greater  extent  in  passing  through 
a  town  than  10  yards,  or  elsewhere  to  a 
greater  extent  than  100  yards  from  the 
said  line,  nor  should  such  deviation  extend 
into  the  lands  or  property  of  any  person 
whose  name  is  not  mentioned  in  the  said 
book  of  reference,  without  the  previous 
consent  in  writing  of  such  person,  unless 
the  name  of  such  person  should  have  been 
omitted  by  mistake ;  and  the  £act  that  such 
omission  proceeded  from  mistake  should 
have  been  certified  in  manner  thereinbefore 
provided  for  in  cases  of  unintentional  errors 
in  the  said  book  of  reference. 

13.  By  the  234th  section  it  is  enacted 
that  the  company  should  not  take  or  injure 
any  property  of  the  following  kinds,  except 
such  as  should  be  specified  in  the  schedule 
to  this  act,  without  the  consent  in  writing 
of  the  owners  and  occupiers  thereof,  unless 
the  omission  in  such  schedule  be  certified 
according  to  the  provisions  thereinbefore 
contained  to  have  proceeded  from  mistake 
(that  is  to  say),  any  house  or  building 
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erected  on  or  before  the  30th  of  November 
1843,  or  any  ground  on  or  before  that  day 
indoeed  or  set  apart  and  naed  as  a  garden, 
orchard,  nursery-gronnd,  yard,  paddodc, 
plantation,  planted  walk  or  avenue  to  a 
house. 

14.  In  addition  to  the  said  plan  (1), 
another  plan,  marked  No.  2,  which  accom- 
panies this  case,  was  also  put  in  evidence. 

15.  The  said  plan  No.  2.  is  a  tracing  of 
a  portion  of  the  plan  deposited  with  the 
clerk  of  the  peace  under  the  227th  and 
228th  sections,  and  which  was  also  put  in 
evidence  at  the  trial  of  this  cause,  and  the 
numbers  mentioned  therein  refer  to  the 
numbers  and  description  of  the  property 
mentioned  in  the  said  book  of  reference. 

16.  The  Noe.  51,  52,  53,  54,  60,  61,  62. 
and  63.  on  the  said  plan  No.  2,  comprise 
the  portion  coloured  pink  on  the  plan 
No.  1.  (1),  as  well  as  the  portion  of  the 
line  of  railway  ac^oining. 

17.  The  Nos.  55.  and  59.  on  the  said 
plan  No.  2,  comprise  the  parts  coloured 
green  on  the  plan  No.  1.  (1). 

19.  The  Schedule  1.  referred  to  in  the 
227th  and  234th  sections  of  the  said  act, 
7  &  8  Vict  c.  xcii.,  contains  a  description  of 
the  property  numbered  51,  52,  53,  54,  55, 
61.  and  62,  similar  in  all  respects  to  that  con- 
tained in  the  said  book  of  reference,  with 
the  exception  of  their  not  being  numbered; 
such  schedule  does  not  contain  No.  63,  the 
same  being  pasture  land.  And  the  schedule 
only  contains  lands  of  the  particular  descrip- 
(don  enumerated  in  the  Jdd  234th  section 
of  the  said  act 

20.  The  red  lines  on  the  said  plan  No.  2. 
denote  the  limits  of  deviation  mentioned 
in  the  said  231st  section  of  the  said  act, 
and  the  whole  of  the  property  claimed, 
as  well  as  part  of  the  plaintiff's,  is  within 
them. 

21.  By  the  7  <fe  8  Vict  c.  xcviL  (6th  of 
August  1844)  the  powers  of  the  London 
and  Croydon  Railway  Company  were  ex- 
tended By  section  26.  of  the  last-men- 
tioned act,  power  was  given  to  them  to 
purchase  the  Croydon  and  Epsom  KaUway. 

22.  By  the  9  &  10  Vict  c.  ccbcxxiiL  (27th 
July  1 846)  recitingthese  acts  amongst  others, 
and  that  in  pursuance  of  the  7  (b  8  Vict. 
c.  xcviL  the  London  and  Croydon  Railway 

(1)  See  this  plaa  at  the  end  of  the  jadgment 


Company  had  purchased  the  Croydon  and 
Epsom  line  the  London,  Brighton  and  South 
Coast  Railway  was  incorporated. 

23.  By  sections  1.  and  5.  of  the  last-men- 
tioned act,  the  London  and  Epsom  compa- 
nies were  dissolved,  and  the  powers,  privi- 
leges, rights,  lands,  <fec  granted  to  them 
were  vested  in  the  London,  Brighton  and 
South  Coast  Railway  Company. 

24.  By  section  21.  the  regulations  and 
restrictions  in  the  acts  of  the  dissolved  com- 
panies were  made  binding  on  the  said  Lon- 
don, Brighton  and  Soutib  Coast  Railway 
Company. 

25.  In  support  of  the  plaintiff's  case  at 
the  trial,  the  following  witnesses  amongst 
others  being  sworn  on  behalf  of  the  plaintiff 
deposed  as  follows : 

26.  Thomas  Fowler  Wood  was  called  on 
the  part  of  the  plaintiff,  and  proved  that 
before  and  at  the  time  of  the  passing  of  the 
Croydon  and  Epsom  Railway  Act  he  was 
the  owner  of  No&  51,  52,  53,  54.  and  60, 
the  last  ntmiber  being  a  public  footpath, 
shewn  on  the  said  other  plan. 

27.  That  the  triangulw  piece  at  the  east 
end  of  the  plan  No.  1.  (1),  coloured  pink 
and  marked  A,  was  no4)art  of  his  property, 
and  that  he  whilst  such  owner  received  the 
following  notice : 

"  In  pursuanceof  the  provisions  contained 
in  a  certain  act  of  parliament  passed  in  the 
session  holden  in  the  7th  and  8th  years  of 
the  reign  of  Her  Majesty  Queen  Victoria^ 
intituled  'An  Act  for  making  a  Railway 
from  the  London  and  Croydon  Railway  at 
Croydon  to  Epsom,'  I  do  hereby,  on  behalf 
of  the  Croydon  and  Epsom  Rsulway  Com- 
P<^7f  Ki'^o  you  notice  that  a  certain  piece 
^Hn^  land,  containing  by  estimation 
3  roods  and  15  perches  or  thereabouts,  and 
being  parcel  of  a  larger  piece  of  orchard  land 
situate  in  the  parish  of  Croydon,  in  the 
county  of  Surrey,  now  or  late  in  the  occu- 
pation of  Samuel  Harris,  distinguished  in 
the  map  or  plan  and  book  of  reference  depo- 
sited in  the  office  of  the  clerk  of  the  peace 
for  the  county  of  Surrey,  and  referred  to  by 
the  said  act  with  the  No.  51,  and  delineated 
in  the  plan  hereunto  annexed,  and  therein 
coloured  red,  will  be  wanted  and  required 
by  the  said  company  for  the  purposes  of  the 
said  act,  and  that  it  is  the  intention  of  the 
said  company  to  contract  for,  and  they  are 
now  willing  to  treat  and  agree  for  the  pur- 
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chase  thereof  snd  of  all  sabsistang  leases, 
tormi,  estates  and  interests  therein.  And 
farther,  that  jou  are  hereby  required  on  or 
before  the  expiration  of  one  calendar  month 
next  after  this  notice,  to  deliver  or  cause  to 
be  delivered  at  the  office  of  the  said  company, 
being  the  London  and  Croydon  Bulway 
o£Soe,LoiidonBridge  Terminus,  Sonthirarl^ 
a  statement  in  iriiting  of  the  particulars  of 
the  estate,  ahare,  interest  or  diarge  which 
yon  claim  to  be  enticed  to,  or  to  be  author* 
ised  to  reoeiTe  satia&ction  and  ocMnpensation 
for,  and  of  the  ii^uiy  or  damage  sostained 
by  you,  and  of  the  amount  of  the  sum  of 
money  which  you  may  demand  or  be  willing 
to  receiTe  in  Batiafartiim  and  compensation 
for  the  Talue  of  such  lands  and  prenuses, 
and  such  estate^  ahare^  interest  or  charge^ 
and  for  such  injury  or  damage  respectiydly. 
Dated  the  16th  day  of  January  1845. 

R  J.  Young, 
Secretary  to  the  said  company. 
To  MessiB.  Thomas  F.  Wood  and  Samuel 
Hairis,  and  to  aU  and  every  person  aSkd 
persons  whom  it  may  concern." 
And  of  part  of  which  luid,  via.  Nos.  51,  52, 
53.  and  54,  Samuel  Harris  was  the  tenant 
or  occupier.    The  adjoining  property  occu- 
pied by  Morley,  viz.  Nos.  61,  62.  and  63, 
beloDged  to  Mr.Wright,  since  dead. 

38.  He  stated  further,  that  there  was 
a  transfer  and  conveyance  executed  by 
him  to  the  Croydon  and  Epsom  Railway 
Company  of  the  whole  of  the  said  land, 
Nos.  51,  52,  53,  54.  and  60;  that  he  in  1846 
reoeiyed  the  purchase-money  and  left  the 
conveyance  with  his  solicitor,  Mr.  Drun^ 
mond,  of  Croydon,  and  had  not  since  seen 
it  or  had  possession  of  the  land. 

29.  This  deed  was  called  for  by  the  plain- 
tiff pDiBuant  to  usual  notice  to  produce 
given  to  the  defendants  in  that  behalf,  but 
was  not  produced  by  them,  and  the  receipt 
of  sach  noHoe  to  produce  was  admitted  by 
the  defendants. 

30.  He  further  stated  that  the  railway 
was  made  upon  part  of  the  property  taken 
from  him  by  the  railway ;  that  he  had 
recently  been  over  the  property,  when  he 
fonnd  the  hedges  and  other  boundaries  the 
same  as  when  the  lands  were  his,  except  so 
&r  as  the  same  had  been  altered  by  the 
severance  and  alteration  that  was  caused 
by  making  the  said  railway  ow  a  portion 
of  the  proper^. 

Niw  SsaiBS,  34.— Q.B. 


31.  Qiles  Long  proved  that  he  knew  the 
land  adjoining  and  close  to  Pitlake  Bridge, 
on  the  Croydon  and  Epsom  line  of  railway, 
and,  on  the  plan  No.  1.  (1)  being  produced 
to  him,  stated  that  the  land  marked  greoi 
represttited  the  part  he  then  held  as  yearly 
tenant  under  Mr&  Ainsworth,  and  had  done 
so  for  rather  more  than  twenty-one  years ; 
that  Mrs.  Ainsworth  was  formerly  Mia. 
Hawkins,  the  widow  of  the  Rev.  John 
Richard  Hawkins;  that  she  was  Mrs. 
Susannah  Hawkins,  and  subsequently 
married  Mr.  Ainsworth ;  that  he  knew  the 
adjoining  property  ooloued  pink,  and  that 
it  was  in  the  occupation  of  Mr.  Samud 
Harris,  for  many  years  before  the  making 
of  the  railway,  and  after  him  it  was 
occupied  by  Mr.  Wright;  and  after  Mr. 
Wright  the  defendant  Mr.  Corbett  occupied 
one  of  two  cottages  (originally  forming  one 
house)  tiiereon,  «nd  another  person  occupied 
the  other  cottage;  there  was  a  kitchen- 
garden,  flower-gard^  and  fish-pond  belong- 
ing to  the  house  occupied  by  tiie  defendant 
Corbett,  and  about  three  acres  and  a  half 
of  meadow  land,  of  a  part  of  which 
Corbett  has  been  in  occupation  about  four 
years  and  up  to  the  present  time ;  that  he 
saw  the  railway  men,  when  the  railway  was 
being  made  upon  that  land,  conveying 
baDast  from  the  pond  and  its  vicinity 
(being  the  part  occupied  by  Samuel  Harris, 
and  part  of  the  said  land  coloured  pink,)  to  the 
railway,  and  making  the  railway  ;  that  the 
triangular  piece  was  not  held  by  Harris; 
that  there  is  at  the  west  end  a  piece  of  land 
between  the  ground  in  question  and  the 
road  bank,  whidh  is  used  as  a  road  from  the 
Croydon  parish  road  to  his  house  and  the 
property  occupied  by  Corbett  and  others ; 
that  after  passing  Corbett's  premises,  there 
is  a  vacant  iHece  of  ground,  formeriy  part 
of  the  said  old  parish  road,  and  running 
down  to  and  stopped  many  years  ago  by  the 
railway;  it  has  become  grassed  over,  and 
the  part  near  the  railway  used  as  a  wood- 
yard  by  Morley,  and  afterwards  by  West. 

32.  Thomas  West  was  called,  and  proved 
that  he  rented  a  portion  of  the  land 
coloured  pink,  consisting  of  a  house  with 
a  cottage  attached,  with  meadow  and 
garden,  and  had  done  so  for  thirteen  years 
next  prior  to  Christmas  I860,  but  not  the 
cottage  and  lands  Nos.  61,  62.  and  63, 
which  were  occupied  by  Morley  under  an 
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agreement,  which  was  not  produced,  and 
that  he  underlet  the  house,  meadow  and 
garden  land  to  William  Morton  Wright, 
who  underlet  to  the  defendant  Corbett,  and 
that  he  underlet  the  cottage  attached  to 
another  person ;  that  when  he  first  went 
there  the  ndlway  was  being  made,  but  was 
not  finished.  He  proved  further,  that  during 
all  that  time  he  paid  his  rent  to  the 
London,  Brighton  and  South  Coast  Bail- 
way  Company. 

33.  John  Morley  proved  that  he  occu- 
pied one  of  the  cottages  and  the  rest  of 
Wright's  property  on  the  said  plan  No.  1.  (1), 
and  which  adjoins  Wood's  property,  and 
being  Nos.  61,  62.  and  63.  in  the  said  plan 
No.  2,  and  a  book  of  reference  under  leases 
firom  Wright,  which  were  then  produced  by 
him,  for  twenty-one  years  from  1836  to 
1857;  that  he  paid  rent  to  Wright  during 
such  period  until  the  making  of  the  railway, 
and  after  that  to  Heniy  Anscombe,  on 
behalf  of  the  London,  Brighton  and  South 
Coast  Railway  Company,  and  continued  to 
do  so  to  the  end  of  his  term. 

34.  Henry  Anscombe,  superintendent 
at  the  London,  Brighton  and  South  Coast 
Railway  terminus,  and  formerly  travelling 
inspector  of  such  company,  proved  the 
receipt  of  rent  from  the  two  last  witnesses, 
West  and  Morley,  for  their  holdings  during 
the  last  four  or  five  years,  and  the  payment 
of  it  to  the  London,  Brighton  and  South 
Coast  Railway  Company. 

35.  George  Robinson  proved  that  he 
had  been  a  servant  for  ten  years  of  the 
London,  Brighton  and  South  Coast  Rail- 
way Company,  and  that  he  occupied  the 
cottage  formerly  let  to  the  witness  Morley, 
and  had  done  so  for  two  years;  he  took 
the  pottage  from  one  Brown,  who  was  in 
the  said  company's  employ,  and  that  his 
rent  for  such  cottage  was  deducted  by  the 
London,  Brighton  and  South  Coast  Railway 
Company  fix)m  his  wages  every  fortnight 
He  added,  that  the  nature  of  his  employment 
did  not  render  it  convenient  that  he  should 
occupy  that  cottage  more  than  any  other. 

36.  It  was  proved  at  the  said  trial  that 
after  the  determination  of  Morle/s  lease 
the  said  London,  Brighton  and  South  Coast 
Company  was  duly  rated  for  the  house  so 
occupied  by  Robinson,  and  that  they  paid 
the  rates. 

(1)  See  (his  plan  at  the  end  of  the  jadgment 


37.  The  catalogue  or  particulars,  with 
plans  and  conditions  marked  W,  which 
accompany  and  form^rt  of  this  case,  were 
put  in  evidence  by  the  plaintiff;  those  par- 
ticulars are  headed  "  London,  Brighton  and 
South  Coast  Railway  Company,  sorploa 
estates,  freehold  and  copyhold.  Franda 
Fuller  &  Co.  have  received  instructioiia 
from  the  London,  Brighton  and  South 
Coast  Railway  Company  to  sell  by  auctiim 
at  the  Mart,  opposite  the  Bank  of  England, 
on  Wednesday,  the  22nd  of  June  1859,  in 
lots,  several  portions  of  their  surplus  pro- 
perties, comprising  exceedingly  valuable 
and  highly  important  estates  adjoining  or 
near  to  the  following  stations  on  their  line 
of  railway." 

38.  The  following  description  will  be 
found  therein  of  lot  2. 

"  Lot  2,  near  the  West  Croydon  Station." 
This  lot  comprises  4  a.  0  r.  34  p.  of  very 
valuable  freehold  building  land,  with  a  con- 
siderable frontage  to  a  road  near  the  Derby 
Arms,  and  adjoining  the  high  road  from 
Croydon  to  Mitcham. 

'*  On  this  property  is  a  small  brick-built 
dwelling-house,  with  slated  roof,  containing 
six  living  rooms,  standing  in  a  good  garden, 
with  a  wood-yard  adjoining;  and  also  an 
old-fashioned  family  residence,  brick  built^ 
containing  six  sleeping-rooms,  two  bow  par- 
lours, kitchen,  washhouse,  cellars,  and  other 
offices;  there  are  also  a  two-stall  stable, 
coachhouse  and  yards,,  and  adjoining  th^ 
house  is  a  superior  kitchen-garden  with 
excellent  fruit-trees,  a  flower  garden,  fish- 
pond, and  about  three  acres  and  a  half  of 
superior  meadow  land. 

"This  property  is  within  five  minutes 
walk  of  the  West  Croydon  Station. 

"The  fixtures  belonging  to  the  tenant 
will  have  to  be  paid  for  by  valuation. 

"  The  title  to  this  lot  will  commence  as 
to  part  with  a  conveyance,  dated  the  11th 
of  February  1846,  and  as  to  the  other  part 
with  a  conveyance,  dated  the  26th  of  Feb- 
ruary 1846." 

The  catalogue  or  particulars  contain  con- 
ditions of  the  sale,  the  4th  of  which  is  as 
follows : 

IV.  The  vendors  will  within  twenty-one 
days  after  the  sale  deliver  to  each  purchaser 
an  abstract  of  the  title  to  the  lot  or  lots 
purchased,  such  abstract  commencing  with 
the  deed,   surrender,  admission,  or  other 
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document  stated  in  the  particulars  of  each 
loty  and  no  earlier  title  or  evidence  of  any 
earlier  title  shall  upon  any  ground  or  pre- 
tence whatever  be  required,  and  it  shall  be 
assumed  that  every  such  deed,  surrender, 
adnuasioa  and  other  document  well  and 
effectually  conveyed  or  passed  the  property, 
estate  and  interest  purporting  to  be  thereby 
conveyed  or  passed,  free  from  all  incum- 
brances, claims  and  demands,  and  it  shall  be 
assumed  without  proof,  question  or  inquiry 
that  the  vendors  and  the  persons  in  whom 
the  l^gal  estate  or  the  property  is  now 
vested  have  done  and  performed  all  acts 
and  things  necessary  or  proper  to  be  done 
and  performed  to  enable  or  authorize  them 
to  sell,  convey,  surrender  and  assure  the  lot 
or  lots  to  the  purchaser  or  purchasers  thereof 
respectively,  and  the  purchisLser  or  purchasers 
shiQl  not  make  any  objection  or  requisition 
on  account  of  the  vendors  being  accountable 
to  the  Crown  under  any  bond  for  payment 
of  duties  on  passengers  or  otherwise,  or  on 
the  ground  of  any  judgment,  rule,  decree  or 
order  registered  against  the  vendors  and 
appearing  to  be  unsatisfied  (if  any  such 
there  be),  or  on  account  of  any  claim  for 
compensation  or  other  claim  against  the 
vendors  with  respect  to  any  part  of  the 
property  or  otherwise  (if  any  sudi  there  be), 
or  on  account  of  any  liability  of  the  vendors 
on  any  account  whatsoever,  and  it  shall  not 
be  necessary  for  the  vendors  to  furmsh  any 
evidence  of  the  identity  of  any  of  the  lots 
with  the  property  described  in  the  abstracted 
doctunents,  and  if  the  respective  purchasers 
or  their  solicitors  shall  not  within  ten  days 
after  the  delivery  of  the  abstract,  state  in 
wntmg  to  Messrs.  G.  Faithfull  k  Son,  of 
Ship  Street,  Brighton,  the  vendor's  solicitors, 
some  valid  objection  to  the  titie  not  pre- 
cluded by  these  conditions,  the  purchaser 
shall  be  considered  as  accepting  the  titie, 
vod  all  objections  not  delivered  within  that 
time  shall  be  considered  as  waived^  time 
being  in  this  respect  the  essence  of  the 
contract." 

39.  Among  the  said  plans  above  referred 
to  in  the  said  particulars,  there  is  one  marked 
X.  appertaining  to  and  descriptive  of  lot  2, 
ftnd  headed  as  follows: 

"  London,   Brighton  and    South  Coast 

Railway. 

^*Plan  of  land  in  the  parish  of  Croydon, 
"To  be  sold  by  auction  June  1859.*' 


40.  The  part  coloured  pink  tiiereon  re- 
presents the  4  a.  Or.  34^.  to  be  put  up  to 
auction,  and  is  bounded  on  the  one  side  by 
the  London,  Croydon  and  Epsom  Hallway, 
and  on  the  opposite  side  by  land  belonging 
to  Mrs.  Ainsworth,  on  another  side  by  the 
high  road  from  Croydon  to  Mitcham,  being 
land  not  belonging  to  the  plaintifT  or  the 
defendants,  and  on  the  remaining  side  by 
land  belonging  to  Messrs.  Thomas  and  James 
Turner;  Pitlake  Bridge  is  also  marked 
thereon. 

41.  James  Scott,  for  three  years  deputy- 
chairman  of  the  London,  Brighton  and 
South  Coast  Hallway  Company,  and  for  one 
year  director,  proved  that  the  said  Francis 
Fuller  was  usually  their  auctioneer,  to  sell 
when  they  had  property  to  sell,  and  that  he 
had  done  so  since  he  (witness)  had  been  at  the 
board,  and  that  he  knew  as  a  director  that 
there  was  a  sale  of  surplus  lands  in  1 859,  and 
that  he  knew  of  the  catalogue  marked  W. 
being  published  in  1859;  that  it  was  the 
province  of  their  solicitor,  Mr.  Faithfull,  to 
settle  the  conditions,  and  that  he  was  em- 
ployed by  the  company  for  that  purpose  in 
the  preparation  of  the  sale;  that  the  sale  was 
on  the  22nd  day  of  June  1859;  that  the  said 
catalogue  or  particulars  marked  W.  were 
used  at  the  sale;  that  he  called  at  Mr. 
Fuller's  on  the  subject  of  the  sale  and  saw 
a  catalogue  there,  and  that  some  of  the  lots 
were  withdrawn  before  the  sale. 

42.  George  Faithfull,  solicitor  of  the 
London,  Brighton  and  South  Coast  Hallway 
Company,  proved  that  the  said  conditions 
of  sale  mentioned  in  the  said  particulars 
were  prepared  at  his  office;  that  he  had  been 
solicitor  to  the  company  for  more  than  ten 
years;  that  he  received  the  draft  of  the  said 
conditions  of  sale  from  Mr.  Fuller,  and  Mr. 
Fuller  sent  him  the  said  particulars  of  the 
sale  marked  W;  that  he  settled  the  conditions 
of  sale  and  sent  them  to  Mr.  Fuller;  that  he 
attended  the  sale  as  solicitor  for  the  coqi- 
pany  on  the  22nd  of  June  1859;  that  the 
property  was  put  up  for  sale;  that  there  were 
bidders;  that  the  purchasers  prepared  the 
drafts  of  the  purchas&^leeda,  which  vere 
sent  to  him  for  perusal  on  behalf  of  the 
London,  Brighton  and  South  Coast  Hallway 
Company;  that  he  charged  the  company  for 
settling  them,  and  received  money  on  behalf 
of  the  Loudon,  Brighton  and  South  Coast 
Hallway  Company  for  lands  then  put  up  for 
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sale  at  the  aaction  mart,  and  paid  it  over 
to  the  company;  that  the  said  partumlan 
marked  W.  were  nsed  at  the  sale. 

43.  Copies  of  the  said  sevenJ  acts,  plana^ 
particnlars  and  books  of  referenoe  acoom- 
pan J  and  are  to  be  taken  as  part  of  this 


Thit  question  for  the  opinkm  of  the  Court 


Whether  upon  the  facts  above  stated  the 
plaintiff  was  entitled  to  recover  all  or  any, 
and  if  any,  what  portion  of  the  lands 
coloured  pink  on  plan  Na  1. 

If  the  Court  should  be  of  opinion  in 
the  affinnative,  then  the  verdict  was  to 
stand  in  respect  of  the  whole,  or  ci  such 
portion,  and  judgment  was  to  be  entered 
up  for  the  same  with  costs^  induding  costs 
of  and  incident  to  this  case,  to  be  borne  apd 
paid  by  the  defendants. 

If  the  Court  should  be  of  a  contruy 
opinion,  then  the  said  verdict  was  to  be  set 
aside  and  a  nonsuit  entered  in  lieu  tbereol^ 
with  the  costs  of  and  incidental  -to  this  case 
to  be  borne  and  paid  by  the  plaintiff. 

The  Court  was  to  have  power  to  draw  all 
inferences  of  hyct  which  a  jury  might  draw. 

The  case  was  argued  by — 

Lush  (Bay Its  and  Mut^p  withhim)^  fcxr 
the  plaintiff,  and  by 

Bovillf  for  the  defendants. 

The  arguments  were  based  upon  the 
facts  set  out  in  the  case,  and  the  differsnt 
sections  referred  to  therein,  and  are  suffi- 
ciently disclosed  by  the  judgment 

Blagkbx7RK,  J. — ^I  think,  in  this  case,  as 
the  matter  has  been  considered  a  good  deal 
while  the  argument  has  proceeded,  we 
need  not  take  further  time  to  consider; 
but  that  we  ought  to  say  that  we  think 
the  plaintiff  is  entitled  to  judgment ;  I 
will  presently  point  out  the  manner  in 
which  he  is  entitled  to  recover,  snd  what 
quantity  of  land  he  is  entitled  to  recover. 

The  first  point  is  this :  by  the  Croydon 
and  Epsom  Act,  passed  in  the  year  1844,  it 
was  enacted  (and  provisions  have  since  been 
adopted  in  the  Lands  Clauses  Act  which  are 
precisely  similar,  and  which  are,  indeed, 
almost  identical  in  words,  but  I  take  them 
from  the  local  act),  by  the  216th  section, 
that,  "for  the  purpose  of  making  provision 
respecting  the  sale  of  Lmds  acquired  by  the 
company  under  the  provisions  of  this  act, 


but  which  shall  not  be  required  for  the 
purposes  thereof  the  company  shall  sell 
aU  such  superfluous  laadsy"  and  that 
^'snciL  sales  and  conveyances  shall  take 
I^ace  within  ten  years  after  the  passing 
of  this  act."  Now,  that  act  was  passed  on 
the  29th  of  July  1844,  so  that  the  ten 
years  there  mentioiied,  so  £sr  as  that  act  is 
concerned,  ended  in  July  1854,  because  it 
says  that  such  sales  shall  take  place  within 
ten  years  after  the  passix^of  the  act.  Then' 
by  section  217.  it  further  enacts  "that  if  the 
company  do  not  sdl  such  lands  within  the 
period  afi»essid,''  that  is,  before  July  1854^ 
"then  such  lands  remaining  unsold  at  the 
expiration  of  such  period,  shall  thereupon 
vest  in  and  become  the  property  of  the 
owners  of  the  lands  adjoining  thereto  in 
proportion  to  the  extent  of  their  lands 
respectively  adjoining  the  same."  Now 
the  plaintiff  is  the  owner  of  some  lands 
adjoining  the  quantity  of  land  marked 
pink  (1).  The  first  question  is,  whether, 
on  the  case,  he  has  shewn  that  the  pink 
land  does  come  within  that  whidi  is 
pointed  out  in  these  two  sections,  the 
216th  and  the  217th,— whether  it  was  land 
"acquired  by  the  company  under  the 
provisions  of  thb  act,"  and  "not  required 
for  the  purposes  thereof."  Now,  as  to  this, 
we  have  to  take  ourselves  back  to  the  time 
of  the  trial  and  the  verdict  in  the  jeair  1861, 
and  we.  have  this  proved  at  that  time  :  In 
the  first  place,  by  an  act  of  parliament  which 
has  been  referred  to,  the  Crojrdon  and 
Epsom  Bailway  had  become  vested  in  the 
Londcm,  Brighton  and  South  Coast  Bailway 
Company,  and  by  that  act  it  was  enacted, 
that  the  dauses  c^  the  Croydon  and  Epsom 
Act  should  be  read  and  construed  ss  if  the 
London,  Brighton  and  South  Coast  Com* 
pany  had  been  substituted  for  the  Croydon 
and  Epaom.  Therefore  we  have  to  lo<^  at 
it,  in  the  year  1861,  exactly  as  if  the  Lon* 
don,  Brighton  and  South  Coast  Company 
had  been  the  company  who  had  obtained 
the  act,  instead  of  tJie  Croydon  and  Epsom. 
Then  we  find  that  evidence  was  given  that 
as  to  a  portion  of  the  pink  land  tiie  former 
owner  had  received  notice  to  treat  from  the 
company,  and  that  after  he  had  executed 
the  conveyance  (which  was  not  produced) 
he  had  been  paid  the  price  for  it.  The  por- 

(1)  See  this  plan  at  the  end  of  the  judgmflnt. 
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turn  of  land  which  he  had  thus  divested 
bitoself  oi,  had,  from  that  time,  been  adopted 
by  t^e  company,  or  by  the  company's  ser- 
Tuits,  and  was  up  to  tiie  time  of  \&  trial 
In  the  oocupation  of  the  company's 
tenants. 

Then  we  eome  to  other  lands,  that  is,  to 
the  paicds  61,  62  and  63,  which  had  be- 
longed to  different  proprietors,  but  which, 
being  contignoaa,  form  part  of  the  same 
thing ;  and  as  to  those  it  appears  that  at  the 
time  ^e  company  had  them  they  were  in 
tiie  tenancy  of  a  person  called  ^'Morley,'' 
who  held  them  for  a  tenn  of  years,  which 
would  expire  in  the  year  1857.  Now  Morley 
was  not  turned  out;  it  does  not  appear 
affinnatiYely  whether  the  company  had  given 
him  notice  or  not;  McM-ley  was  not  turned 
out,  but  continued  in  the  occupation;  but 
it  also  appears  that  the  company  had 
acquired  the  reversion  in  some  Wjay,  because 
Morky  paid  them  rent,  and  they  received 
rait  up  to  1857,  when  Morley's  interest  in 
the  land  ceased  under  the  lease,  and 'from 
that  time  to  the  time  of  the  trial  the  com- 
pany had  received  rent  from  Moriey,  he 
continuing  on  as  tenant  from  year  to  year 
of  the  company.  That  was  strong  evidence 
as  against  the  company  that,  somehow  or 
other,  they  had  acquired  the  reversion  of 
the  land  over  Morley,  although  it  does  not 
appear  that  they  had  acquired  the  interest 
that  Morley  had,  because  he  seems  to  have 
enjoyed  it  up  to  the  year  1837.  In  the  year 
1854,  therefore,  they  had  acquired  the  re- 
version of  the  land,  but  they  had  not  yet 
tamed  out  the  tenant. 

Now,  I  think,  Mr.  Bovill's  argument  was 
tiua  He  said  that  under  the  216th  section, 
where  provision  is  made  for  the  sale  of  lands 
acquired  by  the  company,  ^'under  the  pro- 
nsions  of  this  act,  but  which  shall  not  be 
icquhred  for  the  purposes  thereof,"  the  con- 
atniction  of  that  was  to  be  liniited  to  lands 
winch  had  been  acquired,  not  in  the  way 
of  reversion,  but  it  must  be  such  immediate 
possession  as  that  the  company  might  enter 
into  possession  and  use  them;  and,  conse- 
quently the  effeetof  the  eziating  outstanding 
tenancy  ih  Morley  prevented  those  being 
lands  acquired  by  the  company,  and  he  was 
unwilling  to  admit,  what  I  thought  was 
the  case  (and  I  think  so  still),  that  the  same 
nasooing  would  apply  if  there  had  been  a 
tenant  from  year  to  year,  and  the  company 


had  not  given  any  notice  to  quil  Mr. 
Bovill  said  that  that  was  not  the  same 
position.    I  think  it  is. 

Now,  I  think,  the  point  turns  on  what 
is  the  meaning  of  "  limds  acquired  by  the 
company  under  the  provisions  of  this  act." 
I  think,  when  you  look  at  what  it  was  in- 
tended by  the  act  of  parliament  that  the 
company  should  acquire,  it  is  this  :  The 
company,  upon  giving  compensation^  i^ 
pKed  to  take  lands  and  to  force  people 
to  selL  And  whenever  they  acquired  those 
lands  under  the  provisions  of  the  act  for 
the  purposes  of  making  the  railway,  or  for 
executing  their  undertaking,  which  may  be 
by  the  general  Lands  Clauses  Act,  what- 
ever they  acquire  in  that  way  shouM  be 
subject  to  this  condition,  that,  if  they  do 
not  use  it  for  the  purposes  of  the  line  within 
the  prescribed  period  (in  this  case  ten  years), 
there  is  a  condition  by  which  the  land  is 
to  go  to  the  proprietors  of  the  adjoining 
lands  '<in  proportion  to  the  extent  of 
their  lands  respectively  adjoining  thereto." 
That  is  the  scheme  of  the  act,  the  object 
being  that  where  lands  are  taken  from  pro- 
prietors by  compulsion  of  law,  for  the 
purpose  of  having  particular  works  executed, 
if  Uiey  are  not  executed,  then  they  shall, 
first,  be  offered  to  the  persons  from  whom 
they  were  taken,  and  if  they  will  not  have 
them,  then  to  the  owners  of  the  adjoining 
lands.  All  that  applies  as  much  to  the 
reversion,  or  other  partial  interest  in  land 
which  the  company  had  acquired  by  force^ 
as  to  the  actual  fee  simple  in  actual  pos- 
session. I  cannot  see,  in  the  reason  of  the 
thing,  where  the  distinction  is  between  the 
reversion  that  may  be  acquired,  where  a 
company  hold  <m,  and  the  absolute  fee 
simple  of  the  lands  required  by  the  com- 
pany under  the  provisions  of  the  act;  and 
I  see  nothing  in  Mr.  Bovill's  argument  to 
affect  it.  Then,  it  appearing  that  the  com- 
pany were  in  possession,  and  actually  en- 
joying it  by  receiving  the  rents  from  agricul- 
tural tenants,  who  were  not  using  it  for 
the  purposes  of  the  railway,  but  as  ordinary 
inhabitantsof  cottages — agricultural  tenants 
— and' paying  rent,  it  is  clear  that,  de/cuto^ 
it  had  ne^er  been  applied  to  the  purposes 
of  the  company — the  company  having  over- 
stayed their  time,  possibly  thinking  that 
the  provisions  of  the  Lands  Clauses  Act, 
giving  them  tem  years  from  the  time  when 
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the  execution  of  the  works  expired,  which 
would  be  fifteen  years — possibly  thinking 
that  that  applied  here, — ^instead  of  this  ten 
years  only,  they  waited  too  long  before 
they  began  to  sell. 

But  then  they  advertised  them  as  "  sur- 
plus lands,"  and  that,  certainly,  is  strong 
eyidence  that  they  were  in  fact  surplus  lands. 

Now  the  whole  of  the  facts,  and  every- 
thing connected  with  the  case,  being 
completely  within  the  knowledge  of  the 
company,  if  these  lands  had  been  ap- 
propriated to  any  of  the  purposes  of  the 
act,  so  that  they  ought  not  to  be  called 
"  superfluous  lands,"  that  was  a  fact  within 
the  knowledge  of  the  company,  the  defen- 
dants; the  defendants  were  required  to 
prove  that  if  it  had  been  so,  when  there 
had  been  made  a  primd  fade  case  to  the 
contraiy,  if  they  had  evidence  to  displace 
it,  but  they  did  not  do  that. 

The  same  applies  to  all  the  lands  which 
shall  be  acquired  for  the  purposes  of  the 
railway,  and  which  shall  be  superfluous. 
Now  Mr.  Bovill  sa3rs,  and  says  truly,  that 
the  green  (the  plaintiff's  land)  does  not  abut 
on  and  adjoin  to  plot  61.  and  plot  62.  (1) 
That  is  true.  K  we  were  looking  at  whether 
it  was  adjoining  the  other  land  at  the  time 
that  land  was  originally  acquired,  it  would 
be  true ;  on  that  ground  it  would  not  be 
aci^oining ;  but  what  the  act  says  is,  "  the 
owners  of  the  lands  adjoining  thereto,"  that 
is,  at  that  period  when  the  land  is  to  be 
vested  in  those  owners,  and  at  that  time, 
in  1861  (being  the  same  as  if  we  had  de- 
termined it  in  1854),  the  whole  piece  of 
the  pink  was  taken  as  one  piece  of  ground 
acquired  by  the  railway,  no  matter  who 
was  the  owner,  because  by  the  provisions 
of  the  act  it  had  become,  as  absolutely  as 
if  it  had  been  sold,  vested  in  the  owners 
of  the  adjoining  lands  respectively. 

Then  we  come  to  the  next  question.  We 
have  hitherto  been  speaking  of  this  upon 
the  state  of  the  law  as  it  was  in  the  year 
1861,  when  this  verdict  was  found,  but  in 
the  year  1863  the  railway  company,  pro- 
moting a  private  act,  got  a  clause  inserted, 
the  effect  of  which  was  this  :  '^  The  respec- 
tive periods  by  the  several  acts  relating  to 
the  company  limited  for  the  sale  of  l^eir 
superfluous  lands,  are  hereby  respectively 

(1)  See  tlui  plan  at  the  end  of  the  jadgment 


extended  for  five  years  from  the  passing 
of  this  act,  and  those  several  acts  shall  be 
read  and  construed  as  if  that  period  had 
been  fixed  by  each  of  those  acts  for  that 
purpose."  Now  that  section,  it  is  contended 
on  the  part  of  the  defendants,  has  this 
effect :  that  we  are  to  suppose  that  the 
legislature  intended  to  say  that  these  acta 
of  parliament  shall  be  all  read  now  as  if 
they  had  been  framed  in  this  way,  and  with 
these  words  interpolated  into  them,  ^'the 
vested  interest  which  the  plaintiff  had,  if 
he  had  acquired  any  interest  at  alL"  Now 
the  vested  interest,  if  the  plaintiff  has  ac- 
quired any  at  all,  was  in  consequence  of 
the  period  having  elapsed  some  years  before, 
and  more  than  that,  namely,  the  vested 
interest  that  he  so  acquired  in  the  verdict, 
he  having  been  only  prevented  from  b^ 
put  in  possession  of  it  in  consequence  of 
the  law's  delay,  and  which  is  to  be  defeated 
and  set  aside  by  this  tx  parte  legislation 
in  a  private  act  of  parliament,  without  his 
being  a  party  before  them,  and  by  con- 
struing the  words  in  this  way.  I  hope,  for 
the  sake  of  the  London  and  Brighton 
Railway,  that  they  never  intended  when 
they  brought  in  that  clause  that  it  should 
have  that  effect  If  they  had  intended  that 
it  should  have  such  an  effect,  and  had 
admitted  it,  the  legislature  certainly  never 
would  have  passed  it,  and  it  would  have 
been  an  ineffectual  attempt ;  but  they  have 
not  used  words  to  express  that  meaning  at 
all.  It  is  always  a  rule  in  legislation  of  all 
sorts,  and  particularly  in  private  legislation, 
that  the  words  in  an  enactment  shall  not 
be  construed  retrospectively  as  affecting 
vested  interests  unless  you  clearly  shew 
that  such  was  the  intention  of  the  legis- 
lature. .  Now,  here  the  words  are,  "  the 
respective  periods  by  the  several  acts  relat- 
ing to  the  said  company  limited  for  the 
sale  of  their  surplus  lands  are  hereby  re- 
spectively extended."  I  think  the  meaning 
of  those  words,  even  if  they  were  open  to 
that  principle,  but  even  without  the  aid 
of  that  principle  that  I  have  been  referring 
to,  plainly  is,  that  where  there  is  ao  existing 
time — a  still  existing  time  limited  at  the 
momenta-existing,  so  that  if  the  period  is 
not  yet  exhausted  so  as  to  give  the  other 
party  a  vested  rights  but  is  running  and 
current,  is  a  period  still  limited  and  inca- 
pable of  being  e3(tended.    I  do  not  think 
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those  words  are  words  which  we  ought  to 
strain  in  order  to  make  them  retrospective, 
and  so  defeat  Tested  interests,  when  they 
can  be  construed  to  mean  that  where  the 
party  has  got  his  vested  interest,  and  has 
even  actually  recovered  that  vested  interest, 
the  effect  of  that  should  be  undone  and 
give  the  company  a  right  to  recover  back 
lands  which  have  been  recovered  from 
them,  and  which,  but  for  the  law's  delay, 
would  have  vested  in  the  plaintiff.  I  cannot 
think  that  the  legislature  ever  intended 
that. 

Therefore,  it  comes  round  to  the  question 
which  we  began  with,  and  which  is  most 
difficult,  for  certainly  there  is  very  great 
diffieolly  about  it,  and  that  is  as  to  con- 
Btn^g  the  provisions  of  the  act  of  parlia- 
ment so  as  to  see  what  is  meant  by  "  owners 
of  the  lands  adjoining," — ^the  land  is  to 
become  the  property  of  the  ^'owners  of 
the  lands  adjoining  thereto  in  proportion 
to  the  extent  of  their  lands  respectively 
adjoining  the  same." 

Now  comes  the  question,  what  does  that 
mean  ?  We  have  the  question  raised,  look- 
ing at  the  east  end  of  this  plan  (1)  in  this 
way :  It  appears  that  the  plaintiff's  land, 
shaded  on  this  plan  '^  green,"  continues  by 
a  line  that  is  not  quite  parallel  with  the 
London,  Croydon  and  Epsom  Railway,  but 
which  is  not  far  from  parallel  to  it,  and  runs 
along  until  it  meets  the  land  of  Mr.  Turner. 
There  the  land  of  Mr.  Turner  is  the  boun- 
dary of  the  plot  of  land  occupied  by  the 
company  and  acquired  by  the  company 
under  the  provisions  of  the  act,  but  not 
used ;  they  are  '*  superfluous  lands."  The 
botmdary  at  Mr.  Turner's  land  goes  off; 
it  is  not  perpendicular,  but  slants  off. 
Now  Mr.  Turner's  land  adjoins  to  the 
pink  plot,  and,  in  one  sense,  as  much  so 
as  ^e  green  land  adjoins  it  Now, 
how  is  the  act  to  be  construed  1  One  view, 
whicL  was  suggested  by  Mr.  Lush,  was 
that  these  different  owners  were  to  be  made 
tenants  in  common,  and  to  have  the  piece 
apportioned  among  them.  I  do  not  think 
tiiat  is  the  true  construction,  and  for  this 
reason :  we  know  with  regard  to  railways, 
that  their  limits  of  deviation  run  parallel 
to  the  proposed  line  for  a  great  many  miles, 
and  very  likely  all  along,  from  one  terminus 
to  another,  where  there  are  those  limits  of 
deviation;  and  where  lands  are  acquired  for 


the  purposes  of  the  railway,  it  will  be  found 
that  they  contain  a  strip  outside  of  the 
railway  which  would  be  superfluous,  which 
was  acquired  by  the  company. 

Now,  to  say  that  the  whole  of  the  owners 
of  all  the  contiguous  lands  from  Croydon 
to  Brighton — as  was  suggested  when  it  was 
first  put, — ^to  hold  that  they  should  all  take 
as  tenants  in  common,  would  be  extremely 
inconvenient,  and  it  is  certainly  very  un- 
likely that  the  legislature  ever  intended  it 
to  be  so.  Then  we  find  that  the  legislature 
have  not  used  words  pointing  to  tiiiat,  but 
they  say  the  property  is  to  vest  in  the 
proprietors  of  the  lands  adjoining,  "  in  pro- 
portion to  the  extent  of  their  lands  respec- 
tively adjoining  the  same,"  it  being  per- 
fectly plain  that  the  true  intent  of  the 
legislature  was,  that  the  owner  of  each 
parcel  of  land  adjoining  should  have  a 
proportion  of  the  adjoining  lands  :  that  is, 
"adjoining"  for  that  purpose. 

Then  we  come  to  the  question :  how  are 
we  to  say  in  what  proportion  and  extent 
the  lands  are  to  be  said  to  be  "  adjoining 
the  same"? 

I  think  it  must  be  in  proportion  to 
the  extent  of  the  adjoining  lands,  that 
is,  in  proportion  to  the  extent  of  the 
land  adjoining  the  railway.  And  then 
comes  this,  farther,  that  if  it  is  to  be 
taken  merely  as  the  limit  of  the  front- 
age, then  it  would  follow  that  you  are  to 
make  a  nile-of-three  sum,  and,  if  so,  it  is 
clear.  Take  the  length  of  the  fence  along  the 
green  line,  and  then  the  length  of  the  fence 
along  Turner's  land,  down  there;  but  then 
that  would  not  be  carrying  it  to  the  fence  of 
Mr.  Turner,  which  is  in  a  sloping  direction. 
That  would  give  Mr.  Turner,  whose  estate 
is  in  a  slanting  direction,  a  larger  propor^ 
tion  than  it  would  give  to  the  plaintiff, 
whose  fence  is  strai^t  along  the  railway. 
That  cannot  be  the  intention  of  the  legis- 
lature. I  think  the  true  meaning  must  be 
this :  I  admit  the  words  are  not  by  any 
means  artificially  used,  but  they  rather 
lead  to  the  conclusion  that  when  the 
thing  was  originally  proposed  the  framers 
of  the  act  were  not  very  clear  as  to 
what  would  be  the  working  of  the  mat- 
ter— I  think  the  true  meaning  is  this: 
that  when  you  take  the  line  of  the  railway 
as  being  made  the  boundary  of  the  deviiw- 
tion  from  it — ^which  would  be,  generally 


176 


COUBT  OF  QUEEN'S  BENCH : 


[N.S. 


speaking,  pretty  nearly  parallel  to  the  rail- 
way— when  you  find  Uie  words  "  owners  of 
the  lands  adjoining,"  the  meaning  must  be 
this,  that  you  must  go  to  the  point  where 
Uie  two  adjoining  owners'  boundaries  meet 
In  that  case  it  would  be  that  point  where 
the  green  and  pink  and  white  meet — ^wheie 
the  *'19"  has  been  marked;  and  taking  it 
firom  that  point  you  draw  a  straight  line 
to  the  nearest  point  of  the  works  of  the 
company  —  of  the  land  actually  used 
by  the  company  for  their  works  —  and 
then  the  land  that  on  Mr.  Tnmer^s  side 
would  be  Mr.  Tumer^s,  and  that  on  the 
{^ntiff's  side  would  be  the  plaintiff '& 
The  plaintiff  is  not  entitled  to  recover  any- 
thing that  belongs  to  Mr.  Turner.  He  must 
recover,  in  ejectment,  on  the  strength  of 
his  own  title ;  and  therefore  what  the  plain- 
tiff is  entitled  to  recoyer  on  the  eastern 
boundary  would  be  up  to  the  straight  line 
drawn  from  the  point  where  his  land  and 
Mr.  Turner's  meet^  to  the  nearest  point  of 
the  land  used  by  the  company  for  the  pur- 
poses of  the  railway.  That  is  pretty  nearly 
the  same  as  a  line  drawn  perpendicular  on 
the  railway,  but  not  quite  the  same, — it 
would  not  come  very  far  from  what  I  see 
is  the  actually  existing  fence.  The  effect  of 
that  is,  that  diere  would  be  a  little  comer 
at  the  top  given  to  Mr.  Turner,  and 
a  little  comer  at  the  bottom  which 
would  be  cut  off  and  given  to  the  plaintifL 
Probably  if  the  parties  fight,  they  had  better 
draw  a  straight  line  down ;  but  if  they 
are  wise,  they  will  follow  the  fence  and 
leave  a  few  yards,  on  either  side,  as  a 
set-off  K  the  parties  cannot  agree  but  will 
fight,  then  I  think  the  sheriff  must  deter- 
mine the  position,  and  put  a  line  on 
the  eastern  side  to  a  line  drawn  to  the 
nearest  point  of  the  railway  company's 
works  to  the  nearest  point  of  the  land 
used  by  the  railway  for  the  purposes  of  the 
act,  which  will  be  yery  nearly  the  same 
astiie  fence,  not  quite. 

There  is  one  thing,  farther,  on  the 
western  boundary,  which  we  have  still  to 
continue.  There  there  was,  at  first,  no 
doubt,  an  extremely  puzzling  question, 
arising  from  the  term  "  adjoining,"  which 
we  had  to  determine,  whether  the  high 
road  there  was  "adjoining  land"  within 
the  meaning  of  the  act»  so  as  to  give  it  to 
the  proprietor  of  the  soil  of  the  road.    No 


doubt  it  is  the  property  of  some  one  in 
fee,  thou^  of  very  little  use  unless  there 
happen  to  be  minerals  there.  But  when 
we  come  to  look  at  it,  it  does  appear  that 
the  adjoining  .part  is  marked  "formerly 
road,"  that  portion  of  the  land  being  occu- 
pied, as  appears  by  the  case,  by  the  tenants 
of  the  pink,  and  that  has,  in  &ct,  become 
part  of  what  was  the  land  which  the  com- 
pany was  enjoying ;  probably  it  would  not 
become  theirs  by  prescription,  as  tiie  twenty 
years  has  not  expired,  but  whilst  it  re- 
mained in  their  possession,  they,  as  tenants, 
had  encroached  upon  it  for  the  benefit  of 
the  landlord,  that  is,  the  railway,  it  being 
really  part  of  what  the  railway  had  ao 
quired  with  the  rest,  according  to  the  same 
principle,  I  suppose,  although  we  give  no 
opinion  upon  that  Supposing  the  road  to 
be  considered  as  being  actually  adjoining  > 
the  owner's  land,  drawing  down  the  line 
from  the  comer  of  it  to  the  nearest  point  of 
the  railway,  no  doubt  would  include  part 
of  that  which  was  formerly  road,  but  it 
also  includes  the  whole  of  the  pink,  and 
the  plaintiff  not  having  claimed  more  than 
the  whole  of  the  pink  by  his  writ  of  eject- 
ment, it  is  not  necessary  now  for  us  to 
decide  how  much  of  the  yellow  he  mi^ 
claiuL 

Consequently,  for  these  reasons,  we  think 
the  plaintiff  is  entitled  to  our  judgment  in 
this  case ;  and  the  ground  upon  which  the 
sheriff  will  have  to  give  possession  will  be 
this:  he  will  have  to  give  the  plaintiff 
possession  of  the  whole  of  the  pink  on  the 
west  side,  and  on  the  east  side  down  to  a 
straight  line  drawn  from  the  comer  where 
Mr.  Turner's  land  and  the  plaintiff's  int^>- 
sect,  and  to  the  comer  —  the  nearest 
point  of  the  land  acquired  by  the  company 
and  used  by  them  for  the  purposes  of  their 
act  That  is  not  very  far  frtim  where  the 
letter  "I"  appears  on  the  railway.  As  to 
that  matter,,  of  course  a  surveyor  had 
better  apply  it  on  the  spot 

Shbi^  J. — I  am  of  the  same  opinion  (2)l 
Judffmewt  for  the  pUdniijf. 


(2)  Mellor,  J.  left  the  court  hi  the  oonne  of  the 
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U9e  and  Occupation — Parties — Occupa- 
tion under  Contract  vnth  Agent — Principal 
and  Agent  — Auctioneer, 

The  eorporationqf  Oxford,  to  whom  certain 
open  land  belonged,  were  in  the  habit  of 
allowing  annual  races  to  he  field  upon  part 
of  it,  under  the  management  of  a  committee. 
Before  the  races,  the  plaintiff,  an  auctioneer, 
issued  an  advertisement  —  "  Oxford  Races. 
The  ground  for  booths,  dkc,  will  be  let  by 
tmdion  by  Mr,  J.  F,  (the plaintiff),  on  Mon- 
day next.  Conditions  for  letting  standings 
for  booths,  dse.  The  highest  bidder  to  be  the 
taker,  and  he  shall,  immediately  the  lot  is 
knocked  down,  give  the  number  of  feet  re- 
quired^ and  pay  for  the  same  immediately 
after  the  letting,"  The  defendant  was  the 
highest  bidder  for  a  lot  of  the  land,  and 
took  possession  of  and  occupied  it  during  the 
races,  without  having  previously  paid  for  it. 
The  plaintiff  having  brought  an  action  in 
his  own  name  for  the  hire  of  the  land,  — 
Held,  (Shee,  J.  dubitante)  ^uU  there  was 
eMenee  on  which  the  jury  might  find  that 
the  contract  was  with  the  plaintiff  himself  , 

Deckration  for  money  payable  by  the 
defendant  to  the  plaintiff  for  the  hire  of 
land  let  by  him  to  the  defendant 

Plea,  never  indebted. 

At  tilie  trial,  before  Shee,  J.,  at  the  Sit- 
tings in  London  after  Michaelmas  Term, 
1864,  it  appeared  that  the  action  was 
brought  to  recover  27/.  as  the  price  at 
which  a  plot  of  gronnd  on  Port  Meadow, 
at  Oxford,  was  taken  by  the  defendant, 
on  a  letting  by  auction  by  the  plaintiff  as 
auctioneer. 

Port  Meadow  is  a  laige  open  common, 
the  property  of  the  corporation  of  the 
city  of  Oxford;  and  for  some  years  a 
race  committee,  formed  partly  of  members 
of  the  corporation,  have  been  permitted 
the  use  of  part  of  the  land  for  the  annual 
races.  No  formal  proof  whatever  of  title 
in  the  corporation,  or  of  any  binding  legal 
permission  to  the  race  committee,  was 
given  in  evidence;  but  the  plaintiff  proved 
that  he  acted  in  the  matter,  as  in  former 
years,  by  direction  of  the  race  com- 
mittee. 

Nbw  SsEisa,  84.— Q.B. 


Handbills  were  circulated  as  follows  ; — 

"  Oxford  Races.  Thursday  and  Friday, 
August  18  and  19,  1864.  The  ground 
for  booths,  stalls,  <fec.  will  be  let  by 
auction,  by  Mr.  J.  Fisher  (the  plaintiff), 
on  Monday  next,  August  15th,  on  Port 
Meadow,  at  eleven  o'clock." 

The  auction  accordingly  took  place  on 
the  Monday,  and  before  the  sale  the  follow- 
ing conditions,  among  others,  were  read; — 

'^  Conditions  for  letting  standings  for 
booths,  &c.  on  Port  Meadow  during  the 
races,  1864.  By  Mr.  John  Fiaher,  August 
15th,  1864. 

"  1.  The  highest  bidder  to  be  the  taker. 

"  5.  The  ground  will  be  let  at  per  foot 
frontage,  commencing  near  the  grand 
stand,  and  the  taker  shall,  immediately  the 
lot  is  knocked  down,  give  the  number  of 
feet  required,  and  pay  for  the  same  imme- 
diately after  the  letting. 

"  6.  The  takers  of  the  respective  lots  to 
fill  in  all  the  holes  and  make  good  any 
damage  done  to  the  ground,  and  to  get 
cleared  away  by  Satui-day  next.'' 

The  defendant  was  the  highest  bidder 
for  lot  4,  which  was  knocked  down  to  him 
at  30s,  per  foot,  and  he  took  eighteen  feet^ 
making  271,  The  defendant,  who  was  a 
freeman  of  the  city,  was  well  known  to  the 
plaintiff,  and  had  taken  and  paid  for  land 
in  the  same  way  on  former  occasions ;  and 
the  plaintiff  did  not  insist  on  immediate 
payment  The  defendant  occupied  part  of 
the  land  himself,  and  sublet  the  rest,  during 
the  whole  of  the  races,  find  on  being  applied 
to  by  the  plaintiff,  on  more  than  one  occa- 
sion during  the  races,  promised  to  pay  him 
the  271. 

On  tins  evidence,  the  learned  Judge 
.directed  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  shewn  no  title  to  the  land, 
and  could  not  maintain  an  action  for  use 
and  occupation. 

A  rule  having  been  afterwards  obtained 
for  a  new  trial,  on  the  groimd  that  there 
was  evidence  to  support  the  plaintiff's 
right  to  sue, — 

The  defendant  shewed  cause  in  person. — 
The  only  point  he  urged  was  that  as  a  free- 
man he  had  a  right  to  occupy  the  ground 
without  paying  for  it. 

H.  James,  in  support  of  the  rule. — The 
defence  now  set  up  is  of  course  untenable. 
The  action  is  for  the  hire  of  land  let  by  the 
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plaintifr  to  the  defendant;  possibly  wliat  the 
defendant  had  was  a  mere  licence,  and 
ought  to  have  been  by  deed;  but  after  en- 
joyment that  objection  cannot  be  set  up 
—The  King  v.  All  Saints^  Derby  (1).  The 
point,  however,  on  which  the  learned 
Judge  was  understood  to  proceed  at  the 
trial  was,  that  use  and  occupation  would 
not  lie  at  the  suit  of  the  plaintiff, .  who 
let  as  auctioneer;  and  from  what  passed 
on  moving  the  rule,  Evans  v.  Evans  (2) 
seems  to  have  been  the  authority  on  which 
he  acted  But  Evans  v.  Evans  (2)  is  no 
authority  that  an  auctioneer  or  other  agent 
cannot  maintain  an  action  for  use  and 
occupation  if  the  contract  were  with  him. 
Gumey,  B.,  who  tried  the  cause,  held  that 
he  could,  as  there  was  an  express  contract 
between  him  and  the  defendant;  and  it  was 
only  on  the  latter  point  that  the  Court  held 
the  direction  wrong,  as  the  real  principal's 
name  appeared  on  the  conditions  of  sala 

[The  CouKT  intimated  that  the  case  was 
no  authority  against  the  plaintiff.] 

In  some  cases  the  auctioneer's  right  to 
sue  has  been  put  upon  his  possession  and 
lien  for  the  price — Robinson  v.  RuUer{S) 
and  Holmes  v.  Tntton{i).  But  the  rights 
and  liabilities  arise  from  the  contract.  An 
auctioneer  is  personally  liable  on  the  con- 
tract like  any  other  agent,  if  he  do  not 
disclose  Ids  principal  at  the  time  of  the  con- 
tract— FrarJdyn  v.  Lamond{5). 

[Blackbubn,  J.  —  That  case  certainly 
seems  to  be  an  authority  that  the  auctioneer 
is  personaUy  liable  on  the  contract,  and 
therefore,  e  converso,  has  a  right  to  sue.] 

It  may  be  said,  that  a  contract  for  letting 
land  is  not  like  a  mere  sale  of  a  chattel ;  but 
the  case  of  Churchward  v.  Ford  {(Si)  shews 
that  the  action  for  use  and  occupation  de-* 
pends  on  the  contract  between  the  parties 
and  not  on  the  title;  Shper  v.  Saunders (7) 
is  to  the  same  effect    In  8ykes  v.  Giles  {%)y 

(1)  5  M.  &  S.  90. 

(2)  3  Ad.  &  E.  132. 

(3)  4  Bl.  ft  B.  954;  8.c.  24  Law  J.  Rep.  (ir.s.) 
Q.B.  260. 

(4)  6  £L  &  B.  65  ;  t.  o.  24  Law  J.  Bep.  (n.b.) 
Q.B.  846. 

(5)  4  Com.  B.  Rep.  637;  8.c.  16  Law  J.  Rep. 
(n.b.)  C.P  221 

(6)  2  Hurl,  k  N.  446;  ■.  o.  26  Law  J.  Rep.  (V.B.) 
Ezoh.  354. 

(7)  29  Law  J.  Rep.  (K.s.)  Exch.  275. 

(8)  5  Mee.  &  W.  at  p.  650 ;  b.  c.  9  Law  J.  Rep. 
(n.b.)  Exch.  at  p.  108. 


Lord  Abinger,  C.B.,  speaking  of  an  auc- 
tioneer, says,  '^The  rule  of  law  is,  that  the 
agent  who  makes  the  contract  may  bring 
an  action  on  the  contract  in  respect  of 
his  privity,  and  the  principal  in  respect 
of  his  interest."  In  Uie  present  case,  no 
doubt  the  plaintiff  wa^  known,  like  any  other 
auctioneer,  to  be  acting  for  some  one  else, 
but  it  would  be  difficult  to  say  who  his 
principals  were;  the  contract,  as  evidenced 
by  the  conditions,  was  to  take  the  land  of 
him  and  pay  him  for  it 

Blaokbitrn,  J. — ^I  am  of  opinion  that 
the  rule  must  be  absolute  for  a  new  trial, 
on  the  ground  that  there  ¥ras  evidence  on 
which  the  jury  might  have  found  for  the 
plaintiff.  The  defence  the  defendant  now 
sets  up  is,  that,  although  he  agreed  to 
pay  for  the  permission  to  occupy  l^e  land, 
he  had  title  superior  to  those  who  let  him 
the  land  But  it  is  not  open  to  the  defen- 
dant, after  having  entered  on  the  land 
under  an  agreement,  to  dispute  the  title  of 
those  with  whom  he  agreed,  until  he  has 
restored  possession.  At  the  trial,  however, 
the  nonsuit  proceeded  on  the  ground  that 
the  plaintiff  was  not  the  proper  person 
to  sue;  and  that  was  a  good  ground,  for 
though  the  defendant  had  made  himself 
liable  to  the  plaintiff's  employers,  the  plain- 
tiff could  not  sue  the  defendant  unless  he 
has  made  himself  liable  to  the  plaintiff  per- 
sonaUy.  It  may  be  said  that  the  £sct  of 
the  plaintiff  appearing  as  auctioneer  was 
evidence  that  he  was  only  an  agent;  and, 
no  doubt,  where  an  agent  makes  a  contract, 
stating  who  his  principal  is,  the  prindpai 
and  not  the  agent  is  the  person  generally 
the  party  to  the  contract,  if  the  agent  have 
the  authority  he  alleges;  but,  on  the  other 
hand,  an  agent  may,  and  often  does,  make 
himself  personally  a  party  to  the  contract, 
if  the  form  of  the  contract  be  such  as  to 
amount  to  saying,  "  Although  I  am  agent 
only,  nevertheless  I  contract  for  myselfl" 
And  although  the  principal  may  in  some 
cases  take  advantage  of  such  a  contract, 
the  agent,  being  the  contracting  party,  is 
clearly  liable,  and  can  therefore  sue  upon 
it — Higgins  v.  Senior  (9).  Now,  here,  the 
plaintiff  says,  ^'  I,  as  auctioneer,  that  is,  as 
agent,  let  land,  and  I  contract  that)  on  the 

(9)  8  Mee.  &  W.  834;  8.0. 11  Law  J.  Rep.  (ir.a.) 
Exch.  199. 
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price  agreed  being  paid  to  me,  the  person 
paying  the  price  shall  have  the  enjoyment 
of  the  land."  The  agreement  was  not  re- 
duced to  writing;  but  that  is  the  effect  of 
the  conditions  of  the  auction  and  what  took 
place  at  the  auction.  It  may  be  that  it  was 
known  that  the  plaintiff  was  not  acting  for 
himself,  but  under  the  directions  of  the  race, 
or  some  other,  committee;  but  that  is  im- 
material for  the  present  purpose,  if  a  contract 
may  be  made  with  an  agent  notwithstanding 
he  is  known  to  be  an  agent.  There  were 
nnmerons  reasons  why  the  contract  should 
be  nuide  by  and  with  the  plaintiff  himself; 
and  at  all  events  there  was  evidence  for  the 
jmry  that  the  contract  was  with  him. 

In  Franklyn  v.  Lamand  (5)  the  Court  of 
Conunon  Pleas  held,  that  auctioneers  selling 
nulway  shares  as  auctioneers,  but  without 
naming  the  owners  of  them,  and  making  the 
money  payable  at  their  office,  made  them- 
selves personally  liable  for  the  fulfilment 
of  the  contract;  and  that  case  is  therefore 
an  authority  that  a  contract  made  by  a 
bidding  at  a  sale,  when  the  principal  is  un- 
disclosed, is  evidence  of  a  contract  between 
the  highest  bidder  and  the  auctioneer  per- 
sonally; and  we  have,  therefore,  authority 
for  saying  that  in  the  present  case  there  was 
evidence  for  the  jury  that  the  contract  was 
with  the  plaintiff,  the  auctioneer,  person- 
ally. Then  the  contract  being  with  the 
plaintiff  personally,  may  that  be  answered 
in  an  action  for  use  and  occupation  by 
shewing  that  the  plaintiff  had  no  title  ?  In 
general  a  defendant  would  be  estopped 
&>m  denying  the  title  of  the  person  from 
whom  he  took  the  land. 

In  Evans  v.  Evans  (2)  it  was  not  held 
that  the  auctioneer  could  not  maintain 
an  action  for  use  and  occupation,  but  it 
appeared  on  the  face  of  the  conditions 
that  the  auctioneer  was  letting  for  David 
Jones,  whose  name  appeared  on  the  con- 
ditions of  sale  as  approving  them;  the 
anctioneer  therefore  was  no  more  than  an 
a^t  or  servant,  and  primd  fitcie  when 
the  name  of  the  principal  is  disclosed,  the 
principal  and  not  the  agent  makes  the  con- 
tiaet  It  was  objected  at  the  trial  that  there 
must  be  a  nonsuit^  as  the  plaintiffs,  who  let 
as  auctioneers,  could  not  maintain  an  ac- 
tion for  use  and  occupation;  but  the  Judge 
o?eiTuled  this  objection,  on  the  ground  that 
there  was  an  express  contract  between  the 
plaintiffs  and  the  defendant,  and  he  told  the 


jury  that  primd  facte  the  contract  was  with 
the  auctioneers ;  but  that  was  held  wrong 
by  the  Court,  but  only  under  the  particular 
form  of  the  conditions  of  sale  and  the  other 
facts  of  the  case.  Patteson,  J.  says,  "  The 
question  here  does  not  turn  upon  the  ob- 
jection raised  as  ground  of  nonsuit  The 
question  is,  by  whose  permission  did  the 
occupation  take  place,  and  by  whom  was 
the  contract  made  ?  That  is  in  general  a 
matter  to  go  to  the  jury ;  but  if  the  question 
depends  upon  the  construction  to  be  put 
upon  a  document  which  is  in  evidence,  then 
it  rests  with  the  Court.  Here  the  con- 
ditions of  sale  constitute  the  only  document, 
and  upon  that  I  can  see  no  doubt  If  the 
phdntifiEs  let  for  themselves,  why  is  David 
Jones's  name  added  ?  The  plaintiffs  would 
in  that  case  have  been  the  persons  to  sign. 
The  document  does  not  say  by  whom  the 
premises  are  let.  It  is  true  that  the  rent  is 
to  be  paid  into  the  hands  of  'Messrs.  Evans 
&  Thomas  (the  plaintiffs),  auctioneers;'  but 
this  amounts  only  to  an  authority  given  by 
Jones  to  pay  into  their  hands ;  indeed  it  is 
more  than  authority,  it  is  an  express  direc- 
tion. This  was  not  put  to  the  jury  by  the 
learned  Judge.  He  has  therefore  not  ex- 
plained to  them  the  proper  construction  of 
the  document"  And  Coleridge,  J.  says, 
^'  At  first  I  thought  that  the  f^t  was  pro- 
perly left  to  the  jury.  But  as  it  was  to  be 
determined  by  the  construction  of  a  docu- 
ment, the  effect  of  that  document  should 
have  been  properly  explained  to  them  by 
the  Judge.  Here  the  letting  was  professedly 
by  the  plaintiffs  as  auctioneers,  and  Jones 
signed  the  conditions.  As  to  the  contract 
by  the  defendant,  there  was  clearly  a  mis- 
direction." 

In  the  present  case  there  is  no  named 
principal ;  but  the  question  is,  whether  the 
defendant  had  occupied  by  permission  of 
the  plaintiff  by  reason  of  the  contract  by 
whidi  the  defendant  agreed  to  pay  the 
plaintiff,  and  the  plaintiff  agreed  that  the 
defendant  should  have  the  enjoyment  of 
the  land.  That  question  ought  to  have 
been  left  to  the  juiy,  and  there  must  there- 
fore be  a  new  trial 

Mellob,  J. — ^I  am  of  the  same  opinion. 
There  was  evidence  on  which  the  jury  might 
have  found  that  the  plaintiff  was  entitled 
to  recover.  In  fact  the  land  belonged  to  the 
corporation,  and  the  race  committee  were 
permitted  to  use  it  for  the  purposes  of  the 
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races.  But  the  plamtiff  adyertifled  the  let- 
ting by  him  as  auctioneer;  and  by  the  condi- 
tions the  highest  bidder  was  to  pay  at  once 
on  the  hammer  fsdling,  and  there  was  no 
statement  in  the  handbill  or  conditions  of 
sale,  nor  was  there  any  evidence  that  the 
plaintiff  was  acting  for  any  particular  per- 
sons ;  and  there  were  abundant  reasons,  from 
the  nature  of  the  land  and  the  peculiar  title, 
that  the  contract  should  be  with  the  auc- 
tioneer, and  that  he  should  be  made  the 
person  to  whom  the  money  should  be  paid 
on  the  letting.  The  defendant  clearly  had 
no  merits;  he  had  had  what  he  contracted 
for.  The  defendant's  own  case  now  is,  that 
he  had  himself  an  interest  in  the  land ;  that 
defence  was  clearly  not  open  to  hiuL  I  think 
there  was  evidence  that  the  defendant  did 
hold  by  permission  of  the  phuntiff  although 
he  was  only  auctioneer.  The  permission 
was  enjoyed  by  the  defendant  under  the 
express  contract  made  by  his  bidding  at  the 
auction,  and  the  question  for  the  jury  was, 
whether  the  contract  was  between  him  and 
the  plaintiff. 

Sheb,  J. — ^The  declaration  is  in  terms 
for  the  hire  of  land;  but  I  cannot  distin- 
guish this  case  from  the  ordinary  case  of 
use  and  occupation,  and  I  do  not  imder- 
stand  that  either  of  my  learned  Brothers 
thinks  there  is  any  distinction.  The  ques- 
tion is,  whether  the  plaintiff  let  as  agent  or 
as  landlord.  The  plaintiff  himself  said,  "  I 
have  been  employed  on  former  occasions  as 
well  as  on  this  by  the  race  committee  ";  and 
it  is  perfectly  clear  that  he  was  not  letting 
the  land  on  his  own  account,  but  as  agent 
of  others.  Though  I  perfectly  agree  with 
the  rest  of  the  Court  that  a  contract  may 
be  made  with  an  agent  personally  though 
he  be  known  to  be  acting  as  agent,  I  doubt 
whether  that  principle  applies  here.  In 
EvcuM  Y.  Evan8(2)y  it  was  perfectly  clear 
that  the  finding  of  the  jury  imder 
the  direction  given  by  the  Judge  was  not 
supported  by  the  facts.  In  that  case  the 
plaintiffs,  as  auctioneers,  had  let  the 
land  to  the  defendant  under  conditions 
in  which  the  rent  was  to  be  paid  into 
the  hands  of  the  auctioneers;  but  these 
conditions  were  signed  at  the  foot  as 
affirmed  by  David  Jones,  who  was  the 
tenant  of  the  land  at  the  time  of  the 
auction.  Jones  was  at  the  time  indebted 
to  the  plaintiffs,  and  the  Judge  having 
ruled  that  there  was  an  express  contract 


between  the  plaintilfo  and  the  defendant, 
the  jury  found  on  the  facts  that  the  plain- 
tiffs let  on  their  own  account  as  creditors 
under  an  arrangement  with  Jones,  and  not 
as  agents;  but  the  Court  were  of  opinion 
that  the  Judge  was  wrong,  as  the  conditions 
themselves  shewed  the  contract  of  letting 
to  be  made  by  the  plaintiflfs  as  agents 
only  of  Jones.  Patteson,  J.  says,  "  H&e 
question  of  &ct  is,  by  whose  permission 
did  the  occupation  take  place,  and  by 
whom  was  iJie  contract  made?'  That 
is,  was  the  letting  on  behalf  of  Jones 
or  on  the  phdntifis'  own  account)  It 
is  true  that  in  the  present  case  it  did 
not  appear  for  whom  the  plaintiff  was 
acting;  but  it  was  only  as  auctioneer  that 
he  let  My  learned  Brothers  think  that  the 
omission  of  all  mention  of  the  principal's 
name  in  the  conditions  may  make  this  a 
contract  of  letting  by  the  plaintiff  himself. 
I  confess  I  do  not  see  this  so  clearly. 

Ride  abtohUe^ 


1865.        )  THE  QUEEN  V.  RICHMOND  AND 

May  8.     j  another. 

Parochial  Assessments  —  Union  Assess- 
ment Committee  Act,  1862  (25  tk  26  Vict, 
c.  103),  ss.  14,  16,  17,  26,  37,  and  39.— 
New  Vahiation — Costs, 

An  assessment  committee,  under  25  df  26 
Vict,  c.  103.  having  given  notice  to  the  over- 
seers of  a  parish  to  return  a  valuation  list 
(under  s,  14.^  of  their  parish  in  ten  days, 
proceeded  before  the  lapse  of  three  months 
from  their  appointm^ent  to  appoint  a  vainer, 
to  make  a  valuation  of  the  parish.  After- 
wards, and  after  the  three  months,  the  over- 
seers return^  a  valuation  list,  vikieh  was 
deemed  unsatisfactory  by  the  committee  cmd 
guardians,  and  the  valuer  vku  directed  to 
complete  his  valuation^  vfhich  exceeded  by 
more  than  one-sixth  the  amount  of  the  valvar- 
tion  returned  by  the  parish : — Held,  thai 
the  expense  of  this  valuation  by  the  perton 
appointed  by  the  committee  could  not  be 
duirged  against  the  parish  under  section  39, 
nor  as  compensation  under  section  37. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  186.] 
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1861.        )    BACKHOUSE  V.  BONOMI  AKD 

June  28.*  j  wife. 

lAmUaiums,  StaMeof—Mifu» — Damage 
hy  Working, 

Ifhif  the  act  of  A.  an  injury  is  occasioned 
to  the  foundations  of  the  house  of  By  of 
iMck  B.  has  not  ait  the  time  any  knowledge^ 
but  iMch  afterwards  eachibits  itself  by  ereait- 
isg  actual  mischief  to  B*s  house,  B,  is  not 
presented  by  the  Statute  of  Limitations  from 
maintaining  an  action  for  damages,  though 
more  than  six  years  have  elapsed  since  the 
doing  of  the  act  which  Vfos  in  reality 
(though  unknown  at  the  time)  the  origin 
of  the  misehiefy  for  the  cause  of  action 
really  accrued  when  the  actual  damage  first 
eMfited  itself . 

DeclantioD,  by  Bonomi  and  his  wife, 
that  oertain  messuages  and  buildings  situate 
in  the  pariah  of  West  Auckland,  in  the 
ocranty  of  Durham,  were  in  the  occupation 
of  William  Parkin  as  tenant  thereof  the 
reversion  of  and  in  the  said  premises  th^n 
and  still  being  in  and  belonging  to  the 
plaintiff,  Bonomi,  in  right  of  his  wife ;  that 
the  plaintiffs,  in  right  of  the  said  Caroline, 
were  entitled  to  have  the  said  messuages 
and  buildings  supported  bj  the  mines,  earth 
and  soil  underground,  contiguous  and  near 
to  and  under  the  said  messuages  and  build- 
ings; that  the  defendant,  well  knowing  the 
premises,  wrongfully,  carelessly,  negligently 
and  improperly,  and  without  leaving  any 
proper  or  sufficient  support  in  that  behalf, 
woiked  certain  coal«>miues  underground, 
contiguous  and  near  to  and  under  the  said 
messuages  and  buildings,  and  dug  for  and 
got  and  took  away  coals,  earth  and  soil  out 
of  the  said  mines,  and  wrongfully  and 
mggustly  kept  and  continued  the  said  mes- 
suages and  buildings,  and  caused  them  to 
be  and  remain  vnth^^ut  any  proper  or  rea- 
sonable or  sufficient  support,  for  a  long 
space  of  time,  whereby  and  by  reason  of 
the  premises  the  foundations  of  the  said 
messuages  and  buildings  became  and  were 
greatly  weakened  and  injured,  and  the 
walls  of  the  said  messuages  and  buildings 

*  Decided  in  the  Sittings  after  Trinity  Term, 
1861,  Mid  inadvertently  omitted, 


became  and  were  cracked  and  injured,  and 
the  ground  on  which  the  said  messuages 
and  buildings  stood  subsided  and  cracked, 
swagged  and  gave  way;  and  by  means  of 
the  premises  the  plaintiffs  were  injured  in 
their  reversionary  estate  and  interest  in  the 
said  messuage,  &c. 

Pleas — first,  not  guilty;  secondly,  that 
the  messuages  and  builcUngs  were  not  in 
the  occupation  of  Parkin  as  tenant;  thirdly, 
that  the  reversion  was  not  in  the  plainti^ 
as  alleged;  fourthly,  that  the  plaintiffs 
were  not  entitled  to  have  the  messuages 
and  buildings  supported  by  the  mines, 
earth  and  soil  imderground,  contiguous, 
near  to  and  tmder  them;  fifthly,  that  the 
alleged  causes  of  action  did  not  accrue 
within  six  years  before  action;  sixthly,  that 
the  defendant  did  what  vras  comphuned  of 
by  the  plaintiffs'  leave.    Issues  thereon. 

At  the  trial  of  the  cause,  at  the  Summer 
Assizes  for  Durham,  in  1856,  a  verdict  was 
taken  for  the  plaintiffs  in  this  and  four 
other  actions  between  other  plaintiffs,  and 
the  same  defendant,  subject  to  a  reference 
to  Mr.  Hindmarch;  the  referee  to  state 
a  case  for  the  opinion  of  the  Court 
Mr.  Hindmarch,  having  heard  counsel 
and  witnesses,  subsequently  stated  the 
following 

CASE. 

The  messuages  and  buildings  in  the 
declaration  mentioned  are  situated  on  the 
north  side  of  the  village  of  West  Auckland, 
in  the  county  of  Durham,  and  they  consist 
of  a  dweUing-house  and  outbuilcting  con- 
tiguous to  each  other,  which  are  now  and 
have  for  some  time  past  been  used  as  an 
inn  called  the  Crown  Inn,  and  a  yard  im- 
mediately behind  the  dwelling-house  and 
buildings.  The  dwelling-house  and  other 
buildings  are  all  ancient^  and  they  had 
been  in  existence  for  more  than  forty  years 
before  they  sustained  the  injuries  com- 
plained of  in  the  declaration,  and  imme- 
diately before  sustaining  these  injuries  they 
were  in  good  repain  The  said  messuages 
and  buildings,  the  land  on  which  they 
stand  and  the  yard  behind  them,  were,  on 
the  23rd  of  September  1835,  conveyed  to 
the  female  plaintiff,  then  unmarried,  in  fee 
simple;  and  on  her  marriage  with  the 
other  plaintiff,  which  took  place  on  the 
27th  of  December  1837,  the  plaintiffs  be- 
came i^nd  haye  ever  since  continued  to  be 
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seised  of  the  said  messuages,  buildings, 
yard  and  land,  as  of  fee,  in  right  of  the 
female  plaintiff.  In  the  year  1848  the  said 
messuages  and  buildings  and  yard  were  let 
by  the  plaintiflGs  to  W.  Parkin,  who  has 
continued  ever  since  that  time  to  occupy 
the  same  as  tenant  thereof  to  the  plaintiffs, 
the  reversion  in  fee  beiog  in  them.  The 
messuages  and  buildings  and  the  land  upon 
which  they  stand  were,  at  all  times  before 
those  messuages  and  buildings  sustained 
the  injuries  complained  of  in  the  declara- 
tion, firmly  supported  by  the  mines,  earth 
and  soil  underground,  and  as  well  by  those 
under  the  lands  contiguous  and  near  to, 
as  by  those  under  the  said  messuages, 
buildings  and  land  of  the  plaintiffs.  The 
defendant  and  some  other  persons,  for 
several  years  before  and  until  the  month 
of  June  1853,  were  lessees  of  West  Auck- 
land Colliery,  consisting,  amongst  others,  of 
the  colliery  lying  under  all  the  lands  sur- 
rounding and  immediately  adjoining  the 
plaintiffs'  said  dwelling-house,  buildings 
and  land.  The  defendant  and  his  co-lessees 
held  a  large  part  of  these  mines  under  a 
lease  for  years  granted  by  the  late  Bishop 
of  Durham,  to  whom  that  part  of  the  mines 
belonged  in  right  of  his  see;  another  part 
of  the  mines  under  a  lease  for  years  granted 
by  Sir  W.  Eden,  to  whom  that  part  of  the 
mines  belonged ;  the  residue  of  the  mines 
worked  by  the  defendant  and  his  co-lessees 
were  chiefly  under  small  parcels  of  land, 
and  they  worked  those  parts  of  the  mines 
generally  by  special  agreements  made  with 
the  owners  of  the  coal  from  time  to  time, 
but,  in  at  least  one  case,  they  worked  the 
coal  without  consent  of  the  owner  of  it. 
The  defendant  and  his  co-lessees  worked 
the  coal-mines  under  the  plaintiffs'  said 
dwelling-house  and  buildings  and  land,  and 
also  under  all  the  lands  surrounding  and 
a4]oining  to  the  plaintiffs'  dwelling-house, 
buildings  and  land,  and  had  nearly  finished 
their  workings  under  all  those  lands  on  the 
20th  of  May  1850;  but  the  residue,  being 
only  a  small  portion  of  the  workings  of  the 
mines  in  that  district,  and  near  to  the  said 
village  of  West  Auckland,  was  executed 
and  completed  after  that  time,  and  within 
the  term  of  six  years  next  before  the  com- 
mencement of  this  action.  There  was  not 
any  evidence  given  before  the  arbitrator 
that  the  plaintiffs  in  any  way  assented  to 


the  coal  under  their  said  dweUing-honse, 
buildings  and  land  being  worked  by  the 
defendant  and  his  co-lessees.  The  coal 
under  the  plainti£b'  said  house,  buildings 
and  land,  and  under  the  land  surrounding 
and  adjoining  the  house,  buildings  and 
land  of  the  plaintiffs,  was  of  a  quality 
called  ^^cleety,"  being  liable,  upon  exposure 
to  the  air,  gradually  to  become  disintegrated 
and  fall  to  pieces. 

The  defendant  and  his.  co-lessees  worked 
the  coal-mines  under,  contiguous  and  near 
to  the  plaintiffs'  house,  buildings  and  land 
in  the  usual  manner,  taking  away  a  portion 
of  the  coal,  and  leaving  the  residue  standing 
as  pillars  to  support  iSie  roof  of  the  mines. 
The  pillars  of  coal  thus  left  standing  on- 
worked  by  the  defendant  and  his  co-lessees 
in  many  {daces  would  have  been  amply 
sufficient  to  support  the  roof^  and  bear  the 
ordinary  superincumbent  weight  and  pres- 
sure upon  them,  if  aU  the  other  parts  of 
the  defendant's  mines  had  been  worked  in 
the  same  manner.   In  several  other  places 
the  pillars  of  coal  which  the  defendant  and 
his  co-lessees  had  left  standing  and  un* 
worked  were  of  smaller  dimensions  than 
those  above  mentioned    Those  smaller  pil- 
lars would  have  been  sufficient  to  support 
the  roof  and  sustain  all  the  superincumbent 
weight  for  many  years  to  come,  if  the  roof 
of  the  defendant's  mine  in  all  other  parts 
had  been  properly  supported;  but  owing 
to  the  peculiar  properties  of  the  coal  already 
mentioned,    these    last-mentioned    piUars 
would  not  have  permanently  supported  Uie 
parts  of  the  roof  which  were  above  them, 
and    they  would  ultimately   have    given 
way,  and  let  down  those  p%rts  of  the  roof 
which  were  supported  by  the  weak  pillars; 
but  it  is  impossible  to  determine  whether 
such  partial  ^dls  in  the  roof  would  or  would 
not  have  caused  any  iiyury  to  the  plaintiffs' 
house  and  buildings.    In  working  those 
parts  of  the  mines,  where  pillars  of  coal 
were  left  standing  unworked  for  the  pur- 
pose of  supporting  the  roof  as  above  men- 
tioned, the  defendant  and  his  co-lessees 
were  not  guilty  of  any  negligence  or  im- 
proper working,  except  in  leaving  a  portion 
of   the  pillars   too  small,   hamg  regard 
to  the  nature  of  the  coal  as  above  men- 
tioned, 

B^ore  the  year  1842  the  then  lessees 
of  the  colliery  had,  in  working  the  mines 
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under  laDcLs  to  the  northward  of  the  plain- 
tiffs'  hoQse  and  bnildings,  commencing  at 
a  point  at  abont  1 65  yards  from  that  house 
and  buildings,  first  worked  a  portion  of  the 
coal,  leaying  pillars  in  the  usual  manner, 
and  afterwards,  and  before  the  jear  just 
mentioned,  worked  away  the  whole  of  the 
pillars,  which  is  a  mode  of  working  amongst 
miners  called  **  working  the  brocken."  The 
effect  of  the  removal  of  those  pillars  was  to 
let  down  the  whole  of  the  roof  of  that  dis- 
trict of  the  mine,  and  produce  what  is  called 
a  "  goaf"  The  place  in  which  the  mines 
were  thus  worked  is  called  the  '*  North 
Goaf."  The  defendant  and  his  co-lessees,  in 
the  year  1846  and  1847,  worked  a  part  of 
their  mines  under  lands  called  ''The  Batts," 
to  ^e  north-east  of  the  plaintiffs'  house 
and  buildings,  and  after  working  the  coal 
in  tiie  usual  manner  they,  during  those  two 
years,  worked  and  removed  the  pillars  of 
coal  which  had  been  previously  left  un- 
worked,  and  in  consequence  the  roof  of  that 
part  of  the  mine  fell  down.  Those  parts  of 
the  workings  in  which  the  pillars  were  so 
worked  away  by  the  defendant  and  his  co- 
lessees  are  csdled  respectively  "Batts  Qoaf " 
and  ''South  Batts  Goaf."  Batts  Qoaf  is 
about  254  yards,  and  South  Batts  Qoaf 
about  386  yards  from  the  plaintiffs'  pro- 
perty. None  of  the  workings  which  have 
aheady  been  mentioned  could  alone  have 
caused,  or  did  in  fact  cause,  any  part  of  the 
damage  complained  of  by  the  plaintiffs  in 
this  action;  but  the  working  of  those  three 
goaves  did  nevertheless  render  the  plaintiffs' 
house,  buildings  and  land  more  liable  to  be 
injured  by  the  thrust  which  was  produced 
by  the  defendant  and  his  co-lessees  work- 
ing "  Simpson's  €k)af,"  as  hereinafter  men- 
tioned; but  neither  of  the  three  goaves 
firstly  above  mentioned  produced  any  thrust 
such  as  is  hereinafter  mentioned.  In  the 
year  1848  the  defendant  and  his  co-lessees 
purchased  ^e  coal  under  about  four  and  a 
half  acres  of  land  belonging  to  Daniel 
Simpson,  and  they  woriced  the  coal  during 
that  and  the  following  year.  After  working 
this  coal  in  the  usual  manner,  the  defen- 
dant and  his  co-lessees,  in  the  year  1849, 
worked  and  removed  the  pillars  of  coal 
^fhith  they  bad  previously  left  imworked, 
luder  about  two  acres  of  Daniel  Simpson's 
Ittd,  and  thus  formed  what  is  called 
"Sunpson's   Qoaf,"  which   is  about  280 


yards  from  the  plaintiffs'  property.  The 
removal  of  pillars  of  coal  in  Simpson's 
Qoaf  was  completed  before  the  latter  end 
of  the  year  1849,  since  which  time  there 
has  not  been  any  working  in  Simpson's 
Qoaf. 

After  the  year  1 849  the  roof  of  that  part 
of  the  mine  commenced  to  fall,  and  during 
the  year  1850  the  roof  and  the  strata  of 
stone,  earth,  and  other  material  above  that 
part  of  the  mine  fell  down,  and  subsided 
to  such  an  extent  and  in  such  a  manner  as 
to  produce  what  is,  amongst  miners,  called 
"a  thrust,"  and  ultimately  also  the  injurious 
consequences  resulting  from  "a  thrust." 
The  "  thrust"  thus  produced  by  this  work- 
ing of  the  coal  under  Simpson's  land,  or,  in 
other  words,  by  the  working  of  Simpson's 
Qoaf,  was  similar  to  other  thrusts  in  its 
effect  upon  surrounding  lands  in  its  vicinity, 
and,  consequently,  those  effects  slowly  and 
gradually  extended  to  the  lands  surround- 
ing Simpson's  Gk)af,  under  which  the  coal 
had  been  worked,  leaving  pillars  for  the 
support  of  the  roof  of  the  mines  under  those 
lands.  As  the  thrust  in  its  progress  arrived 
at  any  land  under  which  the  coal  had  been 
worked,  the  earth  and  materials  above  the 
pillars  of  coal  were  dislocated  or  disturbed 
to  such  an  extent  as  to  throw  down  or 
crush  the  pillars  of  coal  which  had  been 
left  to  support  the  roof  of  the  mine,  and 
then  the  roof  of  the  mine  fell  and  the 
superincumbent  strata,  and  also  the  soil  on 
the  surfiice  subsided  gradually,  but  irre- 
gularly. The  houses  and  other  buildings 
upon  the  lands  which  were  thus  disturbed 
and  let  down  were  extensively  injured,  and 
houses  and  buildings  in  the  immediate 
vicinity  of  Simpson's  Qoaf  were  thus  in- 
jured during  the  year  1850,  and  the  defen- 
dant and  his  co-lessees  repaired  or  paid  for 
the  repair  of  those  houses  and  buildings. 
The  plaintiffs'  house  and  buildings  were 
not  injured  before  the  year  1854,  but  during 
the  course  of  that  year  the  thrust  and  its 
injurious  effects  began  to  operate  upon  the 
plaintiffs'  land  and  the  surrounding  lands, 
and  the  pillars  of  coal  underneath  all  these 
lands  were  thrown  down  or  crushed,  and, 
consequently,  the  surface  of  the  land,  the 
foundations  of  the  plidntiflb'  house  and 
buildings,  and  the  various  strata  of  stone 
and  other  materials  between  the  surface 
and  the  coal-mine  were  disturbed,  and  sub- 
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sided  in  Bnch  a  manner  as,  in  the  month  of 
December  1854,  to  cause  a  portion  of  the 
damage  to  the  plaintiffs'  house  and  build- 
ings complained  of  in  the  declaration. 
Since  the  year  1854  the  plaintiffs'  land 
had  been  further  disturbed,  and  has  further 
subsided,  in  consequence  of  the  continued 
operation  of  the  thrust  above  mentioned, 
and  the  plaintiffs'  house  and  buildings  had 
in  consequence  received  farther  damage 
between  that  year  and  the  commence- 
ment of  this  action  on  the  20th  of  May 
1856. 

Before  the  disturbance  and  subsidence  first 
commenced  in  December  1854,  the  plaintiffs 
did  not  know,  and  had  no  reason  to  suspect, 
that  the  thrust  which  was  the  cause  of  such 
disturbance  and  subsidence  was  in  operation 
or  in  existence,  nor  had  they  any  knowledge 
of  the  way  in  which  the  defendant  and  his 
co-lessees  had  worked  the  mines  under 
Simpson's  land  so  as  to  create  Simpson's 
Goaf,  and  to  produce  the  thrust  above  men- 
tioned. Since  the  commencement  of  the 
action  further  subsidence  and  disturbance 
of  the  plaintiff's'  land  and  the  foundation 
of  their  house  and  bidldings  have  been  oc- 
casioned by  the  thrust,  and  the  house  and 
buildings  have  in  consequence  been  farther 
injured.  The  injuries  to  the  plaintiffs' 
house  and  buildings  above  mentioned,  and 
as  well  those  sustained  before  as  since  the 
commencement  of  the  action,  are  very  con- 
siderable, and  they  have  much  diminished 
the  value  of  the  house  and  buildings.  The 
thrust  produced  by  the  working  of  Simp- 
son's Qoaf  by  the  defendant  and  his  co- 
lessees,  as  above  mentioned,  has  been  the 
caus^  and  the  sole  cause,  of  all  the  damage 
complained  of  in  the  declaration,  and  all 
the  other  damage  above  mentioned.  After 
the  commencement  of  the  thrust  the  defen- 
dant and  his  co-lessees  did  not  take  any 
steps  to  arrest  the  further  progress  of  it,  or  to 
prevent  it  from  extending  to  the  plaintiffs' 
property;  and  the  pillars  of  coal  under  the 
lands  surrounding  the  plaintiffls'  land  were 
inadequate  alone  to  withstand  the  pressure 
thrown  upon  them  by  the  thrust.  If  the 
coal-mines  under  the  lands  surrounding  the 
plaintiffs'  house  and  buildings  had  been  left 
unworked  to  a  sufficient  distance  from  the 
house  and  buildings,  they  would  not  have 
sustained  any  of  the  damage  complained  of 
in  the  declaration.    The  d^endant  and  his 


co-lessees,  after  they  had  worked  the  mines 
under  the  lands  surrounding  the  phdntiflb' 
house  and  buildings,  might  have  supported 
the  roof  at  those  parts  of  the  mines  in  snch 
a  manner  as  to  have  prevented  the  damage 
complained  of  in  the  declaration ;  but  the 
expense  of  so  doing  would  have  beoi  very 
great,  and  would  in  the  whole  have 
amounted  to  a  much  larger  sum  than  the 
value  of  the  property  injured.  Hie  thnist 
produced  by  working  Simpson's  Qoaf  as 
above  mentioned  is  still  in  operation,  and 
will  in  all  probability  continue  in  operation 
for  a  considerable  time  to  come,  and  in  all 
probability  the  house  and  buildings  of  the 
plaintiffs  will  sustain  further  injury,  and 
the  plaintiffs  will  sustain  farther  damage, 
by  reason  of  the  thrust  and  its  injorioiis 
effects  upon  their  house,  buildings  and  land. 
In  the  month  of  June  1853  the  defendant 
and  his  co-lessees  ceased  to  work  the  mines, 
and  transferred  all  their  terms  and  interest 
in  them  to  Messrs.  H.  W.  F.  Bolchow  and 
J.  Yaughan  (who  had  agreed  to  be  made 
parties  to  the  reference),  and  they  ever  since 
that  time  have  been  and  still,  are  in  posses- 
sion of  the  above-mentioned  mines,  and 
they  have  been  and  now  are  working  coals 
in  some  parts  of  the  mines  at  a  consider- 
able distance  fix>m  the  plaintiff'  property. 
By  the  deed  of  assignment  which  transferred 
the  colliery  from  Uie  defendant  and  his  oo- 
lessees  to  Messrs.  Bolchowand  Yaughan  thoae 
gentlemen  covenanted  with  the  defendant 
and  his  co-lessees  to  indemnify  them  against 
all  claims  for  damage  occasioned  by  the 
past  or  future  working  of  the  mines.  The 
acts  which  occasioned  the  damage  and  in- 
juries above  mentioned  were  all  of  them 
done  without  the  plaintiffs'  leave. 

The  arbitrator  Uien  found  that  the  mea- 
suages  and  buildings  in  the  declaration  men- 
tioned were  in  the  occupation  of  W.  Parkin, 
as  tenant  thereof,  as  in  the  declaration  al- 
leged; that  the  reversion  of  and  in  the  said 
messuages  and  buildings  did  belong  to  the 
plaintiffs,  as  in  the  declaration  alleged.  With 
respect  to  the  issue  upon  the  d^endant's 
fomth  plea,  so  far  as  that  issue  involves 
any  question  of  fiict,  that  the  plaintiffs  were 
entitled  to  have  the  said  messuages  and 
buildings  supported  by  the  mines  undeiv 
ground  contiguous  and  near  to  and  under 
the  said  messuages  and  buildings,  as  in  the 
declaration  alle^d. 
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The  questions  for  the  opinion  of  the  Court 
were,  first,  whether  the  facts  above  stated 
entitled  the  phuntiffs  to  a  verdict  on  the 
issue  joined  on  the  first  plea,  as  to  all  or  any 
and  which  of  the  causes  of  action  mentioned 
in  the  declaration.  If  the  plaintiffs  were  so 
entitled  as  to  all  or  any  of  such  causes  of 
action,  the  verdict  was  to  be  entered  for 
them  on  that  issue  accordingly,  otherwise 
lor  the  defendant 

Secondly,  whether  the  &cts  above  stated 
entitle  the  plaintifis  or  the  defendant  to 
a  verdict  on  the  issue  joined  on  the 
fourth  plea,  and  the  verdict  on  that  issue 
was  to  be  entered  as  the  Court  should 
direct 

Thirdly,  whether  the  facts  above  stated 
nititled  the  plaintiffs  to  a  verdict  on  the 
iasne  joined  on  the  fifth  plea  as  to  all  or 
any  and  which  of  the  causes  of  action  in 
the  declaration  mentioned.  If  the  plaintiffs 
were  so  entitled  as  to  all  or  any  of  such 
causes  of  action,  the  verdict  was  to  be 
entered  for  them  on  that  issue  accordingly, 
otherwise  for  the  defendant. 

The  verdict  was  to  be  entered  for  the 
plaintifis  on  each  of  the  other  issues. 

If  the  verdict  was  to  be  entered  for  the 
plaintiffs  upon  the  issues  joine^on  the  first, 
fourthand fifth  pleas,  anotherquestionfor the 
opinion  of  the  Court  was,  fourthly,  whether 
the  defendant  was  responsible  for  all  the 
damages  which  had  been  sustained  by  the 
phdntiffs  by  reason  of  the  injuries  to  their 
said  messuages  and  buildings  above  de- 
scribed, or  for  any  and  what  part  of  that 
damage ;  and  whether  he  was  responsible 
in  any  and  what  respect  for  the  probable 
foture  damage  which  might  be  occa- 
sioned in  manner  above  described,  or  for 
damage  occasioned  by  the  diminution  in 
value  of  the  said  messuages  and  buildings 
by  reason  of  their  insecure  state  and 
condition,  or  the  injuries  which  would 
probably  be  hereafter  occasioned  by  the 
forther  progress  of  the  thrust  as  above 
mentioned. 

In  the  Court  of  Queen's  Bench,  judgment 
vas  given  for  the  defendant,  on  the  ground 
thai  the  cause  of  action  had  accrued  more 
than  six  years  before  action  brought  (1) ; 
hot  this  judgment  was  reversed  in  the  Ez- 

0)  B.  B.  &  EL  622 ;  i.  c.  27  Law  J.  Bep.  (ir.B.) 
QB.  878. 

Kbw  Siiiis,  84.— Q.B. 


chequer  Chamber  (2),  and  this  appeal  was 
then  brought. 

The  Judges  were  summoned,  and  PoUock, 
C.B.,  Wightman,  J.,  Williams,  J.,  Black- 
bum,  J.,  Byles,  J.  and  Wilde,  B.  attended. 

Sir  F,  KeUy  and  Mr,  Phipton^  for  the 
plaintiff  in  error,  contended  that  the  injury 
occurred  and  the  right- of  action  was  com- 
plete when  the  supports  were  taken  away. 
They  cited — 

Humphries  v.  Brogden^  12  Q.B.  Rep. 

739. 
Nicklin  v.    WUHams^  10  Exch.  Rep. 
259;  s.  a  23  Law  J.    Rep.    (k.s.) 
Exch.  335. 
MeUory.  Spateman,  10  Exch.  Rep.  267. 
Aahby  v.  White,  2  Lord  Raym.  938. 
Embrey  v.  Owen,  6  Exch.  Rep.  353 ;  s.  c 
20  Law  J.  Rep.  (n.s.)  Exch.  212. 

Mr.  Manixty  and  Mr,  J,  R,  Davison,,  for 
the  defendants  in  error,  commented  on  these 
cases,  and  cited — 

*    Botobotham  v.  Wilson,  8  EL  &  B.  157 
(see  8  H.L.  Cas.  348). 
Eoberts  v.  Bead,  16  East,  215. 
CUffff  V.  Dearden,  12  Q.B.  Rep.  576; 
s.  c  17  Law  J.  Rep.  (n.s.)  Q.B.  233. 
HoweU  V.  Ywing,  5  R  <k  C.  259. 

Sir  F,  KeUy,  in  reply. 

The  Lord  Chancellob  (Lobd  Wsst- 
buby)  moved  that  the  following  question 
be  put  to  the  Judges  :  "  A.  B.  is  the  owner 
of  a  house,  C.  D.  is  the  owner  of  a  mine 
under  the  house  and  under  the  surround- 
ing land ;  C.  D.  works  the  mine,  and  in 
so  doing  leaves  insufficient  support  to  the 
house.  The  house  is  not  damaged,  nor  is 
the  enjoyment  of  it  prejudiced  until  some 
time  after  the  workings  have  ceased.  Can 
A.  B.  bring  an  action  at  any  time  within 
six  years  after  the  mischief  happened,  or 
must  he  bring  it  vrithin  six  years  after  the 
workings  rendered  the  support  insufficient?' 

The  Lobd  Chief  Babon,  in  the  name 
of  the  learned  Judges,  answered,  "  I  am 
desired  by  my  learned  Brothers  to  deliver 
bur  unanimous  opinion  in  answer  to  your 
Lordships'  question.  We  are  all  of  opinion 
that  A.  B.  may  bring  an  action  at  any 
time  within  six  years  after  the  mischief 
done,  and  we  are  of  that  opinion  for  the 

(2)  El.  B.  &  El.  646;  8.c.  28  Law  J.  Bep.  (if.s.) 
Q.6.  880. 
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reasons  giyen  in  the  judgment  of  the  Court 
of  Exchequer  Chamber  "  (3). 

The  LoBD  Chancellob  expressed  the 
thanks  of  their  Lordships  to  the  learned 
Judges,  and  then  observed  that  no  impor- 
tant doubt  could  be  entertained  upon  the 
question.  It  was  dear  both  upon  prin- 
ciple and  authority,  that  when  the  mischief 
actually  occurred  the  cause  of  action 
arose,  and  the  action  might  then  be 
maintained.  The  decision  in  Nicklin  v. 
WilUama  (4)  was  beyond  all  question. 
Some  of  the  dicta  there  uttered  might 
not  be  necessary  for  the  decision  of  the 
case,  but  the  case  itself  was  a  decisive 
authority.  The  judgment  here  ought  to 
be  affirmed. 

LoED  Bbotjoham  concurred. 

LoBD  Cbakwobth  was  of  the  same 
opinion.  It  had  been  supposed  that  the 
light  of  the  party  whose  land  was  inter- 
fered with  was  a  right  to  what  was  called 
"the  pillars,'*  or  the  support.  His  real 
right  was  to  the  ordinary  enjoyment  of  his 
land,  and  till  that  was  inteHered  with  he 
had  no  cause  of  complaint  The  case 
of  slanderous  words  might  furnish  an 
illustration  here.  Suppose  a  slander  to 
be  uttered,  not  actionable  in  itself,  but 
under  which  special  damage  afterwards 
arose  to  somebody ;  the  person  com- 
plaining could  bring  no  action  till  he 
had  actually  suffered  the  damage.  The 
words  of  the  Statute  of  Limitations  did  not 
permit  actions  to  be  brought  for  words 
beyond  a  period  of  six  years  after  the 
words  spoken;  but  it  was  that  express 
statutory  provision  which  alone  prevented 
that  case  from  furnishing  a  dear  analogy 
to  the  present  case. 

LoBD  Wensleydale  concurred.  The 
rigbt  in  this  case  was  the  right  to  the 
enjoyment  of  the  property,  and  there  was 
an  obligation  cast  on  the  owner  of  the 
neighbouring  property  not  to  interrupt  that 
ei\joyment. 

LoBD  Chblmsfobd  was  of  the  same 
opinion. 

Judgment  of  the  Exchequer 
Chamber  affirmed. 


.} 


In  re  windsob. 


1865. 
April  27 

Habeas  Corpus  —  Extradition  —  6  <fe  7 
Ftci.  c,  76.  *.  1. — Forgery — America^ 

By  sectian  I.  of  6  d!  7  Vtd.  e,  76,  pro- 
vision is  Tnade  for  the  committal  in  this 
country f  toith  a  view  to  being  delivered  up 
tojtuiiee  in  ike  United  Stales  of  AmerieOj 
of  persons  charged  with  the  crime  of  murder^ 
forgery,  dsc  By  a  statute  of  the  State 
of  New  Torkf  ^^  Every  person  whoy  with 
intent  to  defraud^  shall  make  any  false  entry 
.  , .  in  any  book  of  account  kept  by  any 
manied  corporation  within  this  State  .  •  . 
shcUly  upon  convictiony  be  adjudged  guiUy  of 
forgery  in  thethird  degree,"  A  requisition  wets 
made  by  the  Oovemment  of  the  United  States 
for  the  extradition  from  this  country  of  a 
person  who  imw  charged  with  committing  the 
offence  of  forgery  under  the  above  steUute  : — 
Held,  that  inasmuch  as  the  offence  committed 
did  not  amount  to  forgery  by  the  law  of 
England  and  of  the  United  States  {the  two 
contracting  parties  to  the  Treaty  of  Extra- 
dition referred  to  in  the  6  it  7  Vict,  c,  76. 
s,  1),  the  person  charged  was  not  liable  to 
be  givet$  up  by  this  country, 

[For  the  report  of  the  above  case,  ^ee 
34  Law  J.  Hep.  (n.s.)  M.C.  p.  163.] 


(S)  El.  B.  ftEl.  054;  t.  c.  28  Law  J.  Bep.  (n.s.) 
Q.B.  880. 
(4)  Suprik. 


1865.        )  THE  QUEEN  V,   THE  INHABIT- 

May  9.     /        akts  of  east  btokk. 

Indietmenty  Eemoval  of  by  Certiorari — 
Costs — Recognizance — 16  Vict  c.  30.  «.  5. 
and  6. 

A  prosecutor  removing  an  indictment  into 
the  Court  of  Queeris  Bench  by  certiorari  is 
only  liable  to  pay  costs  to  the  defendoMt^  if 
acquitted^  by  virtue  of  the  recognisance  to  pay 
costs  in  such  event  as  required  by  section  5. 
of  the  16  Vict,  c,  30 ;  and  if  the  prosecutor 
has  entered  into  a  recognisance  only  to 
prosecute  with  effect,  and  to  do  and  perform 
such  order  as  the  Court  shall  direct,  he  is 
not  liable  to  costs,  and  the  Court  has  no 
power,  under  section  6,  to  order  costs  to  be 
taxed  against  the  prosecutor, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Bep.  (n.s.)  M.C.  p.  190.] 
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1865. 
May  12 
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OOWPBB  V.   FLETCHXR. 


Landlord  and  Tenant — Joint-Tenants — 
Distress — Estoppel, 

One  or  two  Joint4enants  may  demise  his 
or  their  portion  to  another ,  so  as  to  create 
the  rdaiionskip  of  landlord  and  tenant 
between  them^  with  a  right  to  distrain  in 
respect  of  rent  in  arrear.  Thus^  three 
eo-executors  may  agree  thai  one  shall  hold 
land,  devised  to  them  in  trusty  at  a  fixed 
rent,  and  if  the  rent  falls  into  arrear^  he 
may  he  distrained  upon  in  respect  of  it, 

Semble,  also,  that  when  he  has  taken  pos- 
session and  has  paid  rent,  he  would  be 
estopped  from  denying  their  right  to  die- 
train, 

TFespass  for  breaking  and  entering  a 
timber-yard,  office  and  stabling  of  the 
plaintiff,  and  taking  away  fixtures,  goods 
and  chattels  of  the  plaintiff,  and  keeping 
him  out  of  possession  thereof,  until  he  paid 
the  defendant  a  snm  of  money  in  order  to 
regam  possession  of  them,  whereby  <kc. 

There  were  also  counts  for  money  had 
and  receiyed,  and  un  accounts  stated. 

The  defendant  pleaded  not  guilty  to 
the  first  count,  and  never  indebted  to  the 
residue  of  the  declaration. 

The  particulars  delivered  in  the  action 
shewed  that  it  was  brought  in  respect  of  a 
distress  which  had  been  put  in  by  the 
defendant  for  rent  allied  to  be  due  from 
the  plaintiff  (James  Cowper)  to  Joseph 
Cowper  and  John  Scholes  Hague;  tiie 
plamtiff  having  been  compelled  to  pay 
87/.  7«.  6^.,  the  amount  of  rent  claimed, 
and  it,  I3s,  6d,,  the  amount  of  the  ex- 
penses. 

At  the  trial,  which  took  place  before 
Mellor,  J.,  at  the  last  Spring  Assizes,  holden 
at  Manchester,  it  appeared  that,  under 
the  will  of  William  Cowper,  of  Oldham,  in 
the  county  of  Lancaster,  all  his  real  and 
personal  estates  were  devised  to  his  brothers, 
Joseph  and  James  Cowper,  and  John  Scholes 
Hague,  in  trust  to  pay  a  legacy  of  100/., 
and,  subject  thereto,  upon  trust  to  pay  and 
divide  the  residue  imto  and  equally  amongst 
the  grandchildren  of  his  late  brother 
Thomas,  and  his  said  brothers,  Joseph  and 
James,  and  his  sister,  in  equal  shares  and 


proportions  as  tenants  in  common.  He 
also  appointed  his  said  brothers  Joseph  and 
James  and  John  Scholes  Hague  executors 
of  his  will.  Among  other  property  left 
by  the  testator,  were  a  timber-yard  and 
premises  at  Oldham.  The  plaintiff  was 
entitled  to  one-ninth  part  of  the  property 
left,  and  he  and  the  other  two  executors 
divided  the  personalty  among  the  persons 
entitled  to  it;  but  with  regard  to  the  real 
estate,  it  was  determined  that  it  should  be 
let  to  a  tenant. 

On  the  18th  of  October  1855  the  plain- 
tiff sent  the  following  proposal  to  his 
co-executors : 

"  To  the  Executors  of  the  late  William 
Cowper,  deceased. 

''Gentlemen, — ^I  having  entered  upon 
the  slate-trade,  and  having  had  the  offer  of 
a  yard  for  a  timber-yard,  but  before  ac- 
cepting the  same,  I  wish  to  make  some 
proposal  to  you.  That  I  will  take  all  the 
slate  and  timber  belonging  to  you  at  the  yard 
and  at  the  stations  at  Oldham  at  a  valua- 
tion, to  be  made  by  one  person,  if  we  can 
agree  upon  one,  and  if  not,  then  each 
party  to  appoint  one,  and  they  to  appoint 
an  umpire  before  they  commence;  the  said 
valuer  or  valuers  are  then  empowered  also 
to  fix  the  annual  rent  I  shall  pay  for  the 
timber-yard,  office  and  stabling,  and  for  a 
term  of  years  to  be  fixed  upon  between 
us.  That  I  will  receive  the  rents  of  the 
cottages  and  houses  at  Oldham,  free  of  ex- 
pense to  you,  and  see  that  they  are  kept 
in  repair  as  you  request.  The  amount  of 
the  value  to  be  secured  to  your  satisfao^ 
tion,  or  paid  in  a  month  from  the  de- 
livery of  the  valuation.  I  must  have  an 
answer  in  a  few  days  from  this  date 
or  I  shall  consider  this  offer  is  rejected. 

"  Yours,  Ac, 
(Signed)  "  Jas.  Cowper. 

*<  Oldham,  October  18th,  1865." 

The  following  document  was  afterwards 
signed  by  all  three  executors  : 

"  We,  the  undersigned,  executors  of  the 
late  Mr.  William  Cowper  deceased,  do  here- 
by agree  to  the  proposal  of  Mr.  James 
Cowper,  hereunto  annexed,  on  condition 
that  the  slate  in  transitu,  and  also  all  the 
plant,  moving  stock  and  effects  belonging 
to  the  deceased's  trades  (excepting  the  grey 
mare),  be  included  therein,  and  taken  by 
the  said  James  Cowper  on  the  terms  con- 
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tained  in  his  said  proposal,  and  that  he  do 
take  the  timber-yard,  office  and  stabling  as  a 
yearly  tenant  And  it  is  hereby  farther 
agreed  between  all  parties  undersigned  that 
the  valuation  referred  to  in  the  said  pro- 
posal shall  be  made  by  a  person  to  be 
nominated  by  the  undersigned  John 
Scholes  Hague,  tiie  decision  of  which  per- 
son in  the  premises  shall  be  final  and  bind- 
ing upon  all  parties,  the  payment  of  the 
amount  of  the  valuation  to  be  made  or 
secured  as  in  the  said  proposal  is  men- 
tioned. 

"  Dated  this  1st  day  of  November  1855. 
(Signed)      "Joseph  Cowper, 
"  James  Cowper, 
"John  Scholes  Hague.'' 

The  plaintiff  entered  into  possession,  and 
in  November  1862,  270lt  was  due  from 
him  for  a  year  and  a  half  s  rent,  whereupon 
a  distress  was  put  in,  and  the  following 
letter  was  written  by  the  plaintiff : 

December  6, 1862. 

"I  write  to  you  under  a  veiy  painful 
case,  but  I  presume  you  ate  aware  of  the 
proceedings.  I  only  beg  of  you  to  be 
kind  enough  to  accept  of  me  180^.  on 
Tuesday,  and  let  the  other  half  year  be 
paid  in  May,  that  is,  180/.  when  due.  I 
have  paid  this  morning  105/.  befqre  I  was 
aware  of  these  proceedings,  and  I  really 
can't  pay  any  more  at  present,  and  if  you 
be  so  unkind  as  to  sell  for  it,  I  am  mined, 
for  there  is  no  money  to  buy  anything  here. 
I  really  beg  of  you  to  write  to  Mr.  Littler 
to  be  so  kind  as  to  accept  the  180/.  I 
have  been  doing  all  I  could  to  get  my 
money  in  for  you.  Mr.  Littler  has  wrote 
to  Mr.  Robinson  to-day  to  hear  his  reply 
to  what  I  now  have  stated  to  you,  hoping 
you  will  not  see  me  put  into  distress  at 
this  time ;  money  is  vety  bad  to  get  in ; 
things  is  very  bad  here.  I  wish  you  to 
see  Mr.  Robinson  before  he  writes  to  Mr. 
Littler;  we  are*  in  great  distress,  and  hopes 
you  all  will  be  satisfied  with  my  request" 

The  rent  was  subsequently  paid ;  but  in 
May  1863  it  became  again  necessary  to 
press  for  payment,  and  the  plaintiff  then 
wrote  the  following  letter : 

Oldham,  May  28,  186$. 

"H.  T.  Robinson,  Esq.— Dear  Sir,— 
I  saw  Mr.  J.  S.  Hague  on  Satuiday 
night,  and  he  advised  me  to  write  to  you 
to  see  if  you  could  not  come   to   some 


better  agreement  with  me  than  selling  me 
up  for  this  half-year's  rent,  as  I  really 
can't  pay  it  at  present ;  if  you  could  put  it 
in  a  shape  to  suit  both  sides  it  perhaps 
would  be  better  for  botL  I  am  in  a  £ur 
way  for  doing  something  for  myself^  I 
hope.  I  have  been  sadly  deceived  with  all 
I  have  had  about  me,  and  I  now  have  in 
debts  about  300/.,  but  I  can't  get  it  at 
present  If  they  will  be  kind  enough  to 
wait  about  two  or  three  months  it  would 
suit  me,  but  I  will  leave  it  to  you  to 
arrange.  I  can  find  a  sufficient  bondsman 
for  the  rent." 

The  plaintiff  subsequently  became 
bankrupt,  and  the  rent  was  paid  bj  his 
assignees ;  but  he  got  into  possession  again, 
and  in  May  1864,  another  distress  was  put 
in  upon  his  goods  in  order  to  get  the  rent 
then  in  arrear.  The  plaintiff  paid  the 
amount  claimed  in  order  to  get  rid  of  the 
distress,  and  then  commenced  this  action 
against  the  defendant,  who,  as  the  bailiff 
of  John  Scholes  Hague  and  Joseph  Oowper, 
had  levied  the  distress. 

The  verdict  was  entered  for  the  defen- 
dant; and  leave  was  given  to  the  plaintiff 
to  move  to  set  it  aside,  and  enter  the  verdict 
for  himself  instead. 

Brett  moved  for  and  obtained  a  mle 
accordingly,  on  the  ground  that,  alUiougfa 
Joseph  Cowper  and  J.  S.  Hague  might 
by  agreement  with  the  plaintiff,  their 
co-tenant,  give  him  as  against  them 
exclusive  possession  of  the  joint  pro- 
perty, yet  that  the  agreement  did  not 
create  such  a  tenancy  as  carried  with  it  a 
right  to  distrain. 

JR.  G,   Williams  shewed  cause  againat 
the  rule. — The  letters  which  passed  between 
the  defendant  and  the  plaintiff,   and  th^ 
distress  which  was  submitted  to  by  him, 
conclude  the  case,  and  shew  that  the  plain- 
tiff was  a  tenant,  unless  it  is  impossible 
that    two    of  three   joint>tenants  should 
stand  in  the  relationship  of  landlords  to  a 
third.     If  a  man  takes  land  from  othersy 
goes  into  possession,  and  pays  rent  for  it| 
there  is  enough  to  shew  that  he  is  a  tenant. 
But,  further,  it  is  laid  down  in  1  Bac,  Abr.  5. 
that,  "If  one  joint-tenant  or   tenant    in 
common  makes  a  lease  for  years  of  his 
part  to  his  companion,  this  is  good;  for 
this  only  gives  1dm  a  right  of  t^dng  the 
whole  profits,  where  before  he  had  but  a 
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right  to  the  moiety  thereof;  and  he  may 
contract  with  his  companion  for  that  pur- 
pose, as  well  as  hemay  with  any  stranger." 
And  he  refers,  among  other  authorities, 
to  Co.  Liu,  186  a.  The  same  passage 
occurs  at  p.  496,  where  a  reference  is 
given  to  PUadaVs  cage  (1),  where  the  case 
was,  ^'  That  a  man  seised  of  lands  in  fee 
took  a  lease  by  indenture  of  the  herbage 
and  pannage  of  the  same  land.  It  was  the 
opinion  of  the  whole  Court  that  the  same 
was  no  estoppel  to  him  to  claim  the  soil 
or  the  freehold ;  and  it  was  said  by  Plowden 
and  agreed  by  the  Court,  that  if  the  father 
and  son  he  joint-tenants  for  a  hundred 
years,  ^  and  the  son  takes  a  lease  of  his 
fitther  for  fifteen  years,  to  begin,  &a,  the 
same  shall  conclude  the  son  to  claim  the 
whole  or  parcel  of  it  by  survivor." 

[Mbllob,  J. — ^The  co-executors  assume 
that  th^  have  power  to  demise  to  the 
plaintiff  and  instead  of  disputing  their 
right,  he  assents  to  it  and  becomes  their 
tenant  I  think  that  the  parol  agreement 
is  stronger  than  the  one  in  the  correspond- 
ence: Blackburn,  J.  referred  to  James  v. 
Purtman  (2),  where  Popham  held  that  one 
joint-tenant  might  make  a  lease  to  the 
other,  although  he  cannot  infeoff,  for  a 
lease  is  but  a  contract ;  but  Fenner  doubted 
whether  one  joint-tenant  could  make  a 
lease  to  the  otiier,  but  said  that  "  by  the 
contract  he  had  excluded  himself  from  the 
profits,"  so  that  it  seemed  to  be  left  un- 
certain whether  there  could  be  a  lease  or 
not] 

lliat  view  is  adopted  by  Bacon  as 
being  correct  But,  further,  the  plaintiff  is 
estopped  from  saying  that  he  is  not  tenant, 
that  ^ere  was  no  demise  to  him,  and  that 
there  is  no  right  to  distrain,  inasmuch  as 
he  has  assented  to  the  demise  and  has 
{Mod  rent 

BreUj  in  support  of  the  rule.  — Before  the 
lease  was  granted  all  the  executors  were  in 
possession  of  each  and  every  part  There  is 
no  doubt  that  they  intended  that  there 
sliould  be  an  agreement,  and  it  may  be  that 
two  joint-tenants  may  make  an  agreement 
with  another ;  but  it  is  submitted  that,  under 
the  circumstances,  it  could  not  operate  so 
as  to  give  a  right  to  the  defendai^  to 


(1)  2  Leonard/ 159. 

(2)  Owen,  102. 


distrain.    While  the  agreement  lasted  the 
plaintiff  had  the  reversion. 

[Blackbubn,  J. — May  it  not  operate  as 
a  severance,  and  the  defendants  have  power 
to  distrain  for  the  severed  part?] 

They  retire  and  let  the  plaintiff  have 
the  sole  and  exclusive  possession  of  the 
whole.  In  point  of  law  he  was  in  possession 
of  the  whole. 

[Blackbubn,  J. — Upon  referring  to  the 
Tear  Book,  11  Hen.  6.  foL  33,  I  find  that 
it  does  not  throw  much  light  upon  the 
matter,  as  the  decision  turns  upon  a  plead- 
ing point;  but  it  is  qtdte  clear  what  con- 
struction Lord  Coke  put  upon  it — see  Co, 
Litt,,  book  3,  note  to  section  288,  where  he 
says,  "And  one  joyntenant  may  let  his 
part  for  yeares  or  at  wiU  to  his  companion;" 
and  he  then  refers  to  the  Year  Book.] 

Suppose  a  stranger  was  to  enter  upon  the 
land,  it  is  probable  that  the  plaintiff  might 
bring  an  action;  but  if  the  co-executors  had 
entered,  could  it  have  been  maintained  that 
they  had  no  right  to  do  so  1  As  regards  the 
rest  of  the  world  they  continued  to  be  in  pos- 
session. Again,  the  only  persons  who  could 
authorize  a  distress  would  be  the  two  defen- 
dants, and  the  plaintiff  as  well,  so  that  he  ' 
would  be  supposed  to  be  authorizing  a  dis- 
tress upon  himself.  It  is  submitted  that  the 
doctrine  of  estoppel  does  not  apply  in  any 
way  to  such  a  case,  when  the  law  does  not 
sanction  the  distress. 

Blackbubn,  J. — I  think  that  this  rule 
must  be  discharged.  The  point  which  is 
really  raised  is  this,  that  the  action  has 
been  brought  in  respect  of  the  distress  put 
in  by  the  defendant^  who  have  justified 
under  a  plea  of  not  guilty  by  statute  11 
Geo.  2.  c  19.  s.  21,  and  therefore  a  defence 
is  made  out  if  there  was  any  rent  in  arrear 
for  which  a  distress  might  be  made.  We 
have  to  determine  whether,  when  the  cause 
was  tried  before  my  Brother  Mellor,  there 
was  evidence  that  there  was  some  lease 
from  the  defendants  and  some  rent  in 
arrear.  Now,  the  facts  which  were  proved 
were  a  little  peculiar,  but  there  is  enough 
to  shew  that  a  sufficient  relationship  of 
landlord  and  tenant  existed  to  justify  a  dis- 
tress. Under  the  will  of  the  testator  the 
plaintiff  and  the  two  defendants  were  co- 
executors,  and  were  also  joint-tenants  of 
this  property,  and  it  appears  by  the  agree-  • 
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ment  that  the  plaintiff  wrote  to  the  execu- 
tors, who,  to  speak  literally,  were  himself 
and  the  defendants,  and  offered  to  take  a 
lease  of  the  timber-yard,  office  and  stabling, 
and  then  that  he  joined  with  them  in  the 
writing  upon  which  are  the  words,  "  We, 
the  undersigned,  executors  of  the  late  Wil- 
liam Cowper,"  and  underneath  are  the 
names  of  all  three  of  them.— [The  learned 
Judge  read  the  agreement] — Tliis  is  not  the 
actual  agreement  under  which  the  distress 
was  afterwards  made;  but  it  throws  light 
upon  what  occurred  afterwards  when  a 
parol  agreement  was  entered  into  and  the 
plaintiff  took  the  property  at  a  rent,  and 
when  he  afterwards  submitted  to  a  distress^ 
evidently  supposing  that  he  was  the  tenant. 
It  is  now  set  up  that  this  cannot  operate  as 
a  lease,  and  that  there  was  no  rent  in  arrear 
under  such  lease  for  which  a  distress  might 
be  legally  made ;  but  I  think  that  it  is  clear 
that  the  parties  were  agreeing  for  a  lease, 
and  that  we  ought  to  give  effect  to  it  in 
this  way,  that  the  two  defendants  who  were 
seised  of  two-thirds  of  the  land  agreed  to 
let  to  the  plaintiff  those  two-thirds,  and 
allowed  him  to  have  the  exclusive  posses- 
sion of  the  remaining  third,  which  was  in 
him. — Lord  Coke  says,  see  Co.  Litt,  186,  a, 
"  And  where  two  joyntenants  be,  the  one 
of  them  may  tnake  the  other  his  baylife  of 
his  moity,  and  have  an  action  of  account 
against  hinL  And  one  joyntenant  may  let 
bis  part  for  yeares  or  at  will  to  his  compa- 
nion." I  can  only  understand  by  these  words 
that  he  meant  an  ordinary  lease  with  the 
incident  of  distress  attached  to  it,  and  it 
would  amount  to  making  a  severance  of 
estate,  and  there  would  be  a  reversion  and 
rent  in  arrear,  with  a  right  of  distress.  If 
this  be  not  so  then  it  must  come  to  this, 
that  the  parties  have  agreed  together  that 
the  plaintiff  should  retire  from  the  posses- 
sion of  his  part,  and  that  they  should  demise 
the  whole  to  him;  and  I  venture  to  think 
that  during  the  continuance  of  such  posses- 
sion he  would  be  estopped  from  saying  that 
he  was  not  tenant,  and  the  case  in  Leonard 


seems  to  shew  that  the  validity  of  the 
tress  might  be  supported  on  both  grounds, 
but  I  would  rather  prefer  to  rest  my  judg- 
ment upon  the  first. 

Mbllob,  J. — I  am  of  die  same  opinion. 
At  the  trial  my  impression  was,  thia  the 
transaction  wotdd  operate  as  an  estoppel; 
when  the  motion  was  made  by  Mr.  Brett, 
we  thought  that  we  ought  to  look  for  some 
authority  upon  the  subject,  and  the  rule 
was  granted  in  order  that  the  matter  might 
be  inquired  into.  Although,  certainly,  we 
have  not  met  with  any  great  amount  of 
authority,  I  do  not  think  that  any  more  could 
be  found ;  and  we  have  really  heard  the  case 
argued  upon  the  law  as  laid  down  in  the 
books.  I  now  prefer  to  give  my  judgment 
upon  the  first  ground  taken  by  my  Brother 
Blackburn,  and  I  think  it  unnecessary  to 
decide  upon  the  question  of  estoppel,  in 
which  I  do  not  feel  much  confidence.  I 
think  that  the  rule  should  be  discharged. 

Shbe,  J. — I  am  of  the  'same  opinion. 
The  authority  of  Lord  Coke  is  quite  suffi- 
cient for  us.  The  difficulties  which  have 
been  suggested  by  Mr.  Brett  did  appear  to 
exist,  but  ever  since  the  opinion  was  ex- 
pressed by  Lord  Coke,  it  does  not  seem. 
to  have  ever  been  disputed  that  one  joint- 
tenant  cotdd  let  his  part  to  the  other,  and 
that  if  he  did  so  he  would  be  entitled  to 
distrain. 

Rule  diieharged. 


1865.  f  THB  QUSBN  V.   THB  IKHABITANTB 


OF  THE  PARISH  OF  BUCKLAKD. 


May  6.  ( 

Highway — Indictment — Costs — 25  ^26 
Vict,  c.  6L  w.  18,19. 

Where^  on  the  trial  of  an  indictment^ 
ordered  by  Justices  under  the  25  df  26  Vick 
e.  61.  «.  19.  for  the  non-repair  of  an  alleged 
highway,  the  roctd  is  found  not  to  be  a  high- 
way, the  Court  has  no  power  to  order  eostt. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  178.] 
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OK  ERROB  AND  APPEAL  FROM  THE  QUEEN'S  BENCH. 


TRINITY  TERM,  28  VICTORIiE. 


{THE  QUEEN  V.  THE  COMPANY 
OF  PS0PBIET0B8  OF  THE 
BBADFOBD  NAVIQATIOK  AND 
0THEB8. 

NmucMce — Canal  Company. 

A  canal  company  were  empowered  by  an 
od  of  parliament  to  take  the  tocUer  of  eer- 
taU  brooks  and  tue  it  for  the  purposes  of 
their  canal;  the  water  in  one  of  the  brooks 
ot  the  time  the  act  paisted  ww  pure^  but  U 
ofterytards  became  polluted  by  drains,  ^c. 
btfort  it  reached  the  cancU,  and  it  was  then 
ptimed  back  in  the  canals  and  became  a 
pMe  nuisance: — Held,  that  the  company 
Mere  liable  to  be  indicted  for  the  nuisance^ 
<u  there  was  nothing  in  the  act  compeUinff 
^htm  to  lake  the  waiter  j  or  authorizing  them 
to  use  it  so  as  to  create  a  nuisance. 

Tbe  King  v.  Pease  (1)  distinguished. 

SPECIAL  CASE. 
I.  An  indictment  was  found  on  the  10th 
of  AngoBt  1864,  at  the  asaizes  held  at 
Leeds  for  the  West  Riding  of  Yorkshire, 
^Dst  the  Company  of  Proprietors  of  the 
Bradford  Navigation  and  Jeremiah  Crow- 

0)  4  B.  ft  Ad.  80;  8.  c.  2  Law  J.  Rep.  (n.b.) 


ther  and  Samuel  Dixon,  for  a  public  nui- 
sance, hj  collecting,  impounding  and  keep- 
ing exposed  on  the  1st  of  July  1864,  and 
thence  continuously  until  the  10th  of 
August  1864,  in  a  canid,  commonly  called 
the  Bradford  Canal,  at  Bradford,  large 
quantities  of  foul  liquid,  filth,  sewage  and 
polluted  water,  near  dwelling-houses  and 
public  streets  and  common  highways, 
whereby  noisome  and  unwholesome  smells 
and  stenches  arose,  and  the  air  thereby  was 
corrupted  and  infected. 

2.  This  indictment  having  been  removed 
by  certiorari^  inU}  the  Court  of  Queen's 
Bench,  came  on  for  trial  at  the  Spring 
Assizes,  at  Leeds,  in  March  1865,  before 
Martin,  B.,  when  a  verdict  for  the  Crown 
was,  by  consent  of  the  parties,  returned, 
subject  to  the  following  case  for  the  opinion 
of  the  Court  of  Queen's  Bench. 

3.  The  Company  of  Proprietors  of  the 
Bradford  Navigation  (hereafter  called 
"  the  company")  were  incorporated  by  an 
act  of  11  Qeo.  3.  passed  in  the  year  1770 
(to  be  found  at  p.  723  of  the  Acts  for  that 
year),  intituled  <  An  act  for  making  a  navi- 
gable cut  or  canal  from  Bradford  to  join 
Uie  Leeds  and  Liverpool  canal  at  Windhill, 
in  the  township  of  Idle,  in  the  coimty  of 
York.'    By  this  ^ct  it  was  reci^  and 
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enacted  as  follows  (p.  723) :  "  Whereas  an 
act  was  made  in  the  last  session  of  parlia- 
ment for  making  and  maintaining  a  navi- 
gable cut  or  canal  from  Leeds  Bridge,  in 
the  county  of  York,  to  the  North  Lad/s 
Walk  in  liverpool,  in  the  connty  palatine 
of  Lancaster,  and  from  thence  to  the  river 
Mersey:  and  whereas  the  making  a  navi- 
gable cut  or  canal  frt)m  the  town  of  Brad- 
ford, through  the  several  townships,  parishes 
or  hamlets  of  Bradford,  Bolton  and  Idle, 
to  join  and  communicate  with  the  said 
canal  navigation  from  Leeds  to  Liverpool, 
at  Windhill  aforesaid,  for  the  navigation 
of  boats  and  other  vessels  with  heavy  bur- 
thens, will  open  a  short,  easy  and  commo- 
dious communication  between  the  said  town 
of  Bradford  and  the  said  canal  navigation, 
which  will  be  of  great  advantage  to  the 
trade  carried  on  there  and  at  the  places 
adjacent,  and  will  also  tend  to  the  improve- 
ment of  the  lands  near  the  same,  the  relief 
of  the  poor  and  preservation  of  the  public 
roads,  and  moreover  be  of  great  public 
utility :  and  whereas  the  j)ersons  herein- 
after mentioned  are  desirous,  at  their  own 
proper  costs  and  charges,  to  begin,  carry 
on  and  complete  the  said  proposed  navi- 
gable cut  or  canal.  Wherefore,  for  obtain- 
ing and  perfecting  the  good  eflds  and  pur- 
poses aforesaid,  be  it -enacted  by,  &c,  that 
Mary  Hodgson  and  (several  other  persons 
named  in  the  act),  together  with  such  per- 
son or  persons  as  they  or  the  major  part 
of  them  at  any  public  meeting  shidl  nomi- 
nate and  appoint  under  their  hands  and 
seals,  shall  be  united  into  a  company  for 
the  better  carrying  on,  making,  completing 
and  maintaining  the  said  navigable  cut  or 
canal  according  to  the  rules,  orders  and 
directions  hereinafter  expressed  and  laid 
down,  and  shall  for  that  purpose  be  one 
body  politic  and  corporate  by  the  name  of 
the  Company  of  Proprietors  of  the  Bradford 
Navigation,  and  by  that  name  shall  have 
perpetual  succession  and  a  common  seal, 
and  by  that  name  shall  sue  and  be  sued, 
and  also  shall  and  may  have  power  and 
authority  to  purchase  lands  for  the  use  of 
the  said  navigation  without  incurring  any  of 
the  penalties  or  forfeitures  of  the  Statute 
of  Mortmain ;  and  the  said  company  of 
proprietors  shall  be  and  are  hereby  em- 
poweredy  as  soon  as  6,000^.  shall  have  been 
subscribed  by  themselves,  their  deputies. 


agents,  officers,  workmen,  servants  and 
assigns,  to  make  and  complete  a  cut  or  canal 
navigable  and  passable  for  boats,  baiges  and 
other  vessels,  from  or  near  a  certain  bridge 
in  Bradford  aforesaid,  called  Hoppy  Bridge, 
through  the  said  township  of  Bradford, 
and  through  the  said  townships  of  Bolton 
and  Idle,  to  join  to  and  communicate  with 
the  said  canal  navigation  from  Leeds  to 
Liverpool,  at  Windhill  aforesaid,  in  sach 
course  and  direction  as  is  delineated  in  the 
map  or  plan  hereafter  mentioned,  or  within 
the  space  of  twenty-four  yards  frx>m  the 
same,  and  to  supply  the  said  cut  or  ccauU, 
tshUe  the  same  shall  be  milking  and  when 
made,  with  water  from  such  springsy  mmghsy 
brooksy  drains,  streams^  and  watercourses  as 
shall  be  found  in  making  the  said  cut  or 
canal,  and  from  such  springs,  brooks,  soughs, 
streams,  drains,  and  watercourses  running 
into  a  brook,  eaUed  Bowling  Mill  Beck,  as 
shall  be  found  within  the  distance  of  2,000 
yards  of  Hoppy  Bridge  aforesaid,  except 
such  water  as  may  supply  any  house  or 
houses  by  pipes,  and  also  to  make  such 
reservoirs  as  shall  be  found  necessary  for 
the  purposes  of  the  said  cut  or  canal  within 
the  said  distance,  for  the  more  convenient 
supplying  the  said  canal  with  water  and 
for  the  purposes  aforesaid,  as  also  for  the 
making,  using,  completing,  extending  and 
maintaining  of  such  trenches,  passages, 
gutters  and  watercourses,  soughs  and  drains 
as  shall  be  proper  and  necessary  to  convey 
water  into,  out  of  or  under  the  said  cut  or 
canal,  according  to  the  tenor  or  purport  of 
this  act,  and  the  said  company  of  proprie- 
tors  and  their  agents,  servants  and  work- 
men are  hereby  authorized  and  empowered 
in,  upon  and  through  the  lands  and  grounds 
of  or  belonging  to  all  bodies  politic,  corpo- 
rate or  coU^ate  whatsoever,  to  enter,  and  to 
bore,  dig,  cut,  trench,  &c,  and  to  alter,  divert 
and  change  the  courses  of  any  brooks  or 
watercourses  lying  within  300  yards  of  Hoppy 
Bridge  aforesaid,  that  may  in  any  manner 
hinder,  damage  or  obstruct  the  said  cut  or 
canal,  and  to  carry,  divert  and  convey  such 
brooks  or  watercourses  through  and  over 
the  grounds  adjoining  to  or  near  the  coiirse 
of  the  said  cut  or  canal,  and  to  make  such 
banks  between  the  same,  where  neceasaiy, 
as  will  be  sufficient  for  a  road  and  towing- 
path,  and  to  separate  such  brooks  or  water- 
courses from  the  said  cut  or  canal,  and  also 
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to  make,  build,  erect  and  set  up  in  or  upon 
the  said  intended  cut  or  canal,  or  upon  the 
lands  adjoining  or  near  the  same,  such  and 
BO  many  bridges,  tunnels,  aqueducts,  sluices, 
locks,  weirs,  pens,  water-tanks,  reservoirs, 
drains,  wharfs,  quays,  landing-places,  load- 
ing-places, weigh-beams,  cranes  and  other 
works  and  conveniences  as  and  when  they 
the  said  proprietors  shall  think  requisite 
and  convenient  for  the  purposes  of  the  said 
navigation,  and  also  to  alter,  repair,  amend, 
widen  or  enlarge  the  said  works  of  or 
belonging  thereto,  and  also  to  place,  lay, 
work  and  manu£Eu;ture  the  said  materials 
on  the  grounds  near  to  the  place  or  places 
where  the  said  works,  or  any  of  them,  shall 
be  or  are  intended  to  be  made,  erected, 
repaired  or  done,  and  also  to  make,  maintain, 
repair  and  alter  any  fences  or  passages  over, 
nnder  or  through  the  said  cut  or  canal,  or 
the  tunnels,  aqueducts,  soughs,  trenches, 
passages,  gutters,  watercourses  and  sluices 
respectively  which  shall  conomunicate  there- 
with, and  also  to  make,  set  up  and  appoint 
snch  roads,  towing-paths,  banks  and  ways 
convenient  for  towing,  hauling  or  drawing 
of  boats,  barges  or  other  vessels  passing  in, 
through  or  upon  the  said  cut  or  canal  as 
they  the  said  proprietors  shall  think  con- 
venient, and  to  construct,  erect  and  keep 
in  repair  any  piers,  arches  and  other  works 
in,  upon  and  across  any  rivers  or  brooks  for 
the  making,  using,  maintaining  and  repair- 
ing the  said  cut  or  canal  and  tovnng-paths 
on  the  sides  thereof,  and  also  to  construct, 
erect,  make  and  do  all  matters  and  things 
whidi  they  shall  think  it  convenient  and 
necessary  for  the  making,  effecting,  pre- 
serving, improving,  completing  and  using 
the  said  navigation,  in  pursuance  and 
within  the  true  intent  and  meaning  of  this 
act,  they  the  said  proprietors  doing  as 
little  damage  as  may  be  in  the  execution  of 
the  several  powers  to  them  hereby  granted, 
and  making  satisfaction  in  manner  herein- 
after mentioned  to  the  owners  and  pro- 
prietors of  such  lands,  tenements  or  here- 
<^tamrat8,  waters,  watercourses,  brooks  or 
livers  respectively  as  shall  be  changed, 
altered,  taken,  used,  diverted  or  prejudiced 
for  all  damages  to  be  by  them  sustained  in 
or  by  the  execution  of  all  or  any  of  the  powers 
of  this  act,  and  this  act  shall  be  sufficient 
to  indemnify  the  said  company  of  pro- 
prietors, and  their  servants,  agents  and 
Niw8BaiM,34.— Q.B. 


workmen  and  all  other  persons  whatsoever, 
for  what  they,  or  any  of  them,  shaU  do  by 
virtue  of  the  powers  hereby  granted,  sub- 
ject to  such  provisions  and  restrictions  as 
are  hereinafter  mentioned." 

4.  Power  is  then  given  (p.  742)  to  the 
company  to  make  and  alter  from  time  to 
time  their  by-laws,  and  impose  fines  for 
non-compliance  vnth  them.  "And  be  it 
further  enacted  (p.  745),  that  in  consider- 
ation of  the  great  charges  and  expenses 
the  said  company  of  proprietors  will  be 
at  in  making,  maintaining  and  supplying 
with  water  the  said  cut  or  canal,  and 
in  making  and  maintaining  aU  the  other 
works  hereby  authorized  to  be  made  and 
erected,  it  shall  and  may  be  lawful  to  and 
for  the  said  company  of  proprietors  from 
time  to  time,  and  at  all  times  hereafter,  to 
ask,  demand,  take  and  recover,  to  and  for 
their  own  proper  use  and  behoof,  for  toimage 
and  wharfage  for  all  clay,  brick,  stones, 
coal,  manure,  dung,  compost,  ashes,  timber, 
goods,  wares,  merchandise  and  commodities 
whatsoever  which  shall  be  navigated,  car- 
ried or  conveyed  upon  or  through  the  said 
cut  or  canal,  such  rates  and  duties  as  the 
said  company  of  proprietors  shall  think  fit, 
not  exceeding  the  sum  of  6d,  for  every  ton 
of  any  kind  of  clay,  brick,  stone,  coal,  lime,' 
dung  and  manure,  and  not  exceeding  9d, 
for  every  ton  of  timber,  goods,  wares,  mer- 
chandise or  other  commodities  which  shall 
be  navigated,  carried  or  conveyed  upon  or 
througll  the  said  cut  or  canal,  and  so  in 
proportion  for  a  greater  or  lesser  quantity 
than  a  ton,  which  said  rates  and  duties 
shall  be  paid  to  such  person  or  persons,  at 
such  place  or  places  near  to  the  said  cut  or 
canal,  in  such  manner  and  under  such  regu- 
lations as  the  said  company  of  proprietors 
shall  direct  or  appoint;  and  in  case  of 
denial  or  neglect  of  payment  of  any  such 
rate  or  duty,  or  any  part  thereof,  on  demand 
to  such  person  or  persons  as  aforesaid,  the 
said  company  of  proprietors  may  sue  for 
the  same  by  action  of  debt  or  upon  the  case 
in  any  Court  of  Kecord,  or  the  person  or 
persons  to  whom  the  said  tolls  ought  to 
have  been  paid  may  and  he  and  they  is 
and  are  hereby  empowered  to  seize  and 
detain  any  such  boat  or  vessel  or  goods  for 
or  in  respect  whereof  any  rates  or  duties 
ought  to  be  paid,  or  any  part  of  such  goods, 
and  detain  the  same  untH  payment  thereof, 
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together  with  the  reasonable  chaiges  for 
such  seizure  and  detainer ;  and  if  the  same 
shall  not  be  redeemed  in  five  days  after  the 
taking  thereof,  the  same  may  be  appraised 
and  sold,  as  the  law  directs,  in  case  of  a 
distress  for  rent  And  be  it  also  further 
enacted  and  declared,  that  the  said  rates, 
tolls  and  duties  shall  at  all  times  here- 
after be  exempt  from  the  payment  of 
any  taxes,  rates,  assessments  or  impo- 
sitions whatsoever,  any  law  or  statute 
to  the  contrary  notwithstanding,  .other 
than  such  taxes,  rates  and  assessments 
as  the  said  land  shall  be  used  for  the 
purpose  of  the  said  navigation  would  have 
been  subject  to  if  this  act  had  not  been 
made.  Provided  also,  and  be  it  further 
enacted,  that  if  any  goods  whatsoever 
which  shall  be  so  navigated,  carried  or 
conveyed  shall  remain  upon  any  wharf  or 
wharfs  belonging  to  the  said  company  of 
proprietors  for  above  the  space  of  twenty- 
four  hours,  then  and  in  such  case  the  com- 
pany of  proprietors  shall  be  entitled  to  and 
receive  such  allowance  over  and  above  the 
tonnage  rates  hereinbefore  limited  as  shall 
be  agreed  upon  between  the  said  company 
of  proprietors,  or  their  agent  or  agents,  and 
the  owner  or  owners  of  such  goods ;  Pro- 
vided always,  and  be  it  further  enacted, 
that  all  persons  whatsoever  shall  have  free 
liberty,  with  boats  and  other  vessels,  to  use 
the  navigable  cut,  canal  and  sluices,  to  be 
made  by  virtue  of  this  act,  for  the  purpose 
of  conveying  coal,  stone,  timber,  and  other 
goods,  wares,  merchandises  and  commodities 
whatsoever  to  or  from  the  said  cut  or  canal, 
trenches  or  passages,  and  also  to  navigate 
apon  the  same  respectively  with  any  boats 
or  vesseb  not  exceeding  fourteen  feet  in 
breadth,  and  to  use  the  said  wharfs  or 
quays  for  loading  and  unloading  coals  and 
other  goods,  and  the  said  towing-paths  for 
hauling  and  drawing  such  boats  or  vessels, 
upon  payment  of  such  rates  and  duties  as 
shall  be  demanded  by  the  said  company  of 
proprietors,  not  exceeding  the  rates  herein 
mentioned." 

5.  After  the  passing  of  this  act,  a  canal 
(hereafter  called  '*  the  canal")  was  constructed 
by  the  company,  which  was  opened  for 
traffic  in  the  year  1774,  and  has  to  the 
present  time  been  used  by  the  public  for 
navigation.  It  extends  from  the  place 
called  Hoppy  Bridge,  in  the  town  of  Brad- 


ford, to  Windhill,  in  the  township  of  Cal- 
verly,  about  three  miles,  where  it  jotDS  the 
Leeds  and  Liverpool  CanaL 

6.  The  head  of  the  canal  at  Hoppy 
Bridge  forms  a  basin,  into  which  the  sup- 
plies of  water  in  the  manner  hereafter 
described  were  brought  for  the  purpose  of 
the  navigation.  The  length  of  the  canal 
from  this  basin  to  the  first  lock,  called 
Spinkwell  Lock,  is  about  three-fourths  of  a 
mile,  passing  through  the  townsh^  of 
Bradford  and  Bolton,  down  &  valley  near 
the  course  of  the  Bradford  Beck,  between 
Manningham  Lane,  which  runs  at  a  distance 
of  about  600  yards  from  the  canal  on  the 
left,  and  the  EcdeshiU  and  Bradford  tom- 
pike-road,  which  runs  at  a  distance  of 
about  500  yards  from  the  canal  on  the 
right 

7.  At  the  time  when  the  canal  was  £i8t 
constructed,  buildings  and  public  streets, 
forming  put  of  the  town  of  Bradford  as  it 
then  existed,  lay  near  the  basin  and  head 
of  the  canaL  The  lands  and  districts  along 
the  course  of  the  canal  from  the  basin  to 
Spinkwell  Lock,  before  and  at  the  time 
mentioned  in  the  indictment,  were  occupied 
by  a  number  of  suburban  residences  of  fami- 
lies who  dwell  in  and  around  Manningham 
Lane  aforesaid  and  the  said  Eccleshill  and 
Bradford  turnpike-road  and  Otley  and 
Dudley  HiU  high  road ;  but  when  the  canal 
was  first  constructed,  and  from  that  time 
till  about  thirty  years  next  before  the  time 
mentioned  in  the  indictmentf  the  lands  and 
neighbouring  districts  so  occupied  in  and 
near  Manningham  Lane  and  the  Eccleshill 
and  Bradford  turnpike-road  and  the  Otley 
Hill  and  Dudley  Hill  high  road,  were 
almost  entirely  open  fields,  with  very  few 
houses  or  buildings  thereon. 

8.  During  the  summer  of  1864,  and  at 
the  time  to  which  the  indictment  refers, 
the  part  of  the  canal  frt>m  Hoppy  Bridge 
to  Spinkwell  Lock  aforesaid,  was  in  so  foul 
and  polluted  a  state  (caused  as  hereafter 
described)  that  the  smell  and  stench  arising 
from  the  liquid  sewage  and  polluted  water 
in  the  canal  became  a  public  nuisance  to 
the  inhabitants  of  the  above-mentioned 
streets  of  the  town  of  Bradford,  and  of  the 
said  districts,  buildings  and  suburban  resi- 
dences, and  to  the  persons  passing  along 
the  streets  and  highways  aforesaid. 

9.  The  principal  and  laig^  stream  of 
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water  flowing  through  Bradford^  and  in  the 
neighboarhood  of  the  conrse  of  the  canal, 
is  ^ed  the  Bradford  Beck,  which  at  the 
time  of  and  since  the  passing  of  the  said 
act  passed  away  from  Thornton  Manor  on 
the  west  of  and  abore  the  town  of  Brad- 
ford, and  ran  down  through  the  town,  turn- 
ing to  the  north,  at  the  town  of  Bradford 
towardsWindhill  and  Shipley,  and  entering 
the  River  Aire  about  four  miles  below 
Bradford. 

10.  The  brook  called  Bowling  Mill  Beck 
rises  on  the  south  side  of  Bradford,  and 
flowing  past  Bowling  Mill,  in  the  township 
of  Bowling,  enters  the  Bradford  Beck  about 
350  yards  above  the  place  called  Hoppy 
Bridge  and  the  floodgates  hereinafter  men- 
tioned 

11.  A  brook  called  Low  Beck  falls  into 
the  Bowling  Mill  Beck  from  the  west, 
abont  800  yards  above  the  point  where  the 
Bowling  Mill  Beck  enters  the  Bradford 
BecL 

12.  Before  and  at  the  time  of  the  passing 
of  the  said  act,  two  soughs  or  drains  emp- 
tied themselves  into  the  Bowling  Mill 
Beck,  below  the  point  where  the  Low 
Beck  falls  into  the  Bowling  Mill  Beck  as 
above  mentioned.  These  soughs  are  arti- 
ficial drains,  one  from  the  Low  Moor  Col- 
fiery  and  the  other  from  the  Bowling 
Colliery. 

13.  The  brook  called  Low  Beck  and 
the  two  coUiery  soughs  run,  and  continue 
to  run,*  into  the  Bowling  Mill  Beck,  within 
the  distance  of  2,000  yards  of  Hoppy 
Bridge. 

14.  A  stream  of  water  called  the  East 
Brook,  or  Tomshawfoot  Beck,  flowing  from 
the  east  side  of  the  town  of  Bradford, 
enters  the  Bradford  Beck  150  yards  above 
the  ^]ace  called  Hoppy  Bridge. 

.15.  Another  stream  of  water  called 
Ohillow  Dean  Beck,  flowing  from  the 
north  and  west,  also  enters  the  Bradford 
Beck  at  a  point  about  two  miles  above 
Inhere  the  Bowling  Mill  Beck  flows  into 
the  Bradford  Beck. 

16.  Other  tributary  streams,  besides 
those  above  mentioned,  also  flow  into  the 
Bradford  Beck  above  the  town  of  Brad- 
ford and  the  points  where  the  Tomshaw- 
foot Beck  and  the  Bowling  Mill  Beck 
enter. 

17.  The  supply  of  water  to  the  canal 


before  and  at  the  time  mentioned  in  the 
indictment  was  derived  from  the  Brad- 
ford Beck,  at  a  point  in  its  course  about 
fifty  yards  from  the  basin  of  the  canal  and 
below  the  junctions  with  that  beck  of  the 
Bowling  MiU  Beck  and  the  other  streams 
above  referred  to.  The  bed  of  the  Brad- 
ford Beck  at  this  point  is  several  feet 
below  the  level  of  the  bed  of  the  basin  of 
the  canal. 

18.  In  constructing  the  canal  in  1773 
and  1774,  water  for  the  supply  of  the 
canal  was  derived  from  the  Bowling  Mill 
Beck,  the  same  being  diverted  from  that 
beck  by  means  of  a  dam  across  it  at 
Guckoo  Bridge,  and  carried  by  means  of  a 
drain  through  a  place  in  Bradford  called 
Hall  Ings  to  Hoppy  Bridge,  under  which 
the  water  was  carried  into  the  basin  of  the 
canaL 

19.  In  constructing  the  canal  the  com- 
pany found  it  necessary  for  better  supply- 
ing the  canal  with  water,  and  for  the 
further  improvement  of  the  navigation,  to 
divert  into  the  canal  part  of  the  water 
flowing  in  Bradford  Beck,  by  erecting  dam 
stones  across  the  beck  at  the  point  above 
mentioned,  at  about  fifty  yards  from  the 
basin  of  the  canal,  and  making  a  culvert 
above  them  out  of  the  same  beck  into  the 
canal  basin  as  a  feeder. 

20.  After  the  canal  was  supplied  with 
water  firom  the  Bradford  Beck,  in  manner 
aforesaid,  drains  were  from  time  to  time 
made  by  the  owners  of  com  and  paper 
mills  on  the  Bradford  Beck,  lower  down 
the  stream;  and  to  prevent  all  disputes 
with  such  owners  respecting  the  water 
taken  from  them  for  the  purposes  of  the 
navigation,  the  company  purchased  these 
mills.  In  the  year  1802  an  act  of  parlia- 
ment was  passed  for  vesting  the  mills  so 
purohased  and  other  property  in  the  com- 
pany, discharged  from  all  claims  of  the 
Crown  in  respect  of  any  forfeiture  in- 
curred under  or  by  virtue  of  the  laws  of 
mortmain. 

21.  In  1796  the  company  placed  a 
dough  in  the  dam  across  the  Bradford 
Beck  where  the  water  was  taken  into  the 
canal  basin. 

22.  In  the  year  1798  the  company 
erected  a  new  weir  and  floodgates  across 
the  Bradford  Beck,  in  lieu  of  the  old  weir 
at  the  head  of  the  navigation,  and  have 
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maintained  and  continued  the  same  there 
OTer  since. 

23.  By  means  first  of  the  said  dam 
stones  and  culvert,  and  afterwards  of  the 
said  floodgates  and  culvert,  water  has  been 
diverted  firom  the  Bradford  Beck  into  the 
basin  of  the  canal  for  the  purpose  of 
supplying  the  canal  with  water  for  the 
navigation  thereof  up  to  the  present 
time. 

24.  After  the  making  of  the  said  flood- 
gates, but  at  what  period  of  time  is  not 
known,  the  supply  of  water  to  the  canal  by 
means  of  the  drain  from  Bowling  Mill 
Beck,  as  above  described,  was  discontinued, 
and  since  then  the  supply  of  water  to  the 
head  of  the  canal  has  been  mainly  derived 
from  the  Bradford  Beck  by  means  of  the 
said  floodgates  and  culvert 

25.  In  the  year  1842  an  act  of  parlia- 
ment was  passed,  entitled  'An  act  for 
better  supplying  with  water,  the  town  and 
neighbourhood  of  Bradford,  in  the  West 
Riding  of  the  county  of  York,'  by  which 
the  Bradford  Waterworks  Company  thereby 
incorporated  was  invested  with  certain 
powers  for  the  purpose  of  better  supply- 
ing the  town  and  neighbourhood  of  Brad- 
ford with  water. 

26.  By  the  274th  section  of  this  act  it 
was  enacted  as  follows  :  "  That  nothing 
hereiikor  in  the  schedule  to  this  act  an- 
nexed contained  shall  extend  or  be  deemed 
or  construed  to  extend  to  authorize  or  em- 
power the  company  to  alter,  direct,  change 
the  course  of,  or  make  use  of  the  water 
flowing  in  a  certain  brook  called  Chillow 
Dean  Brook,  or  any  of  the  springs,  water- 
courses, brooks  or  streams  of  water  arising  or 
flowing  through  any  other  brooks  or  streams 
of  water  towards  and  unto  the  Bradford 
Canal  Navigation,  or  the  mills  called  Friz- 
zinghall  Mills  belonging  thereto,  or  either 
of  them,  so  as  to  prevent  the  same  springs, 
watercourses,  brooks  or  streams  of  water 
respectively,  or  any  of  them,  from  arising 
and  flowing  in  and  supplying  the  said  navi- 
gation and  mills  with  water,  in  as  full,  ample 
and  beneficial  a  manner  as  heretofore  ac- 
customed. Provided  always,  that  it  shall 
be  lawful  for  the  company  to  make  and 
maintain  a  new  channel  or  watercourse 
for  conveying  the  Chillow  Dean  Beck 
along  the  side  of  and  past  a  reservoir  in- 
tended to  be  made  at  or  near  to  Hedge 


Side  Farm,  as  marked  and  described  in 
the  plan  deposited  with  the  derk  of  the 
peace." 

27.  In  the  year  1850  another  act  of 
parliament  was  passed,  called  "  The  Brad- 
ford Improvement  Act,  1850,"  by  which 
the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Bradford  were  invested  with 
powers  for  draining  and  otherwise  improv- 
ing the  said  borough. 

28.  By  the  32nd  and  SSrd  sections  of 
the  last-mentioned  act  it  was  enacted  as 
follows  :  ''  That  it  shall  be  lawful  for  the 
council  from  time  to  time,  as  they  may 
think  fit,  to  cleanse  the  Bradford  Brook,  the 
Bowling  Brook  and  any  other  brook,  rivulet 
or  stream  of  water  within  the  said  borough, 
and  from  time  to  time  to  drain  any  stag- 
nant pool  of  water,  and  remove  all  filth 
within  the  said  borough  as  the*  council  may 
think  fit,  and  the  said  council,  their  officos 
and  servants,  may  from  time  to  time  enter 
into  and  upon  any  premises  in  the  day- 
time to  do  all  necessary  acts  for  the  pur- 
poses aforesaid,  so  that  the  same  may  be 
executed  with  all  convenient  despatch,  and 
without  injuring  or  endangering  the  found- 
ation or  wall  of  any  erections  or  bidldings 
already  built  and  erected,  or  to  be  lawfully 
built  and  erected,  adjoining  to  or  over  any 
such  brook,  rivulet  or  stream :  provided 
always,  that  nothing  in  this  act  contained 
shall  authorize  or  empower  the  said 
council  to  injure  the  Bradford  Canal  Navi- 
gation, or  to  divert  any  of  the  streams, 
brooks  or  rivulets  which  supply  with 
water  the  Bradford  Canal  Navigation,  or 
the  mills  called  Frizzinghall  Mills,  belong- 
ing to  the  Company  of  Proprietors  of 
the  Bradford  Canal  Navigation,  or  to 
injure  or  interfere  with  any  of  the  locks 
towing-paths,  bridges,  banks  or  any  other 
works  of  or  belonging  to  the  said  naviga- 
tion, without  the  consent  in  writing  of 
the  said  company  of  proprietors,  under 
their  common  seal  first  had  and  obtained. 
That  it  shall  be  lawful  for  the  council 
from  time  to  time,  as  they  may  think  fit,  to 
construct  and  provide  upon  any  land 
belonging  to  or  to  become  vested  in  the 
mayor,  aldermen  and  burgesses,  by  virtue 
of  this  act,  such  cesspools  or  other  recep- 
tacles as  may  be  necessary  for  the  purpose 
of  collecting  and  depositing  the  sewage 
water    and    refrise  from  the  drains   and 
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sewers  and  other  places  within  the  limits 
of  this  act,  and  to  provide  and  lay  such 
pipes,  pumps  and  apparatus  in  such  manner 
and  in  such  places  as  may  be  necessary  for 
the  collecting  and  distributing  the  same 
for  sale  or  otherwise  to  any  persons  who 
may  from  time  to  time  agree  with  the  said 
council  to  take  the  same  by  sale  or  other- 
wise." 

29.  The  Bradford  Brook  and  Bowling 
Brook,  mentioned  in  the  last-mentioned 
act,  are  the  Bradford  Beck  and  the  Bowl- 
ing Mill  Beck  before  mentioned. 

30.  In  the  year  1854  the  Bradford 
Waterworks  Company  were  incorporated  by 
another  act  passed  in  that  year,  and  in  this 
latter  act  a  clause  was  introduced  to  the 
same  tenor  and  effect  as  the  said  274;th 
section  of  the  act  of  1842. 

31.  At  the  time  when  the  canal  was  first 
supplied  with  the  water  from  the  Bradford 
Beck,  and  for  many  years  afterwards,  the 
water  of  the  canal  was  pure  and  free  from 
Uie  pollution  before  described ;  but  within 
the  last  thirty  or  forty  years  the  town  of 
Bradford  has  been  greatly  extended  and 
increased  in  size  above  the  point  where 
the  supply  of  water  to  the  canal  from  the 
Bradford  Beck  as  above  described  has  been 
80  obtained,  and  for  many  years  last  past 
a  great  number  of  the  drains  and  sewers 
of  the  town  of  Bradford  have  run  and 
emptied  themselves  into  the  Bradford  and 
Bowling  MiU  Becks  in  their  course  through 
the  town  above  that  point,  and  large  quan- 
tities of  filth  and  sewage  refrise  and  other 
foul  and  poUuted  matter  have  been  emptied 
and  discharged  into  those  becks  above  the 
same  point  from  the  drains,  sewers,  privies, 
millB,  dye-houses  and  factories  of  the  town, 
by  reason  whereof,  for  many  years  before 
and  at  the  time  mentioned  in  the  indict- 
ment, the  water  in  the  Bradford  Beck,  before 
being  diverted  into  the  canal  in  the  manner 
before  described,  was  greatly  fouled  and 
polluted,  and  at  all  times  there  were  col- 
lected into  the  waters  and  channels  of  the 
Bradford  and  Bowling  Mill  Becks  above 
the  said  floodgates  very  large  quantities 
of  foul  and  feculent  matter,  which  ran 
down  the  channel  as  in  an  open  sewer,  or 
under  the  streets  and  buildings,  and  thus 
reached  the  floodgates,  where  the  water 
in  the  foul  and  polluted  state  above  de- 
scribed was  diverted  into  the  basin  of  the 


canal  in  the  manner  hereinbefore  described. 
It  was  by  reason  of  the  water  so  diverted 
into  the  canal  being  in  such  a  foul  and 
polluted  state  that  the  canal  was  at  the 
time  mentioned  in  the  indictment  in  so 
foul  and  polluted  a  state  that  the  smell  and 
stench  arising  from  it  became  a  public 
nuisance. 

32.  The  residue  of  the  water  in  the  Brad- 
ford Beck  not  diverted  into  the  basin  of 
the  canal  as  aforesaid  flows  down  the  course 
of  that  beck  below  the  floodgates  in  the 
foul  and  polluted  state  in  which  it  reaches 
the  floodgates,  the  course  of  the  beck  below 
the  floodgates  being  near  to  the  course  of 
the  canal ;  and  running  like  the  canal  itself 
between  Manningham  Lane  aforesaid  on 
the  left,  and  the  said  Eccleshall  and  Brad- 
ford turnpike  road  and  Dudley  Hill  high 
road  on  the  right. 

33.  The  fall  in  the  course  of  the  Brad- 
ford Beck  from  the  floodgates  for  a  distance 
equal  to  the  length  of  the  upper  level  of 
the  canal  between  the  basin  and  the  first 
lock  is  such  as  would  enable  the  contents 
of  the  beck,  if  not  diverted  into  the  canal 
as  before  described,  to  run  off  through  that 
distance  in  a  much  less  time  than  it  takes 
the  contents,  diverted  as  aforesaid,  to  pass 
down  the  same  distance  of  the  channel  of 
the  canal;  the  effect  is  that  a  large  quantity 
of  the  foul  and  feculent  matter  above 
described  flows  into  the  basin  and  channel 
of  the  canal,  and  is  there  deposited,  and 
forms  a  thick  bed  at  the  sides  and  bottom 
of  them,  and  is  from  time  to  time  stirred 
up  by  the  passage  of  the  vessels  navigating 
the  canal. 

34.  More  than  thirty  drains  flow  directly 
into  the  Bradford  Canal,  between  the  basin 
at  Hoppy  Bridge  and  Spinkwell  Lock, 
which  discharge  hot  water,  and  the  refuse 
from  cottage  dwellings,  vitriol  works,  grease 
T^orks,  dye  works,  stables,  and  privies  into 
the  channel  of  and  liquid  contained  in  the 
canal. 

35.  No  reservoirs  for  the  purposes  of  the 
said  cut  or  canal  have,  under  the  powers  of 
the  said  act  of  1770,  ever  been  constructed 
by  the  company  for  the  more  convenient 
supplying  the  canal  with  water. 

36.  The  area  drained  by  the  brooks, 
soughs,  and  tributaries  running  into  the 
Bowling  Mill  Beck  within  the  distance  of 
2,000  yards  of  Hoppy  Bridge,  is  about  1,330 
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statute  acres,  and  the  area  drained  by  the 
Tomshawfoot  Beck  and  its  tributaries, 
within  the  same  distance  of  Hoppy  Bridge, 
is  about  1,100  statute  acres. 

37.  Before  and  at  the  time  mentioned 
in  the  indictment  the  defendants  Jeremiah 
Crowther  and  Samuel  Dixon  were  the 
lessees  under  the  company  of  the  canal  and 
works  thereto  belonging,  under  an  inden- 
ture of  demise  dated  the  30th  of  July  1864. 

39.  Under  the  circumstances  and  facts 
of  the  above  case  the  promoters  of  the  pro- 
secution of  the  indictment  against  the  de- 
fendants above  named  contend  that  the 
defendants  are  criminally  liable  for  causing 
or  continuing  a  public  nuisance. 

The  question  for  the  opinion  of  the  Court 
is,  whether,  under  the  circumstances  and 
facts  above  stated,  the  defendants  ate 
criminaUy  liable  for  such  nuisance.  If 
the  Court  shall  be  of  opinion  that  they  are, 
the  verdict  returned  for  the  Crown  is  to 
stand  ;  but  if  the  Court  shall  be  of  opinion 
that  they  are  not,  a  verdict  of  not  guilty  is 
to  be  entered  for  the  defendants. 

MelHsh  {Field  and  Maule  with  him),  for 
the  prosecution. — There  is  no  power  in  the 
act  of  Geo.  3.  to  take  the  water  of  the  Brad- 
ford Beck ;  but  the  company  have  enjoyed 
the  use  for  sixty  years.  Assuming,  however, 
that  there  is  an  authority,  at  most  it  is  only 
permissive;  and  there  is  no  duty  imposed 
or  power  given  to  do  the  very  thing  which 
is  the  nuisance;  and  this  distingui^es  the 
case  from  that  of  The  King  v.  Pease  (1). 
The  company  are  just  in  the  position  of 
a  private  individual,  who,  being  himself 
a  riparian  proprietor,  obtains  the  leave  of 
others  to  divert  the  stream  and  make  a 
reservoir  to  supply  his  mill,  and  then  some 
one  wilfully  or  wrongfully  fouls  the  stream ; 
surely  the  owner  of  the  seservoir  would  be 
liable  if  it  became  a  nuisance  by  reason  of 
the  foulness  of  the  water.  The  King  v. 
Pedley.  (2)  is  an  authority  that  the  company, 
as  the  owners,  would  be  liable,  as  well  as 
the  lessees,  as  occupiers. 

[Blaokbubn,  J. — The  use  of  the  canal 
need  not  necessarily  involve  a  nuisance, 
though    it    be  a  probable    consequence; 

(1)  4  B.  &  Ad.  30;  b.o.  2  Law  J.  Bep.  (n.s.) 
M.C.  26. 

(2)  1  Ad.  fr  E.  822 ;  s.  c.  8  Law  J.  Rep  (n.s.) 
M.C.  119. 


and  Rich  v.  BaHerfield  (3)  is  therefore  an 
authority  against  the  liability  of  the  com- 
pany.] 

If  the  owner  of  property  let  it  in 
such  a  state  as  to  be  a  nuisance,  he  is 
liable  as  well  as  the  occupier — Todd  v. 
Flight  (4). 

Manigty  {Kemplay  with  him),  for  llie 
defendants. — The  defendants  have  a  right 
to  the  water  of  the  beck. 

[BL4CKBUBK,  J. — ^That  may  be,  but  they 
are  not  obliged  to  take  it ;  if  the  act  obliged 
them  to  take  it,  there  might  be  something 
in  the  argument  Cromptok,  J. — In  The 
King  v.  PeoMe  (1)  the  legislature  contem- 
plated the  very  act  which  was  itself  a  nui- 
sance.] 

The  later  acts  of  parliament  set  out  in 
the  case  expressly  recognise  the  right  of 
the  canal  company  to  use  the  waters  of  the 
different  becks  in  their  present  state.  They 
simply  continue  to  do  what  they  have  done 
for  sixty  years,  and  leave  matters  as  they 
were;  and  it  is  the  persons  who  foul  the 
water  and  so  actively  create  the  nuisance 
who  are  liable  to  be  indicted  for  the  nui- 
sance. At  all  events,  the  company  are  not 
liable. 

MeUieh  having  intimated  that  he  should 
be  content  with  a  verdict  against  the  two 
lessees,  this  point  was  not  ^rther  argued, 
and  he  was  not  heard  in  reply. 

CocKBUBK,  C.J. — I  am  of  opinion  that 
our  judgment  must  be  for  the  prosecution. 
The  existence  of  the  nuisance  caused  by 
the  state  of  the  water,  as  accumulated  in  the 
defendant's  canal,  is  admitted;  and  the  ques- 
tion is,  whether  the  lessees,  who  are  un- 
doubtedly entitled  either  under  the  act  or 
otherwise  to  take  water  and  apply  it  to  the 
purposes  of  their  canal,  are  criminally  liable 
for  taking  and  accumulating  in  their  canal 
water  nfade  foul  (and  so  becoming  a 
nidsance)  not  by  their  own  act,  but  by  the 
act  of  others  from  whom  they  receive  it 
already  polluted.  It  was  not  contested  by 
Mr.  Manisty,  that  if  the  water  was  taken 
by  private  individuals  and  used  as  in  the 
present  case,  they  would  be  responsible 
criminally  and   civilly  for  a  nuisance  so 

(3)  4  Com.  B.  Bep.  783 ;  8.  c  16  Law  J.  Bep. 
(K.8.)  C.P.  273. 

(i)  9  Com.  B.  Rep.  N.S.  377;  b.  o.  30  Law  J. 
Rep.  (N.s.)  CP.  21. 
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Cftnsed;  but  he  says  the  present  defendants 
are  not  liable  because  they  take  it  by  virtue 
of  an  act  of  parliament.     Now,  conceding 
that  the  company,  or  their  leasees,  do  take 
this  water  by  virtue  of  the  powers  of  the 
act  of  parliament,  that  seems  to  me  to  afford 
no  answer  to  the  present  indictment    The 
case  does  not  come  within  the  ruling  in  The 
King  V.  Pease  (ly,  there  the  nuisance,  which 
formed  the  subject  of  the  indictment,  was 
the  vezy  thing  contemplated  by  the  legisla- 
ture in  conferring  the  powers  on  the  com- 
pany; and,  ther^ore,  although  what  hap- 
pened amounted  to  a  nuisance,  and  would 
have  been  actionable  or  indictable  without 
those  powers,  yet,  inasmuch  as  the  legisla- 
ture authorized  it,  the  criminal  or  unlawful 
Ghaiacter  of  the  act  was  taken  away.    But 
that  is  very  distinguishable  from  the  present 
case.    On  the  facts  here,  it  must  be  taken 
that  the  thing  actually  done  was  never  in 
the  contemplation  of  the  legislature.    All 
partieSy    no   doubt,  contemplated  that  it 
should  be  lawful  for  the  company,  or  their 
lessees,  to  take  the  water  of  certain  becks 
and  accumulate  it  in  their  reservoirs  or  locks 
for  the  purposes  of  their  canal;  but  it  was 
contemplated  that  the  water  should  be  taken 
in  its  then  comparative  state  of  purity.  And 
I  am  clearly  of  opinion  that  when  statutory 
powers  are  conferred,  under  circumstances 
in  which  the  powers  may  be  exercised  with- 
out in  themselves  causing  any  nuisance,  and 
new  and  imforeseen  circumstances  render 
tbe  exercise  of  the  powers  impossible  with- 
out a  breach  of  the  law,  those  powers  can- 
not be    exercised  without  rendering  the 
parties  liable.    Here,  the  exercise  of  the 
powos  previously  conferred  became  a  nui- 
sance owing  to  the  altered  state  of  circum- 
stances.   Water  no  longer  pure,  but  fouled 
by  the  previous  discharge  into  it  of  filthy 
matter,  is  taken  and  us^  by  the  defendants 
in  a  condition  in  which  they  cannot  use  it 
without  creating  a  nuisance.    It  seems  to 
follow,  as  a  necessary  consequence,  that 
they  cannot  legally  use  it  at  alL  The  case  is 
very  different  when  certain  duties  are  to  be 
performed  under  legislative  enactment  and 
the  performance  involves  a  nuisance;  it  may 
be  that  the  persons  on  whom  the  duties  are 
imposed  would  not  be  liable  for  the  con- 
sequences ;  but  that  is  not  the  case  here. 
The  powers  granted  are  for  the  benefit  of 
the  public,  no  doubt;  but  the  duty  or  autho- 


rity is  to  do  an  act  in  itself  lawful,  and  it 
can  only  be  co-extensive  with  the  ability  to 
exercise  it  without  infringing  the  general 
law.  Mr.  Manisty  put  the  case  as  if  the 
defendants  would  be  indictable  if  they  did 
not  take  the  water ;  but  they  cannot,  because 
they  have  power  to  take  the  water,  be 
therefore  bound  to  take  it  at  all  times,  with-^ 
out  regard  to  their  own  interests  and  the 
interests  of  the  public,  when  it  cannot  be 
taken  without  creating  a  nuisance  and  com- 
mitting a  legal  offence.  The  defendants  are 
authorized  to  do  certain  acts  consistent 
with  the  general  law,  and  these  powers  can 
only  be  exercised  within  the  limits  pre- 
scribed by  that  general  law. 

Cbompton,  J. — I  am  of  the  same  opin- 
ion. The  indictment  chaises  the  defen- 
dants with  a  public  nuisance,  by  collecting 
and  keeping  exposed  in  their  canal  foul 
and  polluted  water.  It  is  quite  clear 
that  the  lessees  did  take  the  water  of 
the  becks,  did  collect  it  and  bring  it 
into  a  particular  part  of  their  canal,  and 
that  a  collection  of  filth  was  left  in  the 
place,  so  as  to  be  more  stagnant  than  it 
would  have  been  if  left  in  the  beck,  and 
so  as  to  make  an  undoubted  nuisance. 
They  are  clearly  liable,  unless  they  were 
authorized  by  some  statute  to  commit  the 
nuisance.  But  it  is  equally  clear  that  no 
such  power  can  be  shewn.  We  must  take 
it  that  the  lessees  would  be  protected  if 
the  company  themselves  would  have  been. 
But  the  principle  is  the  same  whether  a 
power  only  be  conferred  or  a  duty  imposed; 
we  must  look  to  see  what  the  intention  of 
the  legislature  was.  Here  the  authority  is 
to  take  water;  but  that  does  not  involve  of 
neceaaity  bringing  feculent  matter  and  aUow- 
ing  it  to  accumulate  in  their  canal  so  as  to 
be  a  nuisance.  The  judgment  in  The  King 
V.  Pease  (1)  proceeded  on  the  ground  that 
the  veiy  act  of  nuisance  was  authorized  by 
the  legislature.  In  the  course  of  the  aigu- 
ment  (5)  the  case  of  The  King  v.  Sir  J. 
Morris  (6)  was  cited,  in  which  a  local  act 
enabled  proprietors  of  lands,  &c.  to  make 
railways  through  such  lands  and  across 
and  along  any  roads  to  communicate  with 
another  railway;  and  Parke,  J.  observed, 
that  supposing  this  clause  to  be  taken 


(5)  See  4  B.  ft  Ad.  at  pp.  36  and  41. 
<6)  1  B.  &  Ad.  441. 
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iilone,  it  must  at  least  be  nnderstood  with 
the  limitation,  that  when  a  railway  was 
laid  upon  another  road,  sufficient  space  must 
be  left,  independently  of  it,  for  the  public 
to  pass.  And  then  in  the  principal  case  (5) 
after  referring  to  the  clauses  of  the  special 
act,  Parke,  J,,  delivering  the  judgment  of 
the  Court,  says,  '^The  legislature. must  be 
presumed  to  have  known  that  the  railway 
would  be  adjacent  for  a  mile  to  the  public 
highways,  and  consequently  that  travellers 
upon  the  highway  would  be  in  all  pro- 
bability incommoded  by  the  passage  of 
locomotive  engines  along  the  railroad. 
That  being  presumed,  there  is  nothing 
unreasonable  or  inconsistent  in  supposing 
that  the  legislature  intended  that  the 
part  of  the  public  which  should  use  the 
highway  should  sustain  some  inconveni- 
ence for  the  sake  of  the  greater  good 
to  be  obtained  by  the  rest  of  the 
public  by  the  use  of  the  railroad."  But  in 
the  present  case  it  is  admitted  that  the 
legislature  never  intended  or  contemplated 
an3rthing  of  the  kind  which  has  happened; 
but  a  new  state  of  facts  has  arisen  since. 
The  legislature  may  have  authorized  the 
taking  of  water,  but  did  not  intend  to 
legitimate  a  nuisance  arising  from  taking 
the  water  in  a  state  in  which  it  was  not  at 
the  tim^  the  act  of  parliament  was  passed. 
Suppose  a. company  had  power  given  them 
to  erect  necessaries,  no  one  could  s^  that 
that  power  alone  woiild  extend  to  enable 
them  to  create  a  nuisance  by  the  erection. 
So,  here,  there  is  a  power  to  make  a  reser- 
voir, but  none  to  accumulate  filth,  which  was 
not  a  necessary  consequence;  indeed  the 
filth  may  be  got  rid  of;  and  it  is  not  found 
that  it  was  necessary  for  the  purpose  of 
the  navigation  to  take  the  water  of  this 
particular  beck. 

Blackburn,  J. — I  am  of  the  same  opin- 
ion. It  is  admitted  that  there  is  no  precise 
authority  in.  point,  but  we  must  have 
recourse  to  general  principles.  Now,  it  is 
very  clear  that  those  who  maintain  their 
property  so  as  to  be  a  public  nuisance  are 
indictable ;  and,  so  far  as  the  occupiers  are 
concerned,  they  have  maintained  and  kept 
their  canal  in  such  a  state  as  to  be  a  public 
nuisance.  The  question  is,  whether  any- 
thing is  shewn  which  prevents  their  beiug 
indictable  for  so  maintaining  it.  Assume 
the  defendants  had    power  to    take  the 


water  from  Bradford  Beck,  which  in  itself 
was  pure,  but  had  been  made  very  foul 
by  the  accumulation  of  filth  poured  into 
it  by  others,  and  that  the  defendants 
took  it  in  this  filthy  condition,  —  what 
answer  is  that  to  an  indictment  for  the 
nuisance  ?  If  the  act  of  parliament 
enjoined  or  compelled  them  to  take  the 
water  of  the  beck,  and  others  had  converted 
it  into  a  sewer,  possibly  the  case  of  The 
King  v.  Peate  (1)  would  be  an  authority 
in  the  defendants'  favour ;  but  the  fact  is, 
that  assuming  the  defendants  to  take  the 
water  under  the  provisions  of  the  legis* 
lature,  these  enactments  at  most  are  only 
permissive;  the  defendants  may  nse  the 
water  in  a  pure  state  or  leave  it  alone  ;  but 
there  is  nothing  to  authorize  them  to  take 
the  water  with  the  filth  in  it  so  as  to  create 
a  nuisance.  It  may  be  very  inconvenient 
if  from  the  want  of  pure  water  the  defen- 
dants' supply  runs  short;  but  that  can 
afford  no  justification  for  their  creating  a 
nuisance ;  and  the  principle  of  the  common 
law  must  apply,  unless  an  express  statutory 
authorization  be  shewn,  that  parties  keeping 
their  premises  so  as  to  be  a  nuisance  are 
liable  to  be  indicted  for  it. 

Shee,  J. — I  am  of  the  same  opinion.  It 
is  admitted  that  the  canal  in  its  present 
state  is  a  nuisance ;  and  the  question  is, 
whether  there  is  anything  in  the  acts  of 
parliament  which  exempts  the  lessees,  or 
those  under  whom  they  act,  and  renders 
them  irresponsible  for  the  consequences,  of 
having  created  a  nuisance.  Assuming  the 
act  authorizes  them  to  take  the  water  of 
Bradford  Beck,  when  the  act  passed  the 
water  was  sufficiently  pure  not  to  be  a 
nuisance ;  so  that  the  authority  to  take  it 
in  its  then  state  does  not  authorize  their 
using  it  in  its  present  state.  The  case  of 
The  King  v.  Pease  (1)  is  clearly  distinguish- 
able ;  there  the  act  authorized  the  nuisance, 
viz.  the  use  of  locomotive  steam-engines  in 
the  way  and  place  they  were  used.  But  if 
a  mode  of  using  locomotives  had  been  after- 
wards discovered  creating  a  greater  nuisance 
than  the  mode  used  when  the  act  passed, 
the  act  would  not  have  authorized  or 
extended  to  make  legal  this  new  mode 
of  use. 

Judgment  for  the  Crown. 
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Debtor  and  Creditor — Bankruptcy  Acty 
1861  (24  <£r  25  VicL  c,  134),  *.  192.— 
Defd  of  Ingpectorahip — Inequality, 

A  deed  of  inspectorship,  purporting  to  he 
made  under  section  192.  of  the  Bankruptcy 
Art,  1861,  contaiiied  the  following  clause  : 
"  Provided  always,  that  in  case  any  divi- 
dend shall  be  declared  before  all  the  creditors 
shall  have  execvied  or  assented  to  these  pre- 
tentSy  or  before  the  amount  of  dividends  pay- 
able on  all  their  respective  debts  shall  have 
hfen  ascertained,  the  said  inspectors  shall 
retain  sufficient  sums  for  the  purpose  of 
paying  a  like  rateable  dividend  to  any 
creditor  or  creditors  who  shall  not  have 
assented  to  or  executed  the  same,  or  the 
amount  of  dividend  payable  on  whose  debts 
shall  not  have  been  ascertained,  and  shall 
afterwards  pay  or  cause  to  be  paid  such 
dividend  to  stich  creditor  or  creditors,  upon 
his  or  their  request  in  writing,^^  iSsc,  By 
the  deed  the  dividends  vfere  made  payable 
unconditionally,  and  no  necessity  was  im- 
posed upon  assenting  creditors  of  making  a 
demand  in  writing  for  the  payment  of  their 
dividends : — Held,  that  no  such  inequality 
teas  created  by  the  above  clause  between  the 
two  classes  of  creditors,  as  would  make  the 
deed  invalid. 

Declaration  on  a  bill  of  excliange  drawn 
by  the  plaintiflfs  and  accepted  by  the 
defendant 

Plea — That  after  the  acceptance  by  the 
defendant  of  the  bill  of  exchange,  and 
after  the  coming  into  operation  of  the 
Biuikraptcy  Act,  1861,  the  defendant  being 
a  contractor,  and  nnable  to  pay  and  dis- 
charge his  debts  and  liabilities,  on  the 
14th  of  November  1864  entered  into  a  deed 
of  inspectorship  made  between  himself  of 
the  first  part,  W.  Lee  and  M.  Marshall 
(the  inspectors)  of  the  second  part,  and  the 
several  persons,  companies  and  co-partner- 
ship firms,  who  were  creditors  of  the  de- 
feniiant,  or  who  woald  be  entitled  to  prove 
luider  an  adjudication  of  bankruptcy  filed 
on  the  day  of  the  date  thereof,  thereinafter 
called  the  creditors,  of  the  third  part  The 
plea  then  set  out  the  deed  at  length,  which, 
after  reciting  that  the  defendant  was  un- 
Niw8£US8,34.~Q.B. 


able  to  pay  his  debts  in  foil,  and  that 
he  had  proposed  to  his  creditors  to  provide 
for  a  gradual  liquidation  of  their  debts  by 
the  canying  on  of  his  business,  with  a  view 
of  winding  up  the  same,  and  the  collection 
and  realization  of  his  personal  estate  and 
effects  (the  defendant's  estate  consisting 
only  of  a  large  railway  contract  which  he 
had  in  hand,  and  of  certain  household 
furniture,  which  latter,  subject  to  certain 
limitations,  he  was  to  be  allowed  to  retain), 
under  the  inspection  of  the  parties  thereto 
of  the  second  part — Witnessed  that,  in  pur- 
suance of  the  said  agreement,  and  in  con- 
sideration of  the  covenants  and  stipulations 
thereinafter  contained,  by  and  on  the  part 
of  the  debtor  to  be  observed  and  performed, 
the  said  creditors  did  respectively  give 
and  grant  unto  the  said  debtor  free,  full 
and  absolute  liberty  and  licence  thenceforth 
to  collect,  get  in  and  realize,  and  dispose 
of  all  his  estate  under  the  inspection  and 
subject  to  the  approbation,  direction  and 
control  of  the  said  inspectors,  (fee.  Then  fol- 
lowed covenants  between  the  parties  rela- 
tive to  the  mode  gf  carrying  out  the  said 
arrangement,  and  the  deed  proceeded : 
"And  it  is  hereby  agreed  and  declared 
that  all  monies  which  shall  arise  or  be  pro- 
duced from  the  said  estate  in  the  course  of 
the  collection  and  realization  hereby  con- 
templated, shall,  after  payment  thereout  of 
all  costs  of  and  incidental  to  such  collection 
and  realization,  be  applied  by  or  under  the 
direction  of  the  said  inspectors  or  inspector 
in  the  first  place  in  payment  of  the  costs 
of  and  incidental  to  the  investigation  of 
the  affairs  of  the  said  debtor  with  a  view 
to  this  arrangement,  and  the  preparation, 
executing,  stamping  and  registration  of 
these  presents,  and  procuring  the  signatures 
and  assents  of  the  said  creditors  thereto ; 
and  in  the  second  place  in  payment  of  the 
costs,  charges  and  expenses  of  and  inci- 
dental to  the  carrying  out  of  the  powers 
and  provisions  of  these  presents,  including 
the  payment  of  such  salary  or  remuneration 
as  afor&said  ;  and  in  the  third  place  in  and 
towards  payment  rateably  and  without  pre- 
ference or  priority  of  the  debts  due  from 
the  said  debtor  to  the  said  creditors  respec- 
tively, until  the  said  creditors  shall  respec- 
tively have  received  the  amount  of  their 
said  respective  debts,  and  if  there  shall  be 
any  surplus  of  the  said  monies  after  making 
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the  several  payments,  the  same  shall  belong 
to  the  said  debtor,  his  heirs,  administrators 
^d  assigns.  And  further,  that  they  or  he 
shall  from  time  to  time,  when  and  as  often 
as  the  monies  in  hand  shall  in  their  or 
his  opinion  be  sufficient,  after  allowing  for 
current  expenses,  to  pay  a  rateable  divi- 
deud  to  the  said  creditors,  declare  and  pay 
suchdividend accordingly.  Provided  always, 
and  it  is  hereby  agreed  ahd  declared,  that  in 
case  any  dividend  or  dividends  as  afore- 
said shadl  be  declared  before  all  the  said 
creditors  shall  have  executed  or  assented 
to  these  presents,  or  before  the  amount  of 
dividend  payable  on  all  their  respective 
debts  shall  have  been  ascertained,  the  said 
inspectors  or  inspector  shall  retain,  or  direct 
the  retention  of,  a  sufficient  sum  or  sums 
for  the  purpose  of  paying  a  like  rateable 
dividend  to  any  creditor  or  creditors  who 
shall  not  have  executed  or  assented  to  the 
same,  or  the  amount  of  dividend  payable 
on  whose  debt  shall  not  have  been  ascer- 
tained, and  shall  afterwards  pay  or  cause 
to  be  paid  such  dividend  to  such  creditor 
or  creditors  upon  his  or  their  request  in 
writing,  or  on  the  amount  of  dividend  pay- 
able on  hia  or  their  debt  being  ascertained, 
or  in  case  no  such  retention  shall  have 
been  made  by,  or  by  the  direction  o^  the 
said  inspectors  or  inspector,  they  or  he  shall 
out  of  the  monies  from  time  to  time  in 
hand  (after  allowing  for  current  expenses) 
pay  or  direct  the  payment  to  such  creditors 
or  creditor  upon  such  request,  or  on  the 
amount  of  dividend  payable  on  his  or  their 
debt  being  ascertained,  a  rateable  dividend 
on  the  amount  of  his  or  their  debt  or 
debts,  before  any  further  dividend  shall 
be  paid  to  the  general  body  of  creditors, 
but  not  so  as  to  disturb  any  dividend  or 
dividends  which  may  have  been  previously 
paid  to  the  general  body  of  creditors. 
Provided  always,  and  it  is  hereby  agreed, 
that  if  any  of  the  said  creditors  shall  at  any 
time  hereafter  while  these  presents  are  in 
force  commence  or  prosecute  any  action, 
suit  or  other  proceeding  against  the  said 
debtor  in  respect  of  their  respective  debts, 
claims  or  demands,  these  presents  and  the 
provisions  herein  contained  shall  operate 
and  have  the  same  force  and  effect  as  an 
order  of  discharge  granted  to  the  debtor 
under  the  Bankruptcy  Act,  1861 ;  and  this 
declaration  and  agreement  may  be  pleaded 


as  a  defence  to  every  such  actioo,  suit  or 
proceeding  in  like  manner  and  with  the 
same  effect  as  an  order  of  discharge  under 
the  Bankruptcy  Act,  1861,*'  &a 

(The  deed  then  provided  for  the  release 
of  the  defendant  from  the  debts  and  de- 
mands of  his  creditors,  upon  the  inspectors 
certifying  in  writing  that  the  estate 
had  be^  collected  and  the  funds  dis- 
tributed.) 

Averment  of  performance  of  all  things 
necessary  to  give  the  deed  validity  under 
section  192.  of  theBankrupU^  Act,  1861. 
That  at  the  time  of  the  execution  of  the 
deed  the  plaintifb  were  careditors  of  the 
defendant  within  the  meiming  of  the  said 
act,  and  that  the  causes  of  action  in  the 
declaration  mentioned  were  debts  and 
demands  upon  the  amount  of  which  the 
said  composition  would  become  payable 
under  the  deed. 

Replication — That  the  plaintiffs  never 
executed  or  assented  to  the  said  deed,  and 
that  the  inspectors  had  not  by  writing 
under  their  hands  certified  that  all  the  said 
estate  had  been  collected  and  recovered, 
and  the  proceeds  distributed. 

There  was  a  demurrer  to  the  plea,  and 
the  replication  was  demurred  to  by  the 
defendant.     Joinders  in  demurrers. 

Joseph  Broume,  for  the  plaintiffs. — ^This 
deed  is  unequal  as  between  assenting  and 
non-assenting  creditors,  and  therefore  void 
under  section  192.  of  the  Bankruptcy  Act, 
1861.  llie  first  objectionable  clause  is  that 
whereby  it  is  "  agreed  and  declared  that  in 
case  any  dividend  or  dividends  as  aforesaid 
shall  be  declared  before  all  the  said  cre- 
ditors shall  have  executed  or  assented  to 
these  presents,  or  before  the  amount  of 
dividend  payable  on  all  their  respective 
debts  shall  have  been  ascertained,  the  in- 
spector or  inspectors  shall  retain,  or  direct 
the  retention  of,  a  sufficient  sum  or  sums 
for  the  purpose  of  paying  a  like  rateable 
dividend  to  any  creditor  or  creditors  who 
shall  not  have  executed  or  assented  to  the 
same,  or  the  amount  of  dividend  payable 
on  whose  debt  shall  not  have  been  ascer- 
tained, and  shall  afterwards  pay,  or  cause 
to  be  paid,  such  dividend  to  sudi  creditor 
or  creditors,  upon  his  or  their  request  in 
writing,  or  on  the  amount  of  dividend  pay- 
able on  his  or  their  debt  being  ascertained," 
<&c.    This  provision  as  to  the  request  in 
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writing  makes  the  deed  unequal,  inasmuch 
as  non-aflsenting  creditors  will  be  compelled 
to  make  a  request  for  payment  of  their 
daunsy  while  the  other  creditors  who  have 
assented  to  the  deed  will  be  paid  the 
amount  without  any  such  request  being 
mada  The  nuuufest  intention  was  to 
compel  those  creditors  who  had  not  assented 
to  the  deed  to  do  an  act  which  might  be 
insisted  upon  afterwards  as  equivalent  to 
an  aasenty  and  thua  to  prevent  the  arrange- 
ment becoming  inoperative  by  reason  of 
the  deed  not  having  been  executed  by  a 
sufficient  number  of  the  creditors,  as  pro- 
vided for  by  section  192.  of  the  Bankruptcy 
Act,  1861.  Armytage  v.  Baker  (1)  shews 
tbat  such  restraint  and  compulsion  ought 
not  to  be  imposed  upon  creditors.  If  cre- 
ditors act  under  a  composition-deed,  they 
are  as  much  bound  by  it  as  if  they 
had  executed  it  —  see  Fonyth  tm  dmir 
ptmUtm  Deedtfy  p.  36.  (Other  objections 
were  urged  against  the  deed;  but  as 
the  Oourt  were  of  opinion  that  they 
were  governed  by  the  decision  of  Stride 
V.  De  MaUo8  (2),  it  is  unnecessary  to 
report  them.) 

Lfuk  (HtMnen  with  him),  contrik — ^The 
danse  requiring  the  inspectors  to  pay  the 
dividend  to  non-assenting  creditors,  upon 
their  request  in  writing,  does  not  create 
such  an  inequality  as  wiU  make  the  deed 
invalid.  The  same  objection  might  have 
been  made  in  Wells  v.  Htuson  (3),  for  in 
that  case  there  was  one  creditor  upon  whom 
there  was  no  obligation  to  make  any  de- 
mand in  vmting,  while  such  an  obligation 
was  imposed  upon  the  general  body  of 
creditorB.  The  objection  ^t  the  demand 
in  writing  is  intended  to  be  equivalent  to 
an  execution  of  the  deed  is  of  no  weight, 
inasmuch  as  the  inspectors  cannot  have 
any  power  to  enter  upon  the  division 
of  the  ]»ofits  of  the  business  until 
the  deed  has  become  operative  by  reason 
of  the  assent  of  a  sufficient  number  of 
creditors. 

[Blackbubn,  J. — The  distinction  be- 
tween the  two  bodies  of  creditors  in  respect 
of  one  being  bound  to  make  a  demand  in 

(1)  10  Law  Timet,  626. 

(2)  S8  Law  J.  Uep.  (n.s.)  Ezch.  276. 

(8)  5  B.  Ii  a  196;  ■.  c  83  Law  J.  Rep.  (h.s.) 
Q.B.204. 


writing,  and  the  other  not  being  so  bound, 
is  a  very  trifling  one.] 

Just  so;  and  it  can  never  have  been 
intended  that  a  deed  should  become  inope- 
rative by  reason  of  such  a  trifling  matter. 
Further,  the  clear  meaning  of  the  deed  is, 
that  ail  the  creditors  should  receive  their 
dividends,  but  that  the  non-assenting  cre- 
ditors should  make  a  demand  in  writing, 
simply  because,  if  they  did  not  do  so,  the 
inspectors  would  not  be  cognizant  of  their 

J.  Browne  replied. 

CoGKBUBN,  C.  J.  —  The  whole  of  the 
questions  arising  in  this  case,  with  one 
exception,  are  involved  in  the  case  of  Strick 
v.  De  M€Uto8(2)f  now  pending  in  error; 
and  with  respeict  to  those  fdrther  con- 
sideration is  at  present  unnecessary.  But 
a  point  has  been  raised  by  the  plaintiffs' 
counsel,  upon  that  part  of  the  deed 
which  relates  to  the  retention  by  the 
trustees  of  a  sum  of  money,  upon  the 
declaration  of  a  dividend,  for  the  purpose 
of  meeting  the  demands  of  non-assenting 
creditors,  and  those  the  amount  of  whose 
claims  cdiall  be  then  unascertained,  and 
which  creditors  are  to  receive  their  divi- 
dend only  upon  demand  in  writing.  It  is 
argued  that  the  eflect  of  this  provision  is  to 
place  non-assenting  creditors  in  a  position 
of  inequality  with  those  assenting,  and  that 
its  object  is,  in  fiict,  to  compel  non-assent- 
ing creditors  to  do  that  which  virtually 
would  amount  to  an  assent  to  the  deed.  I 
was,  I  confess,  at  first  somewhat  struck 
with  the  ingenious  manner  in  which  this 
argument  was  pressed  upon  us ;  but  upon 
consideration  I  cannot  assent  to  it.  The 
Courts  have  now  put  upon  section  192.  this 
construction,  namely,  that  although  upon 
the  assent  of  a  certain  proportion  in  num- 
ber and  value  of  the  creditors,  the  deed 
shall  be  binding  alike  upon  assenting  and 
non-assenting  creditors,  yet  that  the  latter 
are  to  be  bound  only  by  such  conditions 
as  are  reasonable.  Now,  here,  all  that  is 
required  by  the  deed  of  a  non-assenting 
creditor  is  this,  that  before  receiving  his 
dividend  he  shall  send  in  a  request  in 
writing  for  its  payment;  and  the  question 
is,  whether  this  is  or  is  not  an  unreasonable 
condition.  If  I  thought  the  object  of 
the  condition   was,  as   contended  for,  to 
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compel  the  assent  of  an  unwilling  cre- 
ditor, I  should  agree  with  the  plaintiflb' 
counsel  that  it  would  be  unreasonable; 
but  I  cannot  recognize  this  as  the  puiv 
pose  of  the  deed.  I  think  that,  upon  a 
full  ezaminatiou  of  this  deed,  the  inten- 
tion is  apparent  that  the  estate  should 
be  worked  in  cbnfonnity  with  the  provi- 
sions of  section  1 92 ;  and  so  far  from  think- 
ing that  it  contains  anything  which  can  pre- 
judicially affect  a  non-assenting  creditor,  I 
am  directly  of  the  contrary  opinion.  The 
inspector,  upon  fdnds  derived  from  the 
estate  coming  to  his  hands,  is  not  to  dis- 
pose of  those  funds  without  reference  to  the 
claims  of  non-assenting  creditors;  on  the 
contrary,  the  duty  is  imposed  upon  him  of 
retaining  in  hand  an  amount  sufficient  to 
cover  their  demands,  as  also  the  demands 
of  those  creditors  the  amount  of  whose 
debts  have  not  been  ascertained.  The  object 
of  calling  upon  creditors  of  this  class  to 
demand  payment  in  writing,  as  it  seems  to 
me,  was  to  enable  the  inspector  to  judge 
whether  their  claims  were  such  as  should 
be  entertained,  and  to  ascertain  the  amounts 
payable.  I  do  not,  therefore,  regard  this 
clause  as  an  attempt  to  enforce  the  assent 
of  an  unwilling  creditor,  but  simply  as 
designed  to  enable  the  inspectors  the  more 
efficiently  to  discharge  their  duty.  Its  effect 
is,  undoubtedly,  to  impose  upon  non- 
assenting  creditors  the  performance  of 
something  which  is  not  required  of  others ; 
but  I  think  that  we  must,  nevertheless, 
have  regard  to  the  substantial  effect  of  this 
requirement;  and  if  we  think  the  differ- 
ence it  creates  between  the  two  classes  of 
creditors  is  so  trifling  as  to  be  immaterial, 
we  should  treat  it  as  practically  amounting 
to  no  difference  at  aU.  To  hold  otherwise 
would  render  the  task  of  framing  a  valid 
deed  under  the  act  almost  an  impossibility; 
and  in  conformity  with  the  maxim  de 
muiimte  rum  curat  lex,  I  am  of  opinion 
that  the  defendant  is  entitled  to  our 
judgment 

Caompton,   J.,    Blackburn,  J.  •  and 
Shsb^  J.  concurred. 

JiidgmetUfor  the  defendant. 


1865.     )  WTATT  V,  THIS  GR^AT  WESTERIT 

June  6.  j  RAILWAY  coMPAmr. 

Railway — Railways  Clauses  CoMolida- 
tion  Act,  1845  (8  Vict  c  20.)  s,  47.— 
Level  Crossing  over  Turnpike-Road, 

The  effect  of  section  47.  of  the  Railways 
Clauses  Coniolidaiion  Act^  1845, — which 
enacts,  that  if  a  railway  crosses  any  tumr 
pike  or  pubUe  carriage-road  on  a  level,  the 
company  shall  erect  and  maintain  sufficient 
gates  across  the  road  on  each  side  of  the 
railway,  and  shall  employ  proper  persons 
to  open  and  shut  the  gates,  which  shall  be 
kept  constantly  closed  across  the  road,  except 
during  the  time  when  horses,  carriages,  Ac, 
pdksing  along  it,  have  to  cross  the  raUway^ 
and  the  person  having  the  care  of  the  gates 
shall,  under  the  penalty  of  40«.,  comm  them 
to  he  closed  as  soon  as  the  horses,  dfc^  have 
passed  through, — is  to  make  the  road  a  high- 
way only  when  the  gates  are  opened  by  one 
of  the  companies  servants;  and  if,  there  being 
no  servant  there,  after  waiting  a  reasonable 
time,  a  passenger  open  the  gates,  and  attempt 
to  pass  through  with  his  horse  and  carriage, 
and  damage  ensue  to  him  from  the  gales 
swinging  to,  he  is  committing  an  UlegcU  act, 
and  the  compa/ny  are  not  liable  for  the 
damage  —  {So  held  by  Cockbum,  C.J., 
Crompton,  J.  and  Shee,  J. ;  Bkckbum,  J. 
dissenting,) 

Declaration — That  before  the  passing  and 
coming  into  force  of  the  27  Vict,  a  cziii,  in- 
tituled '  An  Act  for  the  Amalgamation  of 
the  West  Midland  Railway  Company  with 
the  Great  Western  Railway  Company,  and 
for  other  purposes,'  and  after  the  passing 
and  coming  into  force  of  the  Railways 
Clauses  Consolidation  Act»  1845,  a  certain 
other  act  of  parliament,  called  '  The  Ox- 
ford, Worcester  and  Wolverhampton  Rail- 
way Act^  1845,'  was  passed  and  came  into 
force,  and  with  which  said  act  the  Railways 
Clauaes  Consolidation  Act,  1845,  was  in- 
corporated, and  by  which  said  Oxford, 
Worcester  and  Wolverhampton  Railway 
Act  a  certain  railway  and  works  therein 
mentioned  were  authorized  to  be  ccoi- 
strncted  and  made  and  maintained  by  the 
Oxford,  Worcester  and  Wolverhampton 
Railway  Company  therein  mentioned,  and 
which  railway  and  works  were  aoocnnlingly 
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constrocted;   and  afterwards  by   amxther 
act  of  parliament,  passed  before  the  first- 
mentioned  act,  the  railway  and  works  be- 
came and  were  vested  in  and  belonged  to 
a  company  called    "The  West  Midland 
Railway  Company/'  and  afterwards,  and 
alter  the  passing  and  coming  into  force  of 
the  8ud  first-mentioned  act  of  parliament, 
and  before  and  at  the  times  of  the  neglect 
of  duty  and  negligence  by  the  defendants 
hereiDafter  mentioned,  the  railway  became 
and  was  vested  in  the  defendants,  under 
the  provisions  of  the  first-mentioned  act) 
and  was  in  the    possession  of  the  defen- 
dants; and  the  railway  was  then  worked 
and  used  by  the  defendants;  and  which 
railway  crossed  and  crosses  on  a  level  a 
certain    tampike-road    leading  from   the 
Gross  Hands^  on  the  Worcester  and  Ox- 
fdtd  toropike-road,  to  Holford  Bridge  and 
other  roads  in  the  counties  of  Qloucester, 
Warwidc   and     Worcester,    and    passing 
through  Chipping  Campden,  in  the  cotmly 
of  Qloncester,  to  Ebrington  in  the  same 
county;  and  under  and  in  pursuance  of 
the  provisions  of  the  said  Railway?  Clauses 
Conaotidation  Act,  1845,   in  that  behalf 
certain  gates  had,  before  the  time  aforesaid, 
been  and  were  erected,  and  at  the  times 
aforesaid  were  maintained  by  the  defen- 
dants according  to  the  provisions  of  the 
said  Bailways  Clauses  Consolidation  Act, 
1845,   across  the  said    turnpike-road   on 
each  side  of  the  said  railway  where  the 
same  communicated  witii  the  said  road, 
and  which  gates  were  of  such  dimensions, 
and  were  so  constructed,  as  when  closed  to 
fimoe  in  the  railway  from  the  turnpike- 
road,  and  wholly  to  prevent  horses  and 
caniages  travelling  upon  and  along  the 
turnpike-road     from     passing    upon    the 
turapike-road    across    the    railway,    and 
whidi  gates  were  also  so  constructed  and 
hnng  that  the  same  when  open  would  shut 
themselves    across    the  turnpike-road  by 
their  own  weight,  and  which  gates  the 
defendants,  according  to  the  provisions  of 
the  acts  of  parliament  hereinbefore  men- 
tioned, kept  constantly  closed  across  the 
tumpike-road,  except  during  the  time  when 
horses,   cattle,  carts  or  carriages  passing 
along  the  tumpike-road  had  to  cross  the 
railway.     Yet  the  defendants,  not  regard- 
ing the  piovisictis  of  the  nets  <jS  parliament 
bereinb^aie  mentioned,  nor  their  duty  in 


that  b^alf,  did  not  nor  would,  whilst  the 
gates  were  so  maintained  by  them  as  afore- 
said, employ,  have  or  keep  any  proper  per- 
son or  persons  to  open  or  shut  the  gates 
for  the    passage  there-through  of   horses, 
cattle,  carts  and  carriages  passing  along  the 
tumpike-road  across  the  railway  on    the 
level,  and  to  watch  and  superintend  the 
level  crossing,  according  to  the  provisions 
of  the  before-mentioned  acts  of  parliament, 
and  their  duty  in  that  behali     And  the 
defendants    negligently    and    improperly, 
during  the  time  aforesaid,  left  the  gates 
v^olly  without  any  proper  person  or  peiv 
sons  whatever  to  open  and  shut  the  -same 
for  the  passage  there-through  of  h<w^s, 
cattle,  carts  and  caniages  passing  along  the 
tumpike-road  acroasthe  level  of  the  railway; 
and  also  negligently  and  improperly  left  the 
level  crossing  without  any  person  or  persons 
whatsoever  to  watch  and  superintend  the- 
sama     That  during  the  time  aforesaid, 
wfaikit  there  was  no  person  or  perscms  as 
aforesaid  to  open  and  shiit  the  gates,  or 
to  watch  and  superintend  the  level  crossing, 
the  plaintiff  was  travelling  along  the  tum- 
pike-road, in  a  carriage  drawn  by  a  horse, 
upon  a  journey  from  Chipping  Campden 
to  Ebrington,  and  the  plaintiff  necessarily 
had  occasion  to  cross  and  was  desirous  of 
crossing  the  railway  at  the  level  crossing 
with  the  horse  and  carriage  through  the 
gates ;  and  by  reason  of  the  defendants' 
neglect  of  duty  and  negligence  hereinbefore 
mentioned,  the  plaintiff  was  unable  so  to 
cross  the  railway,  and  to  proceed  upon  his 
journey,  without  himself  necessarily  open- 
ing the  gates  in  order  to  enable  the  horse 
and  carriage  to  pass  through  the  same  and 
across  the  railway  at  the  crossing.     That 
before    the   plaintiff  himself  opened   the 
gates  as  hereinbefore  mentioned,  he  waited 
for  a  long  and  reasonable  time  in  4j^at 
behalf  for  some  such  person   or  persons, 
for  and  on  behalf  of  the  defendants,  to 
come  to  and  open  the  gates  in  order  to 
allow  the  plaintiff  and  the  horse  and  car- 
riage to  pass  through  the  gates  across  the 
railway,  and  the  plaintiff  used  all  reason- 
able means  in  that   behalf  to    call    the 
attention  of  and  to  make  known  to  any 
person    or   persons    having   the    care    or 
management  of  the  railway  there,  or  the 
care  and  superintendence  uf  the  gates  and 
level  crossing,  his  the  plaintiff's  desire,  and 
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that  he  required  to  pass  through  the  gates 
with  the  horse  and  carriage,  and  to  have 
the  gates  opened  for  that  purpose ;  but 
no  person  or  persons  whatever  appeared 
or  came  to  open  the  gates,  and  there 
was  no  person  or  persons  whatever  to 
open  the  gates  for  the  plaintiff  in 
that  behalf;  and  by  reason  whereof  the 
plaintiff,  in  order  to  proceed  upon  his 
journey,  was  necessarily  forced  and  obliged 
to  and  did  open  the  gates  himself  and  pass 
through  the  same  over  the  railway  by  the 
level  crossing ;  and  it  then  being  night- 
time and  dark,  and  the  plaintiff  having 
passed  through  one  of  the  gates  with  the 
horse  and  carriage  on  to  the  crossing,  and 
having  set  open  the  other  of  the  gates, 
and  was  getting  into  the  carriage  in  order 
to  drive  through  the  last-mentioned  gate, 
when,  without  default  on  the  plaintiff's 
part,  whilst  the  plaintiff  was  passing 
through  the  same  gate  with  the  horse  and 
carriage,  the  last-mentioned  gate,  by  its 
own  weight,  flew  back  and  shut  itself  across 
the  turnpike-road,  and  in  so  doing  the 
gate  struck  the  horse  with  great  violence, 
and  drove  it  back,  and  thereby  caused  the 
horse  to  swerve  suddenly  round  and  be- 
come unmanageable,  whereby  the  plaintiff 
was  thrown  out  of  the  carriage  upon  the 
railway,  and  was  thereby  greatly  hurt^ 
lamed  and  injured,  &c. 

Demurrer  and  joinder. 

T.  J.  Clark  {Dighy  with  him),  for  the 
defendants^  in  support  of  the  demurrer. — 
The  declaration  is  founded  on  the  statu- 
tory duty  imposed  on  railway  companies 
by  the  47th  section  of  the  Railways 
Causes  Consolidation  Act^  1845,  (8  Vict 
c  20.)  which  enacts  that,  '*  If  the 
railway  cross  any  turnpike-road  or  pub- 
lic carriage-road  on  a  level,  the  com- 
pany shall  erect  and  at  all  times  maintain 
good  and  sufficient  gates  across  such  road, 
on  each  side  of  the  ndlway  where  the  same 
shall  communicate  therewith,  and  shall 
employ  proper  persons  to  open  and  shut 
such  gates ;  and  such  gates  shall  be  kept 
constantly  closed  across  such  road  on  both 
fddes  of  the  railway,  except  during  the 
time  when  horses,  cattle,  carts,  or  carriages 
passing  along  the  same  shall  have  to  cross 
such  railway ;  and  such  gates  shall  be  of 
such  dimensions  and  so  constructed  as 
when  closed  to  fence  in  the  railway,  and 


prevent  cattle  or  horses  passing  along  the 
road  from  entering  upon  the  railway ;  and 
the  person  intrusted  with  the  care  of  such 
gates  shall  cause  the  same  to  be  closed  as 
soon  as  such  horses,  cattle,  carts,  or  car- 
riages shall  have  passed  through  tiie  same, 
under  a  penalty  of  40ff.  for  every  default 
therein:  Provided  always,  that  it  shall 
be  lawful  for  the  Board  of  Trade,  in  any 
case  in  which  they  are  satisfied  that  it 
will  be  more  conducive  to  the  public  safety 
that  the  gates  on  any  level  crossing  over 
any  such  road  should  be  kept  closed  acmss 
the  railway,  to  order  that  such  gates  shall 
be  kept  so  closed,  instead  of  across  the 
road,  and  in  such  case  sif^h  gates  shall  be 
kept  constantly  closed  across  the  railway, 
except  when  engines  or  carriages  passing 
along  the  railway  shall  have  occasion  to 
cross  such  road,  in  the  same  manner 
and  imder  the  like  penalty  as  above 
directed  with  respect  to  the  gates  being 
kept  closed  across  the  road."  Con- 
ceding that  there  is  a  breach  of  duty 
shewn  on  the  part  of  the  defendants,  the 
damage  alleged  is  not  the  natural  result 
of  that  breadL  The  object  of  the  eni^ct- 
ment  is  to  prohibit  or  render  the  use  of 
the  road  by  the  public,  if  crossed  by  a  rail- 
way on  a  level,  illegal,  except  when  the 
gates  are  opened  by  the  company's  servants; 
and  this  is  dear  from  the  course  of  l^ia- 
lation  on  the  subject  Former  railway  acts 
had  enacted  that  the  gates  should  be  kept 
closed  across  the  railway ;  but  the  5  db  6 
Vict  c.  6^,  a  9.  recites  this,  and  that 
experience  had  proved  that  it  was  much 
safer  to  have  them  kept  closed  across  the 
highway,  and  enacts  for  the  future  that 
they  shall  be  kept  closed  across  the  road, 
in  similar  terms  to  the  present  enactment 
The  company's  servants  alone  therefore 
have  the  duty  and  right  to  open  these 
gates ;  and,  whatever  other  remedy  the  plain- 
tiff had,  he  had  no  right  to  open  the  gates 
himself:  and  if  he  does  so,  and  injury 
ensues,  although  he  be  guilty  of  no  negli- 
gence, the  consequences  must  frdl  on 
himself. 

[Blackburn,  J. — ^The  plaintiff  is  a  tra- 
veUer  lawfrilly  using  the  highway,  and  the 
defendants  are  allowed  to  obstruct  this  high- 
way, subject  to  the  conditional  duty  of 
always  keeping  a  person  to  remove  this 
obstruction  at  times    when    any  of   the 
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public  want  to  pass;  is  the  plaintiff,  by  the 
neglect  of  this  duty  on  the  defendants'  part, 
to  be  shut  out  from  using  the  highway ) 
Would  not  an  action  lie  1] 

Very  possibly.  But  it  is  clear  that  the 
intention  of  the  legislature  was  that,  in  so 
dangerous  a  place  as  a  level  crossing,  no 
cue,  except  railway  officials,  should  inter- 
fere. 

[CoexBUBK,  C.  J. — If  astranger  has  aright 
to  cross  the  railway  when  the  assistance  of 
the  railway  company's  servants  is  not  at 
liand,  he  might  be  crossing  the  line  at  a  time 
when  a  train  is  coming,  and  the  result  might 
besome  catastrophe  to  the  train  and  passen- 
gers, for  the  consequences  of  which  it  might 
be  sought  to  make  the  railway  company 
tiable.  Shxk,  J. — May  not  the  attendant 
beabs^it  without  any  default  at  a  time 
when  it  would  not  be  safe  to  open  the  gates) 
Cboicpton,  J. — ^The  declaration  does  not 
all^  thai  at  the  time  the  plaintiff  wanted 
to  cross  it  would  have  been  safe  to  open  the 
gates.] 

That  is  the  defendants'  second  point 

[Blackbubn,  J. — Suppose  a  trench  dug 
partly  across  a  road,  and  the  plaintiff  using 
dae  care,  his  horse,  nevertheless,  falls  into 
the  trench,  the  person  digging  the  trench 
would  be  liable  f  J 

No  doubt  j  but  that  is  not  this  case :  the 
obstruction  here  is  legalized  by  the  legisla- 
ture. The  case  of  the  trench  is  Clayards 
V.  DeUdck  (1). 

[Blackburn,  J. — I  do  not  quite  see  the 
distinction  between  the  trench  being  illegal 
and  the  gates  being  illegal ;  they  are  only 
made  le^  conditionally  on  the  company 
keeping  some  one  always  to  open  them. 
In  TJiMmpion  v.  the  Nortk-Eastem  Railway 
Gmpany  (2)  it  was  held  a  question  for  the 
jury  whether  a  man  of  ordinary  prudence 
Would  have  goue  out  of  the  Shields  Dock 
knowing  the  state  it  was  in ;  and  if  yes, 
it  was  held  that  the  owners  of  the  dock 
were  liable  for  the  damages.  Cbompton, 
J. — There  is  another  objection  to  this 
declaration;  the  damage  is  too  remote; 
suppose  a  fence  wrongfully  put  on 
the  highway,  and  a  passenger  takes  a 
hatchet  to  remove  it,  and  injures  himself, 

(1)  12  Q.B.  Bapi  489. 

(2)  2  B.  &  &  106  ;  a.  0.  30  Law  J.  Rep.  (H.S.) 
Q.B.  67;  and  31  Law  J.  B«p.  (v.b.)  g.B.  194. 


that  is  not  the  direct  consequence  of  the 
nuisance.] 

Sir  G,  Honyman^  for  the  plaintiff. — 
If  the  defendants  are  held  not  liable  under 
the  circumstances  stated  in  the  declaration, 
it  will  involve  serious  consequences  to  the 
public.  How  long  is  a  person  to  wait  when 
he  finds  no  one  in  attendance  at  the  gates  1 
It  is  averred  that  the  plaintiff  waited  a 
reasonable  time;  but,  according  to  the 
contention  on  the  other  side,  there  is 
no  limit  to  the  delay.  It  is  expressly 
alleged  that  the  plaintiff  was  guilty  of  no 
negligence 

[CocKBUiiN,  C.  J. — No  doubt ;  but  the 
result  shews  that  he  was  attempting  what 
a  man  embarrassed  with  a  horse  and  car- 
riage could  not  do.] 

By  the  8  Vict.  c.  20.  s.  46.  it  is  only 
when  authorized  by  the  si)ecial  act  that  a 
railway  can  cross  a  carriage-road  on  a  level ; 
but  where,  as  in  the  present  case,  the  special 
act  authorizes  such  a  crossing,  then  the 
crossing  is  legal.  The  temporary  obstruc- 
tion is  lawful  conditionally  on  the  defen- 
dants keeping  a  person  constantly  ready  to 
remove  it ;  but  the  highway  is  not  less  a 
highway. 

[CocKBUBN,  C.J. — Is  that  so  ?  Is  not 
the  intention  rather  that  the  highway  shall 
always  be  obstructed  so  as  to  prevent 
danger,  except  when  the  company's  ser- 
vants themselves  think  it  right  to  open 
the  gates  for  the  passage  of  the  public  % 
No  doubt  an  action  would  He  against 
the  company  for  unreasonable  delay ;  but 
does  not  the  legislature  intend  that  no 
one  shall  cross,  except  when  the  gates  are 
opened  by  the  company )  Blackbubn,  J. 
— There  is  nothing  in  express  terms  to 
say,  that  on  no  occasion  shall  the  highway 
be  used,  except  when  there  is  a  person 
employed  by  the  company  there  to  open  the 
gates.] 

No  doubt  the  legislature  intended  that 
the  company  should  always  have  some  one 
in  attendance  on  the  gates;  but  there  is 
nothing  in  the  act  of  parliament  saying, 
^^the  public  shall  not  go  across  if  there 
is  no  one  there."  It  cannot  be  that  after 
waiting  a  reasonable  time  the  passenger 
notwithstanding  the  most  pressing  business 
must  yet  go  back. 

[Cbompton,  J. — Is  not  that  inconve- 
nience better  than  the  danger  to  himself 
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and  the  trains,  which  would  follow  from 
allowing  a  man  with  a  carriage  and  horse 
to  attempt  to  open  the  gates  for  himself?] 

The  effect  of  the  statute  is  only  to  give 
the  railway  company  a  conditional  right  to 
obstruct  the  highway,  and  if  they  neglect 
their  conditional  duty  of  keeping  a  person 
ready,  then  they  are  in  the  position  of  ah 
ordinary  person  putting  an  obstruction,  as 
a  log,  across  a  highway,  and  they  are  liable 
for  the  consequences. 

[CocKBURN,  C.J. — The  fallacy  of  that 
argument  is  in  supposing  this  a  conditional 
authority  to  obstruct  the  highway.  The 
special  act  says,  it  shall  be  lawful  for  you 
to  make  the  railway  across  the  highway  so 
as  to  obstruct  it,  and  you  shall  have  a  gate 
always  across  the  highway  for  the  safety  of 
the  public  and  the  railway,  and  you  shall 
have  a  person  there  so  as  to  allow  persons 
to  pass  across  the  railway  at  safe  times. 
Ckompton,  J. — In  the  case  of  the  log,  if 
the  man  rupture  himself  in  attempting  to 
remove  it,  I  doubt  if  he  could  recover 
damages  for  that  injury.] 

The  case  is  like  that  where  a  company 
was  empowered  to  obstruct  a  highway, 
provided  they  afforded  the  public  reasonable 
accommodation  in  lieu  of  it,  and  it  was  held 
they  were  indictable  for  nuisance  if  they 
did  not  afford  this  accommodation — The 
Queen  v.  Scott  (3).  So  here,  the  defendants 
are  authorized  to  obstruct  the  highway, 
provided  they  keep  a  person  ready;  and  if 
they  do  not,  then  they  unlawfully  obstruct 
the  highway;  and  if  so,  then  the  plain- 
tiff, after  waiting  a  reasonable  time,  has 
a  right  to  proceed  and  remove  the  nuisance 
and  open  the  gates  for  himself,  and  if  he 
do  this  without  being  guilty  of  any  negli- 
gence, the  defendants  are  liable  for  any 
damage  that  ensues  as  the  consequence  of 
their  breach  of  duty,  which  rendered  it 
necessary  for  the  plaintiff  to  do  as  he 
did. 

Clark,  in  reply,  cited  JSUts  v.  the  Lon- 
don and  South- Western  Railway  Company 
(4)  and  Dimes  v.  PetUy  (6). 

(3)  3  Q.B.  Rep.  543 ;  b.c.  11  Law  J.  Bep.  (n.s.) 
Q.B.  254. 

(4)  2  HurL  k  N.  424 ;  8.c.  26  Law  J.  Bep.  (n.s.) 
Exch.  349. 

(5)  19  Law  J.  Bep.  (n.o.)  Q.B.  449;  b.  c  15 
Q.B.  Bep.  276. 


CocKBURN,  C.J. — ^I  am  of  opinion  that 
the  judgment  should  be  for  the  defendants ; 
and  my  reason  for  this  opinion  is,  that  on 
reading  the  Railways  Clauses  Consolidation 
Act,  I  consider  that  it  amounts  virtually  to 
a  prohibition  to  the  public — ^to  individuals 
constituting  the  public  —  from  passing 
over  the  raUway  under  the  drcuinstances 
which  are  set  forth  in  the  present  case. 
The  act  of  parliament  authorizes  a  railway 
company  to  make  a  railway,  and  8<>  to 
construct  it  that  it  shall  pass  over  a  high- 
way on  a  level;  but  at  the  same  time  the 
legislature  add  an  enactment  by  which  they 
authorize,  and  not  only  authorize  but  enjoin, 
the  railway  company  to  make  the  railway 
so  as  to  obstruct  the  public  highway.  It 
is  not,  therefore,  like  the  case  of  a  wrongful 
obstruction,  it  is  an  obstruction  created  by 
the  act  and  the  injunction  of  the  legis- 
lature; and  when  one  comes  to  look  at  the 
47th  section,  I  think  it  is  plain  that 
what  is  meant  is.  Whereas  it  is  expedient 
for  the  purposes  of  public  traffic  that  the 
railway  shall  cross  the  highway,  the  high- 
way shall  be  obstructed  to  this  extent,  that 
no  one  shall  be  allowed  to  pass  across  it, 
except  under  circumstances  by  whi<^  the 
safety  o&  individuals,  horses,  and  cattle, 
crossing  the  railway,  can  be  insured.  There 
shall  be  gates  of  a  certain  kind,  and  these 
gates,  says  the  legislature,  shall  be  con- 
stantly closed.  When  circumstances  require 
them  to  be  opened,  and  justify  their  being 
opened  with  due  regard  to  safety,  the 
person  employed  by  the  railway  company 
for  that  purpose  shaU  open  them,  and  ao 
soon  as  the  occasion  requiring  their  being 
open  has  ceased,  that  person  shall  close 
them  again;  and  otherwise  they  shall  be 
kept,  according  to  the  express  language 
of  the  section,  constantly  closed.  I  take 
that  to  amount  virtually  to  a  prohibition 
to  the  members  of  the  public  to  open  these 
gates  or  pass  across  the  railway,  except  at 
a  time  when  these  spates  are  opened  by 
those  persons  whose  dnty  it  is  to  open 
them.  I  go  further  and  say,  that  the  terms 
of  the  act  of  parliament  say,  they  shall  be 
kept  so  closed  that  nobody  can  open  them 
without  breaking  open  the  gates;  and  that, 
I  apprehend,  no  one  is  justified  in  doing. 
Although  it  may  be  true  that  where  there 
is  an  obstruction  to  the  highway,  any  person 
requiring  to  use  it  has  a  right  to  remove 
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the  obstnietion,  tiiat  appears  to  me  not  to 
^yply  to  obstructions  enjoined  by  act  of 
parliament;  therefore  it  appears  to  me  that 
the  plaintiff  was  clearly  in  the  wrong  in 
opening  tiliese  gates,  and  endeavouring  to 
cross  the  railway.  Of  course,  I  do  not  mean 
to  say  that  he  would  not  have  his  remedy 
if  the  statutory  duty  imposed  upon  the 
railway  company  by  act  of  parliament 
was  nofc  fulfilled,  or  if  there  was  not  a 
person  ready  to  open  the  gates  upon 
the  plaintiff's  requirement,  if  the  time  and 
occasion  were  a  fit  one  for  him  to  cross 
the  line.  It  may  be  that  he  might  be 
exposed  to  delay  and  inconvenience,  and 
that  he  would  have  a  remedy  against  them 
for  not  discharging  the  statutory  duty. 
But  it  18  a  different  thing  to  say.  Whereas 
these  gates  are  to  be  kept  closed,  except 
when  opened  by  the  servants  of  the  com- 
pany employed  for  that  purpose,  if  he 
chooses  to  open  the  gates  and  take  upon 
himself  the  risk  of  crossing  the  railway, 
he  is  to  be  at  liberty  to  bring  an  action 
against  the  company  for  damage.  It  seems 
to  me  it  wotild  be  fraught  with  danger  and 
serious  consequences  li^  where  the  legis- 
lature has  thought  it  right  to  create  for  the 
public  safety  an  obstruction,  private  indi- 
viduals are,  in  spite  of  the  warning  which 
the  statutory  enactment  impresses  upon 
tiion,  to  remove  that  obstruction  and  go 
across  the  railway  at  their  own  discretion. 
It  mi^t  lead  to  serious  consequences,  and 
at  all  ev^ts  I  cannot  but  think,  when  the 
l^takture  directed  that  such  an  obstruction 
as  this  should  be  created,  that  it  never 
ooitld  have  intended  that  persons  were  to 
open  the  gates  when  they  required,  or  that 
individuals  should  take  upon  themselves 
to  incur  the  risk  and  danger  which  it  was 
manifestly  the  intention  of  the  legislature 
to  prevent  them  incurring ;  and  to  visit  the 
ndhn^  company  with  all  the  consequences. 
It  seems  to  me  that  the  damage  the  plain- 
tiff incurred  is  too  remote  a  consequence 
of  the  breach  of  duty  on  the  part  of  the 
defendants,  and  for  which  they  cannot  be 
made  liabla 

CaoMPTOir,  J  4 — ^I  am  of  the  same  opinion. 
The  dechuation  seems  to  me  to  amount  in 
effect  to  this,  that  the  defendants  have  a 
duty  thrown  Y^>on  them  to  keep  people  at 
the  gates  to  open  and  shut  them  when  carts 
or  caniages  come,  and  at  the  time  in  ques- 
Hiw  Sniis,  84.— Q.B. 


tion  there  was  no  person  there  in  attendance, 
and  that  the  plaintiff  then,  without,  as  he 
says,  any  contributory  negligence  on  his 
part,  took  upon  himself  to  perform  the  duty 
of  opening  and  shutting  the  gates,  and  in 
BO  doing  he  hurt  himself.  That  is  the  effect 
of  the  declaration.  Now,  it  is  perhaps  a  nice 
point  to  say  whether  there  is  not  some  kind 
of  negligence  on  the  plaintiff's  part,  for  it 
is  hardly  possible  to  read  the  declaration 
without  seeing  that  what  the  plaintiff  did 
was  a  dangerous  act  I  think,  short  of 
our  saying  there  was  no  contributory  negli- 
gence, a  matter  which  would  arise  on  the 
plea  of  not  guilty,  we  may  suppose  any 
imaginable  state  of  facts;  but  I  think,  short 
of  this,  that  the  damage  to  the  plaintiff  is 
not  a  consequence,  within  the  rules  of  law, 
of  the  breach  of  duty.  I  am  quite  clear, 
if  the  plaintiff  incurred  any  damage,  and 
perhaps,  without  any  damage,  for  the  mere 
delay,  an  action  would  lie  against  the  com- 
pany for  not  performing  their  duty  in  this 
respect.  But  I  cannot  think  that  the 
plaintiff  has  any  right  to  take  upon  himself 
the  duty  of  opening  and  shutting  these 
gates ;  and  I  agree  with  what  has  fallen 
from  the  Bench,  that  it  would  be  dangerous 
if  he  were  to  be  allowed  to  do  so.  And  if, 
according  to  Sir  Qeorge  Honyman*s  argu- 
ment, he  might  break  the  gates  open  when 
locked,  and  pass  through  with  a  cart  or 
carriage,  that  would  be  extremely  danger- 
ous, because  the  great  object  is  to  prevent 
passengers  being  caught  by  a  train,  and 
the  train  being  caught  by  a  cart  or  carriage 
or  animals  passing  on  the  line.  It  is  this 
ordinary  danger  that  the  section  is  framed 
to  prevent.  And  it  appears  to  me  that 
the  present  is  not  a  damage  under  the 
circumstances  which  really  flows  from 
the  defendants'  acts,  but  flows  frt)m  the 
plaintiff's  act  It  is  a  consequence  not 
of  the  defendants'  act,  but  a  consequence 
of  the  plaintiff  taking  upon  himself  to 
open  the  gates.  It  seems  to  me  there  is 
no  negligence  alleged  as  to  the  construction 
of  the  gates.  They  are  to  swing  back  and 
get  into  their  proper  position,  according  to 
the  act  of  parliament,  when  the  passenger 
has  passed  and  the  servant  is  there  to  close 
them.  It  is  to  be  practically  a  swinging  gate, 
and  there  is  no  charge  in  the  declaration 
against  the  construction.  The  plaintiff  seems 
to  me  to  have  hurt  himself  in  trying  to  get 
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across,  and  I  tMnk  it  is  very  like  some  of 
the  cases  put  in  the  course  of  the  aignment. 
I  iigree  with  the  case,  that  if  a  man  finds  a 
log  on  the  high  road,  and  he  trying  to  drive 
very  near  it  meets  with  an  accident,  and 
the  jury  choose  to  say  there  is  no  negligence, 
or  suppose  he  drives  into  a  trench,  and  the 
jury  negative  there  being  carelessness, — ^in 
all  those  cases,  if  no  contributory  negligence 
be  shewn,  the  damage  arises  as  the  direct 
consequence  of  the  defendant's  act  But 
suppose  the  case  of  a  log  upon  the  highway, 
and  a  man  who  has  a  right  to  do  so,  tries  to 
remove  it,  and  in  removing  it  hurts  himself; 
or  suppose  that  in  removing  the  log  he 
brings  on  a  rupture ;— or  take  the  case  of  the 
gates  of  a  dock,  in  a  large  town,  where  a  man 
takes  upon  himself,  the  means  of  doing  so 
being  left,  to  bring  the  gates  together  and 
damage  arises, — ^is  that  the  consequence  of 
the  other's  negligence?  So,  in  the  present 
case,  it  is  difficult  to  say  that  the  damage 
the  plaintiff  suffered  is  in  consequence  of 
the  proper  person  not  being  in  attendance^ 
or  other  negligence  of  the  defendants.  It 
seems  to  me  no  such  damage  could  be  con- 
templated at  alL  The  damage  contemplated 
by  the  act  is  the  train  going  backwards  and 
forwards,  and  not  that  of  a  man  hurting 
himself  in  going  across.  The  plaintiff  seems 
to  me  improperly  to  have  chosen  to  take  this 
act  upon  himself;  just  as  if  he  had  fallen 
down  in  getting  over  a  high  gate,  that  would 
not  be  a  legitimate  and  necessary  conse- 
quence that  would  flow  from  leaving  the 
gates  unattended.  I  cannot  help  thinking 
that  this  damage  la  too  remote,  upon  the 
whole;  although  it  is  somewhat  a  nice 
question,  whether  it  resolves  itself  into  a 
question  of  negligence.  But,  I  think,  it  is 
sufficient  that  we  must  take  it  on  this 
declaration  that  the  plaintiff  hurt  himself, 
— not  as  a  direct  consequence  of  the  defen- 
dants' negligence  for  which  they  were  liable, 
but  that  he  hurt  himself  in  consequence  of 
txjmg  to  cross  the  line  by  opening  the  gates 
hunself ;  and,  therefore,  I  think  judgment 
ought  to  be  for  the  defendants. 

Blackbuhn,  J. — In  this  case,  I  have 
come  to  a  different  conclusion  from  my  Lord 
and  my  Brothers  Crompton  and  Shee;  but 
I  do  not  think  the  case  is  one  in  which  we 
should  gain  any  benefit  from  taking  time 
to  consider.  It  is  not  a  case  upon  which 
light  would  be  thrown  by  authorities.   The 


whole  point  on  which  we  differ  is  on  the 
construction  of  a  few  words  in  the  act  of 
parliament.  In  this  case  it  appears  the  tarn- 
pike-road  was  a  public  highway,  along  which 
the  plaintiff  had  a  right  to  travel,  and  was 
travelling  at  night  The  railway  crosses  the 
highway  on  a  level,  but  still  it  remains  a 
highway  on  which  the  plaintiff  and  all  the 
Queen's  subjects  had  a  right  of  way  to  go 
along,  except  so  far  as  the  Bail  ways  Clauses 
Consolidation  Act  had  enabled  the  company 
to  put  an  obstruction  upon  it    And  that 
brings  me  to  the   47th  section    of    the 
Bailways  Clauses  Consolidation  Act,  which 
applies  to  this  casa    It  is  there  enacted, 
'*If  the  railway  cross  any  turnpike-road  or 
public  carriage-road  on  a  level,  the   com- 
pany shall  erect  and  at  all  times  maintain 
good  and  sufficient  gates  across  such  road, 
on  each  side  of  the  railway  where  the  same 
shall  communicate  therewith,  and  shall  em- 
ploy proper  persons  to  open  and  shut  such 
gates;  and  such  gates  shall  be  kept  con- 
stantly closed  across  such  road  on  both 
sides  of  the  railway,  except  during  the  time 
when  horses,  cattle,  carts,  or  carriages  pass- 
ing along  the  same  shall  have  to  cross  such 
railway."     It  seems  to  me,  therefore,  that 
that  shews  in  plain  terms  th&t  the  gates 
have  to  be  put  up,  and  in  plain  terms  It 
is  said  that  the  railway  company  shall 
keep  servants  there  to  open  and  shut  sach 
gates  and  keep  them  closed,  ''except  during 
the  time  when  horses,  cattle,  carts,  or  car- 
riages passiDg  along  the  same  shall  have 
to  cross  such  railway."    If  I  could  come  to 
the  conclusion,  which  my  Lord  has  inti- 
mated, in  the  construction  of  that  act,  that 
the  effect  was,  that  if  the  servants  of  the 
company  were  away  ai)d  if  the  gates  were 
closed,  though  it  shall  be  lawful  for  persons 
to  go  along  there,  yet  persons  must  wait 
till  the  servants  of  tjie  company  come  back, 
however  long  they  may  be, — if  I  thou^t 
the  act  said  that,  I  shoidd   say  that  this 
plaintiff,  who  went  across  the  ndlway,  had 
done  an  illegal  act,  and  could  not  recover 
for  this  damage.     I  have  looked  at  the 
section  of  the  act,  and  I  cannot  come  to  that 
conclusion.   It  seems  to  me  that  inasmuch 
as  this  continues   a  turnpike-road,  and  a 
turnpike-road  for  all  the  liege  subjects  of 
the  Queen,   which  they  have  a  right  to 
pass  along,  if  the  company's  servant  was 
not  there,  the  plaintiff  might  still  use  it,  and 
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open  the  gataa.  Of  coturse,  I  need  not  say, 
thut  in  80  doing  he  must  take  due  care  that 
he  do  not  endanger  the  tra£Sc  of  the  rail- 
way, for  if  he  does  he  would  be  responsible 
dviHy  or  criminally.  He  must  take  all 
reasonable  precaution  as  to  himself,  and  if  he 
does  not,  and  if  mischief  happens,  he  cannot 
recover ;  but  I  think  he  does  nothing  ille- 
gal in  opening  the  gates,  if  he  takes  rea- 
sonable care;  and  if  mischief  arises  from  the 
consequences  of  the  railway  company  having 
n^lected  their  duty  which  has  been  cast 
upon  them  to  open  the  gate,  I  do  not  see 
vhy  the  plaintiff  should  not  recover.  It 
does  not  seem  to  me  that  he  has  done  any- 
thing UlegaL  The  case  is  extremely  like 
that  of  Clayarda  v.  Dethick,  in  which  Pat- 
teaon,  J.  says,  after  having  stated  the  facts 
(6),  '^  The  defendants  had  clearly  no  right 
to  leave  a  trench  open  in  the  passage  to  this 
mews,  without  a  proper  fence,  and  having 
done  so  to  tell  the  plaintiff,  '  You  shall  keep 
your  horse  in  the  stable  till  we  inform  you 
you  may  remove  him-'"  So,  on  the  con- 
struction that  I  put  on  the  act  of  parlia- 
ment, I  say  the  railway  company  have  no 
right  to  leave  the  gate  shut  and  let  their 
servants  go  away  and  tell  the  plaintiff,  **  You 
must  wait  all  night  till  our  servants  come 
bacL"  Then  Patteson,  J.  goes  on  to  say, 
"  Whether  or  not  the  plaintiff  contributed 
to  the  nuschief  that  happened  by  want  of 
ordinaty  caution  is  a  question  of  degree. 
If  the  danger  was  so  great  that  no  sensible 
man  would  have  incurred  it,  the  verdict 
most  be  for  the  defendants."  The  question 
in  that  case  was  rightly  left  to  the  jury.  In 
the  present  case  no  question  has  been  left 
to  the  jury,  because  it  has  not  gone  to 
them;  but  in  my  opinion  the  question 
would  be  required  to  be  left  to  the  jury  in 
that  way.  The  question  would  be,  "  Did 
the  plaintiff  in  going  through  use  ordinary 
cautioul"  Assuming,  according  to  my  view, 
although  the  majority  of  the  Court  is  the 
other  way,  assuming  he  had  a  right  to  go 
MH'osB  that  railway,  the  question  of  fact 
Would  be,  **  Did  he  in  doing  so  use  ordi- 
nary caution  in  opening  the  gate  ? "  If  he 
did  80,  was  it  an  accident  arising  from  the 
default  of  the  company  in  having  omitted 
to  perform  their  clear  and  statutable  duty  in 
not  keeping   their  servant  there  to  look 

(6)  See  12  Q.B.  Bep.  at  p.  446. 


after  the  opening  and  shutting  of  the  gates) 
That  again  is  a  question  of  fact  It  may 
be  that  the  accident  was  not  such  a  direct 
consequence  of  that  breach  of  duty,  but 
arose  from  the  improper  conduct  of  the 
plaintiff  in  managing  the  gates  carelessly. 
It  may  be  that  the  facts  may  turn  out 
against  the  plaintiff  by  reason  of  his  own 
negligence.  But  it  is  a  question  of  degree 
more  or  less,  and  it  appears  to  me  the  decla- 
ration is  good  upon  demurrer.  Although 
there  are  questions  upon  the  plea  of  not 
guilty  to  leave  to  the  jury,  and  it  may  be 
^at  the  jury  might  find  for  the  defendants; 
yet  that  has  nothing  to  do  with  the  demur- 
rer, and  I  think  that  our  judgment  ought 
to  be  for  the  plaintiff. 

Shbb,  J. — I  agree  with  my  Lord  and 
my  Brother  Crompton.  It  seems  to  me  in 
construing  the  act,  that  we  must  look  to 
the  object  that  the  legislature  had  in  view. 
And  it  seems  to  me  their  object  was  to 
provide  against  the  great  danger  which 
might  arise,  unless  proper  precautions  were 
taken  for  a  railway  crossing  any  turnpike- 
road  or  public  carriage-road  on  a  level; 
and  the  object  of  the  legislature,  as  it 
seems  to  me,  was  not  merely  to  protect 
careful  persons  but  negligent  persons;  not 
only  to  protect  the  persons  crossing  the 
railway  from  their  own  negligence,  but  the 
negligence  of  the  company's  servants  as 
far  as  that  can  be  provided  for;  and  for 
that  purpose  it  appears  to  me  to  have 
enacted  that  the  gates  shall  be  constantly 
closed.  It  shall  be  the  duty  of  the  com- 
pany to  keep  them  constantly  closed, 
"except  during  the  time  when  horses, 
cattle,  carts,  or  carriages  passing  along  the 
same  shall  have  to  cross  such  railway."  It 
further  provides  that  the  company  shall 
keep  proper  persons,  and  employ  proper 
persons  to  open  and  shut  such  gates.  That 
seems  to  me  to  be  the  fair  meaning  of  this 
provision — ^they  shall  keep  proper  persons 
to  open  and  shut  such  gates  at  such  times 
"when  horses,  cattle,  carts  or  carriages 
passing  along  the  same  shall  have  to  cross 
such  railway."  And  for  the  protection  of 
the  public,  except  when  those  gates  are 
opened  by  the  servants  of  the  company,  it 
shall  be  the  duty  of  the  company  to  see 
that  they  are  constantly  closed.  It  seems 
to  me  the  legislature  thus  imposed  upon 
the  company  the  duty  of  obstructing  the 
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public  highway;  and  there  was  no  sach 
duty  thrown  upon  the  defendants  in  the 
case  of  Clayards  v.  Dethieh  (!)»  to  which 
my  Brother  Blackburn  has  referred.  Here 
they  are  to  keep  the  gates  constantly  closed, 
except  when  carriages  and  horses  have  to 
cross  the  railway.  When  they  have  to  cross 
such  railway  it  is  the  duty  of  the  company 
to  have  persons  employed  by  them  there 
to  open  the  gates,  and  if  they  do  not  have 
persons  there  to  open  the  gates,  then 
they  are  obstructing  the  highway  at  a  time 
when  they  are  not  authorized  to  obstruct 
the  highway,  and  if  any  person  having  a 
right  to  cross  the  highway  sustain  any 
particular  damage  by  the  obstruction,  then 
the  company  is  liable  for  the  damage.  It 
seems  to  me  on  that  ground  this  declara- 
tion is  bad,  and  that  the  plaintiff  is  not 
entitled  to  recover.  And  I  also  think  that 
he  is  not  entitled  to  recover  on  this  ground  : 
the  injury  he  has  sustained  was  not  the 
necessary  result  of  the  breach  of  duty  on 
the  part  of  the  company  in  not  keeping 
persons  there  to  open  the  gates.  It  was  the 
result  of  his  own  act,  his  own  indiscretion. 
He  chose  to  do  a  thing  which  it  is  exceed- 
ingly difficult  to  do,  to  get  his  horse  and 
carriage  through  a  swing-gate  without  any 
assistance.  It  is  true  in  this  declaration 
we  are  not  at  liberty  to  consider  there  was 
any  default  on  his  part;  but  we  are  at 
liberty  to  consider  that  the  injuiy  which 
happened  to  him  was  the  result  of  his  own 
act,  something  done  by  him  beyond  what 
was  done  or  omitted  to  be  done  by  the 
company  or  the  company's  servants.  It 
appears  to  me  any  damage  resulting  from 
that  act  of  his,  additional  to  the  omis- 
sion or  neglect  of-  the  company  and  its 
servants,  is  too  remote  to  be  the  conse- 
quence of  the  breach  of  duty  of  which  the 
plaintiff  complains,  and  I  think,  therefore, 
he  is  not  entitled  to  recover. 

Judgrnent  for  the  defendants  (7). 


(7)  By  tha  Railways  ClauMS  Act,  1863  (26  &  27 
Vioi.  c.  92.  B.  6),  it  ib  enacted  as  to  anv  railway 
authorized  by  any  special  act  passed  after  or 
incorporating  that  act  (see  section  3)^  "  For 
the  greater  convenience  and  security  of  the 
public,  the  company  shall  erect  and  pennanently 
maintain  a  lodge  at  the  point  where  the  railway 
crosses  on  the  level  the  turnpike-road  or  public 
carriage -road;  and  the  company  shall  be  subject 
to  and  abide  by  all  such  regulations  with  regard  to 
the  Grossing  thereof  on  the  leval,  or  with  regard 
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Easement — Fences — Liability  to  Repair 
— Presumption  of  Fact  from  Aiycient  Inelo- 


sure. 


The  owners  and  occupiers  of  an  ancient 
copyhold  inclosurCf  and  they  aUmSj  had  from 
time  to  time  repaired  the  fence  belongimg 
to  the  inchsure  between  it  and  the  comsnon 
waste  land  of  the  manor: — Held,  ikcU  the 
proper  inference  for  a  jury  to  draw  was  thai 
at  the  time  the  lord  grtmted  the  exclusive 
possession  of  the  land,  he  granted  ii  Mubfed 
to  the  obligation  on  the  part  of  the  graaUee 
to  keep  it  fenced  as  against  the  cattle  of  the 
lord  cmd  the  other  copyholders  turned  oul  on 
the  wastes  of  the  numor,  and  that  the  owner 
or  occupier  was  therefore  hound  to  keep  up 
the  fence  as  against  (Adjoining  occupiers  after 
the  wastes  of  the  manor  were  inclosed  under 
a  modem  Inclosure  Act, 

SPECIAL  CASE. 

1.  This  was  an  action  of  replevin  removed 
firom  the  Manor  Court  of  the  manor  of 
Wakefield  in  the  county  of  York,  whereupon 
the  plaintiffs  complained  that  the  defendants, 
on  the  1st  of  May  1862,  in  the  parish  of 
Almondbury,  in  the  said  county,  in  a  certain 
close  and  lands  there  situate,  being  part  uf 
a  farm  called  Bartin  Farm,  in  the  township 
of  Austonley,  in  the  said  parish,  took  tiiA 
sheep  and  lambs  of  the  phuntifib  and  un- 
justly detained  them  against  sureties  and 
pledges.  The  defendants  pleaded,  first,  that 
they  did  not  take  the  sheep  and  lambs;  and 
secondly,  the  defendant  Whiteley  avowed, 
and  the  defendant  Moorhouse  acknowledged 
the  taking  the  sheep  and  lambs,  because 
Whiteley  was  lawfiiUy  possessed  of  the  said 
close  and  land  in  which,  &c. ;  and  because 
the  sheep  and  lambs  were  wrongfully  in  the 
said  close  and  land,  doing  damage  to  the 
defendant  Whiteley,  they  took  the  said  sheep 

to  the  speed  at  which  trains  may  pass  the  leTvl 
crossing,  as  may  from  time  to  time  be  made  by  the 
Board  of  Trade.  If  the  company  fails  to  erect,  or 
to  maintain,  such  lodge,  or  to  appoint  or  keep  a 
proper  person  to  watch  or  superintend  the  level 
crossing,  or  to  observe  or  abide  by  any  sndi  rega* 
lation  as  aforesaid,  they  shall  fur  every  such  ofienoe 
be  liable  to  a  penalty  not  exceeding  201.,  and  also 
a  penalty  of  10/.  for  every  day  during  which  the 
offence  continues  alter  the  piaialty  of  201.  is  in- 
curred." 
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and  kmba  in  the  said  close  and  land  as  a 
distress  for  the  said  damage. 

2.  To  this  avowry  and  cognizance  the 
pkdntiiiiB  pleaded  in  bar,  by  first  joining 
issue  thereon;  secondly,  they  pleaded  that 
they  were  before  and  at  the  time  of  taking 
the  sheep  and  lambs  by  the  defendants,  pos- 
sessed of  certain  land  and  a  close  contignoos 
to  the  close  and  land  of  defendant  Whiteley, 
«ind  that  defendant  Whiteley  and  all  other 
tenants  of  the  said  dose  and  land  in  which 
the  sheep  and  lambs  were  taken,  had  im- 
memorially  and  of  right  repaired  and  ought 
ofright  to  repair  and  keep  in  repair,  and 
that  defendant  Whiteley  still  of  right  ought 
to  repair  and  keep  in  repair  the  hedges  and 
fences  between  the  said  close  and  land  of 
the  defendant  Whiteley  and  the  said  land 
and  close  of  the  plaintiffs,  that  the  cattle 
respectively  therein  might  not  escape  into 
the  raid  contiguous  closes  and  land,  and 
because  the  said  hedges  and  fences  between 
the  said  land  and  closes  of  the  defendant 
Whiteley  and  the  plaintiffs  were  ruinous 
and  broken  down  for  want  of  needful  repair 
and  renovation,  the  sheep  and  lambs  of 
the  phuntiffis,  being  in  plaintiffs'  close  and 
land,  escaped  into  the  close  and  land  of 
the  defendant  Whiteley,  in  which  they  were 
taken  as  aforesaid,  tmtil  the  defendants  took 
the  same  and  unjustly  detained  them. 

3.  The  defendants  joined  issue  upon  the 
plea  in  bar. 

4.  The  cause  came  on  to  be  tried  before 
Wilde,  B.,  at  the  Sunmier  Assizes  for  the 
connty  of  York,  who  by  consent  of  both 
parties  heard  the  evidence  without  a  jury, 
and  thereon  a  verdict  was  entered  for  the 
defendants  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

5.  The  plaintiffis  are  the  joint  occupiers 
and  tenants  under  the  devisees  of  the  late 
William  Leigh  Brook,  the  owner  of  400 
acres  of  copyhold  land  held  of  the  manor  of 
Wakefield,  called  Good  Bent,  in  the  town- 
sidp  of  Upperthong,  in  the  parish  of  Almond* 
bury,  in  the  said  county,  and  have  been  such 
occupiers  and  tenants  since  about  the  year 
1859. 

6.  The  defendant  William  Whiteley  has 
UQce  about  the  year  1842,  been  the  occupier 
and  part  owner  of  a  farm  called  Bartin  Farm, 
in  the  township  of  Austonley,  in  the  same 
parish.  This  farm  consists  of  ancient  inclo- 
sores,  of  which  nine  acres  are  copyhold  of 


the  manor  of  Wakefield,  and  two  roods  free- 
hold. These  nine  acres  of  copyhold  include 
the  land  forming  the  southern  boundaxy  of 
Bartin  Farm,  where  it  abuts  on  and  is  con- 
tiguous to  the  northern  boundary  of  the 
land  of  Good  Bent,  a  distance  of  about  400 
yards.  The  line  of  this  boundary  is  defined 
by  a  barrier  or  fence,  partly  natural  and 
partly  artificial,  hereinafter  described. 

7.  The  lands  of  Good  Bent  were  formerly 
part  of  certain  common  and  iminclosed  waste 
lands  within  the  graveship  of  Holme,  in  the 
said  manor  of  Wakefield,  over  which  some 
of  the  copyholders  of  the  manor  had  rights 
of  common  until  the  inclosure  hereinafter 
mentioned. 

8.  An  act  of  parliament  was  passed  in 
the  year  1828,  for  inclosing  the  said  waste, 
and  a  copy  of  this  act  was  to  be  referred  to, 
if  necessary,  as  part  of  this  casa 

9.  The  Commissioners  appointed  to  carry 
out  this  act  had  thereby  powers  granted  to 
them  to  sell  and  absolutely  dispose  of  por- 
tions of  the  said  waste  lands  in  order  to 
raise  money  for  the  expenses  of  the  act. 

10.  In  pursuance  of  these  powers,  the 
Commissioners  sold  to  the  before-named 
William  Leigh  Brook  the  said  400  acres  of 
land  called  Good  Bent,  and  also  two  other 
pieces  of  the  said  waste  lands,  one  contain- 
ing twenty  acres  and  the  other  thirty-two 
acres,  and  on  the  12th  of  April  1834  they 
made  their  award  imder  the  said  act. 

11.  The  deed  by  which  the  Commission- 
ers conveyed  to  the  said  W.  L.  Brook  these 
three  pieces  of  land,  dated  the  4th  of  March 
1834,  and  also  their  said  award  dated  the 
12th  of  April  1834,  and  the  plan  referred  to 
by  the  said  award,  were  to  be  considered  to 
form  part  of  and  be  used  for  the  purposes 
of  this  case,  so  far,  and  so  far  only,  as  they 
are  by  him  admissible  in  evidence  against 
the  defendants. 

12.  By  the  said  deed  of  conveyance  to 
the  said  W.  L.  Brook,  Good  Bent  is  described 
as  containing  by  survey  400  acres  more  or 
less,  and  is  bounded  northward  in  part  by 
ancient  inclosures  in  Austonley.  The  ancient 
inclosures  here  mentioned  are  the  said 
ancient  inclosures  of  Bartin  Farm. 

13.  This  piece  of  land  called  Good  Bent 
and  the  said  two  other  pieces  of  land  so  sold 
to  the  said  W.  L.  Brook  as  aforesaid,  are 
shewn  and  described  in  the  margin  of  the 
said  conveyance,  and  a  copy  of  the  plan 
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marked  A,  so  fiir  and  so  fax  only  as  the  same 
is  admissible  in  evidence  against  the  defen- 
dants, was  to  be  used  for  the  purposes  of 
this  cas& 

14.  By  the  said  conveyance  the  said  two 
other  pieces  of  land,  containing  respectively 
twenty  acres  and  thirty-two  acres,  were  thus 
oonveyed,  subject  to  the  condition  that  the 
said  W.  L.  Brook,  his  heirs  and  assigns, 
should  within  six  months  firom  the  date 
thereof,  make  and  for  ever  uphold  and  repair 
good  and  sufficient  stone  walls  of  five  feet 
at  least  in  height,  in  good  and  sufficient 
quickset  hedges  as  fences  of  all  sides  of 
tJiese  two  pieces  of  land  respectively,  but  no 
condition  or  provision  as  to  fencing  or  wall- 
ing was  imposed  by  the  said  conveyance  as 
to  the  said  piece  of  land  called  Qood  Bent 

15.  By  Uie  said  award  the  said  three 
pieces  of  land  so  sold  and  conveyed  to  the 
said  W.  L.  Brook  as  aforesaid^  were  allotted 
to  him  by  the  same  description  as  in  the 
said  conveyance,  and  with  tihe  same  require- 
ments as  to  fencing  with  respect  to  the  said 
two  pieces  containing  respectively  twenty 
acres  and  thirty-two  acres^  but  without  any 
requirement  as  to  fencing  with  respect  to 
the  said  piece  of  land  called  Good  Bent 
The  award  also  contains  directions  and 
provisions  as  to  the  fendng  or  walling  of  the 
several  other  allotments  made  thereunder. 

16.  A  copy  of  the  plan  referred  to  by 
the  said  awiuxi  and  marked  B.  was  to  be 
referred  to  for  the  purposes  of  this  case  as 
correctly  delineating  the  general  position 
and  features  of  the  locality,  but  for  no  other 
purpose  save  so  far  as  it  may  be  l^al  evi- 
dence against  the  defendants. 

17.  The  state  of  things  now  existing  with 
respect  to  the  boundaiy  line  between  Bartin 
Farm  and  the  said  piece  of  land  called  Good 
Bent,  and  which  is  the  same  as  existed 
before  and  at  the  time  of  the  said  act  and 
the  inclosure  thereunder,  is  as  follows : 

18.  Bartin  Farm  lies  on  the  north  side 
of  a  brook  called  Marsden  Clough,  which 
flows  from  the  west  to  east  'Die  length 
of  the  southern  boundary  of  the  farm  is 
about  418  yards,  along  which  there  is  a 
barrier  or  fence,  partly  natural  and  partly 
artificial,  forming  the  whole  length  of  the 
southern  boundary  of  the  farm,  and  abut- 
ting in  some  places  upon  the  brook.  In  some 
parts  there  are  between  the  brook  and  the 
said  barrier  or  fence,  strips,  portions  of 


moorland,  varying  in  width  from  ten  to 
twenty  yards;  but  the  said  barrier  or  fence 
and  not  the  brook  is  and  always  was  the 
l^undaiy  line  between  Bartin  Farm  and 
Good  Bent  For  about  one-fourth  of  its 
length,  namely,  between  the  western  end  of 
it  and  a  fall  in  the  brook,  called  Lumb  Fall, 
the  said  barrier  or  fence  is  almost  entirely  an 
artificial  wall  built  of  stone,  and  now  vaiying 
in  height  from  three  to  six  feet,  but  formerly 
of  six  feet  uniform  height,  between  which 
stone  wall  and  the  brook  part  of  the  said 
strips  and  portions  of  moorland  lie. 

19.  The  remaining  three-fourths  of  the 
said  barrier  and  fence  is  formed  by  natural 
shaleor  rocks,  with  small  pieces  of  artificial 
walling  built  up  here  and  there,  in  part  on 
tiie  top  of  the  bank  of  rock,  and  in  other 
parts  in  places  where  the  rocka  have  been 
excavated. 

21.  This  barrier  or  fence  had  the  effect 
Informing  an  obstructian  between  the  lands 
of  Bartin  Farm  and  the  lands  of  Qood  Bent^ 
by  means  of  which  the  cattle  and  aheep 
depasturing  on  the  one  side  of  it  were 
stopped  from  straying  out  of  the  lands  of 
that  farm  into  those  of  the  other  farm. 

22.  The  owners  and  occupiers  of  Bartin 
Farm  had  from  time  to  time  repaired  this 
barrier  and  fence  prior  to  the  inclosure  of 
Good  Bent  common  lands,  and  ainoe  their 
inclosure  have  repaired  it  down  to  the 
mouth  of  September  1860,  and  no  one  elae 
has  ever  done  sa 

23.  The  cattle  and  sheep  on  Good  Bent 
have  always,  except  in  flood  time,  been  able 
and  accustomed  to  cross  the  stream  of  the 
Marsden  Clough  and  depasture  the  strips 
and  portions  of  land  lying  on  the  north  of 
that  stream  between  it  and  the  said  barrier 
and  fence. 

24.  All  the  lands  south  of  the  said  bar- 
rier or  fence,  as  well  those  which  lie  on 
the  north  of  the  said  brook  as  those  that 
lie  on  the  south  thereof,  form  part  of  Good 
Bent,  and  are  and  were  at  the  several  times 
in  question  in  this  case  occupied  by  the 
plaintiffs  as  part  thereofl 

25.  These  lands  of  Good  Bent  are  still 
partly  kept  as  moorlands  and  sheep  pasture, 
and  at  the  time  mentioned  in  the  pleadings 
the  plaintiffs'  sheep,  being  and  pasturing 
therein,  escaped  through  a  portion  of  the 
said  barrier  and  fence  that  had  frdlen  and 
was  out  of  repair,  and  got  into  the  ancient 
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incIosQies  on  the  iioriih  side  occupied  by  the 
defendant  Whiteley. 

%,  On  seyeral  occa^ons  aboat  the  year 
1834,  and  before  the  said  inclosnre,  the 
sheep  of  one  Arthnr  Tnrton,  being  one  of 
the  copyholders  who  turned  sheep  on  Good 
Bent  common  binds,  crossed  the  said  bar- 
rier or  fence,  and  strayed  on  to  Bartin  Farm 
uid  were  i^ere  disti^ned  and  imponnded 
by  the  then  occupier  of  Bartin  Farm  as 
damage  feasant,  and  on  each  of  those  two 
occasions  the  said  A.  Tnrton  made  payments 
in  order  to  release  his  sheep  which  had  been 
80  distrained.  He  also  put  up  some  thorns 
ou  the  south  side  of  the  brook  near  to  Lumb 
Fall  to  prevent  his  sheep  crossing  over  the 
brook  at  that  point 

27.  On  two  or  three  occasions  during 
tiie  two  years  neitt  before  the  present  cause 
of  action  the  sheep  of  the  plaintiffs  strayed 
from  Oood  Bent  on  to  Bartin  Farm  through 
defects  in  the  said  barrier  or  fence,  and  on 
each  of  these  occasions  the  defendant  W. 
Whiteley  caused  the  same  to  be  distrained 
and  the  phdntifib  made  payments  in  order 
to  release  their  sheep.  These  last-mentioned 
payments  were  made  under  protest,  but  the 
phuntifb  took  no  steps  to  dispute  these 
distresses,  except  that  on  one  occasion  they 
took  out  a  summons  against  l^e  defendant 
W.  Whiteleyfor  overcharges  for  trespass  and 
poundage  fees.  On  the  22nd  of  May  1862 
the  pMnt^'  sheep  and  lambs  menlioned 
in  ^e  pleadings  in  this  action,  whilst  de* 
pasturing  on  Good  Bent,  strayed  therefrom 
on  to  the  lands  of  Bartin  Farm,  in  conse- 
quence of  some  defects  in  the  said  barrier 
and  fence  as  above  mentioned,  and  were 
then  and  there  distrained  by  the  defendants 
as  damage  feasant,  and  thereupon  the  plain- 
tifib  replevied  their  said  sheep  and  lambs 
and  brought  the  present  action  against  4he 
defendants  to  recover  damages  for  the  said 
distress  as  being  illegal. 

28.  The  Court  was  to  be  at  liberty  to 
dmw  conclusions  of  fkct ;  and  the  question 
for  the  Court  was,  whether  upon  the  above 
facts  the  verdict  should  be  entered  for  the 
phdntifis  or  l^e  defendants. 

Manigty  (Maule  with  him),  for  the  plain- 
ttffis. — The  defendant  Whiteley  avows  for 
cattle  damage  feasant  on  his  land  called 
Bartin  Farm,  and  the  plaintiffs  plead  that 
he  was  bound  to  keep  up  the  fence  between 
tins  &nn  afld  Hie  ad^ining  land  on  the 


side  at  which  the  plaintiffs'  cattie  escaped; 
Now  Bartin  Farm  is  an  ancient  indosure 
adjoining  on  this  side  what  remained  until 
late  years  uninclosed  land;  and  the  owners 
and  occupiers  of  Bartin  Farm,  and  they  only, 
have  from  time  to  time  repaired  the  fences; 
therefore,  the  proper  conclusion  to  draw  is, 
that  when  the  old  inclosure  was  granted 
out  of  the  wastes,  the  lord  granted  it  sulv 
ject  to  the  duty  of  fencing  against  cattle 
turned  out  on  the  uninclosed  land ;  the 
lord  would  otherwise  have  been  subjeofe- 
ing  the  commoners  to  the  burden  of  being 
obliged  to  take  care  that  their  cattle  did 
not  trespass  on  the  inclosed  land.  Boyle  v. 
Tamlyn  (1)  (the  marginal  note  of  whidh  is 
not  borne  out  by  the  judgment)  shews  that 
even  without  the  additionaJ  drcnmstanoes  in 
this  case,  the  mere  fact  of  one  owner  having 
always  repaired  the  fence  is  evidence,  thou^ 
slight,  of  an  obligation  to  keep  it  up. 

Kemplay^  for  the  defendants. — ^There  caa 
be  no  doubt  that  the  law  is  as  laid  down 
in  Qale  on  Easementi,  412,  3rd  edit.:  '<  The 
only  general  obligation  with  respeet  to 
fences  imposed  by  the  common  law  is,  thai 
every  proprietor  of  land  should  prevent,  by 
fences  or  o&er  means,  his  cattle  from  treo- 
passing  on  the  land  of  his  neighbours  "-^ 
GkutehM  T.  Mvam  (2).  So  in  S  Dyer^ 
372  b,  ease  10 ;  it  is  said,  If  the  lord 
of  a  waste  of  200  acres  enfeoff  another 
of  50  acres,  the  feofiee  must  inclose  them 
or  keep  his  cattle  firom  straying  into  the 
residue ;  and  so  ought  the  i^d  of  the  resi- 
due to  do  for  his  cattle  as  it  seems.  Boyle  v. 
TamLyn  (1)  is  an  authority  for  the  defend 
dants;  in  that  case  the  repairs  had  been  done 
bythedefendant  after  notice  to  do  them.  Lit- 
tledale,  J.,  who  tried  the  cause,  told  the  jury 
(3),  <'  that  if  they  thought  that  the  fiict  that 
the  occupier  of  Dead  Moor  (the  defendant's 
close)  having  always  repaired  the  gate, 
and  having  in  two  instances  repaired  it 
after  notice  fix)m  the  plaintiff  to  repair, 
amounted  to  an  admission  on  his  part  that 
he  was  bound  to  repair  the  fence  for  the 
benefit  of  the  plaintiff,  they  might  presume 
that  there  had  been  an  agreement  between 
the  plaintiff  and  defendant  that  the  gate 
should  be  kept  up  by  the  latter  for  the 
benefit  of  the  pkantiff,  and  that  if  they 

(1)  6  B.  &  C.  829. 

(2)  1  Taunt.  529. 

(8)  See  6  B.&  C.  at  p.  882. 
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were  of  opimon  that  there  was  such  an 
agreement,  they  should  find  fortheplaintifr/' 
^e  jury  found  that  the  defendant  was 
bound  l^  agreement  to  repair  the  gate. 
Leave  having  been  reserved  to  enter  a  non- 
suit, the  Court  refused  this,  but  made  the 
rule  absolute  for  a  new  trial,  intimating 
that  the  evidence  strongly  preponderated 
in  favour  of  the  defendant 

Manuty^  in  reply. — ^The  notices  to  repair 
in  Boyley,  Tamlyn{\)  amounted  to  nothing, 
for  they  were  only  notices  to  the  defendant 
to  keep  hds  own  cattle  in. 

CocKBUBN,  C.J. — I  am  of  opinion  that  the 
verdict  ought  to  be  entered  for  th^  plain- 
tiffs. It  is  unnecessary  to  say  what  would 
have  been  the  effect  of  the  evidence  had  it 
stood  simply  that  the  fence  had  always  been 
repaired  by  one  party;  because  here  there 
are  other  circumstances  leading  to  the  in- 
ference of  the  obligation  to  repair  being  on 
the  part  of  the  owner  of  Bartin  Farm ;  viz. 
the  fact  that  originally  this  farm  was  land 
inclosed  £rom  the  waste  of  the  manor,  and 
that  the  plaintiflb'  land  was  also  part  of  the 
waste,  but  inclosed  in  modem  times  undw 
an  Inclosure  Act  Now  the  very  purpose  of 
inclosing  lands  by  the  lord  must  have  been 
that  the  land  should  be  used  as  cultivated 
land,  and  since  such  a  use,  beneficial  to  the 
owner  alone,  makes  it  necessary  that  the 
land  should  be  protected  from  grazing 
animals,  it  is  more  likely  that  the  lord  would 
enforce  the  obligation  of  keeping  up  a  fence 
and  so  preventing  a  trespass  on  the  person 
whom  be  had  allowed  to  inclose  than  on 
the  other  tenants  of  the  manor,  who  had 
rights  of  common,  over  the  waste  which 
they  could  have  exercised  before  the  in- 
closure without  being  subject  to  the  risk  of 
having  their  cattle  distrained  for  trespass- 
ing, and  who  would  be,  moreover,  a  var3dng 
and  fluctuating  body.  Granting,  therefore, 
that  when  no  obligation  to  fence  is  shewn  to 
be  upon  either  of  two  adjoining  landowners, 
the  principle  of  law  is  that  eadi  must  fence 
or  take  care  that  his  own  cattle  do  not  stray; 
yet  a  different  infer^ice  arises  when,  as 
in  the  present  case,  there  is-  on  the  one 
hand,  the  fact  of  land  being  inclosed  from 
common  land  for  the  benefit  of  a  particular 
person,  and  on  the  other  a  body  of  com- 
moners entitled  to  exercise  rights  on  the 
open  land  adjoining.   Therefore,  looking  at 


the  fiict  that  beyond  the  time  of  memory  ihe 
fences  on  Bartin  Farm  have  been  repaired 
by  the  owner ;  looking  at  the  drcamstaaces 
under  which  the  inclosure  originated,  the 
fair  and  reasonable  presumption  is,  that 
the  obligation  to  repair  was  coeval  with 
the  indosure,  and  the  duty  flowed  from  the 
right  to  the  exclusive  possession ;  or,  in 
oUier  words,  that  the  loni  imposed  as  part 
of  the  terms  on  which  the  exclusive  poeses- 
sion  was  permitted  by  him,  that  the  owner 
should  ti^e  upon  himself  the  obbgatiou  to 
fence  as  against  t^e  cattle  of  the  comsnoners. 
Therefore,  the  right  conclusion  to  draw  from 
the  evidence  is,  that  the  owner  of  Bartin 
Farm  was  bound  to  keep  up  tihe  fences,  and 
therefore  there  must  be  judgment  for  the 
plaintifb» 

Cromptok,  J. — I  am  of  the  same  opinion. 
Boyle  V.  Tamlyn  (1),  which  is  the    case 
generally  relied  on    against  the  general 
obligation  to  repair  for  the  benefit  of  an 
adjoining  owner,  is  not  to  be  exphdned  as 
Mr.  Kemplay  would  explain  it^  by  refer- 
ence to  the  notice  mentioned  in  it    The 
judgment  is  not  put  on  the  notice.  Bayley, 
J.,  in  his  judgment,  says,  ^It  appeared 
that  applications  were  made  by  the  plaintiff 
to  the  occupier  of  Dead  Moor  (the  d^en- 
danfs  close)  to  repair.   On  the  first  occa- 
sion the  tenant  was  told  that  if  he  did 
not  repair  and  Ids  cattle  trespassed  on  the 
plaintiff's  land,  he  would  impound  them. 
On  the  other  occasion  the  defendant  was 
merely  told  that  he  must  repair,  but  he 
was  not  told  on  either  occasion  that  if  he 
did  not,  and  the  plaintiff  became  damnified 
in  consequence  of  his  cattle  trespassing  upon 
the  lands  of  other  persons,  he,  the  plaintiB^ 
should  look  for  compensation  to  the  occu- 
pier of  Dead  Moor.   The  fact,  therefore,  of 
the  defendant  having  repaired  upon  these 
two  occasions  did  not  distinctly  shew  that 
he  did  so  by  virtue  of  his  being  under  any 
legal  obligation  to  the  plaintiff  so  to  do:  But 
still  it  appears  to  me  that  there  was  some 
(though  very  slight)  evidence  to  go  to  the 
jury,  that  the  defendant  was  bound  to 
repair;  for  the  fence  might  be  considered 
a  mutual  benefit  to  the  plaintiff  and  the 
defendant,  and  if  that  were  so,  unless  one 
were  bound  by  law  to  repair  at  his  own 
expense,  it  might  fairiy  be  expected  that 
each  would  contribute  to  the  repairs;  but 
the  proof  was,  that  the  gate  was  always 
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repaired  «t  the  expense  of  the  occupier  of 
Dead  Moor;  that  &ct  afforded  some  evi- 
deoce,  though  very  slight,  that  the  latter  was 
bound  to  repair"  (4).  In  the  present  case 
there  are,  in  addition  to  the  mere  fact  of 
repair,  other  circumstances  from  which  I 
think  an  obligation  on  the  part  of  the 
defendants  to  repair  may  be  inferred  We 
hsTe  to  see  whether,  as  a  jury,  we  ought 
not  to  infer  the  obligation,  and  if  we  see 
any  evidence  tending  that  way  we  ought 
to  support  the  ancient  usage.  Now,  very 
slight  circumstances  in  addition  to  the  con- 
stant repair  ought  to  preponderate.  In  the 
present  case  the  defendants'  predecessors 
and  the  defendants  alone  ever  repaired  this 
fence;  that  is  some  evidence  in  itself;  and 
is  perfectly  consistent  with  the  way  in 
which  the  light  is  supposed,  by  Mr.  Manisty, 
to  have  originated.  The  indosure  must 
have  been  very  old.  When  the  lord  granted 
a  new  copyhold  tenement  it  is  very  unlikely 
that  he  would  put  on  the  rest  of  his  copy- 
holders the  liability  of  keeping  up  a  fence,  or 
would  build  one  himself.  He  would  have 
been  doing  a  great  injury  to  the  copyholders 
in  general  if  he  made  an  inclosure,  or  rather 
gave  exclusive  occupation  of  land  to  one, 
without  imposing  on  him  the  obligation  to 
fence  and  keep  up  the  fence  as  against  the 
adjoining  open  liuid.  I  think  very  little  of 
the  fact  that  the  occupier  of  Bartin  Farm 
distrained  the  cattle  of  a  copyholder  on  one 
occasion ;  it  is  not  even  said  that  they  got 
on  the  fkrm  through  defect  of  fences;  and 
then  equally  little  weight  is  to  be  given  to 
the  payments  under  protest.  On  the  whole 
therefore,  as  a  juryman,  I  think,  as  Mr. 
Manisty  suggested,  that  we  ought  to  find 
that  the  owner  of  Bartin  Farm  took  the 
land,  subject  to  the  obligation  to  keep  up 
the  fences,  and  the  verdict  should  thero- 
fore  be  entered  for  the  plaintiffs. 

Shsb,  J. — I  am  of  the  same  opinion.  It 
IB  in  the  highest  degree  probable  that  on 
the  inclosure  of  the  Bartin  Farm,  the  per- 
son to  whom  it  was  granted  should  have 
taken  it  subject  to  the  obligation  to  repair 
the  fences  as  against  the  then  adjoining 
opeh  lands:  first,  because  it  was  for  the 
interest  of  the  lord  and  the  tenants  that 
the  lord  should  insist  on  tlie  grantee  taking 
upon  him  this  liability;    and,  secondly, 

(4)  See  6  B.  A  C.  889-340. 
Niw  Ssaitt,  84.— Q.B. 


because  it  was  also  for  the  interest  of  the 
grantee  of  the  Bartin  Farm  that  he  should 
keep  up  the  fences  to  keep  his  own  cattle 
in  and  those  of  the  commoners  from  getting 
on  to  his  inclosed  land.  It  is  therefore 
highly  probable  that  the  new  owner  would 
have  submitted  to  take  upon  himself  this 
liability  for  his  own  sake;  this  probability 
therefore,  coupled  with  the  fact  that  the 
owner  of  Bartin  Farm  has  always  repaired, 
leads  to  the  inference  that  such  an  obliga- 
tion did  exist. 

Jvdgmewt  for  the  plattUijffk 


1865. 
May  10,  26 
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PoH-dcUed  Cheque — Tnnoeent  Holder. 

A  cheque  payable  to  bearer^  and  etamped 
with  a  penny  stamp,  toaa  on  the  22nd  of 
June  draton  by  tJte  defendant  and  given  by 
him  to  G.  It  was  at  that  time  dated  the 
22nd  of  July,  On  thai  day  G,  indorsed 
iitoW,  who  handed  it  to  the  plaintiff,  and 
received  in  return  the  plaintiffs  cheque  for 
the  $ame  amount.  The  plaintiff  took  the 
defendants  cheque  without  notice  or  knouh 
ledge  that  it  had  been  post-dated : — Held, 
in  accordance  with  Williams  v,  Jarrett 
(1)  and  Whistler  v,  Forster  (2),  that  the 
cheque  appearing  to  be  correctly  stamped 
according  to  its  purport,  and  having  been 
taken  by  the  plaintiff ,  without  notice  that 
it  was  post-dated,  and  innocently,  he  was 
entitled  to  recover  upon  it  against  the 
defendant. 

This  was  an  action  upon  a  cheque  for 
350/.,  payable  to  bearer,  and  dated  the 
22ndof  July  1864. 

Plea,  traversing  the  making  of  the 
cheque. 

At  the  trial,  which  took  place  before 
Cockbum,  C.J.,  at  the  Sittings  at  West- 
minster after  Michaelmas  Term,  1864,  it 
appeared  that  the  cheque  in  question  had 
been  given  by  the  defendant  with  several 
others  to  Charles  Garrett  At  the  time  it 
was  given  it  was  dated  the  22nd  of  July 
1864,  and  Qarrett  called  the  attention  of  the 

(1)  5  B.  &  Ad.  82. 

(2)  14  Com.  B.  Rep.  N.B.  248  ;  b.  o.  82  Law  J. 
Bep.  (V.S.)  G.P.  161. 
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defendant  to  the  fact  that  it  was  post^iated. 
On  the  22nd  of  July  Garrett  indorsed 
it  to  one  Warden,  and  Warden  handed  it 
to  the  plaintiff  in  exchange  for  an  open 
cheque  for  the  same  amount,  which  he 
said  he  preferred  to  a  crossed  one.  The 
defendant  insisted  that  the  plaintiff  could 
not  recover,  inasmuch  as  the  cheque  was 
post-dated,  and  was  therefore  Toid,  and 
the  learned  Judge  nonsuited  the  plaintiff, 
giving  him  leave  to  move  to  set  the  nonsuit 
aside  and  enter  a  verdict  for  him  instead 
thereof 

A  rule  nisi  was  subsequently  obtained, 
against  which 

Laxton  and  WUU  shewed  cause. — ^The 
question  in  this  case  turns  upon  the  construc- 
tion to  be  put  upon  several  acts  of  parlia- 
ment, the  first  of  which  is  the  31  Qeo.  3. 
c  25.  By  section  2.  of  that  act  certain 
duties  are  to  be  charged  upon  every  piece 
of  vellum  or  parchment,  or  sheet  or  piece 
of  paper,  upon  which  bills  of  exchange, 
promissory  notes,  dec,  are  ingrossed,  written 
or  printed.  And  by  section  4.  it  is  en- 
acted that  nothing  in  the  act  contained 
shall  extend  "  to  charge  any  draft  or  order 
for  the  payment  of  money  to  the  bearers 
on  demand,  bearing  date  on  or  before  the 
day  on  which  the  same  shall  be  issued,  and 
at  the  place  at  which  the  same  shall  be 
drawn  and  issued,  and  drawn  upon  any 
banker  or  bankers,  residing  and  transact- 
ing the  business  of  a  banker  or  bankera, 
within  ten  miles  of  the  place  where  such 
draft  or  order  shall  be  actually  drawn  and 
issued."  But  here  there  is  no  exemption  in 
favour  of  a  post-dated  cheque.  By  section 
19.  all  vellum,  parchment  and  paper  liable 
to  stamp-duty  are  to  be  stamped  before 
they  are  ingrossed,  printed,  or  written  upon, 
and  no  bills,  &c  are  to  be  given  in  evi- 
dence unless  they  are  stamped  as  required. 
Therefore,  it  appears  that  when  a  document 
ought  to  be  stamped,  but  is  not  stamped, 
it  is  not  admissible  in  evidence.  Now,  the 
cheque  in  question  falls  within  the  terms 
of  section  2,  and  the  question  is,  whether 
it  is  also  within  the  exemption  clause 
in  section  4.  The  next  statute  is  the 
55  Geo.  3.  c.  184,  which,  by  section  8, 
continues  all  the  powers  of  the  former 
ad),  31  Geo.  3.  c  25.  The  13th  section 
of  55  Geo.  3.  c.  184.  subjects  to  the  payment 
of  a  penalty  of  100^.  any  person    who 


makes  or  issues,  or  causes  to  be  made  and 
issued,  ^'any  bill,  draft  or  order  for  the 
payment  of  money  to  the  bearer  on  de- 
mand upon  any  banker  or  bankers,  or  any 
person  or  persons  acting  as  a  banker  or 
bankers,  which  shall  be  dated  on  any  day 
subsequent  to  the  day  on  which  it  shall  be 
issued  unless  it  shall  be  duly  stamped  as 
a  bill  of  exchange,  according  to  the  act" 
Under  this  section  the  cheque  in  question 
is  void,  and  could  not  be  pleaded  at  pro- 
duced in  evidenca 

[Mbllob,  J. — ^Yes;  but  even  if  that 
section  should  have  ike  effect  of  making 
it  void  in  the  hands  of  the  maker,  the 
question  still  remains  whether  it  is  so  when 
tiie  bill  is  in  the  hands  of  an  innocent 
holder.  Cbokptok,  J. —  Can  it  be  said 
section  13.  makes  the  bill  void  when  it  is 
in  the  hands  of  a  person  who  cannot  know 
anything  about  its  being  post-dated.] 

It  is  submitted  that  it  is  void.  Then  the 
16  &  17  Vict  c.  59,  by  section  2,  continues 
the  duties  chargeable  under  Uie  powers, 
provisions,  clauses,  regulations,  directions, 
allowances  and  exemptions,  fines,  foifsitnres, 
pains  and  penalties  imposed  by  JEbrmer  acta, 
and  then,  by  section  3,  imposes  upon  drafts 
a  stamp  of  one  penny ;  but  the  question  of 
exemption  from  stamp-duty  still  depends 
upon  the  old  exemption  appearing  in  section 
4.  of  31  Geo.  3.  c.  25.  The  next  statnte  is 
the  21  &  22  Vict  c.  20,  which  continues 
the  provisions  and  penalties  under  former 
acts,  and  by  section  1.  enacts  that  drafts 
or  orders  for  the  payment  of  any  sum 
to  the  bearer  on  demand,  being  payable  to 
any  banker,  Aa,  shall  be  chaigeable  with 
the  stamp-duty  of  one  penny.  It  is  sub- 
mitted that  this  cheque  was  properly  ob- 
jected to,  and  that  it  was  not  admissible 
in  evidence :  firstly,  because  it  was  not 
stamped  as  a  loll  of  exchange,  as  it  ought 
to  have  been ;  and  next,  because  it  is 
void  by  the  13th  section  of  55  Geo.  3. 
C.184. 

[Horace  Uoyd^  in  support  of  the  rule, 
admitted  that  the  objection  was  purely 
one  of  want  of  stamp,  and  was  properly 
taken.] 

The  question  has  been  before  tiie  dif- 
ferent Courts  several  times.     In  Dunt/ord 
V.  Curkwis  (3)  HUl,  J.  refused  to  allow  a 
post-dated  cheque  to  be  received  in  evi- 
(8)  1  Fofti.  fc  Fin.  70S. 
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dence.  In  Oliver  v.  Mortimer  (4)  the  point 
was  agftin  raised,  but  not  detemiined.  In 
Key  Y.  Matthias  (5)  Bramwell,  B.  admitted 
sack  a  cheque  in  evi|lence.  Then  these 
cases  were  cited  in  Whistler  v.  Forster  (6), 
and  the  decision  in  that  case  is  not  against 
the  proposition  now  contended  for,  inas- 
much as  it  was  said  that  the  55  Gea  3. 
c.  184.  s.  13.  and  21  <fe  22  Vict  c.  20.  s.  1. 
applied  only  to  drafts  payable  to  bearer, 
which  are  made  void  by  being  post-dated — 
see  the  judgment  of  Willes,  J., — ^and  not 
to  drafts  payable  to  order.  The  decision, 
therefore,  is  so  far.  in  favour  of  the  defen- 
dant^ and  there  was  an  early  ease  of  AUen 
T.  Z«eve9(7),in  which  it  was  said,  by  Lord 
Kenyon,  C.J.y  to  be  too  clear  for  argument 
that  a  draft  on  a  banker  payable  to  bearer, 
and  post-dated,  oould  not  be  admitted  in 
evidence.  So  also  in  Whitwell  v.  Bennett  (8). 
Williams  v.  Jarrett  (9)  was  cited  at  the 
tiial  of  this  cause,  and  will  be  relied  on 
now;  but  it  is  submitted  that  it  does  not 
apply :  it  was  decided  on  the  12th  section 
of  the  55  Qea  3.  c  184,  while  the  section 
upon  which  the  defendant  here  relies  is  the 
13th,  which  has  the  effect  of  making  it 
▼oid — see  Serle  ▼.  Norton  (10),  where  the 
Court  held  that  a  post-dated  cheque  was 
altogether  void.  Next,  the  recent  act,  21  & 
22  Vict  c.  20,  has  no  operation  so  -  as  to 
make  the  dieque  admismble.  —  They  also 
refened  to  Peacock  v.  Murrtll  (11),  and  to 
Upttone  ▼.  Marehant  (12). 

Horace  Ldoyd,  in  support  of  the  nil& — 
Before  the  statute  21  &  22  Vict  c.  20.  an 
unstamped  instrument^  purporting  to  be  a 
cheque  on  a  banker,  but  post-dated,  could 
not  be  read  in  evidence ;  but  on  the  &ce  of 
it  this  document  appears  to  be  a  properly 
stamped  cheque,  and  is  admissible.  In 
Dunsford  v.  OurUwis  (3)  the  point  was 
not  nosed.  In  Oliver  v.  Mortimer  (4)  the 
count  upon  the  cheques  was  abandoned, 
and  the  nonsuit  was  on  the  conmion  counts ; 
and  Key  v.  Matthias  (5)  is  in  favour  of 

<4)  2  F<xt  &  Fin.  127. 

(5)  3  Ibid.  279. 

(6)  U  Com.  B.  Kep.  N.S.  248 ;  a.  c.  82  Law  J. 
Bep.  (N.8.)  C.P.  181. 

(7)  1  East,  485. 

(8)  8  BosL  ft  P.  669. 
(9)6B.A(Ad.  82. 

(10)  9M€6.&W.309;  i.o.  llLaw  J.  Rep.  (ir.s.) 
Exch.  212. 

(11)  2  Stark.  658. 

(12)  2  B.  &  C.  10. 


the  plaintiff  if  the  cheque  had  been  pay- 
able to  bearer.  The  decision  in  Whistler 
V.  Forster  (6),  if  against  the  plaintiff  at 
all,  is  only  an  obiter  dictum.  The  real 
questions  upon  the  cheque  being  tendered 
in  evidence  were,  What  does  it  purport  to 
be?  and  Is  it  properly  stamped  according 
to  that  purport?  The  penalty  in  section  13. 
of  the  55  Geo.  3.  c  1S4.  was  intended  to 
be  a  security  against  the  perpetration  of 
frauds,  but  can  never  have  been  intended 
to  make  a  cheque  void  when  in  the  hands 
of  an  innocent  holder.  But  the  decision 
in  Williams  v.  Jarrett  (9),  confirmed  by 
Whistler  v.  Forster  (6),  expressly  decides 
this  case,  because  it  shews  that  the  Court 
must  look  at  what  the  document  purports 
on  its  face  to  be.  In  the  latter  of  the 
two  cases,  Willes,  J.  said,  "  Now,  in  the 
case  of  bills  of  exchange,  it  has  been 
held  in  Williasns  v.  Jarrett  (9),  and  other 
cases,  that  the  Court  can  only  look  to  the 
date  appearing  on  the  &ce  of  the  instru- 
ment. That,  no  doubt^  was  the  key  to 
my  Brother  Bramwell's  ruling  in  Key  v. 
Matthias  (5)"  Upon  the  face  of  the  cheque 
in  question,  eveiything  appeara  to  have 
been  in  accordance  with  the  terms  of  the 
statute,  and  it  was  stamped  according  to 
its  purport 

CooKBUSN,  C  J. — ^I  am  of  opinion  that 
this  rule  should  be  made  absolute.  I  quite 
concur  in  thinking  that  Williams  v.  Jar- 
rett (9)  and  Whistler  v.  Forster  (6)  are  ex- 
pressly in  point  If  it  was  necessary  to  state 
my  opinion  whether  the  legislature  intended 
by  the  31  Geo.  3.  c.  25.  and  the  55 
Geo.  3.  c.  184.  to  make  void  all  instru- 
ments which  were  post-dated  the  moment 
it  was  shewn  that  the  apparent  date  was 
not  contemporaneous  with  the  date  on  which 
they  were  issued,  I  should  be  inclined  to 
say  that  it  was  so  intended,  and  I  am  by 
no  means  satisfied  with  the  reasons  given 
for  the  decisions  I  have  referred  to,  but  I 
consider  that  they  are  binding  upon  us ; 
they  have  long  been  acquiesced  in,  and  I 
bow  to  their  weight,  as  we  are  not  to  sit 
in  error  upon  theuL  The  rule  must,  there- 
fore, be  absolute;  and  I  am  not  sorry 
that  it  must  be  so,  for  the  defence  set 
up  was  founded  on  gross  ii\justice  and 
fraud. 

Cbompton,  J. — I  quite  agree  that  we 
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are  bound  by  WUliama  ▼.  Jarrett  (9), 
"which  was  approved  of  in  WhMer  v. 
Foriter  (6),  and  was  decided  on  the  ground 
insisted  on  by  the  plaintiff's  connseL  Those 
cases  establish  the  principle  that  in  con- 
struing the  early  statutes  on  the  subject 
we  ought  to  look  to  the  purport  of  the 
instrument.  If  the  matter  was  new  I  am 
not  convinced  that  we  should  arrive  at  the 
same  conclusion  as  the  Courts  did  in  those 
cases;  but  it  seems  clear  that  we  must 
now  look  to  what  the  instrument  purports 
to  be  on  the  face  of  it. 

Blackbtrn,  J. — I  think  that  Williomu 
▼.  Jarrett  (9)  has  established  that  the 
objection  can  only  be  taken  when  the 
instrument  does  not  bear  the  stamp  which, 
according  to  its  purport,  it  ought  to  bear. 

Shee,  J.  concurred. 

Rule  absolute. 


Attorney  and  Solicitor — Re-admission. 

An  attorney  having  been  struck  off  the 
Boll,  in  order  to  be  called  to  the  bar,  toas 
afteruHirds  disbarred  for  professional  mi^ 
conduct.  After  the  lapse  of  twenty  years, 
he  applied  to  be  re-admitted  an  attorney.  It 
appeared  that  since  his  disbarral  he  had 
lived  a  very  seduded  life ;  but  he  had  filed 
affidavits  two  months  before  the  application, 
stating  every  place  at  which  he  had  lived, 
and  no  affidavits  were  filed  impeaching  his 
eharacter.  The  Court  diepensed  with  the 
affidavits  usually  required  of  professional 
and  other  persons  as  to  his  good  conduct  and 
character  in  the  interval,  and  readmitted 
him  without  a  re-examination. 

Stammers  now  renewed  hia  application 
on  behalf  of  Henry  Hugh  Pyke  to  be 
re-admitted  an  attorney  (1). 

In  addition  to  the  facts  disclosed  on 
the  former  occasion,  the  applicant  filed  an 
affidavit  stating  that  he  had  lived  a  very 
seduded  life  with  his  fiimily  since  he  was 
disbarred,  and  that,  consequently,  he  was 
unable  to  bring  the  affidavits  or  testi- 
monials required  by  the  Court  as  to  his 
character  and  conduct  in  the  interval 
(1)  Seeofil^^p.  121. 


But  he  mentioned  in  his  affidavit  eveiy 
place,  with  Uie  dates,  at  which  lie  had 
been  resident,  and  this  affidavit  was  filed 
two  months  'beforoi  the  present  applicsr 
tion. 

Garth,  on  behalf  of  the  Law  Society  (no 
affidavits  being  filed  in  opposition),  left 
it  to  the  Court  whether  there  was  sufficient 
shewn  to  dispense  with  the  affidavits  of 
good  conduct  generally  required  by  the 
Court;  and  also  submitted  that  if  the 
Court  decided  to  re-admit  the  applicant, 
he  ought  to  pass  a  fresh  examination 
before  he  could  be  re-admitted;  and  he 
cited  the  case  of  a  Mr,  SeweU,  who  had 
been  struck  off  the  Roll  ten  years  be- 
fore, in  order  to  be  called  to  the  bar; 
and  Mellor,  J.  refused  to  order  his  renadmis- 
non  without  he  underwent  a  fresh  ezaminsr 
tion,  although  Mr,  SeweU  in  the  mean  time 
had  been  practising  as  a  barrister,  and 
stated,  as  Mr.  Pyke  did  in  the  present  case, 
that  he  had  been  keeping  up  his  professional 
knowledge  by  reading  legal  works. 

CocKBUBN,  C.J. — ^I  think  we  may  ac- 
cede to  this  application.  We  were  certeinly 
desirous  of  satisfying  ourselves  that  Mr. 
Pyke,  during  the  time  he  has  been 
excluded  from  professional  practice,  has 
conducted  himsdf  with  perfect  propriety 
in  any  business  that  he  had  been  carrying 
on.  We  felt  it  to  be  due  to  the  branch  of 
the  profession  to  which  Mr.  Pyke  sought 
re-admittance,  that  satisfactory  evidence  of 
that  should  be  given ;  because  we  were  ex- 
tremely anxious  to  give  effect  to  that  which 
was  present  to  our  minds,  that  the  same 
character  of  honour  which  belongs  to  one 
branch  of  the  profession  should  belong  also 
to  the  other,  and  that  we  ought  to  be  as 
watchful,  in  order  to  protect  its  honour  and 
credit,  over  the  branch  of  the  profession  to 
which  Mr.  Pyke  seeks  re-admittance,  as  over 
that  branch  to  which  we  and  the  Bar  belong. 
But  we  cannot  expect  impossibilities ;  and 
if  Mr.  Pyke,  during  the  twenty  years 
that  he  has  been  excluded  from  the  profes- 
sion, has  not  been  brought  into  relations 
of  business  with  persons  to  whom  he  can# 
apply  for  testimonials  as  to  his  conduct,  I 
do  not  think  that  impossibility  ought  to 
stand  in  the  way  of  his  renadmittance,  if 
we  think  under  all  the  circumstances  he  has 
done  enough  to  atone  for  any  professional 
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mjaoondnct  for  which  in  earlier  life  he 
was  remored ;  and  I  think  we  maj  safely 
say  that  Mr.  P^ke  has  been  excluded  long 
enoogh,  reference  being  had  to  the  matter 
wliich  was  the  canse  of  his  exclusion.  I 
tiunk  we  may  accede  to  this  application, 
and  allow  Mr.  Pyke  to  be  re-admitted  an 
attorney. 
Blackburn,  J.  and  Sheb,  J.  concurred. 

Order  accordingly » 


1865.      1 
June  17.*  j 


WnjJAMS  V,  BEYKOLDS  A2n> 
ANOTHEB. 


C<mtract  of  Sale — Measure  of  Damages 
for  NonrDelivery — Profit  on  Re-Sale. 

On  a  contract  to  sell  cotton  of  a  certain 
qvalitpat  a  certain  price,  to  be  delivered 
at  a  future  time,  the  measure  of  damages 
for  non-delivery  is  the  difference  bettoeen 
the  contract  price  and  the  market  price  at 
the  time  limited  for  the  delivery;  and  the 
buyer  cannot  recover  for  the  loss  of  profit 
wAif4  he  would  have  made  by  carrying 
out  a  re-sale  at  a  higher  price  made  in  the 
wterwBl  between  the  contract  and  the  time 
for  delivery. 

Declaration,  that  it  waa  agreed  between 
tiie  plaintiff  and  defendants,  that  the  defen- 
dants should  sell  and  deliver  to  the  plaintiff, 
and  that  the  plaintiff  should  buy  of  the 
defendants,  about  500  piculs  of  China  cotton, 
at  the  price  of  16f  rf.  per  lb.,  to  be  delivered 
in  the  month  of  August  1864,  guaranteed 
&ir;  that  the  defendants  delivered  and  the 
plaintiff  accepted  181  piculs,  but  although 
all  oonditiona  had  been  performed,  <&c,  and 
the  plaintiff  was  ready  and  willing  to  receive, 
yet  the  defendants  did  not,  in  the  said  month 
of  August  or  at  any  time,  deliver  to  the 
phuntiff  the  residue  of  the  cotton,  whereby 
the  plaintiff  was  incapacitated  from  per- 
forming a  sub-contract  for  the  sale  of  the 
cotton  at  a  higher  price  than  16|(f.,  and 
the  plaintiff  lost  the  profit  he  would  have 
nceived  for  the  performance  of  the  said 
*ttb-contract 

I^leas — First,  that  it  was  not  agreed  as 
^eged;  secondly,  that  the  plaintiff  was  not 
'^y  and  willing  to  accept  the  residue  as 

*  At  tbe  SitttiigB  after  Term. 


alleged;  thirdly,  that  the  defendants  did 
deliver  the  residue  in  August;  fourthly, 
that  the  defendants  were  prevented  from 
delivering  by  the  acts  of  the  plaintiff. 

Issues  joined  thereon. 

At  the  trial,  before  Shee,  J.,  at  the  Liver- 
pool Spring  Assizes,  it  appeai*ed  that  the 
plaintiff  and  defendants  were  Liverpool 
cotton  brokers.  On  the  1st  of  April  1864 
the  plaintiff  and  defendants  contracted  by 
bought  and  sold  notes  for  the  purchase  by 
the  plaintiff  of  the  defendants,  of  ''about 
500  piculs  China  cotton,  @  16jd  per  lb., 
to  be  delivered  in  August  this  year,  gua- 
ranteed fair."  And  on  the  25th  of  May  1864 
the  plaintiff  contracted  to  sell  to  Messrs. 
Mayall  <fe  Anderson  ''  about  500  piculs 
China  cotton,  @  19fef.  per  lb.,  guaranteed 
fair,  August  delivery.*'  The  defendants  de- 
livered about  181  piculs  before  the  end  of  ^ 
August,  which  were  handed  over  by  the 
plaintiff  to  Mayall  <k  Anderson;  but  the 
defendants  did  not  deliver  any  more  cotton 
by  the  end  of  August.  On  the  1st  of  Sep- 
tember the  market  price  of  cotton  had 
again  fallen,  and  the  price  of  "fair  China 
cotton"  was  then  \%\d.  per, lb.  It  was  ad- 
mitted that  it  was  the  universal  custom  at 
Liverpool  in  contracts  like  the  present,  for 
"forward  delivery,"  for  the  purchaser  to 
re-seU  as  in  the  present  case.  A  verdict  was 
taken  for  the  plaintiff  for  515^.  19«.  as 
damages  on  account  of  the  residue  not 
delivered  which  included  the  loss  of 
profits  which  the  plaintiff  would  have 
realized  on  his  re-sale;  with  leave  to  the 
defendants  to  move  to  reduce  the  verdict 
to  257/.  19«.  M.,  if  the  Court  should  be 
of  opinion  that  the  measure  of  damages 
was  only  the  difference  between  the  con- 
tract price  and  the  market  price  op  the  last 
day  for  delivery,  when  the  breach  of  con- 
tract occurred. 

A  rule  nisi  having  been  obtained  accord- 
ingly,— 

R.  O.  Williams  shewed  cause. — He  con- 
tended that  as  it  was  well  known  that  on 
such  contracts,  the  contract  was,  as  it  were, 
sure  to  be  transferred  by  a  sub-sale,  the  defen- 
dants were  liable  to  any  loss  of  profit  which 
might  have  been  made  by  the  plaintiff  on 
a  re-sale,' for  which  a  contract  had  been  made, 
subject  only  to  the  condition  that  the  re-sale 
had  been  made  at  the  actual  market  price 
at  the  time.  The  following  cases  were  re- 
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ferred  to  in  the  coarse  of  his  argument — 
Borries  v.  Hnichinson^W  Ote  v.  du  Lanca- 
shire and  Yorkshire  RaUway  Company  (2) ^ 
Wilson  V.  the  Lancashire  and  Yorkshire 
Bailwdy  Company  (S),  Randall  v.  JRoper  (4), 
Smeed  v.  Foord  (5)  and  Dunlop  v.  Higgins 
(6). 

Quain,  in  support  of  the  rule,  was  not 
called  upon  to  argua 

Crompton,  J. — The  rule  must  be  made 
absolute  to  reduce  the  damages.  The  extra 
damages  which  the  plaintiff  claims  are  not 
recoverable  either  on  authority  or  principle. 
The  contract  is  to  deliver  cotton  within  a 
certain  time ;  between  the  making  of  the 
contract  and  the  limit  of  the  time  for  the 
delivery  the  price  rises,  so  that  the  buyer 
is  in  a  position  to  make  an  advantageous 
re-sale;  afterwards  the  price  again  falls,  and 
at  the  time  the  contract  is  broken  by  the 
non-delivery  the  real  or  market  price  is 
higher  than  the  contract  price,  but  lower 
than  that  at  which  the  plaintiff  agreed  to 
sell.  What  is  the  measure  of  damages  1  In 
general,  the  difference  between  the  contract 
price  and  the  real  or  market  price  at  the 
time  of  breach.  But  the  plaintiff  contends 
that  the  criterion  of  the  market  price  does 
not  apply;  but  he  says  the  loss  of  his  profits 
by  the  re-sale  is  the  measure  of  damages. 
I  do  not  agree  to  this  proposition.  The  plain- 
tiff maintains  that  he  is  entitled  to  special 
damage,  '^because,"  he  says,  "having  made 
a  contract  of  sale  at  a  higher  price,  by 
your  (the  defendants')  default  I  have  lost 
this  bargain,  and  I  have  a  right  to  pin  you  to 
that  price."  But  this  is  not  within  the  rule 
that  measures  the  damages  by  the  conse- 
quences naturally  flowing  from  the  breach, 
or  such  as  are  within  the  contemplation  of 
the  parties  at  the  time  of  the  contract.  Mr. 
Mayne,  in  his  book  on  Damages,  p.  15, 

(1)  Post,  C.P.  169;  B.C.  18  Com.  B.  Rep.  N.S. 
445. 

(2)  6  H.  &N.  211;  8.C.  SO  Law  J.  Bep.  (v.8.) 
Exch.  11. 

(3)  9  Com.  B.  Bep.  N.S.  682;  b.  c.  80  Law  J. 
Rep.  (N.B.)  C.P.  232. 

(4)  £.  B.  &  B.  84;  b.c.  27  Law  J.  Bep.  (n.b.) 
Q.B.  266. 

(5)  1  £1.  &  EL  602;  b.o.  28  Law  J.  Bep.  (N.S.) 
Q.B.  178. 

(6)  1  H.L.  Cas.  381. 


citing  Hadley  v.  BaxendaU  (7),  says  rightly, 
"  The  first,  and  in  iad  the  only  inquiry  is, 
whether  the  damage  complidned  of  is  the 
natural  and  reasonable  result  of  the  defen- 
dant's act ;  it  will  assume  that  character  if 
it  can  be  shewn  to  be  such  a  consequence  as 
in  the  ordinary  course  of  things  would  flow 
from  the  act,  or  in  cases  of  contract,  if  it 
appears  to  have  been  contemplated  by  both 
parties."  The  extra  damage  here  sought  to 
be  recovered  does  not  come  within  either 
branch  of  the  rule ;  and  all  the  authorities 
are  against  it.    Dunlop  v.  Higgins  (6)  was 
a  case  under  the  Scotch  law,  and  all  that 
Lord  Cottenham  says  amounts  to  no  more 
than  that  it  was  not  a  case  to  reduce  the 
damages  to  the  English  rule.   In  Borries  v. 
Hutchinson  (1)  the  Court  must  be  taken  to 
have  considered  the  sub-contract  as  contem- 
poraneous and  known  to  the  defendant  at 
the  time  of  lus  contract.     In  Mayne  on 
Damages,  p.  18,  after  noticing  Dtadop  v. 
Higgins  (6)  as  no  authority  in  England, 
Mr.    Mayne    observes,    "It  is,    however, 
remarkable  for  a  vigorous  onslaught  upon 
the  English  law  by  so  formidable  an  op- 
ponent as    Lord  Cottenham,"    and   after 
noticing  Lord  Cottenham's  dicta,  he  then 
makes    this    very    good    remark :    "  The 
question  is,  not  what  profit  the  plaintiff 
might  have    made,    but   what    profit  he 
professed   to  be   purchasing.     Not    what 
damage  he    actually    suffered,   but  what 
the   otiier    contemplated    and    undertook 
to  pay   for.     It  is  quite  aleai  that  loss 
of  profits  by  a  re-sale  can  never  be  con- 
templated, unless  the   re-sale  has   taken 
place  at  the  time  and  is  communicated  to 
the  other  party.    The  reason  is  that  such 
a  profit  is  utterly  incapable  of  valuation. 
It  may  depend  upon  change  of  weather,  a 
scientific  discovery,  an  outbreak  of  war, 
a  workmen's  strike.    It  will  depend  upon 
the  ener^  and  sagacity  of  the  person  who 
purchases  the  goods,  and  the  solvency  of 
the  person  to  whom  he  sells  them  again. 
In  short,  if  the  Scotch  rule  were  to  be  car- 
ried out  to  its  fair  extent,  no  one  could 
contract  to  sell    goods  which  were    not 
actually  in  his  possession  without  chaiging 
an  additional  premium  commensurate  to 
the  profits  which  the  vendee  might  pos- 

<7)  9  Ezoh.  Bep.  841 ;  t.  o.  28  Law  J.  Rep.  (H.s.) 
Ezch.  179. 
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aiblj  make,  and  for  which  he  himself 
would  lave  to  pay,  if  prevented  from  carry- 
ing out  his  agreement''  There  would  be 
great  difficulty  in-  saying,  where  a  contract 
is  made  for  delivery  at  a  particular  date, 
at  a  time  when  the  price  is  constantly  flue- 
tnatiog,  that  the  seller  contemplated  as 
part  of  his  liability,  in  case  of  default,  the 
loss  of  any  more  advantageous  contract  that 
the  buyer  might  have  the  opportunity  of 
making.  This  is  just  like  the  case  of  the 
purchase  of  stock  for  the  account,  and  it 
never  was  thought  of  looking  at  anything 
but  the  price  of  stock  at  the  time  of  deli- 
veiy,  the  loss  to  the  buyer  being  the  loss 
of  the  stock ;  any  other  loss  would  not  be 
"the  natural  consequence"  of  the  breach 
of  contract  (which  is,  perhaps,  a  better 
phrase  than  being  <'  too  remote"),  and  not 
in  the  contemplation  of  the  parties.  The 
seller  contracts  on  a  speculation  of  what 
the  price  may  be  at  the  time  of  delivery, 
and  not  with  reference  to  five  or  six  bar- 
gains which  the  buyer  may  make  in  the 
mean  time,  about  which  he  knows  nothing; 
and  this  is  veiy  different  from  the  case 
where  parties  contract  for  the  supply  of 
materials  to  carry  out  an  actual  contract 
already  made  and  known  to  both  of  them. 
The  rule  must  be  absolute  to  reduce  the 
damages  to  267/.  19«.  6d,  the  difference 
between  the  contract  price  and  the  market 
price  at  the  date  for  delivery. 

Blackbubn,  J. — I  am  of  the  same  opin- 
ion. On  the  1st  of  April  1864  the  pLiintiff 
and  the  defendants  entered  into  a  contract 
by  which  the  defendants  agreed  to  sell  500 
picols  of  China  cotton  at  16f  d  per  lb.,  to 
be  delivered  in  August  They  had  there- 
fore all  the  month  of  August  to  supply 
a  certain  quantity  of  cotton,  answering  the 
description  given,  at  a  certain  price;  and 
at  the  end  of  August  they  had  not  delivered 
the  whole  of  the  cotton.  On  the  above 
facts  the  measure  of  damages  would  have 
been  the  difference  between  the  contract 
price  of  16 fd,  and  the  market  price  at  the 
end  of  August,  the  latest  time  for  delivery, 
which  was  18^  The  question  is,  whether 
the  further  facts  in  the  case  make  any 
difference.  This  was  a  contract  in  the 
ordinary  course  for  the  sale,  not  of  any 
specific  cotton,  but  of  cotton  of  a  particular 
description  bought  on  speculation.  It  was 
admitted   that  such  contracts  were  to  a 


certain  extent  the  subject  of  re-sale,  that  is, 
that  in  the  ordinary  course  the  buyer  does 
not  re-sell  or  transfer  the  contract,  like  a 
bill  of  lading,  but  he  contracts  with  some 
other  person  to  sell  a  similar  quantity  of 
goods  of  a  like  description  to  those  he  has 
bought,  relying  on  his  purchase  as  the 
source  by  which  to  carry  out  his  sub-con- 
tract. There  are,  no  doubt,  cases  in  which 
by  the  course  of  business,  if  one  party 
makes  a  contract  binding  himself  to  deliver 
goods,  he  makes  the  contract  to  deliver 
to  others  whom  the  purchaser  may  name, 
who  rely  only  on  the  original  seller's  lia- 
bility; but  that  iis  not  the  present  case. 
The  additional  facts  here  are,  that  on  the 
25th  of  May  1864  the  plaintiff  contracted 
to  supply  to  Messrs.  Mayall  &  Anderson 
500  piculs  of  China  cotton  at  19|d,  to  be 
delivered  in  August  When  the  end  of 
August  came,  if  the  defendants  had  ful- 
filled their  contract,  the  plaintiff  would  have 
handed  over  the  cotton  to  his  purchasers 
and  would  have  gained  a  considerable  profit 
by  the  transaction.  It  was  argued  that 
because  this  purchase  was  made  at  Liver- 
pool, and  all  there  know  that  cotton  is 
bought  on  speculation  to  sell  again,  and 
that  the  purchaser  as  a  matter  of  course 
would  enter  into  a  fresh  contract  relying  on 
the  performance  by  the  defendants  of  their 
contract  to  enable  the  plaintiff  to  carry  out 
his,  and  that  the  non-delivery  of  the  cotton 
by  the  defendants  would  entail  the  breach 
by  the  plaintiff  of  his  sub-contract,  the 
loss  of  the  profits  by  the  re-sale  would 
be  a  natural  consequence  of  the  defendants' 
breach  of  contract  But  no  one  case  cited, 
or  which  could  have  been  cited,  bears  out 
this  proposition;  and  I  cannot  see  that 
this  loss  of  profit  was  the  natural  con- 
sequence of  the  defendants'  breach  of 
contract.  It  was  not  at  all  a  necessary 
consequence,  not  even  a  natural  one, 
that  the  purchaser  should  rely  on  the 
seller's  contract  alone  to  fulfil  his  own  con- 
tract If  he  had  reason  to  doubt  the  seller's 
solvency,  it  would  have  been  very  impru- 
dent of  him  to  do  so.  The  plaint^  might 
have  gone  into  the  market  and  supplied 
the  cotton  for  his  sub-contract  from  thence. 
In  point  of  fact  the  plaintiff  did  rely  on 
the  defendants,  but  that  is  no  reason  for 
saying  that  therefore  the  defendants  are 
liable  for  aU  the  consequent  loss.    Many 
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analogous  cases  may  be  put  One  con- 
stantly sees  in  the  advertising  columns  of 
the  Timei  such  advertisements  as  that  "  in 
consequence  of  failure  of  remittances  from 
abroad,  Messrs.  A.  are  obliged  to  stop 
payment"  Could  it  be  maintained  for  a 
moment  that  the  merchant  here  could 
recover  as  damages  from  his  foreign  corre- 
spondent all  the  loss  he  has  suffered  by 
being  obliged  to  suspend  payment?  There 
can  be  no  doubt  that  all  he  could  recover 
would  be  the  amount  due,. with  interest; 
and  the  loss  of  credit  consequent  on  the 
failure  of  the  remittances  could  form  no 
ground  of  special  damage.  So  in  the  case 
of  bills  of  lading,  by  which  goods  are  made 
deliverable  to  the  consignee  or  assigns  for 
the  express  purpose  of  making  them  trans- 
ferable on  delivery,  so  that  they  may  be 
used  for  the  purpose  of  fresh  contracts, 
if  the  shipowner  fails  to  deliver,  it  has 
never  been  suggested  to  include  in  the 
damages  to  be  recovered  the  increased 
value  at  which  the  goods  had  been  sold 
during  the  interval  of  carriage.  So  again 
on  the  Stock  Exchange,  in  the  sale  of  shares 
or  stock  for  the  account,  the  contract  is 
made  for  the  express  purpose  that  the  pur- 
chasers may  pass  the  contract  from  hand 
to  hand,  yet  it  has  never  been  contemplated 
that  the  original  seller  would  be  liable  for 
the  highest  price  obtained  between  the  day 
of  contract  and  the  day  of  account;  yet 
if  the  argument  for  the  plaintiff  is  good, 
it  would  follow  that  he  would  be  so  liable. 
We  must,  therefore,  look  to  the  conse- 
quences that  would  follow  were  we  to  allow 
this  present  claim  ;  and  not  only  is  there 
no  authority  in  any  analogous  case,  but 
the  inconveniences  would  follow  which  are 
pointed  out  in  the  passage  read  by  my 
Brother  Crompton  from  Mayne  on  Damagof, 
and  against  which  the  writer  gives  very 
good  reasons.  I,  therefore,  am  clearly  of 
opinion  that  the  rule  must  be  absolute  to 
reduce  the  damages  to  the  smaller  sum. 

Shee,  J. — I  am  of  the  same  opinion.  I 
think  we  ought  to  adhere  to  the  rule  laid 
down  in  HadUy  v.  Baxendale  (7),  which 
meets  this  case  exactly.  In  that  case,  it  is 
laid  down  that  the  damages  are  to  be  such 
as  naturally — that  is,  in  l^e  ordinaiy  course 
of  things — ^arise  from  the  breach  of  duty 
complained  of,  or  such  as  may  be  fjEorly 
considered  to  have  been  in  the  contempla- 


tion of  the  parties  at  the  time  they  entered 
into  the  contract  Take  the  first  proposition: 
can  the  loss  of  the  profits  on  the  sub-contract 
be  said  to  arise  naturally  and  in  the 
ordinary  course  of  things  from  the  breach? 
Not  unless,  in  the  ordinary  course  of  things, 
the  plaintiff  could  have  sold  at  a  profit,  on 
the  last  day  of  August  But  it  cannot  be 
that  the  loss  of  any  profit  he  might  make 
in  the  interval  is  the  natural  consequence 
of  the  breach ;  for  whether  a  profit  may 
be  made  depends  on  drcumatances  altoge- 
ther out  of  the  ordinary  course  of  things; 
this  loss  of  profit,  therefore,  cannot  be  the 
natural  result  of  the  defendants'  breach  of 
contract.  Again,  can  it  be  said  to  have 
been  fairly  and  reasonably  in  the  contem- 
plation of  the  parties  at  the  time  of  the 
contract  ?  Both  parties  had  communicated 
all  they  knew ;  but  they  could  not  have 
formed  any  opinion,  and  could  not  foresee 
whether  or  not  the  purchaser  would  be  able 
to  realize  a  profit  in  the  mean  time.  The 
extra  damages,  therefore,  do  not  fall 
within  either  alternative  of  the  rule,  and  the 
verdict  must  be  entered  accordingly. 

EuU  absolute.  (8) 
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Pauper  Lunatic — Irremovability — Con- 
structive Residence, 

A  pauper^  having  occupied  lodgings  %n  a 
parish^  left  the  parish  intending  to  return  as 
soon  as  his  trade  became  better;  he  did  not 
retain  his  lodgings,  but  left  some  old  clothes 
there  in  the  hands  of  the  landlord,  and  in 
his  absence  his  lodgings  u>ere  net  occupied, 
and  he  could  have  had  them  at  any  time  on 
his  return.  After  three  mignM  absence,  he 
returned : — Held,  thai  the  pauper  wou  not 
constructively  resident  in  the  parish  during 
the  three  months,  and  thai  the  absence  formed 
a  break  in  the  residence, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  179.] 


(8)  The  law  of  France  aa  to  damages  in  suGh  a 
case  leems  to  be  preoiaely  that  laid  down  in  the 
Bngliah  GonrtB :  lee  Poihier,  TraUi  des  ObUga- 
tions,  part  1,  ch.  2,  art.  8,  §  161. 
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June  17.*}       BICHAED80N  t;.  LOCKLIK. 

Venue  —  Local  Action  —  Nuisance  — 
Pleading. 

An  action  for  damage  arising  from  a 
pvhlie  nuisance  on  real  property,  <u  on  a 
p^ic  highway,  is  a  local  action;  and  if 
^e  is  no  local  description  in  the  body  of 
^d^laration,  the  county  inthemargin  must 
he  taken  to  be  repeated  in  the  declarcUion^ 
<^itisamatericd allegation;  andonaplea 
traversing  the  existence  of  the  highway,  proof 
^hat  the  highway  is  in  another  county  is  a 
fatal  variance  and  ground  of  nonsuit. 

Declaration. — Sarrey,  to  wit  The  plain* 
tiff  complains,  &c  For  that  the  defendant 
wrongMy  altered  and  diverted  a  certain 
footway  through  a  certain  piece  of  land  over 
which  the  public  had  a  right  of  way,  and 
that  the  d^endant  negligently  and  impro- 
perly made  the  alteration  and  diversion  by 
leaving  a  tree  in  the  middle  of  the  pathway 
80  altered  and  diverted,  and  also  by  wholly 
^  pardy  filling  up  a  certain  ditch  on  one 
side  of  the  pathway,  so  altered  and  diverted, 
^7  placing  in  the  ditch  a  quantity  of  fEiggots, 
aod  kying  thereon  certain  earth,  which 
^ggots  and  earth  being  so  negligently  and 
unproperlylaid  down  became  unsoimd,  un- 
safe and  unfit  for  use  as  a  public  footway, 
whereby  the  plaintiff  whilst  lawfully  passing 
along  the  footway  was  tripped  up  by  reason 
of  the  faggots  not  being  properly  put  down, 
ud  fell  and  was  injured,  &c 

Pleas — ^First,  not  guilty;  secondly,  that 
&e  phiintiff  was  not  lawfully  passing  along 
the  footway;  thirdly,  that  the  defendant  did 
what  is  complained  of  by  the  plaintiff's 
licence.     Issue  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the 
Bnirey  Spring  Assizes,  1865,  the  plaintiff 
was  nonsuited  on  the  opening  of  counsel, 
on  the  ground  that  the  cause  of  action  was 
local,  and  that  Longhton,  the  place  in  which 
the  alleged  footway  was  situate,  was  in  the 
comity  of  Essex. 

A  role  nisi  having  been  obtained  to  set 
the  nonsuit  aside,  and  for  a  new  trial,  on 
the  ground  that  the  cause  of  action  was  not 
local,  and  that  the  objection  was  not  open 
to  the  defendant  on  the  record  as  it  stood; 

that  the  objection  that  the  action  was 
*  At  the  SittingB  after  Term. 

Nbw  SKETsa,  84.— Q.B. 


improperly  brought,  and  the  venue  laid  in 
Surrey  was  not  ground  of  nonsuit 

Fearce  shewed  cause. — ^The  action  is  for  a 
nuisance  to  a  highway  which  is  clearly  local 

[CsoMPTON,  J. — There  can  be  no  doubt 
of  that:  the  question  is,  whether  the  fact  of 
the  road  being  in  another  county  was  ground 
of  nonsuit.] 

It  would  appear  to  be  so.  If  the  objection 
appear  on  the  record  it  is  ground  of  de- 
murrer— The  Mayor  of  Berwick  v.  Ewart  (1); 
but  if  not,  it  is  ground  of  nonsuit — 1  Chitty 
on  Pleading,  290,  7th  edit,  and  the  cases 
there  cited. 

[Cbompton,  J.  — Boyes  v.  Hewetson  (2) 
is  an  authority  the  other  way.] 

Bullen  and  Leake's  Precedmts  of  Plead- 
ing,  p.  2,  2nd  ed.,  cites  the  Pleading  Rule  4, 
Tnn.  Term,  1853,  which  is  the  same  as 
Rule  8,  Hil.  Term,  4  WUl.  4.  "  The  name 
of  a  county  shall  in  all  cases  be  stated  in 
the  margin  of  the  decUration,  and  shall 
be  taken  to  be  the  venue  intended  by  the 
plaintiff,  and  no  venue  shall  be  stated  in 
the  body  of  the  declaration,  or  in  any  sub- 
sequent pleading.  Provided,  that  in  cases 
where  local  description  is  now  required, 
such  local  description  shall  be  given."  And 
then  proceeds :  "  The  venue,  or  the  county 
named  in  the  margin  of  the  declaration,  is 
the  place  where  aU  the  facts  alleged  in  the 
declaration  are  supposed  to  have  happened. 
Where  the  place  of  the  happening  of  a  £act 
is  a  material  allegation,  the  venue  so  stated 
in  the  maigin  supplies  that  allegation  in  the 
absence  of  any  other  statement" — citing 
Cooky.  Bwift  (3)  and  Boydellv.Harhness  (4). 

Teaiman^  in  support  of  the  rule,  con- 
tended that  the  action  was  not  local  but  tran- 
sitory, being  not  in  rem,  but  in  personam. 

[Blackburn,  J. — This  is  an  action  for  a 
nuisance  caused  on  real  property;  such  an 
action  is  clearly  local.] 

If  the  Court  are  of  opinion  that  the  cause 
of  action  is  local,  there  can  be  little  doubt 
that  the  objection  is  ground  of  nonsuit 

Cbompton,  J. — ^There  is  clearly  nothing 
in  the  first  point;  and  as  to  the  other,  on 
consideration  I  think  the  plaintiff  *s  counsel 

(1)  2  W.  BUck.  1068. 

(2)  2  Bing.  N.G.  675. 

(3)  14  Mee.  &  W.2S5;  b.c.14  Law  J.  Rep.  (N.s.) 
Exch.  861. 

(4)  8  Com.  B.  Rep.  168 ;  b.  c.  15  Law  J.  Rep. 
(ir.8.)  C.P.  288. 
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is  right  in  declining  to  argue  the  question. 
This  is  an  action  founded  on  a  nuisance  on 
real  property,  and  there  can  be  no  doubt 
that  such  causes  of  action  are  always  locaL 
Then,  was  the  nonsuit  the  proper  mode  of 
taking  advantage  of  the  action  being  brought 
in  the  wrong  county  1  That  depends 
on  whether  the  venue  in  the  margin 
amounts  to  an  allegation  in  the  declaration 
that  the  act  complained  of  took  place  in 
Surrey;  for,  if  it  does,  then  the  fact  of  the 
footway  being  in  Surrey  is  a  material  part 
of  the  issue  on  a  traverse  that  there  was 
any  such  footway.  Now,  under  the  4th  Plead- 
ing Rule,  Trin.  Term,  1853,  "the  name  of 
a  county  shall  in  all  cases  be  stated  in  the 
margin  of  a  declaration,  and  shall  be  taken 
to  be  the  venue  intended  by  the  plaintiff, 
and  no  venue  shall  be  stated  in  the  body  of 
the  declaration'';  that  is,  the  venue  in  the 
margin  shall  be  taken  as  an  averment  that 
the  cause  of  action  arose  in  the  county 
named  in  the  margin.  The  only  question 
in  my  mind  was,  whether  there  was  any 
exception  as  to  local  actions  by  reason 
of  the  proviso  in  the  rule,  '*  that  in  cases 
where  local  description  is  now  required 
such  local  description  shall  be  given/'  but 
the  cases  of  Cooky.  Swift {2)  and  Boydell  v. 
Harhne8s{^)  cited  in  Bullen  and  Leake,  seem 
to  shew  that  the  venue  in  the  margin  must 
be  taken  to  be  incorporated  in  the  decla* 
ration  for  this  purpose,  when  it  is  material 
that  the  place  in  which  a  fact  happened 
should  be  stated.  And  other  text  writ^n 
seem  to  adopt  this  view,  and,  therefore,  as 
we  have  the  authorities  and  text  writers 
agreeing,  I  think  we  ought  to  follow  them. 
I  therefore  think  that  the  nonsuit  was  right. 
Blackbubn,  J.  —  I  am  of  the  same 
opinion.  The  declaration  is  very  inartifi- 
cially  drawn,  but  in  effect  it  amounts  to 
saying  that  the  plaintiff  was  guilty  of  a 
public  nuisance  in  obstructing  a  public 
footway,  and  that  in  consequence  the  plain- 
tiff suffered  damage.  Such  a  cause  of  action 
is  clearly  local.  Now,  it  seems  to  me  that 
what  is  said  in  Roscoe  on  Evidence,  p.  487, 
10th  edit.,  is  quite  true:  "If  the  action  ia 
local,  and  it  appears  in  evidence  that  the 
premises  are  not  situate  within  the  county, 
this  is  not  a  ground  of  nonsuit  or  objection 
at  Nisi  Prius,  unless  the  plea  raises  the 
point  of  venue,  or  the  effect  is  to  produce  a 
variance."    And  the  question  is,  whether 


on  the  present  pleadings  the  effect  ia  to 
raise  a  variance.  Now,  il  by  reason  of  the 
venue  in  the  margin  the  all^ation  is  to  be 
taken  as  repeated  in  the  declaration  that 
the  footway  was  in  Surrey,  then  that  fact 
is  a  material  part  of  the  issue  on  a  plea 
that  there  is  no  such  public  footway.  In 
Bullen  and  Leake's  Pleading  (page  2,  2nd 
edit),  (Jock  v.  Swift  (3)  and  Boydell  v. 
Harkness  (4)  are  cited  in  support  of  the 
proposition  that  "when  the  place  of  the 
happening  of  a  fact  is  a  material  all^ation, 
the  venue  stated  in  the  margin  supplies 
that  allegation  in  the  absence  of  any  other 
statement,"  and  those  cases  fisdrly  bear  out 
that  proposition.  We  therefore  must  take 
it  that  in  the  present  declaration  there  is 
what  amounts  to  an  allegation  that  the 
footway  was  in  Surrey,  and  that  being  a 
material  averment,  a  variance  is  raised  by 
the  plea  between  theaU^ation  and  the  proof. 
Crompton,  J.  added, — ^The  declaration 
amounts  to  an  allegation  that  there  was  a 
public  footway  in  Surrey;  and  the  plea, 
that  there  was  no  footway  in  Surrey. 

Rule  discharged  (5). 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Queen* s  Bench,  J 
1865.      )  , 

June  16.     f       THAdOSBAY  tr.  WOOD.* 

Vendor  and  Purchaser — Qualified  Cove- 
nant for  Title. 

In  a  deed  of  conveyance  in  fee  from  the 
defendant  to  the  plaintiff  of  a  house  and 
premises  then  in  the  occupation  of  the  defen- 
dant^ ^^togeUver  with  all  lights^  l^ferideSj 
privileges,  easements  and  appurtenances  to 
the  premises  belonging  or  in  anywise  apper- 
taining or  usually  held  and  enjoyed  there- 
with,  or  deemed  or  taken  as  party  parcel  or 
member  thereof*  the  defendant  covenanted 
"  that  notwithstanding  any  act,  deedy  matter 
or  thing  whatsoever  made,  done  or  permitted 
by  him,  or  any  person  claiming  through 
him,  he,  the  defendant,  hath  now  good  tiUe 
to  convey  the  messuage  and  premises  with 
the    appurtenanees.**     Some    years    before 

(6)  The  Court  seem  to  haye  attiuned  that  thero 
was  a  travene  of  the  right  of  wajr;  but  the  lieM 
were  as  above  set  out. 

•  Decided  in  the  Sittings  after  Trinity  Term, 
coram  Erie,  C.J.,  Martin,  B.,  Willes,  J.,  Chan- 
nell,  B.,  Keating,  J.,  Pigott,  B.  and  Smith,  J. 
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tkis  ttmtyaaMe  the  de/mdant,  being  then 
owner  m  fee  and  occupier   of  the    eame 
kouiCf  dEv.,  which  was  then   in  the  same 
date  and  condition^  entered  into  a  con- 
tract in  writing  with   the  owners  of  the 
atgoininff  premises  that  the   cornice   and 
wpwOs  and  three  windows  of  the  defendants 
hmse  ofieriooking    the  adjoining  premises 
were  encroachments,  and  agreed  to  pay  an 
annual  sttm  of  5s.  so  long  as  he  was  per- 
mitted  to  use  the  said  cornice,  spouts  and 
windom.    The  defendant  had  never  acquired 
any  easement  in  respect  of  the  cornice,  spouts 
or  windows  by  twenty  yeari  user: — Held 
f  affirming  the  judgment  of  the  Court  of 
Queeris  Bench),  ^hat  there  was  no  breadi 
of  comnanJt  for  title  by  the  defendant^  for 
ihat  he  only  conveyed  the  premises  so  far  as 
he  was  possessed  or  could  convey  them,  and 
that  his  qnaUfied  covenant  for  title  limited 
kit  eotenant  to  that  which  he  actuaUy  had, 
or  but  for  any  act  of  his  would  have  had, 
and  that  he  had  not  and  never  would  have 
acquired  any  easement  in  the  windows,  dhc, 
inaemuch  as  the  adjoining  owners  would 
hose  inteffered  to  prevent  him  but  for  his 
ocknowledgmenL 

This  was  an  appeal,  by  the  plaintiff, 
from  the  judgment  of  the  Court  of  Queen's 
Bench,  making  absolute  a  rule  to  enter  a 
verdict  for  the  defendant  upon  a  point 
reserved  at  the  trial  (1). 

The  action  was  brought  to  recover  dam- 
ages for  the  breach  of  a  covenant  contained 
in  a  deed  of  conTeyance  by  the  defendant 
to  the  plaintiff  of  a  certain  house,  garden, 
hereditaments  and  premises,  in  the  town 
of  Nottingham.  The  deed  conveyed  the 
premises  in  fee  to  the  plaintiff,  "  together 
with  all  lights,  liberties,  privileges,  ease- 
ments, profits  and  appurtenances  to  the 
nid  menuage,  garden,  hereditaments  and 
premises  belonging  or  in  an]rwise  apper- 
tauung,  or  usually  held,  occupied  or  enjoyed 
thoewith,  or  deemed  or  taken  as  part, 
parcel  or  member  thereof;''  and  the  defen- 
dant covenanted  in  the  said  conveyance, 
**tfaat  notwithstanding  any  act,  deed,  matter 
or  thing  whatsoever  made,  done  or  per- 
mitted by  him  or  any  other  person  claim- 
ing through  him,  he,  the  defendant,  then 
had  good  right  and  title  to  grant  and  convey 
the  messuage  and  garden  with  the  appur- 
tenances. 

(1)  S3  Law  J.  Rep.  (v.s.)  Q.B.  275. 


At  the  trial,  it  was  proved  that  the  defen- 
dant had  entered  into  an  agreement,  some 
years  previous  to  this  conveyance,  with  the 
owners  of  a  chapel  adjoining  his  house,  that 
a  cornice,  three  windows  and  two  spouts 
belonging  to  his  house  were  encroachments 
on  the  chapel,  and  in  consideration  thereof 
agreed  to  pay  to  the  ovmers  of  the  chapel 
an  annual  sum  of  6s,  There  was  no  evidence 
of  fraud  on  the  part  of  the  defendant 
The  jury  found  a  verdict  for  the  plaintiff; 
leave  being  reserved  to  the  defendant  to 
move  to  enter  the  verdict  in  his  favour,  and 
a  rule  nisi  was  obtained  on  the  ground  that 
there  was  no  breach  of  covenant ;  which  rule 
was  made  absolute.  The  case  is  reported 
in  the  33  Law  J,  Hep.  (n.s.)  Q.B.  275. 

Hayes,  8erj,,  for  the  appellant  (the  plain- 
tiff in  the  Court  below). — The  defendant 
is  liable  for  the  breach  of  his  covenant. 
The  Ck>urt  has  only  to  look  at  the  plain 
words  of  the  covenant  and  at  the  fistcts  as 
proved  at  the  trial,  and  it  is  at  once  clear 
that  there  is  a  breach  of  the  covenant.  The 
agreement  with  the  owners  of  the  adjoining 
premises  was  the  act  of  the  defendant  him- 
self; but  for  the  agreement  the  defendant 
might  have  acquired  an  easement  by  user. 
At  least  the  cornice,  spouts  and  windows 
should  have  been  excepted  from  the  con- 
veyance. There  are  no  cases  precisely  in 
point.  The  case  of  Browning  v.  Wright  (2) 
is  a  different  and  rather  a  converse  case. 
The  defendant  in  this  case  has  made  the 
encroachments  himself.  This  is,  in  fsu^t,  a 
covenant  for  quiet  enjoyment 

[Mabtin,  B. — ^That  means  that  the  party 
conveying  has  done  nothing  to  hinder  quiet 
enjoyment.  It  does  not  meet  the  case  of 
an  encroachment] 

The  words  of  the  conveyance  are,  "  Toge- 
ther with  all  lights,  liberties,  privileges, 
easements  and  appurtenances."  The  mean- 
ing of  the  covenant  must  be  that  the  defen- 
dant had  a  title  to  what  he  conveyed;  not 
that  he  conveyed  what  had  been  conveyed 
to  him.  Butler  v.  Swinerton  (3)  may  be 
said  to  be  a  charter  for  a  liberal  construc- 
tion of  covenants,  and  it  was  there  held 
that  "acts"  mean  something  done  by  the 
party  conveying.  The  construction  sought 
to  be  put  on  this  covenant  would  certainly 
be  a  very  narrow  and  illiberal  construction. 
He  referred  to  2  Sugden's  Vemiors  and  Pur- 

(2)  2  B(».  &  P.  13. 

(3)  Cro.  Jac.  656. 
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chasers^  81,  %i^ei^i.^Hoh9(my,MiddUton{^\ 
8pejic€r  V.  Marriott  (4)  and  Jamet  v. 
Plant  (5). 

Field  {Cave  with  him),  for  the  respon- 
dent (the  defendant  in  the  Court  below). — 
There  was  no  breach  of  covenant.  The 
defendant,  the  vendor,  had  no  title  to  the 
windows,  cornice  and  spouts  to  convey. 
The  mazini  caveat  emptor  is  applicable  to 
this  case.  That  maxim  applies  when  a 
vendor  has  no  title  to  convey,  and  the  pui^ 
chaser  has  then  no  action  for  a  breach  of 
covenant.  This  rule  was  adopted  in  Belly, 
Holbeek  (6),  and  in  Cripps  v.  Reade  (7). 
This  covenant  was,  in  fact,  that  the  defen- 
dant had  not  incumbered.  A  purchaser 
says,  ^'  Having  satisfied  me  as  to  your  title, 
now  covenant  that  you  have  not  incum- 
bered." The  conveyance  does  not  purport 
to  grant  any  right  in  the  nature  of  an  ease- 
ment in  respect  of  the  windows,  cornice  and 
spouts.  It  only  purports  to  grant  such 
rights  in  respect  of  the  windows,  cornice 
and  spouts  as  appertained  thereto,  or  as 
were  usually  held  and  ei\joyed  therewith. 
There  was  no  easement  appertaining  or 
belonging  to  the  windows,  cornice  or  spouts 
at  the  time  of  the  conveyance.  The 
defendant  had  no  power  to  grant  the  win- 
dows, cornice  and  spouts,  but  it  was  not  by 
reason  or  in  consequence  of  any  act,  deed, 
or  thing  done  or  permitted  by  him.  The 
cases  all  shew  that  the  vendor  is  not  liable  on 
a  covenant  of  this  kind,  unless  he  has  been 
guilty  of  some  act  injurious  to  the  titla 
All  he  contracts  and  covenants  for  is,  that 
he  has  done  no  act  to  incumber — Stannard 
V.  Forbes  (8),  Woodhouse  v.  Jenkins  (9)  and 
Nash  V.  Ashton  (10). 

Hapes,  Serf.,  in  reply. — It  is  said  that 
the  vendor  never  had  any  title  to  the  cor- 
nice, spouts  and  windows,  and  that  these 
were  not  therefore  within  the  covenant;  but 
the  covenant  cannot  admit  of  so  narrow  a 
construction.  Hie  agreement  to  admit  the 
encroachment  and  pay  an  annual  sum  to 

(4)  6  B.  &  C.  295. 

(5)  1  B  &  G.  457. 

(6)  4  Ad.  &  K  749 ;  b.o.  6  Law  J.  Bep.  (n.s.) 
Ezch.  260. 

(7)  2  Doug.  654. 

(8)  6  Term  Rep.  606. 

(9)  6  Ad.  k  £.  572;  B.e.  6  Law  J.  Rep.  (n.b.) 
K.B.  185. 

(10)  9  BiDg.  480;  8.c.  2  Law  J.  Rep.  (k'.b.)  C.P. 
S8. 

(11)  &k  T.  Jonei,  195. 


the  owners  of  the  adjoining  premises  was 
an  act  in  derogation  of  the  defendant's 
title,  and  amounted,  in  fiict,  to  an  incnm* 
brance. 

Erlb,  C.J. — ^We  are  aU  of  opinion  that 
the  judgment  of  the  Court  of  Queen's 
Bendi  was  right  and  ought  to  be  affirmed. 
There  was  a  conveyance  in  fee  by  the  defen- 
dant to  the  plaintiff  of  a  house  and  premises, 
together  with  all  lights,  liberties,  privil^es, 
easements,  and  appurtenances  to  the  pre- 
mises belonging  or  in  an3rwise  i4>pertain- 
ing  or  nsnally  held  and  enjoyed  therewith ; 
and  in  the  conveyance  there  was  a  covenant 
by  the  defendant  that,  notwithstanding  any 
act,  deed,  matter  or  thing  whatsoever  made, 
done,  or  permitted  by  him,  or  any  other 
person  claiming  through  him,  he  had  then 
good  title  to  convey  the  said  messuage  and 
premises,  with  the  appurtenances.  It  up- 
pears  that  some  time  previous  to  the  sale 
and  conveyance  of  the  house  and  premises 
by  the  defendant,  he  had  pulled  down  an 
old  house,  and  had  built  a  new  house  on  the 
same  site,  but  that  in  building  the  new 
house  the  defendant  had  encroached  upon 
the  adjoining  premises,  and  had,  in  fsMit, 
extended  the  cornice  of  his  house  into  and 
over  the  land  of  the  owners  of  the  adjoining 
prenuses,  and  had  also  carried  the  water- 
spouts from  his  own  house  into  and  over  the 
adjoining  premises,  and  had  opened  three 
windows  into  the  adjoining  premises.  Now, 
it  is  not  disputed,  that  in  respect  of  .the 
cornice  and  spouts  the  defendant  had  no 
title,  or  that  he  had  any  right  to  the  light 
by  the  windows;  and  the  owner  of  the  ad- 
joining premises  had  several  years  previous 
to  the  date  of  the  conveyance  to  the  plain- 
tiff, and  before  the  defendant  had  acquired 
any  title  by  reason  of  user,  called  upon  the 
defendant  to  acknowledge  the  encroach- 
ment, and  the  defendant  had  entered  into 
an  agreement  with  the  owner  of  the  adjoin- 
ing premises  to  admit  the  encroachment, 
and  had  agreed  to  pay  in  respect  and  for 
the  same  an  annual  payment  of  5s.;  and 
it  is  Bsld  that  this  agreement  was  an  act 
done  by  the  defendant  in  derogation  of 
his  title  to  the  premises  conveyed  to  the 
plaintiff,  and  was  therefore  a  breach  of 
covenant  The  plaintiff  has,  no  doubt,  been 
wronged;  but  there  was  no  fraud  proved  at 
the  trial,  and  I  am  of  opinion  that  the 
plaintiff  has  no  remedy  in  an  action  for 
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htw^  of  covenant.  The  liability  of  a 
yendor  on  a  qualified  covenant  for  title  of 
this  kind  has  been  laid  doivn  in  a  series  of 
cases,  and  I  can  see  no  reason  for  overruling 
those  decisions.  On  a  sale  of  real  property 
it  is  for  the  purchaser  to  satisfy  himself 
whether  the  vendor  has  a  good  title  or  not. 
The  vendor  then  makes  a  conveyance,  and 
usually  covenants  that  he  has  by  no  act  of 
his  done  anything  to  derogate  from  his 
title.  It  is  dear  that  on  such  a  covenant  a 
vendor  would  not  be  liable  even  if  he  never 
had  any  title  to  the  property  conveyed 
whatever,  and  in  this  case  there  was  nothing 
in  the  agreement  which  the  defendant 
entered  into  with  the  owners  of  the  adjoin- 
ing premises  to  derogate  from  the  defen- 
dant's title,  or  to  render  it  less  good  than 
when  he  first  came  into  possession.  I  may 
add  that  I  concur  in  the  reasons  given  for 
the  judgment  in  the  Court  below. 

Maetdt,  B. — ^I  am  of  the  same  opinion. 
I  agree  with  the  judgment  of  my  Lord  and 
that  of  my  Brother  Mellor  delivered  in  the 
Court  below.  I  think  the  reasons  given 
for  my  Brother  Mellor's  judgment  well 
founded.  By  the  tenns  of  the  agreement 
entered  into  between  the  defendant  and 
the  trustees  of  the  chapel,  it  is  clear  that 
the  trustees  may  put  an  end  to  the  agree- 
ment at  any  time.  The  defendant's  only 
title  to  the  cornice,  spouts  and  lights  was 
by  virtue  of  this  agreement,  which,  in  fact, 
is  no  title  at  alL  It  appears  to  me  that  this 
is  a  case  in  which  the  maxim  caveat  emptor 
applies,  because  the  jury  found  distinctly 
that  there  was  no  fraud  on  the  part  of  the 
vendor.  The  purchaser  therefore  has  no 
redress.  This  maxim  caveat  emptor^  no 
doubt,  in  some  cases,  may  operate  harshly; 
but  the  principle  works  well,  and  in  putting 
a  stop  to  litigation  is  on  the  whole  bene- 
ficiaL  The  cases  cited  on  behalf  of  the 
defendant  are  conclusive  as  to  the  rule  of 
law  on  this  subject.  It  has  been  the  prac- 
tice of  conveyancers  to  insert  certain  cove- 
ittnts  in  conveyances  for  the  protection  of 
purchasers,  and  these  covenants  have  been 
iBserted  for  centuries,  viz.  an  absolute  cove- 
nant for  title,  a  covenant  for  quiet  enjoy- 
ment, and  a  qualified  covenant  for  title  that 
the  vendor  has  done  no  act  to  incumber. 
Now,  the  first  two  of  these  are  not  in  this 
conveyance;  if  they  had  been,  perhaps  the 
defendant  would  have  been  liable;  but  this 
qnahfied  covenant  is  quite  distinct  from  the 


absolute  covenant.  The  words  of  this  cove- 
nant are  to  be  construed  literally  according 
to  their  true  meaning.  The  covenant  in  this 
conveyance  in  effect  only  provides  that 
the  defendant,  by  himself,  or  by  any  person 
or  persons  claiming  through,  under  or  in 
trust  for  him,  has  done  no  act,  deed,  matter 
or  thing  to  injure  or  impair  or  derogate 
from  his  title.  I  am  clearly  of  opinion  that 
there  has  been  no  breach  of  this  covenant 
by  the  defendant  The  act  of  the  defendant 
in  entering  into  the  agreement  did  not 
affect  his  title  to  the  property  either  one 
way  or  the  other.  However  hard  the  result 
may  be  on  the  purchaser,  we  should  do 
very  wrong  to  strain  the  law  in  his  favour. 
I  am  therefore  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed. 
The^other  Judges  concurred. 

JudgTMrU  affirmed. 
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Attction — Peremptory  Sale — LiahUity  of 
Afictioneer — Principal  and  Agent, 

An  auctioneer  was  instructed  hy  the  oumer 
of  premises  to  offer  them  for  peremptory  salcj 
hy  public  auction^  at  a  named  day  and  place. 
He  issued  handbills^  in  which  it  was  repre- 
sented thai  the  premises  would  he  offered  for 
sale  hy  himself  in  manner  above  stated.  It 
was  also  represented  in  the  handbills,  that 
the  premises  would  he  offered  for  sale  hy 
direction  of  the  mortgagee,  hut  not  disclosing 
his  name;  and  there  toas  a  notice  at  the 
bottom  of  the  handbills,  ^^  For  further  parti- 
culars  apply  to  Mr.  Hustwick,  solicitor,  or 
the  auctioneer."  Hvstunck  was  the  solicitor 
of  the  vend^yr.  The  plaintiff  attended  the 
auction,  and  made  the  highest  hid,  except  that 
Hustwick  hid  a  larger  sum  and  bought  in  the 
premises;  whereupon  the  plaintiff  brought 
an  action  against  the  auctioneer: — Held,  that 
upon  these  facets  there  was  no  contract  upon 
which  the  auctioneer  was  personally  liable. 

Declaration  against  the  defendant,  an 
auctioneer.  Averments,  that  he  was  retained 
to  sell  a  house  and  shop  by  public  auction; 
that  he  published  and  circulated  handbills, 
in  which  it  was  stated  and  represented  by 
him  that  he  would  offer  them  for  peremptory 
sale  by  public  auction  on  a  day  and  at  a 
place  named;  that  the  plaintiff,  confiding  in 
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these  statements  and  representations,  at- 
tended at  the  time  and  place;  that  the  house 
and  shop  were  offered  according  to  the  repre- 
sentations and  statements;  that  the  pUuntiff 
bid  a  price,  which  was  the  highest  bid  except 
a  sum  which,  to  the  knowledge  of  the  defen- 
dant, was  bidden  by  an  agent  on  behalf  of 
the  vendor,  contrary  to  the  representation 
that  the  sale  was  peremptory;  yet  the  defen- 
dant did  not  nor  would  sell  the  house  and 
shop  peremptorily  or  accept  the  offer  of  the 
plaintiff,  or  declare  the  plaintiff  the  highest 
bidder  and  purchaser. 

Pleas — First,  not  guilty;  secondly,  a 
denial  that  the  defendant  caused  the  hand- 
bills to  be  published  and  circulated  as  alleged. 

At  the  trial  it  appeared  that  the  defen- 
dant had  circulated  handbiUs,  in  which  it 
was  stated, — that  the  premises,  on  the  day 
in  question,  "will  be  offered  for  peremptory 
sale  by  auction  by  Mr.  J.  Westley,  by  direc- 
tion of  the  mortgagee,  with  a  power  of  sale, 
subject  to  such  conditions  as  will  be  then 
declared.''  At  the  bottom  of  the  bills  was  a 
statement,  in  large  capitals:  "For  further 
particulars  apply  to  Mr.  Hustwick,  solicitor, 
or  the  auctioneer."  Mr.  Hustwick  was  the 
solicitor  of  the  vendor,  and  the  representa- 
tions were  made  by  his  authority,  and  he 
bought  in  the  premises  at  the  auction  by 
bidding  over  the  plaintiff. 

A  verdict  was  entered  for  the  plaintiff,  with 
leave  to  move  to  set  that  verdict  aside  and 
enter  one  for  the  defendant  instead  thereof. 

A  rule  nisi  was  accordingly  moved  for 
and  granted,  against  which — 

lAuh,  DouglcLs  Brown  and  3far^y  shewed 
cause  (April  24). — There  are  two  points 
to  be  considered:  First,  whether  the 
declaration  is  proved;  secondly,  whether 
there  is  anything  in  the  Statute  of  Frauds 
which  can  disentitle  the  plaintiff  from  reco- 
vering in  the  action.  As  to  the  first  point, 
everything  which  is  alleged  and  put  in  issue 
was  proved.  It  was  proved  that  the  defen- 
dant entered  into  a  contract  that  the  house 
and  shop  should  be  offered  for  peremptory 
sale.  At  the  trial  there  was  not  any  contest 
as  to  the  meaning  of  peremptory  sale,  and 
it  must  be  taken  that  the  property  was  to  be 
sold  without  reserve,  and  that  the  highest  bid- 
der had  a  right  to  have  it  knocked  down  to  him. 

[Blackbubn,  J. — Does  the  defendant  do 
more  than  put  himself  forward  as  the  agent 
of  some  one  else?] 

Yes;  he  puts  hunself  forward  as  a  known 


person  acting  for  another  whose  name  he 
does  not  disclose.  It  is  just  the  same  as 
where  a  reward  is  offered  for  the  recovery  of 
lost  property.  Warlow  v.  Harrison  (1)  is 
an  authority  in  favour  of  the  plaintiff.  Tliat 
case  was  decided  in  the  first  instance  in  this 
Court,  the  judgment  being  that  a  nonsuit 
should  be  entered,  and  that  judgment  was 
affirmed  in  the  Exchequer  Chamber,  though 
for  slightly  different  reasons.  Judgment  was 
delivered  by  Martin,  B.  for  himself,  Byles,  J. 
and  Watson,  B.;but  WiUes,  J.  added,  ''My 
Brother  Bramwell  and  myself  do  not  dissent 
from  the  judgment  which  has  been  pro- 
nounced. But  we  prefer  to  rest  our  decision, 
as  to  the  amendment,  upon  the  ground  that 
the  defendant  undertook  to  have,  and  yet 
there  was  evidence  that  he  had  not,  autlio- 
rity  to  sell  without  reserve."  The  whole 
Court  considered  that  the  auctioneer  had 
made  a  contract,  and  it  is  submitted  that 
the  defendant  has  done  so  in  this  case. 

[CocKBUBN,  C.  J. — ^It  seems  hard  to  make 
him  liable;  his  authority  may  be  revdced 
at  any  moment] 

The  persons  who  go  to  an  anction  have 
no  one  to  look  to  except  the  auctioneer,  and 
if  he  does  not  disclose  the  name  of  his  prin- 
cipal, he  ought  to  be  held  to  be  liable  upon 
the  contract  made  by  him.  In  the  course  of 
the  ailment  in  Warlow  v.  Harrison  (1), 
Martin,  B.  says,  "Does  the  auctioneer  do 
more  than  'say  that  the  owner  has  directed 
him  to  sell  without  reserve')"  But  he 
afterwards  says,  in  delivering  the  considered 
judgment  of  the  Court,  "upon  the  &cts 
of  die  case,  it  seems  to  us  tjiat  the  plain- 
tiff is  entitled  to  recover."  Now  here  the 
handbill  is  published  by  the  auctioneer; 
he  assumes  the  authority  of  the  principal ; 
suppose,  alter  issuing  the  bills,  he  was  to 
refuse  to  hold  the  auction,  or  to  knock  down 
the  articles  sold  to  the  highest  bidder,  he 
would  be  liable  to  an  action.  K  he  has  a 
right  to  say  that  his  power  has  been  revoked 
by  his  principal,  no  one  would  think  it  worth 
while  to  attend  the  sale.  In  Hanson  v. 
Eoberdeau  (2)  Lord  Kenyon  said,  "The 
defendant,  after  having  agreed  to  take  501. 
for  the  deposit,  cannot  object  that  too  Httle 
was  paid.  And  though,  where  an  auctioneer 
names  his  principal,  it  is  not  proper  that  he 
should  be  Uable  to  an  action,  yet  it  is  a  veiy 

(1)  1  E.  &  E.  809 ;  i.e.  28  Law  J.  Rep.  (k.b.) 
Q.B.  18;  29  Law  J.  Rep.  (ir.s.)  Q.B.  14. 

(2)  1  Peake*8  Nid  Prius  Eeporti,  120. 
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diffennt  case  where  the  auctioneer  sells  the 
commodity  without  saying  on  whose  behalf 
he  sells  it ;  in  such  a  case  the  purchaser  is 
entitled  to  look  to  him  personally  for  the 
oompletion  of  the  contract/'    In  Story  on 
Agency,  s.  267,  it  is  said,  "Thus  where  a 
contract  is  made  with  an  auctioneer  for  the 
puicliase  of  goods  at  a  public  sale,  and  no 
disdofiure  is  made  of  the  principal  on  whose 
behalf  the  commodity  is  sold,  the  auctioneer 
will  be  liable  to  the  purchaser  to  complete 
the  contract,  although,  from  the  nature  of 
public  sales,  it  is  plain  that  he  acts  as  agent 
only."  This  is  in  accordance  with  the  deci- 
sion in  Warlow  y.  IIarri8ou{})'y  for  the  in- 
tention of  the  Court  is  clear,  although  no 
judgment  was  ever  really  entered,  as  the 
parties  consented  to  a  stet  procestus^   as 
appears  from  the  case  as  reported  in  the 
Law  Jowmal  Reports. 

(/Medley  (May  4),  in  support  of  the  rule. 
— The  bill  of  advertisement  mentions  that 
the  defendant  is  selling  for  the  mortgagee, 
and  refers  to  Mr.  Hustwick  as  his  solicitor; 
it  shews,  therefore,  that  the  defendant  was 
acting  for  a  disclosed  principal,  and  in  such 
a  case  the  contract  is,  primd/ctciey  with  the 
principal,  and  not  with  the  agent.  Warlow 
▼.  Harrison  (1)  is  no  authority  against  the 
defendant  The  majority  of  the  Judges  in 
the  Exchequer  Chamber  decided  against  the 
auctioneer,  holding  him  liable  on  the  ground 
that  no  principal  was  disclosed)  but  here  the 
principal  is  disclosed.  Lard  St.  Leonards  is 
express  upon  the  point ;  in  the  Handy  Book, 
p  25,  7lh  edit.,  he  says,  "  If  you  state  in 
the  particulars,  or  advertisements,  that  the 
estate  is  to  be  sold  without  reserve,  the  sale 
would  be  void  against  a  purchaser  if  any 
person  were  employed  as  a  puffer,  and  actu- 
ally bid  at  the  sale.  But  although  the  owner 
himself  or  an  agent  for  him,  bid  at  a  sale, 
notwithstanding  such  a  condition,  and  the 
lot  is  knocked  down  to  him,  the  last  bofid 
fide  bidder  cannot  claim  the.  lot,  whatever 
remedy  he  may  have  for  a  misstatement : 
ogainst  the  auctioneer  he  has  no  remedy" 
Mansery,  ^oob  (3)  shews  that  the  auctioneer's 
authority  may  be  revoked  at  anytime  before 
the  sale  has  actually  taken  place;  how  then 
can  an  action  be  maintained  against  him 
iipon  a  contract  which  he  had  no  power  to 
niakel  It  must  be  remembered  that  no 
inisrepreseutation  is  either  alleged  or  proved. 

Cur,  adv.  vult. 
(3)  6  Hare,  448. 


The  judgment  of  the  Court  (4)  was  now 
delivered  by — 

Blackbitrn,  J. — The  declaration  in  this 
case  contains  averments  that  the  defendant, 
being  an  auctioneer,  retained  to  sell  by 
public  auction  a  house  and  shop,  published 
and  circulated  handbills  in  whidi  it  was 
stated  and  represented  by  the  defendant 
that  he,  the  defendant,  would  offer  the  said 
messuage  and  shop  for  peremptory  sale  by 
public  auction,  on  a  day  and  at  a  place 
named ;  that  the  plaintiff  confiding  in  these 
statements  and  representations,  attended 
at  the  time  and  place ;  and  that  the  messuage 
was  offered  according  to  the  representations 
and  statements,  and  the  plaintiff  then  bid 
a  price,  which  was  the  highest  bid  except 
a  sum  which,  to  the  knowledge  of  the  de- 
fendant, was  bidden  by  an  agent  on  behalf 
of  the  vendor,  contrary  to  the  representation 
that  the  sale  was  peremptory;  yet  the  defen- 
dant did  not  nor  would  sdl  the  messuage 
peremptorily,  or  accept  the  offer  of  the 
plaintiff,  or  declare  the  plaintiff  the  highest 
bidder  and  purchaser.  There  were  pleas, 
amongst  others,  of  not  guilty,  and  a  denial 
that  the  defendant  caused  the  handbills  to 
^be  published  and  circulated  as  alleged. 

If  it  had  been  alleged  that  any  part  of  this 
representation  was  false  to  the  knowledge 
of  the  defendant,  and  that  the  plaintiff  was 
induced  by  such  deceit  to  incur  expense  by 
going  to  the  place  of  auction,  or  the  like, 
the  count  would  have  been  good,  and  the 
plaintiff,  on  proof  of  the  deceit,  would  have 
been  entitled  to  such  damages  as  he  might 
have  sustained  by  reason  of  expenses  or 
loss  of  time  occasioned  by  his  attendance 
at  the  sale,  or  possibly  to  merely  nominal 
damages.  But  intentional  deceit  is  neither 
alleged,  nor  was  it  attempted  to  be  proved ; 
what  the  plaintiff  relied  on  was,  that  there 
was  a  contract  on  the  part  of  the  defendant 
that,  if  the  plaintiff  was  the  highest  bidder, 
the  premises  should  be  knocked  down  to 
him,  and  if  he  had  proved  such  a  contract, 
the  declaration  would  probably  after  verdict 
be  understood  as  alleging  it,  or  at  all  events 
might  easily  be  made  to  do  so  by  an  amend- 
ment. But  we  think  that  no  such  contract 
was  proved. 

It  appeared  on  the  trial  that  the  defen- 
dant was  an  auctioneer,  and  that  he  had 

(4)  Cockburn,  G.J.,  Bliickburxi,  J.,  Mellor,  J. 
and  Shee,  J. 
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circulated  handbills,  in  which  it  was  stated 
that  the  premises,  on  the  day  in  question, 
would  be  offered  for  peremptory  sale  by 
auction  by  Mr.  J.  Westley,  the  defendant 
by  direction  of  the  mortgc^ee^  with  a  power 
of  sale,  subject  to  such  conditions  as  will 
be  then  declared;  and  at  the  bottom  of  the 
bill  was  a  statement,  in  large  capitals,  "for 
further  particulars  apply  to  Mr.  Hustwick, 
solicitor,  or  the  auctioneer."  There  is  no 
doubt  that  this  was  a  representation  by  the 
defendant  that  he  intended  to  put  up  the 
premises  for  peremptory  sale ;  but  it  is  also 
a  statement  that  he  did  so  by  the  direction 
of  the  mortgagee,  and  as  agent  for  him, 
and  though  the  name  of  that  mortgagee 
is  not  disclosed  on  the  bill,  the  name  of 
the  solicitor,  Mr.  Hustwick,  is  disclosed, 
and  he  is  referred  to  as  being  the  party 
from  whom  further  particulars  were  to  be 
obtained.  These  parts  of  the  handbill 
very  materially  qualify  the  representation 
stated  in  the  declaration,  and  it  appeared 
that  they  were  true.  Hustwick  was  the 
solicitor  of  the  vendor,  and  the  representa- 
tions were  made  by  his  authority;  and  the 
plaintiff's  complaint  was  that  Hustwick 
bought  in  the  premises.  If  there  was  a  con- 
tract on  the  part  of  the  defendant  that  the 
sale  should  be  peremptory,  it  was  truly 
enough  said  that  the  contract  was  broken 
by  allowing  the  property  to  be  bought  in. 
The  plaintiff's  counsel,  in  the  argument 
before  us  mainly  relied  on  the  authority  of 
the  case  of  Warlow  v.  Harrison  (1),  where, 
in  the  Exchequer  Chamber,  three  learned 
Judges  gave  their  opinion  that  where  an 
auctioneer  advertised  a  sale  without  reserve, 
not  disclosing  in  any  way  who  his  principal 
was,  he  personally  contracted  that  there 
should  be  a  sale  without  reserve.  Two 
other  learned  Judges  did  not  agree  in  this 
view :  and  it  appears  that  idtimately  the 
Court  of  Exchequer  Chamber  pronounced 
no  other  judgment  than  that  the  pleadings 
should  be  amended  to  enable  the  parties  to 
nuse  the  question,  unless  they  consented  to 
a  stet  processtUy  which  they  did.  We  do  not 
think,  therefore,  that  we  are  precluded  by 
this,  as  a  judgment  of  a  Court  of  error ;  and 
if  necessary  we  should  be  at  liberty  to  con- 
sider the  question  whether,  even  in  a  case 
where  the  name  of  a  principal  is  not  dis- 
closed by  an  auctioneer,  there  is  a  contract 
by  the  latter,  such  as  is  now  insisted  on. 
The  Lord  Chief  Justice  and  my  Brother  Shee 


are  of  opinion  that  there  is  not,  inasmuch  as 
the  character  of  an  auctioner  as  agent  is  un- 
like that  of  many  other  agents,  as  to  whom, 
so  long  as  the  &ct  of  there  being  a  princi- 
pal is  undisclosed,   it  remains   uncertain 
whether  the  contracting  party  is  acting  as 
principal  or  agent;  while  in  the  employment 
and  duty  of  an  auctioneer,  the  character  of 
agent  is  necessarily  implied,  and  the  party 
bidding  at  the  auction  knowingly  deals 
with  him  as  such,  and  with  the  knowledge 
that  his  authority  may  be  at  any  moment 
put  an  end  to  by  the  principal     I  myself 
should    pause  before  deciding  upon   this 
ground.     I  do  not,  however,  wiah  to  ex- 
press dissent  from  the  view  thus  expressed; 
and  we  are  all  of  opinion  that  it  is  unne- 
cessary to  decide  this  point     The  three 
Judges  who  formed  the  majority  of  the 
Court  in  Warhw  v.  Harrison  (1)  base  their 
opinion  entirely  upon  the  fact  that  the 
vendor  was  not  disclosed — that  he  was  a 
concealed  principal;    but  in  the   present 
case,  the  passages  in  the  handbill  (which  are 
not  set  out  in  die  declaration)  shewed  that 
the  defendant  was  acting  for  a  principal — 
the   mortgagee,   who  was  described,  and 
whose  agent  Mr.  Hustwick,  the  solicitor,  was 
named.     Now,  as  a  general  rule,  where  an 
agent  acts  for  a  named  principal,  the  con- 
tract, if  any,  is,  primd  facie,  with  the  prin- 
cipal, not  with  the  agent,  and,  accordingly, 
acting  on  this  principle,  the  Court  of  King's 
Bench,  in  Evans  v.  Evans  (5),  decided  that 
where  premises  were  let  by  auction  by  the 
plaintiffs  as  auctioneers,  but  at  the  foot  of 
the  written  conditions  was  written,  "ap- 
proved by  David  Jones,"  the  contract  of 
letting  was  not  with    the  plaintiffs,  the 
auctioneers,  but  with  David  Jones ;  Patte- 
son,  J.  saying,  *^  On  the  document  I  can 
see  no  doubt;  if  the  plaintiffs  let  for  them- 
selves why  is  David  Jones's  name  added  f 
We  think  this  an  expirees  authority,  that  if 
there  was  any  contract  in  this  case  it  was 
with  Hustwick,  not  with  the  defendant 

We  are  not  to  be  understood  as  deciding 
that  the  plaintiff  could  not  have  maintained 
this  action  against  Hustwick,  but  merely 
that  he  has  failed  in  proving  any  case 
against  the  defendant 

The  rule,  therefore,  must  be  absolute  to 
enter  the  verdict  for  the  defendant 

EuU  absolute. 


(5)  3  Ad.  &  £.  182. 
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Marine  Insurance — Total  Lom — General 

Average^ 

If  a  Aip  is  mbmerffed  in  deep  loater  with 
eargo  en  hoard  »o  that  it  cannot  be  got  out 
wihout  raising  the  ship,  the  east  of  raising 
i»  general  a»era/ge,  to  which  the  cargo  must 
cnntrilrute.  In  such  a  case,  in  order  to  ascer- 
tout  whether  a  ship  is  a  constructitfe  total 
Um,  the  sum  to  he  contributed  by  the  cargo 
as  general  average  must  he  taken  into  con- 
sideration;  and  if,  after  deducting  that  «iw, 
tite  remaining  cost  of  raising  together  with 
the  cost  of  repairs  of  the  ship  is  less  than 
her  value  when  repaired,  the  ship  is  not  a 
total  loss,  Soheld  hy  Blackbuni|  J. ;  Shee,  J. 
assenting, 

* 

Dedaration  <»  a  policy  of  insurance, 
dated  the  6th  of  October  1863,  effected  by 
the  plaintiff  on  the  ship  Cheb^teto,  from 
Liverpool  to  Rio  de  Janeiro,  valued  at 
1,500/.;  underwritten  by  the  defendant  for 
25/. 

The  defeadamt  paid  18/.  1 5s.  into  court. 

At  the  trial,  before  Mellor,  J.,  at  the 
Sittings  in  London  after  Trinity  Terra,  1864, 
a  verdict  was  found  for  the  plaintiff,  subject 
to  the  following 

CASE. 

1.  The  Chehttcto,  the  vessel  insured,  be- 
longing to  the  plaintiff,  sailed  on  the  21st 
of  October  1863  from  Liverpool  for  Rio 
do  Janeiro  on  the  voyage  insured,  laden 
«3th  a  general  cargo. 

2.  In  the  due  prosecution  of  her  voyage 
the  ship  met  with  heavy  gales,  and  worked, 
strained  and  leaked  very  much,  so  that  it 
became  necessary  by  reason  of  the  perils  of 
the  seas,  for  the  safety  and  preservation  of 
the  cargo,  ship  and  crew,  to  cut  away 
all  forward,  and  to  bear  up  for  and  put 
into  Falmouth  harbour  as  a  port  of  refuge, 
where  the  vessel  with  her  cargo  on  board 
came  to  anchor  on  the  12th  of  November 
1863. 

3<  By  reason  of  the  premises  a  certain 
general  average  loss  was  sustained. 

4.  On  the  arrival  of  the  ^hip  at  Falmouth 
the  master  of  the  ship  applied  to  Messrs. 
Bn^  js  Sons,  who  are  ship  agents  at  Fal- 
mouth, -requesting  them  to  act  as  agents 
New  Skriks,  84.— Q.B. 


for  the  ship,  and  Messrs.  Broad  k  Sons 
agreed  so  to  do. 

6.  On  the  recommendation  of  surveyors 
employed  by  the  master,  the  ship  was  passed 
inside  the  breakwater,  and  was  moored  to 
the  pier  for  the  purpose  of  being  repaired, 
and  a  portion  of  the  cai^o  was  discharged) 
the  heavier  portion  of  the  cargo,  however, 
being  left  in  the  ship.  The  repairs  were 
then  proceeded  with,  but  were  not  com- 
pleted by  the  2nd  of  December  1863. 

6.  On  the  2nd  of  December,  whilst  the 
ship  was  lying  moored  to  the  pier,  thei^ 
blew  a  hurricane,  which  caused  the  ship,  with 
that  part  of  the  cargo  which  had  not  been 
discharged,  to  sink  at  her  moorings,  at  a 
place  where  at  low  water  there  was  a  depth 
of  twenty-two  feet  and  at  high  water  a 
depth  of  forty  feet. 

7.  On  the  same  day,  namely,  the  2nd  of 
December  1863,  the  plaintiff  was  informed 
by  a  telegram  sent  to  him  by  the  master 
of  the  ship  that  she  had  sunk  in  Falmouth 
harbour  ;  and  on  the  following  day  a  Mr. 
Amos,  a  person  experienced  in  the  surveying 
and  repairing  of  ships,  arrived  at  Falmouth 
with  full  authority  from  the  plaintiff  to 
investigate  the  whole  matter,  and  to  act 
for  him  in  all  matters  concerning  the  ship 
as  according  to  the  best  of  his  judgment 
would  be  best  for  all  concerned.  Mr.  Amos 
having  examined  the  position  of  the  ship, 
and  having  informed  himself  of  her  prior 
condition,  and  taking  into  consideration 
the  probable  injuries  the  ship  had  sustained, 
and  having  formed  a  judgment  of  the  cost 
of  raising  her  and  of  her  further  repairs, 
came  to  the  conclusion  that  it  would  cost 
more  to  raise  and  repair  her  than  she  would 
be  worth  when  repaired.  Accordingly,  on 
the  4-th  of  December  he,  on  the  part  of  the 
plaintiff,  gave  notice  to  Broad  &  Sons  that 
the  plaintiff  abandoned  the  ship,  and  would 
not  be  responsible  for  and  would  have 
nothing  to  do  with  raising  or  repairing  her. 

8.  On  the  7th  of  December  a  surveyor, 
Mr.  Thomas,  by  the  orders  of  Messrs.  Broad 
k  Sons  (which  were  given  on  their  own 
resx)onsibility,  and  not  as  agents  for  the 
plaintiff)  commenced  raising  the  ship,  and 
on  the  20th  of  that  month  he  succeeded 
in  raising  her  with  all  those  goods  on  board 
of  her  which  had  not  been  discharged  before 
the  aforesaid  2nd  of  December.  She  was 
subsequently  moved  into  dock  by  the  orders 
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and  under  the  superintendence  of  the 
master,  who  had  remained  at  Falmouth 
since  the  arrival  of  the  ship  in  that  har- 
bour, notwithstanding  that  Mr.  Amos  on 
his  visit  to  Falmouth  had  expressly  ordered 
the  captain  to  have  nothing  to  do  with 
the  ship,  and  at  the  commencement  of  this 
action  she  was  Ijring  at  Falmouth  safely 
moored. 

9.  On  the  4th  of  December  the  captain, 
by  the  instructions  of  Amos,  signed  and 
sent  by  post  a  notice  of  abandonment  to 
1  )avies  &  Co.  of  Liverpool,  the  brokers  who 
had  effected  the  policy  of  insurance,  and 
who  then  held  the  same,  and  on  the  0th 
of  December  Davies  <k  Co.  gave  due  notice 
of  abandonment  to  the  defendant  as  fol- 
lows : 

'<  Liverpool,  9th  Dec.  1863. 

"  Messrs.  Bum  &  Airley. 
"  Gentlemen, — On  behalf  of  owners  of 
the  Chebucto  we  beg  to  give  you  notice  that 
the  vessel  is  abandoned  to  you  in  Falmouth 
harbour. 

"  Yours  very  truly, 

"  D.  W.  Davies  &  Co.'* 

10.  The  value  of  the  cargo  which  sank 
in  the  ship  and  which  was  raised  in  her 
was  when  raised,  1,750/.;  the  value  of  that 
previously  taken  out  was  7,000/.  The 
amount  of  the  whole  freight  by  the  chartei^ 
I)arty  was  475/.,  and  upon  the  portion  of 
goods  smik  237/.  10*.;  the  whole  net 
freight  was  75/.  The  questions  that  were 
left  to  the  jury  were :  whether  there  was 
a  constructive  total  loss  of  the  vessel,  first, 
at  the  time  when  Mr.  Amos  gave  notice  to 
Broad  &  Sons  that  the  plaintiff  abandoned 
her,  or,  secondly,  at  the  time  she  lay  moored 
after  being  raised,  both  of  which  questions 
were  answered  in  the  affirmative.  In  put- 
ting these  questions  to  the  jury  no  account 
was  taken  of  any  liability  on  the  part 
of  the  cargo  or  freight  to  contribute  in 
a  general  average  towards  the  expenses  of 
raising  the  vessel  or  towards  the  general 
average  loss  at  sea ;  and  it  is  to  be 
taken  as  a  fact  tliat  if  such  liability  for 
either  loss  ought  to  have  been  taken 
into  calculation  and  the  estimate  of  the 
cost  of  raising  and  repairing  ought  to 
have  been  reduced  by  the  amount  of 
the  general  average  to  be  so  contributed, 
then  that  there  was  not  a  constructive 
total  loss. 


11.  The  Court  or  Court  of  Appeal  were 
to  be  at  liberty  to  draw  inferences  of  fact  in 
the  same  way  as  a  jury  would  be  entitled 
to  do. 

The  questions  for  the  opinion  of  the 
Court  were :  first,  whether  the  plaintiff  ia 
under  the  above  circumstances  entitled  to 
recover  on  the  policy  against  the  defendant 
as  for  an  absolute  total  loss  as  distinguished 
from  a  constructive  total  loss. 

And  if  the  Court  should  answer  the  above 
question  in  the  negative,  then 

Secondly,  whether  it  was  material  in 
determining  the  question  of  constmctive 
total  loss  to  take  into  account  the  liability, 
if  any  such  existed,  of  the  cargo  and  fireight 
to  make  a  general  average  contribution 
towards  the  expenses  of  raising  the  ship 
or  towards  the  general  average  loss  at 
sea. 

Thirdly,  whether  the  notice  of  abandon- 
ment was  given  too  late. 

If  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  retain  the 
verdict,  then  judgment  was  to  be  entered 
for  the  plaintiff  for  the  amount  of  the  ver- 
dict with  costs  of  suit.  If  otherwise,  there 
was  to  be  judgment  for  the  defendant  with 
costs  of  suit. 

The  case  was  argued  (Easter  Term, 
May  2nd)  by  E,  Janus,  for  the  plaintiff, 
and 

Cohen  (Brett  with  him),  for  the  de- 
fendant. 

Watkin  WillianUy  for  the  plaintiff,  was 
heard  in  reply. 

The  following  authorities  were  referred 
to — 

Phillips    on    Insurance,    $§    1343-4, 

1350-1,  1545. 
2  AmouldoH  Insurance,  pp.  1 1 1 3, 1021, 

2nded. 
Pezant  v.  Natumal  Insurance  Ccmpany, 

15  Wend.  453. 
Doyle  V.  Dallas,  1  Moo.  <fe  R.  48. 
Knifht  V.  Faith,  15  Q.B.  Rep.  649;  a.c. 

19  Law  J.  Rep.  (n.s.)  Q.B.  609. 
Cambridge  v.  Anderton,  2  B.  &C.  691. 
Lozano  v.  Janson,  28  Law  J.  Rep.  (n.s.) 

Q.B.  337;  s.  c  2  E.  &  E.  160. 
Reivier  v.  Ringrose^  6  ExcL  Rep.  263; 

s.  c.  20  Law  J.  Rep.  (N.a)  ExcL  175. 
Moss  V.  Smith,  9  Com.  B.  Rep.  94;  8.C 

19  Law  J.  Rep.  (n.s.)  C.P.  225. 
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(kuUUain  v.  7%omp9on,  32  Law  J.  Rep. 
(n.s.)  C.P.  79  j  S.C.  13  Com.  B.  Rep. 
N.S.  105. 

Cur,  adv.  wit. 

The  following  judgments  were  delivered 
on  the  13th  of  June. — 

Shxe,  J. — Having  had  the  advantage 
of  reading  the  judgment  of  my  Brother 
Blackburn,  I  refer  generally  for  the  facts 
on  which  our  opinion  is  asked  to  his  state- 
ment of  them,  and  to  the  statement  in  the 
ease. 

In  the  law  laid  down  by  him  as  the  result 
of  a  great  number  of  difiFerently  worded  and 
variously  illustrated  decisions — Irving  v. 
Manning (\)^  Parry  y,  Aberdein(2),  Bemon 
V.  Chapman(3)j  Moss  v.  Smith (-i),  Grardner 
V.  Salvador  (5)  and  Rosettov.  Gurmy  (6) — 
on  the  questions  of  abandonment  and  con- 
structive total  loss,  I  so  entirely  concur, 
that  I  think  it  better  to  adopt  the  lan- 
guage which  he  has  used  than  to  attempt  any 
fdrther  elucidation  of  the  principle  which 
it  establishes. 

If  my  judgment  could  prevail,  the  plain- 
tiff would  retain  his  verdict.  I  differ  with 
my  learned  Brother  rather  upon  the  infer- 
ences to  be  drawn  from  the  facts  sub- 
mitted to  us,  and  upon  the  application 
to  them  of  the  law,  than  upon  the  law 
itsell 

On  the  first  question,  viz.,  whether  the 
plaintiff  is  entitled  to  recover  as  for  an 
absolute  total  loss  as  distinguished  from  a 
constructive  total  loss,  my  answer  is,  no. 
It  was  not  impossible  to  raise,  or  when 
raised,  to  repair  the  ship.  There  was  a 
chance  of  raising  her  in  a  condition  which 
mig^t  enable  her  after  repairs  had  been 
done  to  her  to  be  used  as  a  ship.  Subsist- 
ing as  she  did  in  specie  under  the  control 
of  the  assured,  and  not  being  in  danger  of 
immediate  destruction,  it  would  have  been 
inexcusable  to  have  sold  her  and  to  have 
allowed  her  to  be  removed  in  fragments  as 

(1)  1  H.L.  Cm.  287,  806. 

(2)  9  B.  &  C.  411,  417. 
(S)  2  H.L.  Cm.  720. 

(4)  9 Cool  B.  Bep.  94;  8.0. 19  Law  J.  Bep.  (n.s.) 
C.P.  226. 
(S)lMo6.ftB.  118. 
(6|  UGon.  B.  Bep.  176;  b.  c.  20  Law  J.  R«p. 


a  wreck,  or  to  have  sold  her  as  a  wreck 
when  raised,  without  giving  to  the  under- 
writers, by  notice  of  abandonment,  the 
opportunity  of  electing  whether  they  would 
incur  the  expense  of  raising  and  repairing 
her.  We  can,  as  it  seems  to  me,  consistently 
with  the  decisions  —  Anderson  v.  Royal 
Exchange  Assurance  Company  i^),  Stetoart 
V.  Greenock  Marine  Insurance  Company  (8), 
Fleming  v.  Smith  (9)  and  Knight  v.  Faith 
(10) — ^within  the  range  of  which  the  facts 
before  us  lie,  give  but  one  answer  to  this 
question,  viz.,  that  the  ship  as  she  lay  sub- 
merged at  Falmouth,  and  when  moored  in 
dock  after  she  had  been  raised,  was  not  an 
absolute  total  loss. 

To  the  second  question  proposed  to  us, 
viz.,  whether  it  was  material  in  determining 
the  question  of  constructive  total  loss  to  take 
into  account  the  liability,  if  any  such  existed, 
of  the  cargo  and  freight  to  make  a  general 
average  towards  the  expenses  of  raising  the 
ship  or  towards  the  general  average  loss  at 
sea,  my  answer  is  also  in  the  negative.  It 
is  admitted  that,  regard  being  had  to  the 
cost  of  raising  the  ship,  the  cost  of  repair- 
ing her  when  raised,  and  her  probable  value 
when  repaired,  she  was  constructively  a 
total  loss  on  the  4th  of  December,  when  the 
plaintiff  informed  the  Messrs.  Broad  that 
he  abandoned  her,  and  also  when  moored 
in  dock  after  she  had  been  raised ;  unless 
the  liability  of  the  freight  and  cargo  to 
contribute  to  the  general  average  loss  at 
sea,  and  of  the  freight  and  cargo  to  contri- 
bute in  a  general  average  to  the  cost  of 
raising  her,  or  either  of  them,  were,  in 
determining  the  question  whether  she  was 
constructively  a  total  loss,  proper  items  of 
deduction  from  the  outlay  necessary  to 
raise  and  repair  her. 

First,  as  to  the  general  average  loss  at 
sea.  A  voluntary  sacrifice  of  part  of  the 
ship  and  of  her  apparel  having  been  made 
for  the  aversion  of  the  common  danger,  to 
which  ship,  freight,  and  cargo  were  exposed, 
the  assured  on  ship  had  a  claim  against  his 
insurers  for  the  share  of  that  loss  charge- 
able to  ship,  and  also  for  the  share,  should 

(7)  7  East,  38. 

(8)  2  H.L.  Cm.  159. 

(9)  1  Id.  513,  526. 

(10)  15Q.B.  Rep.  649;  s.c.  19Law  J.  Rep.  (n.s.) 
Q.B.  509. 
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H  not  have  beeli  paid  to  him^  chargeable  to 
the  cargo,  they  on  payment  of  this  latter 
share  being  subrogated  to  the  assured  on 
ship  as  respects  hL  claim  for  it  upon  his 
co-contributories  to  the  general  average—^ 
PothteTf  Cantrai  cTAsaurance^  Noe.  52,  164; 
Marshall  on  Insurance^  5th  edit  p.  435. 

Such  portion  of  the  money  value  of  the 
assured's  share  of  the  general  average  con- 
tribution as  had  not  been  expended  on  the 
repairs  before  the  final  disaster,  would,  as 
a  claim  upon  his  insurers,  merge  and  be 
absorbed  in  the  subsequent  loss,  if  totals 
occasioned  by  that  disaster — Marshall  on 
Insurance,  5th  edit.  435,  Le  Chemtnant  v. 
Pearson  (11),  Stewart  v.  Steele  (12)  and 
Livie  v.  Januon  (13);  such  portion  of  it,  as 
had  been  expended  on  repairs  which  had 
become  valueless  by  reason  of  fresh  damage 
done  by  the  final  disaster  to  the  parts 
repaired,  would  have  to  be  expended  again, 
if  a  resolution  to  repair  had  been  taken; 
such  portion  as  had  been  actually  expended 
on  repairs  which  enured  to  the  benefit  of 
the  ship  after  the  final  disaster  must  be 
taken,  on  these  findings,  to  have  been  con- 
sidered in  the  estimate  of  the  repairs  which 
would  be  required  for  her  restoration;  so 
that  no  portion  of  the  indemnity  recover- 
able by  the  shipowner  from  his  insurers  in 
respect  of  his  ship's  share  of  the  general 
average  loss  at  sea  could  come  in  aid  of  his 
liability  on  contracts  for  raising  or  repairing 
the  ship.  The  same  observations  apply  to 
such  portion  of  the  share  of  the  general 
average  contribution  chargeable  to  the 
cargo,  as  before  the  final  disaster  had  been 
expended  on  repairs  which  had  become  value- 
less by  reason  of  fresh  damage  done  to  the 
parts  repaired,  or  which  still  enuring  to  the 
ship's  benefit  after  the  final  disaster,  must 
be  taken  to  have  been  considered  in  the 
estimate  of  the  required  repairs  on  which 
the  resolution  to  abandon  was  based. 

Whether  the  cost  of  raising  the  ship,  if 
she  had  been  raised  by  the  pbiintiff,  would 
have  beea  the  subject  of  a  general  average 
or  not,  is  a  question  which  it  is  impossible, 
as  I  read  the  statement  before  us,  to  answer 
affirmatively,  uninformed  as  we  are  of  the 
state  of  things  as  respects  ship,  freight  and 

(11)  4  Taunt.  867. 

(12)  5  Scott^B  N.R.  927. 

(13)  12  East,  648. 


caigD,  in  wMchy  and  the  intention  with 
which,  the  cost  would  have  been  incurred 
Extraordinary  expenses,  submitted  to  by 
the  master  of  a  ship,  under  the  urgent 
pressure  of  a  well-founded  fear  or  moral 
certainty,  should  they  not  be  subnutted  to, 
of  total  loss  of  ship,  freight,  and  cargo — 
(3merigon,  a  12.  a.  39,  Beneck€y  pp.  191, 
192,  Baily  on  Otneral  Average^  p.  15) — 
all  of  them  being  in  equal  peril  of  perish- 
ing, may,  — so  far  as  such  expenses  serve  to 
avert  a  danger  threatening  the  whole  con- 
cern, and  are  not  incurred  to  repair  or 
diminish  an  already  existing  loss, — as  well 
found  a  claiin  for  general  average  contribu- 
tion, as  the  jettison  of  goods  or  the  cutting 
away  of  masts  and  cables  {Benecke^  pp.  214, 
215).  But  the  right  to  contribution  by 
way  of  general  avenge  has  no  place  where 
there  has  not  been  a  voluntary  sacrifioe  of 
property  or  money  for  the  common  safety 
in  a  danger  imminent  and  common  to  the 
ship  and  the  property  in  her.  The  mere 
circumstance  that  an  outlay,  absolutely  in- 
dispensable to  the  continued  existence  of  a 
ship  as  a  ship,  and  to  the  earning  of  her 
stipulated  fireight,  may  incidentally  be  con- 
ducive also  to  the  rescue  of  cargo  remainiug 
in  the  ship,  but  not  in  danger  of  perishing 
with  the  ship,  would  not  impart  to  it  the 
character  of  such  a  sacrifice.  Expeiu^ 
incurred  by  a  shipowner  with  cargo  on 
board,  in  keeping  his  ship  afloat^  or  in 
restoring  her  to  a  condition  of  navigability, 
if  they  be  the  necessary  consequence  of  an 
accomplished  misfortune  and  not  occasioned 
by,  or  the  necessary  consequence  of  a  volun- 
tary bestowal  of  his  property,  or  of  part  of 
it,  for  the  common  safety,  are  incurred  for 
his  own  benefit,  to  preserve  his  property, 
to  enable  him,  by  fulfilling  his  contract,  to 
earn  his  freight,  and  can  no' more  found  a 
claim  for  general  average  contribution  than 
the  expense  of  hiring  another  ship  to  cariy 
the  cargo  to  its  destination — Gasareffis, 
Disc.  121,  Nos.  16,  17,  18. 

The  distinction  between  extraordinary 
expenses  incurred  to  repair  or  diminish  a 
particular  average  loss,  and  extraordinaiy 
expenses  incurred  for  or  occasioned  by  a 
sacrifice  for  the  common  safety  at  a  time 
when  without  them  it  would  be  morally 
impossible  to  avert  a  total  loss  of  all  the  in- 
terests at  risk — as  in  the  case  put  by  Benerh 
(pp.  215,  216),  and  on  his  authority  and 
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partly  in  his  words,  and  with  the  intention 
probably  of  adopting  and  condensing  the 
qualifications  which  restrict  their  meaning, 
by  Mr.  Amould  (yoL  ii  p.  931,  s.  340)  of 
a  stranded  ship  which,  having  sustained  a 
particular  average  loss,  ''is  in  most  cases 
in  danger  of  being  lost,  unless  speedy 
measures  are  taken  for  her  preservation," — 
is  neatly  precised  in  the  words  by  which 
the  enactment  of  Article  6,  of  the  French 
Ordotmance  de  la  Marine^  liv.  3,  tit  7, 
'Des  Avaries'  (14),  is  rectified  and  made 
conformable  to  principle  in  the  correspond- 
ing Article  400  of  the  Code  de  Commerce, 
tit  11,  '  Des  A  varies/  In  the  former  ''  the 
cost  of  floating  a  ship,"  in  the  latter  "  the 
cost  of  floating  a  ship  stfanded  with 
the  intention  of  averting  a  total  loss,"  is 
declared  to  be  general  average. 

The  case  before  us,  though  combining  a 
particular  average  loss  to  ship,  with  pro- 
bably a  particular  average  loss  to  cargo, 
does  not,  unless  we  import  into  it  inten- 
tions on  the  part  of  the  shipowner,  which 
appear  not  to  have  influenced  him,  and 
danger  to  the  cargo  which  does  not  appear 
to  have  been  apprehended,  differ  in  the 
principle  of  its  decision  from  the  case  cited 
in  the  insurance  books  from  the  Digest,  of 
the  freighted  ship,  which  having  sustained 
a  heavy  average  loss  in  her  voyage  to  Ostia 
was  compelled  to  put  into  Hippo,  and  there 
incur  expenses  which  were  necessary  for  her 
own  safety  to  enable  her  to  reach  her  destin- 
ation and  deliver  her  cargo  in  good  condition. 
It  was  urged  in  that  case  that  the  owners 
of  the  cargo  ought  to  contribute  to  make 
good  the  damage  which  the  ship  had  sus- 
tained, but  the  decision  was  against  the 
shipowner,  ''because  the  expenses  had  been 
incorred  rather  for  the  benefit  of  the  ship 
than  the  preservation  of  the  cargo."    "  Hie 
enini   sumptus    instruendse    magis    navis 
quam    conservandamm    mercium     gratis 
factus  est,"  Digest,  lib.  14,  tit  2,  ♦  De  L^g. 
Rhod.  de  Jactu,'  Art.  6.    The  shipowner 
muBt  raise  his  ship  or  hire  another,  or  lose 
his  freight  It  is  his  afialr,  and  his  only. 
The  charges  in  such  a  misfortune  of  un- 
loading, housing,  drying,  and  reloading  the 
cargo,  fall  in  like  manner  upon  the  owner 
of  it  {Betiecke,  pp.  191—194.) 
Were  it  otherwise,  every  mishap  of  this 

(U)  Sm  Valin,  tom,  2,  p.  165. 


kind  in  port  would  be  converted  into  a 
general  average.  The  shipper  who  has  a 
right  under  his  contract  to  have  a  sea-borne 
carriage  provided  for  the  conveyance  of  his 
goods  from  t£e  place  of  their  shipment  to 
the  place  of  their  destination,  would,  in 
addition  to  the  agreed  freight,  have  to  bear 
part  of  the  expense  to  which  by  the  very 
nature  of  the  service  and  of  the  instrument 
by  which  it  is  rendered,  the  shipowner 
is  engaged ;  and  as  goods  contribute  to  a 
general  average,  not  according  to  their 
weight,  but  according  to  their  value  (a 
provision  perfectly  just  when  all  are  in 
equal  danger  of  total  loal — Benecke,  p.  193), 
merchandise  of  bulk  and  weight  so  small 
as  to  oflier  no  impediment  to  the  raising  of 
a  ship,  or  none  that  would  not  yield  to  a 
small  increase  of  mechanical  power,  might 
be  burthened  with  a  principal  share  of  the 
cost  of  raising  her,  although,  regard  being 
had  to  her  age,  class,  previous  condition, 
and  present  employment,  it  would  be  mad- 
ness, on  the  part  of  her  owner,  not  to  incur 
the  expense  of  raising  her  so  as  to  enable 
her  to  arrive  at  her  destination,  earn 
her  freight,  and  be  afterwards  useful  as 
a  ship. 

In  the  case  before  us,  the  ship,  having 
escaped  the  dangers  which  necessitated  the 
sacrifice  of  part  of  her  apparel  at  sea,  and 
while  moored  in  safety  to  the  pier  at  Fal- 
mouth, was  assailed  by  a  hurricane,  during 
the  raging  of  which  she  foundered.  The 
damage  caused  by  this  disaster  to  ship  and 
cargo  was  a  particular  average  to  each  of 
them,  to  be  borne  separately  by  the  several 
owners  of  each.  No  case  for  contribution 
between  them  could  arise,  unless  some  new 
sacrifice  was  made  to  obviate  and  avert  what 
but  for  such  sacrifice  would  be  the  great 
probability  of  further  disaster  to  ship  and 
cargo,  involving  the  total  loss  of  both  of 
them. 

Whether  the  cargo  was  irreparably  da- 
maged by  its  submersion,  or  not  damaged 
at  all — averaged  only  to  the  extent  of  the 
cost  of  raising  it  alone,  or  of  the  cost  above 
the  value  of  the  ship  when  raised,  of  rais- 
ing the  cargo  with  and  in  the  ship, — in 
danger  of  absolute  total  loss,  or  certain  to 
be  recovered  in  the  early  and  necessary 
operation  of  removing  the  submerged  ship 
from  the  pier  side, — is  not  stated,  nor  to 
what  extent  the  freight  to  be  earned  by  the 
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shipowner  was  imperilled  by  the  loss,  should 
it  prove  one,  of  his  ship.  With  the  excep- 
tion of  the  fact,  that  the  ship  had  gone  down 
during  the  sway  of  exceptionally  violent 
winds  over  waters  usually  tranquil, — ^in 
itself  a  strong  primd  facie  objection  to  a 
claim  for  general  average  contribution, — 
we  are  informed  of  no  circumstance  which 
might  lead  us  to  the  conclusion  that  such 
motives  for  incurring  the  expense  of  raising 
the  ship  could  have  existed,  as  might  con- 
vert what  in  its  nature  was  a  particular 
average  into  a  general  average  outlay. 
Benecke  sa3rs,  in  the  context  (p.  216)  of 
the  passage  interwoven  by  Mr.  Amould 
with  his  statement  of  the  law  on  this  point, 
that  ''if  the  charges  of  floating  a  ship  exceed 
the  value  which  is  saved  by  it  to  the  ship- 
owner, and  the  measure  be  deliberately 
adopted  to  avoid  the  losses  and  expenses 
to  which  stranded  goods  are  frequently 
exposed,  the  surplus  of  the  charges  of  float- 
ing the  ship  above  the  value  saved  to  the 
shipowner  ought  to  be  borne  by  the  cargo," 
but  that  ''  the  charge  of  floating  can  in  no 
case  be  the  subject  of  general  average."  The 
latter  part  of  the  passage  is  more  roundly 
worded  than  on  reference  to  other  passages 
already  cited  from  his  chapter  on  average, 
it  seems  probable  that  he  could  have  in- 
tended. I  read  it  as  the  expression  of  a 
general  rule,  subject  to  the  exceptions 
which  he  had  before  indicated.  The  rule 
applies  to  the  facts  before  us,  and  there  is 
nothing  in  them  which  could  in  my  judg- 
ment have  brought  the  cost  of  raising  the 
ship  in  question  within  any  admissible 
exception  to  it. 

The  statement,  on  which  we  are  asked  to 
answer  the  second  question  put  to  us,  pre- 
sents in  truth  (though  the  disaster  occurred 
in  a  place  protected  from  all  but  extraor- 
dinary sea  risks,  and  where  appliances  for 


ships'  rescue  may  be  supposed  to  have  been 
abundant),  a  case  of  shipwreck,  in  the  event 
of  which  according  to  Casaregis  (15), — ^the 
highest  authority  on  such  questions^  and 
according  to  other  authorities  whom  he 
cites  (Van  Leewen  and  De  Vicq  ad  Tractatu- 
lum  Quintini  Weytsen  de  Avariis,  par.  45), 
(16),  his  and  their  opinions  having  been 
adopted  by  later  writers  of  nearly  equal 
weight, — there  is  no  room  for  general  average 
contribution.  If  we  were  to  come  to  a  dif- 
ferent conclusion,  our  judgment  might  be 
cited  in  support  of  the  position,  that  the 
cost  of  raising  a  ship  submersed  in  port 
with  cargo  of  whatever  kind  on  board,  is 
always  to  be  made  good  to  the  shipowner 
by  a  general  average,  no  matter  how  certain 
the  rescue  of  the  cargo  by  other  means  may 
be,  how  Uttle  damage  it  will  sustain  from 
a  short  delay,  and  as  respects  the  ship's 
freight  how  practicable  and  inexpensive  to 
hire  another  ship  in  which  to  carry  the 
cargo  to  its  destination, — ^that  the  mere 
fact,  in  fine,  that  the  property  saved  bene- 
fits by  an  act  out  of  the  ordinary  course  of 
a  ship's  service  is  alone  sufficient  to  justify 
the  allowance  in  general  average  of  the  loss 
caused  by  the  act  or  by  the  ex[)ense  attend- 
ing it — {Baily  on  Average,  p.  10). 

Nor  does  the  theory  on  which  such  a  con- 
tention must  rest  better  recommend  itself 
as  the  story  of  the  disaster  proceeds.  The 
ship  was  raised  with  the  cargo  in  her,  not 
by  the  shipowner  or  the  master  acting  for 
the  common  safety  of  the  ship  and  cargo, 
but  by  persons  officiously  rescuing,  as 
salvors,  and  possessing  themselves  of  the 
rescued  property  in  the  hope  of  reward 
from  those  whom  it  might  eventually  con- 
cern. The  expenses  incurred  by  them  were 
surely  not  general  average,  apportionable 
between  ship,  freight,  and  cargo,  of  none 
of  which  had  a  sacrifice  been  made  in  time 


<15)  Casaregis,  DiscumUy  xM.  par.  60-1.  '*  Si 
naviB  iter  suum  agens  venborum  vi  ad  littus 
aliquod  impeUatur,  et  naufiragium  passa,  ut  valgo 
dicitur,  arenatOf  fiierit,  tale  damnum  amisss  navis, 
vel  deterioratsB,  cedet  domino  illias,  nee  potest  ab 
eo  praetendi,  at  domuu  salvatarum  merciam  pne- 
dicto  damno  contribuant.  £t  tunc  soltun  contri- 
butioni  erit  locus,  si  magister  navim  naufragandam 
timens,  oonsilio  prius  in  navi  accepto,  ut  merces, 
et  navigantes  salvarentur,  in  littus  navim  impel- 
lers, vidgb  arenare,  fecisset.** 


(16)  '^^quitatem  contributionis  tunc  adinifeti 
placuit,  si  vexatam  fiuctibus  navem  jactara  de- 
fendit)  cseterum  si  navis  flflctibus  quassata  Bobinen*a 
fuerit,  non  est  jam  amplius  locus  contributioni :  si* 
quidem  cum  depressa  navis,  aut  dejecta  est,  quixl 
quisque  ex  eft  suum  servavit,  sibi  serv&t,  tanquam 
ex  incendio,  neque  amiseie  navis  damnum  ooll»> 
tionis  consortio  sarcitur  per  eos,  qui  merces  suas 
naufraglo  liberaverunt.**  De  Vicq  ad  Tract,  (^uint. 
Weyts.  de  Avariis,  par.  45 ;  given  in  Casaregis, 
vol.  8.  p.  17.  '2nd  edit. 
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of  danger  for  the  common  safety,  and 
surely  were  the  subject  of  distinct  and 
se])arate  claims,  secured  by  separate"  liens 
on  the  ship  and  on  the  cargo  respectively. 
If  the  master  in  discbarge  of  his  duty  to 
keep  the  ship  and  cargo  water-borne  had 
raised  the  ship,  he  would  have  been  entitled 
to  no  reward  for  doing  so,  and  could  have 
charged  the  cargo  for  no  portion  of  the 
expense  of  which  it  was  not  the  special 
and  particular  cause.  The  ship  and  cargo 
having  been  raised  by  strangers,  they  would 
be  entitled  to  a  reward,  and  would  have  a 
lien  for  it  on  each  of  the  subjects  saved, 
redeemable  by  a  payment  to  be  assessed  on 
a  fair  consideration  of  the  skill,  money, 
time,  and  labour  expended  upon,  and  of  the 
value  of,  each  of  these  subjects.  The  in- 
gredients of  a  salvage  service,  not  contracted 
for  or  rendered  in  time  of  danger,  are  not 
the  same  as  of  a  general  average  act.  The 
former  cannot,  after  the  service  done,  be 
converted  into  the  latter  by  agreement 
between  the  salvors  and  the  owners  of  one 
of  the  subjects  saved ;  nor  are  the  charges 
which  attach  to  the  subjects  saved  apportion- 
able  between  them  on  the  principle  of  a 
general  average. 

If  I  could  feel  sure,  after  reading  the 
judgment  of  my  Brother  Blackburn,  that 
this  view  of  the  second  question  as 
respects  the  point  of  general  average  for 
raising  the  ship  was  correct,  and  that 
we  are  not  bound  to  assume  a  general 
average  intention,  if  such  intention  might, 
though  we  are  not  informed  of  it,  have 
exiHted,  it  would  be  unnecessary  to  con- 
sider, whether  supposing  the  cost  of  raising 
the  ship  were  the  subject  of  a  general 
average  contribution,  the  share  of  it 
chargeable  to  the  cargo  ought  to  be  taken 
into  account,  as  an  item  of  deduction,  in 
dt:termining  whether  a  constructive  total 
lim  had  taken  place.  In  my  opinion,  how- 
«:ver,  it  would  not  be  a  proper  item  of 
d«luction. 

The  subject  of  insurance  had  sustained 
a  particular  average  loss  by  perils  of  the 
sea,  the  measure  of  which  loss  as  between 
the  assured  on  ship  and  his  insurers  was 
the  cost  (although  the  cargo  may  have 
accidentally  benefited  by  it  —  Watson  v. 
^  Marine  Insurance  Company  (17),)  of 

(17)  7  Johnson's  Rep.  U.S.  57. 


raising  the  ship  and  of  repairing  the  ship's 
damage  which  the  accident  had  occasioned* 
That  loss,  whether  partial  only  or  construc- 
tively total,  fell  at  once  upon  the  under- 
writers on  ship.  In  the  latter  case  nothing 
that  occurred  afterwards  (the  ship  being  in 
fact  unworthy  of  the  cost  of  raising  and 
repairing  her,  and  abandonment  being  duly 
made)  could,  as  respects  them,  alter  its 
character  or  vary  their  liability  for  it 

Supposing,  however,  that  the  intention 
with  which  the  outlay,  necessitated  by  the 
submersion  of  the  ship  was  incurred,  could 
transform  what  was  a  particular  average 
loss  into  a  general  average  loss  from  its  in- 
ception, or  that  we  were  at  liberty,  regard- 
less of  what  had  already  happened  (the  ship 
and  cargo  as  they  lay  submerged  being  in 
imminent  danger  of  destruction),  to  con- 
sider the  resolution  to  raise  the  ship  as  the 
starting-point,  and  the  outlay  required  for 
that  purpose  as  a  sacrifice  by  the  ship- 
owner for  the  conunon  safety, — ^in  deter- 
mining whether  as  between  the  assured  on 
ship,  not  being  aLso  owner  of  the  cargo, 
and  his  insurers,  a  loss  constructively  total 
had  taken  place,  the  liability  of  the  cargo 
to  contribute  to  the  general  average  would 
not  be  an  allowable  item  in  diminution  of 
the  estimate  of  expenses,  on  the  amount 
of  which  the  question  of  partial  only  or 
of  constructively  total  loss  would  depend. 
The  assured,  having  sustained  a  loss  of  the 
subject  of  insurance  by  the  perils  insured 
against,  had  a  right  to  look  for  his  in- 
demnity from  the  person  who  had  engaged 
to  indemnify  him,  without  troubEng  hun- 
self  with  any  remedies  over  against  third 
parties.  He  was  not  bound  on  the  occur- 
rence of  a  misfortune  involving  a  loss  of 
the  subject  insured,  so  probably  total  as 
this  must  have  been  considered  by  Mr. 
Amos,  and  appears  from  the  statement 
before  us  to  have  been,  to  expend  his 
money  on  the  chance  of  being  reimbursed 
a  part  of  it  by  a  satisfactory  adjustment  of 
general  average  at  Rio  de  Janeiro,  should 
the  cargo  be  safely  delivered  there  out  of 
the  crippled  ship.  He  had  paid  his  pre- 
mium for  the  option  under  such  circum- 
stances of  calling  upon  his  insurers  to  bear 
that  risk, — of  disentangling  his  own  capital 
from  the  disaster,  and  of  surrendering  to 
them  (they  paying  him  as  for  a  total  loss) 
his  ship,  and  all  the  rights  and  liabilities 
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attadiing  to  the  ownership  of  it.  This 
seems  to  me  clear  on  principle  and  on 
authority  —  Pot/iier,  TradtS  du  Contrat 
d Aifsuranc€y  Noa.  52,  164,  Emerigoity  c.  12. 
fi.  44,  MarslmU  on  Insurance^  5th  edit, 
p.  435,  2  Phdllips  on  Insurance^  pp.  127, 
128,  2nd  edit.  It  has  been  so  decided  re- 
peatedly by  Judges  of  the  highest  emi- 
nence, and  among  them  by  Kent  and  Story 
in  the  Courts  of  the  United  States — Mag- 
giath  V.  Church  (18),  Vandenhctwd  v. 
United  Insurance  Company  (19),  WcUxm 
V,  the  Marine  Insurance  Company  (17), 
Jumel  V.  theMartne  Insurance  Company  (20), 
and  Potter  v.  the  Providence  Washington 
Insurance  Company  (21).  There  would  be  no 
really  useful  indemnity  for  the  assured  were 
it  otherwise.  If  a  total  loss  of  the  subject 
of  insurance  has  actually  taken  place,  its 
insurers  must  pay  its  real  or  agreed  value; 
if  a  total  loss  of  the  subject  of  insurance 
has  constructively  taken  place,  they  must 
pay  its  real  or  agreed  value  and  make  the 
most  of  the  salvage  ceded  to  them,  and  of 
the  rights  against  third  parties  which  attach 
to  it 

Apart  from  the  question  of  general 
average,  I  cannot  tiiink  that  any  share  of 
the  cost  of  raising  the  ship  which  the 
Messrs.  Broad  or  the  plainti£P,  after  the 
adoption  by  him  of  their  act,  might  con- 
sider chargeable  to  the  cargo  raised  in  the 
ship,  would  be  an  admissible  item  of  deduc- 
tion ill  considering  whether  a  constructive 
total  loss  of  ship  had  taken  place.  Between 
the  owners  of  the  ship  and  their  insurers, 
the  fact  that  the  ship  and  the  cargo  might 
together  be  worth  the  cost  of  raising  them 
and  of  repairing  the  ship,  could  not,  in  my 
judgment,  operate  to  make  the  loss  on  ship 
less  than  total,  if  the  ship  separately  was 
not  worth  the  cost  of  raising  and  repairing 
her. 

The  engagement  of  the  underwriter  is, 
that  the  thing  which  he  insures  shall,  with 
rc'isonable  repairs  and  expenses  for  which 
he  undertakes^,  should  they  be  rendered 
necessary  by  the  perils  insured  against, 
reach  its  destination  caj)able  of  being  used 
as  the  thing  which  it  was  when  the  risk 

(18)  1  CainesN.Y.  Rep.  196. 

(19)  1  Johnson  Hep.  U.S.  406,  412. 

(20)  7  Id.  412. 

(21)  4  Mason  Rt^.  U.S.  298. 


commenced,  or  that  he  will  bear  liie  loss  of 
it  His  contract  is  to  indemnify  the  assured 
against  the  loss  of  the  subject  of  insur- 
ance, or  the  damage  which  it  shall  sus- 
tain by  the  perils  insured  against;  his 
liability  does  not  extend  to,  and  is  sot 
limited  by  the  loss  which  the  assured  shall 
sustain  in  consequence  of  his  being  the 
owner  of  liie  subject  of  insurance — ResMner 
▼.  Ringrose  (22)  and  Baily  on  Perils  <>f  the 
Sea^  pp.  33-34. — I  see  nothing  in  the  case 
of  Moss  V.  Smith  (4)  inconsistent  with  this 
view,  but  much  by  implication  in  support 
of  it  A  loss  of  fireight  was  there  claimed 
from  an  underwriter  on  freight,  because 
the  ship  had  sustained  damage,  the  repak 
of  which  though  it  would  have  cost  v^ny 
much  less  than  the  value  of  the  ship  when 
repaired,  would  have  cost  more  than  the 
freight  she  was  in  the  course  of  earning ;  to 
which  it  was  properly  answered  that  the 
loss  contended  for  was  a  loss  of  freight 
as  incident  to  the  ship,  and  that  ^e  ship 
being  practically  repairable  its  incident  the 
freight  coidd  not  be  lost  It  has  none  but 
a  remote  and  distinguishable  bearing  on  a 
case  in  which  the  ship  itself  by  the  perils 
insured  against  had  become  unworthy  of 
the  cost  of  raising  and  repairing  her.  Apply 
what  Maule,  J.  and  Lord  Truro  said  to  ship 
and  cargo  instead  of  ship  and  freight,  and 
Moss  V.  Smitii  (4)  will  be  found  to  fail  at 
every  point  as  an  authority  governing  tiiis 
case.  No  doubt,  as  Lord  Mansfield  said  in 
Hamilton  v.  Mendes  (23),  ''It  is  repugnant 
to  a  contract  of  indemnity  to  recover  as  for 
a  total  loss,  when  the  final  event  has  deter- 
mined that  the  damnification  is,  in  truth,  an 
average,  or  perhaps  no  loss  at  all ;"  but  Lord 
Mansfield  was  there  dealing  with  the  case 
of  a  single  subject,  a  ship  re-captured  and 
safe  before  action  brought ;  his  words  are 
not  applicable  to  the  case  of  two  distinct 
subjects,  the  property  «f  different  owners 
damaged  by  the  same  disast^,  as  to  one 
of  which  the  question  is,  whether,  not  being 
at  the  time  of  its  abandonment,  or  ever 
after,  reasonably  worth  the  cost  of  raising 
and  rei^airing  it,  it  was  then  constructively 
a  total  loss. 

On  the  third  question,  whether  the  notice 

(22)  6  Exoh.  Bep.  263 ;  •.  o.  80  Law  J.  Bep. 
(k.s.)  Exch.  175. 

(28)  2  Burr,  at  p.  1210. 
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of  abandonnient  was  given  too  late,  my 
opinion  under  all  the  circtimstances  of  this 
case  is,  that  the  abandonment,  on  the  9th 
of  December,  the  date  of  the  notice  given 
by  Messrs.  Davis  to  the  defendant,  was  in 
time.  It  is  enough  if  notice  of  abandon- 
ment be  given  within  a  reasonable  delay,  and 
reasonable  or  not  is  a  question  for  a  jury, 
and  upon  this  case,  for  us — Anderson  v.  the 
Eoyal  Exchange  Assurance  Company  (7) 
tokd  Kelly  \,  WaiUm{2i). 

Mj  judgment,  therefore,  upon  the  whole 
matter  would  be  for  the  plaintiff;  but  as  it 
does  not  agree  with  the  judgment  of  my 
Brother  Blackburn,  I  withdraw  it,  and  judg- 
ment will  be  entered  for  the  defendant 

Blackbubk,  J. — It  appears  from  the 
statement  in  the  case,  that  the  ship  Chebucto 
was  insured  in  a  valued  policy  in  the  ordi- 
nary form  for  1,500/. 

She  sailed  with  a  general  cargo  on  board, 
and  on  her  voyage  sustained  damage  such 
as  to  require  repairs.  Part  of  the  damage 
thus  incurred  was  such  as-  to  be  the  subject 
of  general  average.  The  ship  put  into  Fal- 
mouth for  repairs,  and  was  moored  with 
part  of  her  cargo  on  board,  the  residue  being 
on  shore,  and  the  repairs  were  commenced, 
Imt  not  completed.  When  in  this  state,  she 
was,  on  the  2nd  of  December,  sunk  by  a 
peril  of  the  sea,  and  lay  submerged  with  the 
portion  of  the  cargo  on  board.  Whilst  she 
lay  so  submerged  the  agent  of  the  assured, 
Mr.  Amos,  came  to  the  conclusion  (as  is 
stated  in  paragraph  7.  of  the  case)  that  to 
raise  and  repair  the  ship  would  cost  more 
than  she  was  worth.  The  ship's  agents, 
Messrs.  Broad  &  Sons,  were  of  a  different 
opinion,  and  acting  on  their  own  responsibi- 
lity, and  not  as  agents  of  the  assured,  they 
<iid,  in  fact,  raise  the  ship  with  the  portion 
of  cargo  on  board. 

On  the  9th  of  December,  after  Broad  & 
Sons  had  commenced  raising  the  ship,  but 
before  that  operation  was  completed,  the 
assured  gave  notice  of  abandonment  The 
plaintilb  claimed  as  for  a  total  loss;  the 
widerwriters  paid  money  into  court  as  for 
&  partial  loss,  and  it  appears  to  have  been 
^ed  between  the  parties  that  the  pay- 
ment was  sufficient  unless  the  loss  was 
^l  It  appears  also  to  have  been  agreed 

(24)  2  Camp.  155. 
Niw  Siaiss,  S4.— Q.B. 


between  them,  that  if  the  fact  that  there 
would  be  a  claim  for  contribution  against 
the  cargo  on  board  tlte  submerged  vessel, 
which  cargo  would  be  raised  by  the  same 
operation  as  raised  the  hull,  and  which 
would  be  saved  along  with  the  hull,  was  to 
be  taken  into  account,  there  was  no  total 
loss.  And  it  seems  also  to  have  been  agreed 
between  the  parties,  that  if  the  fact  that 
part  of  the  sea  damage  which  necessitated 
the  repairs  was  the  subject  of  general 
average  was  to  be  taken  into  account,  there 
was  no  total  loss.  But  it  seems  to  have  been 
contended  by  the  underwriters,  that  even 
if  both  these  facts  were  to  be  discarded  as 
immaterial,  the  circumstances  were  not 
such  as  to  constitute  what  is  called  a  con- 
structive total  loss. 

The  arrangement  made  at  the  trial  ap- 
pears to  have  been  that  the  opinion  of  the 
jury  should  be  taken  on  this  disputed 
question  of  fact,  and  that,  subject  to  their 
finding,  the  case  should  be  reserved  for  the 
Court.  The  case  is  by  no  means  clearly 
stated ;  but  I  think  that  what  I  have  stated 
above  is  the  effect  of  the  statement  in  para- 
graph 10,  that  the  learned  Judge  left  to 
the  jury  the  question  whether  there  was  a 
constructive  total  loss  at  the  time  when 
the  vessel  was  submerged,  and  the  assured's 
agent  determined  not  to  raise  her,  or,  after 
she  was  raised,  and  the  jury  found  both 
these  questions  in  favour  of  the  plaintiff; 
but  in  putting  these  questions  to  the  jury 
no  account  was  taken  of  any  liability  on 
the  part  of  the  cargo  or  freight  to  contri- 
bute in  general  average  towards  the  ex- 
penses of  raising  the  vessel  or  towards  the 
general  average  loss  at  sea;  and  it  is  to  be 
taken  as  a  fact  that  if  such  liability  for 
either  loss  ought  to  have  been  taken  into 
calculation,  and  the  estimate  of  the  cost 
of  raising  and  repairing  ought  to  have 
been  reduced  by  the  amount  of  general 
average  to  be  so  contributed,  then  that 
there  was  not  a  constructive  total 
loss. 

Some  questions  are  raised  as  to  the  effect 
of  the  lateness  of  the  notice  of  abandon- 
ment, on  which  I  think  it  unnecessary  to 
come  to  any  determination,  as  I  come  to 
the  conclusion  that  on  this  statement  there 
never  was  such  a  state  of  things  as  could 
amount  to  a  total  loss,  whatever  notice  of 
abandonment  was  given.  In  coming  to  this 
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conclusion,  I  do  not  regard  the  general 
average  incurred  at  sea,  but  proceed  en- 
tirely on  the  ground  that,  as  I  understood 
the  statement  in  the  case,  the  cost  of  raising 
the  submei^ged  ship  and  cargo,  though  it 
would  have  been  excessive,  having  regard 
to  the  value  of  the  unrepaired  ship  alone, 
was  reasonable,  having  regard  to  the  value  of 
the  ship  and  cargo  and  freight,  which  were 
jointly  saved  by  this  expenditure  fi'om  a 
common  jeopardy. 

The  case  contains  a  statement  of  the  value 
of  the  submerged  cargo,  which  in  fJM^t  was 
raised  by  the  same  operation  as  raised  the 
hull ;  but  as  it  states  neither  the  value  of  the 
hull  itself  nor  the  cost  of  raising  it,  this 
statement  is  valueless :  but  I  will  suppose  a 
state  of  figures,  to  illustrate  what  1  under- 
stand to  be  meant  by  the  statement  in  the 
ease.  Let  us  suppose  the  expense  of  raising 
the  ship  with  the  portion  of  her  cargo  on 
board  to  have  been  60(V.,  that  the  further 
repairs  necessary  would  be  700/.,  that  the 
value  of  the  ship  when  repaired  would  be 
1,200/.,  and  that  the  value  of  the  portion 
of  the  cargo  raised  and  saved  along  with 
the  ship  is  1,500/.  I  leave  out  the  freight, 
which  would  only  complicate  the  statement 
without  altering  the  principle.  Now,  inas- 
much as  the  value  of  the  portion  of  cargo 
saved  is,  on  these  fignres,  three  times  the 
value  of  the  unrepaired  hull,  and  the  two 
were  saved  by  the  expendititre  of  600/., 
if  that  600/.  is  to  be  chai*ged  as  general 
average  against  the  ship  and  the  portion  of 
cargo  saved,  1 50/.  would  be  chargeable  to 
the  ship  and  450/.  against  the  portion 
of  cargo  saved  by  this  expenditure.  Now, 
it  is  plain  that  on  this  state  of  figures,  if 
the  fact  that  cargo  was  on  board  is  disre- 
garded, there  was  a  total  loss ;  for  in  that 
view  a  ship  worth  1,200/.  Would  cost  600/. 
to  raise  her  and  700/.  to  repair  her,  to^ 
gether  1,300/.,  which  is  more  than  she  is 
worth  ;  but  if  the  fact  that  cai^  is  there, 
which  would  be  saved  and  contribute  to 
the  expense  of  raising,  is  taken  into  account, 
there  is  no  total  loss,  for  it  would  then 
stand  that  a  ship  worth  1,200/.  and  a  cargo 
ivorth  1,600/.,  together  2,700/.,  would  be 
saved  by  the  expenditure  of  1,300/.,  of 
which  450/.  would  be  separately  chargeable 
to  the  cargo,  and  800/.  separately  charge- 
able to  the  ship.  Whether,  therefore,  the 
ship  and  cargo  were  considered  together  or 


separately,  they  would  be  well  worth  the 
expenditure  required  to  rescue  them  from 
loss. 

It  is  on  construing  the  statement  in  the 
ease  as  submitting  one  similar  in  principle 
to  that  which  would  arise  on  the  figures 
here  given  that  1  have  come  to  the  conclu- 
sion, that  the  defendant  is  entitled  to  judg- 
ment; and  after  having  carefully  considered 
my  Brother  Shoe's  reasons  for  the  opposite 
opinion,  I  still  think  so  for  the  following 
reasons. — 

It  is  first  necessary  to  consider  whether, 
if  the  shipowner  had  in  this  case  raised  the 
ship  and  cargb  as  Messrs.  Broad  <b  Son  did, 
they  would  have  been  entitled  to  charge 
that  expense  as  general  average  against  the 
portion  of  cargo  mised  by  its  expenditure 
as  well  as  against  the  hull. 

In  order  to  give  rise  to  a  charge  as 
general  average,  it  is  essential  that  ^ere 
should  be  a  voluntary  sacrifice  to  preserve 
more  subjects  than  one  exposed  to  a 
common  jeopardy;  but  an  extraordinary 
expenditure  incurred  for  that  purpose  is  as 
much  a  sacrifice  as  if,  instettd  of  money 
being  expended  for  the  purpose,  money's 
worth  were  thrown  away.  It  is  immaterial 
whether  the  shipowner  sacrifices  a  cable 
or  an  anchor  to  get  the  ship  off  a  shoal,  or 
pays  the  worth  of  it  to  hire  those  extra 
services  which  get  her  off.  It  is  quite  true, 
that  60  long  as  the  expenditure  by  the  ship- 
owner is  merely  such  as  he  should  incur  in 
the  fulfilment  of  his  ordinary  duty  as  ship- 
owner, it  cannot  be  general  average ;  but 
the  expenditure  in  raising  a  submerged 
vessel  with  cargo  is  extraordinaiy  expendi- 
ture, and  is,  if  incurred  to  save  the  caigo 
as  well  as  the  ship  (which  prtmd  facie  is 
the  object  of  such  an  expenditure),  charge- 
able against  all  the  subjects  in  jeopardy 
saved  by  this  expenditure. 

In  the  last  edition  of  Amauld  on  Imur- 
aneey  vol.  2,  pp.  931-2,  section  340,  it  is 
said,  "  A  stranded  vessel  is,  in  most  cases,  in 
danger  of  being  lost,  unless  speedy  steps 
are  taken  for  her  preservation,  eillier  by 
unloading  the  cargo  to  lighten  her,  or  by 
endeavouring  to  float  ker  hy  means  of  buoyt^ 
4te.f  with  the  cargo  in  ker.  The  remune- 
ration which  the  shipowner  is  obliged  to 
pay  for  the  services  thus  rendered  gives  a 
claim  to  general  average  contribution,  pro- 
vided such  services  shall  appear  to  have 
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been  ineoired  for  the  joiot  benefit  of  ship 
and  cftTgo,  which  will  be  the  cttfe  if  ship 
and  cargo  are  both  expoeed  to  a  common 
danger,  and  both  saved  from  it  by  the  exer- 
tioits  employed  for  their  xeacueL"  This,  I 
i^ipreheiid|is  a  perfectly  aocun^yeetatement 
of  the  kw* 

In  the  pres^it  case,  the  greater  part  of 
the  cai|;o  was  on  shore  aud  safe  before  the 
ship  was  submerged,  but  the  extraordinary 
expenditure  necessary  to  save  the  ship  and 
the  portion  of  the  cargo  on  board  would 
have  been  chai^eable  as  general  average  as 
against  them,  though  not  as  against  the  part 
that  was  safe — see  Maran  v.  J<me9  (^5). 
I  do  not  mean  to  say  that,  in  every  case 
where  a  ship  with  cargo  is  submerged,  and 
the  two  are,  in  fact,  raised  together  by  one 
operation,  the  expenditure  incun^  must 
necessarily  be  for  the  common  preservation 
of  both.  I  think  it  is  in  every  case  a 
question  of  fact  whether  it  was  so ;  and  if 
the  caigo  could  he  easily  and  cheaply  taken 
out  of  the  ship,  and  saved  by  itself,  it 
would  nut  be  proper  to  charge  it  with  any 
portion  of  the  joint  <^)eratiun  which,  in  thi^t 
ease,  would  not  be  incurred  for  the  preser^ 
vation  of  the  oargo.  But  it  must  be  rather 
an  exceptional  case  in  which,  where  a  vessel 
lies  under  twenty  feet  of  water  at  low  tide, 
the  cargo  cui  be  easily,  or  indeed  at  aU, 
taken  out  of  her  hold  without  either  laisiAg 
the  ship  with  the  cargo,  or  destroying  the 
hull  for  the  purpose  of  get^ng  the  car|^ 
out  If  the  contention  of  the  assured  at  the 
trial  had  been  that  such  an  exceptional 
coarse  was,  in  this  case,  practicable  and  the 
proper  one,  the  question  would  have  been 
left  to  the  jury,  or  the  facts  agreed  upon> 
80  that  we  might  draw  the  proper  infers 
ence  of  fact  from  them.  Instead  of  doing 
M,  the  only  £act  bearing  on  this  question 
stated,  is  that  Messrs.  Broad  <fe  Sons  did, 
in  fact^  ittiae  tbie  ship  with  the  cargo  on 
hoard.  As  they  cotdd  have  no  interest,  ex* 
eept  to  save  the  imperilled  subjects  in  the 
proper  way,  so  that  they  might  be  entitled 
to  charge  their  outlay  against  them  as  sal- 
Ysge^  I  think  the  inference  to  be  drawn  from 
ihia  iiset  is,  that  the  mode  adopted  was  the 
proper  one,  and  I  shonld,  if  necessary,  drww 

(25)  7  B.  ft  B.  628;  s.  o.  26  Law  J.  Rep.  (ir.a.) 
QB.W7. 


that  inference.  But  I  think,  firom  the  way 
the  case  is  stated,  that  it  appears  to  have 
been  agreed  between  the  piuties,  that  the 
expense  of  raising  the  ship  and  cargo  was, 
in  fact,  general  average,  and,  as  such, 
chai^eable,  in  fact,  on  the  cai^o,  if  in  law 
it  could  be  so. 

I  shall  now  proceed  to  consider  the 
question,  whether  the  circumstance  that 
the  expense  of  raising  the  ship  and  cargo 
would  be  partly  borne  by  the  cargo,  ought 
to  have  been  taken  into  consideration 
in  deteranining  whether  there  was  what  is 
commonly  called  a  constructive  total  loss. 
A  contract  of  marine  insurance  is  a  con* 
tract  to  indemnify  against  loss  by  certain 
perils ;  and  if  the  si:d)ject-matter  of  insur- 
ance is  totally  lost  in  consequence  of  those 
perik,  the  assured  is  entitled  to  recover  as 
for  a  total  loss  :  if  it  is  only  partially  lost, 
the  assured  is  only  entitled  to  recover  for  a 
partial  loss. 

It  frequently  happens  that  by  the  perils 
insured  against,  the  subject-matter  of  the 
insurance  is  so  far  damaged  that  it  cannot 
be  preserved  without  ouUsy  on  repairs  or 
other  waye^  but  may  be  preserved  by  such 
outlay;  or  that  it  is  by  perils  insured 
against  taken  out  of  the  possession  of  the 
assured,  bat  that  they  can  recover  the  pos- 
session by  exertions  and  expenditure  ;  or  it 
nmy  be,  as.  in  the  present  case,  that  both 
facts  exist,  the  subject-matter  is  taken  out 
of  the  possession  of  the  assured,  and  sunk 
in  a  dajnaged  state,  but  can  by  expenditure 
be  raised,  and  then  can  by  further  expen- 
4iture  be  repaired.  In  all  such  cases  the 
assured  may^  if  he  pleases,  elect  to  incur 
the  expenditure,  and  save  the  subject- 
matter,  and  in  that  case  it  will  be  a  partial 
lass  only ;  or  he  may  offer  to  abandon  the 
whole  to  the  underwriters,  and,  if  they 
accept  the  abandonment,  it  will  be  a  total 
loss,  the  underwriters  being  subrogated  for 
the  assured,  and  entitled  to  all  salvage  and 
every  other  right  of  the  assured.  Or,  lastly, 
the  circumstances  may  be  such  that  though 
the  underwriters  refuse  to  accept  the  aban- 
donment, the  assured  may  elect  to  treat  it 
as  a  total  loss,  and  force  them  to  indemnify 
him  for  it  as  such;  in  which  case,  on 
principles  of  equity  not  confined  to  marine 
insurance,  they  are  subrogated  for  him 
whom  they  have  indemnified,  and  have  all 
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his  rights — BandcU  v.  Cochran  (26),  Yates 
T.  WhifU  (27). 

If  it  were  possible  to  work  out  the  insur- 
ance, so  as  to  make  it  in  practice  a  perfect 
indemnity,  it  would  be  the  same  thing  in 
the  pecuniary  result  whether  the  assured 
repaired  or  abandoned  the  subject-matter ; 
but  it  is  not  possible  so  to  work  it  out,  and, 
in  general,  it  is  for  the  benefit  of  the 
assured  to  treat  a  loss  as  total,  and  this 
is  peculiariy  the  case  where  the  policy  is 
a  valued  one.  It  therefore  becomes  a  Teiy 
important  subject  of  inquiry,  under  what 
circumstances  the  assured  has  a  right, 
against  the  will  of  the  insurers,  to 
treat  the  loss  as  total  Up  to  the  pre* 
sent  time  I  believe  t^ere  is  no  difference 
in  the  principles  on  which  the  law  of 
insurance  is  administered  in  this  and  in 
foreign  countries;  and  the  decisions  of 
foreign  jurbts  are  entitled  to  great 
weight.  Many  of  those  authorities  cited 
by  my  Brother  Shee  are  authorities  in 
support  of  positions  I  have  laid  down.  I  do 
not  think  it  necessary  to  examine  or  dte 
them  at  length,  as  those  principles  are  not 
now  in  controversy  between  us.  But  on 
the  part  of  the  case  which  I  am  {H'oceeding 
to  argue,  there  is  a  fundamental  difference 
between  the  law  of  insurance  as  adminis^ 
tered  in  America  and  as  administered  in 
England. 

In  America,  if  the  subject*matter  of  in- 
surance sustain  damage  to  the  extent  beyond 
50  per  cent.,  the  assured  may  abandon 
and  recover  as  for  a  total  loss.  This  is  an 
implied  part  of  the  American  contract;  and, 
unless  there  be  something  expressed  which 
excludes  this  implication,  the  assured  has 
this  right;  and  that  right  depends  on  the 
state  of  things  when  the  abandonment  was 
given,  and  is  not  altered  by  any  subsequent 
change  in  the  state  of  things.  Bat  this  is 
not  the  English  law.  In  2  Phillips  on.  Tip- 
surancej  $  1536,  it  is  said,  "This  rule  of 
abandonment  on  account  of  loss  over  50 
per  cent,  of  the  value  of  the  subject,  makes 
the  most  material  difference  betwien  the 
American  and  the  English  jurisprudence 
relative  to  total  loss  and  abandonm  )nt,  and 
is  to  be  kept  in  mind  in  examining  the 


(26)  1  Yes.  sen.  98. 

(27)  4  New  Cm.  272. 


decisions  of  ike  tribunals  of  the  two  coun- 
tries. It  extends  equally  to  ship,  cargo, 
and  freight.  This  rule  and  that  rule  in  the 
United  States  whereby  the  validity  of  the 
abandonment  is  tested  by  the  circumstances 
existing  at  the  time  of  making  it,  instead 
of  the  time  of  bringing  the  suit,  as  in 
England,  give  a  wider  range  to  tJie  eon- 
structive  total  loss  and  abandonment  in  the 
United  States,  and  consequently  an  increased 
liability  of  underwriters  for  loss  by  the 
agents  who  have  charge  of  the  insured 
subject."  I  do  not  think  that  any  American 
cases,  based  on  principles  so  different  from 
ours,  are  authorities  in  an  Engliidi  case.  I 
shall  therefore,  with  great  deference  to  my 
Brother  Shee,  who  relies  upon  several 
oases  in  the  United  States,  refrain  from 
examining  them,  and  rely  only  on  the 
English  decisiona 

It  is  now  finally  settled  in  England  by 
the  decision  of  the  House  of  Lords  in  Irving 
V.  Manning {{),  "that  the  question  of  loss, 
whether  total  or  not,  is  to  be  determined 
just  as  if  there  was  no  policy  at  all"  If  the 
Aibject-matter  is  by  the  underwriters'  perils 
put  in  such  a  situation  that,  supposing 
there  was  no  policy,  it  would  be  totally 
lost  to  its  owner,  then  as  between  the 
assured  and  the  underwriter  there  is  a 
total  loss,  not  otherwise.  And  the  question 
whether  the  thing  is  lost  to  the  owner  is  to 
be  treated  in  a  practical  business-like  spirit ; 
and  if  the  owners  cannot  by  any  means 
which  they  or  their  representative  the  cap- 
tain can  reasonably  use  be  saved,  then  it 
is  totally  lost;  but  if  by  any  reasonable 
means  which  were  reasonably  wiUiin  their 
reach  they  might  redeem  the  subject-matter, 
and  do  not  do  so,  the  total  loss  is  not 
attributable  to  the  perils  which  cast  the 
subject-matter  of  insurance  into  that  posi- 
tion, but  to  the  neglect  of  the  owners  to 
take  those  reasonable  means.  If  they  do  not 
take  those  means,  "they  cannot  make  the 
loss  total  by  their  own  ne^ect'' — Thomefy 
V.  H^on  (28),  as  explained  by  Lord 
Tenterden  in  Parry  v.  Aberdein  (2).  "The 
duty  of  the  master  in  case  of  damage  to  the 
ship  is  to  do  all  that  can  be  done  towards 
bringing  the  adventure  to  a  successful 
termination,  to  repair  the  ship,  if  there  be 

(28)  2  B.  &  Aid.  51S. 
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a  reasonable  prospect  of  doing  so  at  an 
expense  not  ruinous,  and  to  bring  home  the 
cargo  and  earn  the  freight  if  possible" — 
BeMon  T.  Chapman  (3).  The  underwriters 
do  not  by  their  contract  engage  to  indem- 
nify against  the  consequences  of  his  neglect 
to  perform  that  duty.  The  question,  how- 
ever, whether  it  is  pombie,  must  be  under- 
stood in  the  sense  in  which  it  is  explained 
by  Maule,  J.  in  Mos$  v.  Smiih  (29) :  '<  In 
matters  of  business  a  thing  is  said  to  be 
imposaibk  when  it  is  not  practicable,  and  a 
thing  is  impracticable  when  it  can  only  be 
done  at  an  excessive  or  unreasonable  cost. 
A  man  may  be  said  to  have  lost  a  shilling 
when  he  has  dropped  it  into  deep  water, 
though  it  may  be  possible  by  some  very 
ttpensive  contrivance  to  recover  it."  I  may 
add,  to  complete  the  illustration,  that  a 
diamond  of  great  value  would  not  be  totally 
^  if  dropped  into  water  from  whence  it 
voQld  eost  10/.  to  recover  it,  though  a 
Bhilling  in  the  same  position  would  be 
totally  lost 

When  a  ship  or  other  subject-matter  of 
insurance  is  in  such  a  situation  that  it  can 
be  saved,  but  only  by  an  excessive  expendi- 
tore,  the  assured  may  undoubtedly  (at  least 
if  they  give  notice  of  abandonment  in  due 
time)  treat  it  as  a  total  loss  and  recover  for 
it  as  such.  In  Kmght  v.  Faith  (30)  Lord 
Campbell  expressed  a  strong  opinion  that 
it  wiA  essential  that  there  should  be  such  a 
Dotioe,  and  that  the  owner  of  the  shilling 
<t  the  bottom  of  the  well  conld  not,  without 
what  would  in  his  case  be  an  idle  ceremony, 
recover  as  for  a  total  loss.  If  it  were 
necessary  for  the  decision  in  this  case  to 
determine  that  point,  my  dcmbt  would  be, 
whether  I  was  not  bimnd  in  a  Court  below 
to  follow  that  as  the  latest  decision,  and  to 
reserve  for  a  Court  of  Error  the  question 
whether  he  was  right  in  that  opinion ;  but 
it  is  unnecessary  to  come  to  any  determi- 
utiott  on  this  point:  for  all  the  English 
tathorities  agree  that  unless  the  circum- 
stances are  such  as  to  make  the  loss  total 
within  the  principle  expounded  by  Maule,  J., 
in  Mo$g  V.  Smith  (29),  no  notice  of  abandon- 

(29)  9  Com.  B.  Rep.  at  p.  108;  s.e.  19  Law  J. 
Kep.  (V.&)  C.P.  aa  p.  228. 

(80)  15  Q.a  Rep.  649;  B.o.  19  Law  J.  Rep. 
(vs.) Q.B.  609. 


ment  can  make  it  so ;  and  also  that  even 
if  the  circumstances  were  such  that  at  the 
time  the  notice  of  abandonment  was  given 
it  was  justified,  yet  if  by  subsequent  events 
before  an  action  brought,  the  pluntifF  might 
by  reasonable  means  obtain  the  thing,  he 
can  only  recover  for  a  partial  loss.  As  was 
stated  by  Holroyd,  J.,  in  Brothertan  v.  Bar* 
her  (31),  "Abandonment  has  its  origin  from 
the  contract  being  a  contract  of  indemnity. 
But  it  is  apparent  that  if  the  assured  might 
abandon  at  his  pleasure,  he  might  be  a 
gainer  to  a  much  greater  extent  than  the 
value  of  the  loss ;  which  is  inconsistent  with 
a  contract  of  indemnity,"  ...  ''As  events 
have  made  it  at  the  time  when  the  action 
was  brought,  it  is  but  a  partial  loss/'  See 
also  Naylor  v.  Taylor  (32). 

The  question,  whether  it  is  practicable  to 
save  the  subject-matter  within  the  meaning 
of  the  phrase  as  explained  by  Maule,  J.,  in 
Mois  V.  Smith  (29),  has  been  differently  left 
to  the  jury.  In  Gardner  v.  Salvador  (5) 
Bayley  J.  left  it  to  the  jury  to  say  whether 
''  by  means  within  the  reach  of  the  captain 
whidi  he  could  reasonably  use''  the  ship 
could  be  saved.  The  mode  of  putting  the 
question  generally  adopted  has  been  to  ask 
<*  whether  a  prudent  uninsured  owner  w.>ald 
have  done  it."  In  Bosetto  v.  Ghimep  (3S), 
the  Courty  approving  of  what  had  been  said 
by  Maule,  J.  in  Moss  v.  Smith  (29)^  state  the 
rule  thus  :  '^If  the  damage  is  reparable  the 
loss  is  total  or  partial  according  to  circum- 
stances. If  the  damage  cannot  be  repaired 
without  laying  out  more  money  than 
the  thing  is  worth,  the  reparation  is 
impracticable,  and  therefore  as  between 
the  underwriters  and  the  assured  impos- 
mble."  The  three  modes  of  expression 
all  seem  to  me  to  convey  the  same  idea. 
Ko  means  which  would  cost  more  than 
the  object  is  worth  can  be  con:ddered  rea* 
sonable,  and  a  prudent  uninsured  owner 
would  not  adopt  them.  But  if  the  means 
within  his  i-each  would  cost  less  than  the 
object  is  worth,  a  prudent  uninsured  owner 
would  adopt  them  rather  than  suffer  the 
thing  to  perish ;  though  a  prudent  insured 

(31)  5  M.  «c  S.  at  p.  426. 

(32)  9  B  &  C.  724. 

(83)  11  C.B.  atp.166;  S.O.  20  Law  J.  Rep.  (v.s.) 
O.P.  at  p.  261. 
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owner,  especially  if  insured  in  a  valued 
policy,  would  probably  act  otherwise, 
if  the  law  permitted  him  by  so  doing  to 
recover  from  the  underwriters  for  a  total 
loss. 

I  should  observe  that  I  think,  in  the 
present  case,  the  question  whether  there 
was  a  total  loss  at  the  time  when  the  ship 
lay  submei^ed,  and  that  whether  there  was 
a  total  loss  when  she  lay  moored  at  Fal- 
mouth in  the  custody  of  Messrs.  Broad  <fe 
Sons,  are  identically  the  same.  Whilst  the 
ship  lay  submerged,  it  was  a  question  of 
calculation  what  the  cost  of  raising  her 
would  be;  but  before  the  trial  Messrs, 
Broad  &  Sons  had  by  experiment  ascertained 
what  it  was,  and  the  assured  could  have 
got  their  ship  by  adopting  their  act,  and 
paying  them  for  what  they  had  done ;  and 
then  the  assured  would  have  been  exactly 
in  the  same  position  as  if  they  had  them- 
selves originally  raised  her. 

In  considering  whether  it  was  reasonable 
to  raise  the  ship  and  cargo  in  the  present 
case,  I  think  that  every  circumstance  tend- 
ing  to  increase  or  diminish  the  necessary 
outlay,  and  every  circumstance  tending 
to  increase  or  diminish  the  benefit  to  be 
derived  from  that  outlay,  ought  to  be 
taken  into  account;  and,  amongst  those, 
the  fact  that  cargo  would  be  saved  by  the 
operation,  and  would  contribute  to  the 
expense,  seems  to  me  a  very  important 
element 

The  shipowner  is  not  asked  to  advance 
money  for  the  benefit  of  strangers  on  the 
security  of  their  property ;  he  is  the  autho- 
rized agent  of  the  owners  of  the  cargo, 
having  the  custody  of  it,  and  bound  to 
save  it  if  he  can.  It  was  contended  on  the 
argument  that  in  considering  whether  the 
subject-matter  of  insurance  was  totally 
lost,  we  were  bound  to  look  to  it,  and  to 
it  alone ;  so  that  in  the  conceivable  case  of 
a  ship,  worth  say  1,500/.,  being  in  peril, 
with  cargo  on  board  also  worth  1,500/., 
which  could  be  saved  together  by  the  expen- 
diture of  2,000/.  on  one  operation,  the  assured 
was  entitled  to  consider  both  as  totally 
lost,  because  neither  singly  was  worth  the 
sum  which  would  save  the  two.  If  a  long 
series  of  decisions  had  established  this,  we 
could  not  help  it ;  but  in  truth  from  the 
time  of  Lord  Mansfield  it  has  been  an 


established  rule  in  assurance  law  that  "  if 
the  thing  in  truth  was  safe,  no  artificial 
reasoning  shall  be  allowed  to  set  up  a  total 
loss" — Hamilton  v.  Mend€$  (34);  and  the 
only  case  in  which  a  point  like  this  was 
ever  attempted  to  be  set  up  was  Mott  v. 
Smith  (29).  In  that  case,  the  attempt  totally 
&iled.     Maule,  J.  explained  the  law  in  a 
manner  to  me  perfectly  satisfactory,  and 
what  I  have  written  is  in  truth  but  an 
attempt  to  adapt    his  reasoning  to  the 
present  case.  Lord  Truro,  in  the  same  case, 
said  (35),  ^' We  are  asked — would  any  man 
in  his  senses  spend  1,000/.  on  the  repaired  a 
ship  for  the  mere  purpose  of  earning  500/. 
freight  7  To  this  I  answer,  certainly  not 
But  this  is  not  the  true  question.    If  by 
expending  1,000/.  on  repairs  he  gets  not 
only  500/.  but  also  a  ship  worth  3,000/., 
who  will  for  a  moment  questiou  the  pru- 
dence of  the  outlay  T'   This  is  an  authority, 
as  it  seems  to  me,  precisely  in  point,  and 
agreeing  with  it  as  I  do  in  principle,  I 
think  our  judgment  should  be  for    the 
defendant 

I  need  hardly  say  that  I  should  not 
adhere  to  this  opinion  against  that  of  my 
Brother  Shee,  unless  on  oonsidecati(Hi  I 
entertained  it  decidedly;  but  I  should 
regret  much  if  my  decision  were  to  be 
final.   That,  however,  is  fortunately  not 

80. 

ThiB  Court  being  equally  divided,  there 
would  be  no  judgment,  onleas  one  of  the 
Judges  withdrew  his  opinion  in  order  that 
the  case  might  go  into  error.  It  is  the 
practice  for  the  junior  Judge  in.  such  a 
case  to  withdraw  his  judgment,  and  owing 
to  the  accident  of  my  Brother  Shee  beuqg 
junior  to  myself^  the  judgment  will  he 
entered  for  the  defendant,  leaving  the 
plaintiff  to  appeal 

JydgmaUfnT  the  de/e$^daHL 


(S4)  2  Barr.  at  p.  1212. 
(85)  9  Gou.  B.   Rep.  at  p.  106;  19  Law  J* 
Rep.  (K.s.)  C  P.  at  p.  231. 
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Slander — Privileged  Communication  — 
Malice. 

In  (sn  etcUon  of  »lander,  laying  special 
damage^  it  was  proved  that  the  plaintiff, 
a  trustee  of  a  charity,  asked  C,  by  whom 
he  was  employed  as  bailiff,  to  obtain  sig- 
natures  to  a  protest  against  his  being 
Hmed  ont  of  the  frfisteeship,  C.  asked  the 
defendant  for  his  signature,  which  the  de- 
fendant refused ;  and  on  being  pressed  to 
give  his  retuons,  said  that  he  would  not  keep 
a  big  rogue  like  the  plaintiff  in  the  trust  ; 
and  he  explained  the  reasons  for  his  opinion, 
which  were  thai  the  plaintiff  had  left  the 
parish  under  discreditable  circumstances  and 
vUhoui  settling  with  his  creditnrs,  including 
ike  defendant.  He  also  added,  that  he  was 
tnrprised  that  C.  kept  such  a  man  on  with 
kit  son.  The  whole  of  what  was  said  about 
the  plaintiffs  character  was  said  itnih  refer- 
ence  to  the  diseussum  whether  it  ukis  proper 
(hat  he  should  be  continued  as  a  trustee  of  the 
charity.  In  consequence  of  what  the  defen- 
dant said,  G.  dismissed  the  plaintiff  from 
hit  employment.  The  jury  found  that  the 
defendant  had  not  acted  with  malice : — Held, 
Uiat,  assuming  the  words  were  bond  fide 
spoken  with  reference  to  the  propriety  of 
taking  steps  to  retain  the  plaintiff  in  the 
trusteeship,  as  they  were  pertinent  to  the 
question  whether  he  was  fit  to  be  trusted 
or  not,  they  were  to  be  regarded  as  a  privi- 
leged eontmuniccUion,  and  therefore  that  the 
defendant  was  entitled  to  have  the  verdict 
entered  for  him. 

The  declaration  alleged  that  the  defendant 
falsely  and  malidonsly  spoke  of  the  plaintiff 
the  words  following,  that  is  to  say,  "I  will 
never  sign  to  keep  a  big  rogue  like  Robert 
Cowles  in  the  trust,"  (meaning  a  certain 
trust  called  Buckman's  Charity,  in  the  parish 
of^  &C.,  whereof  the  plaintiff  at  the  time  the 
defendant  spoke  and  published  the  above 
&l3e  and  defamatory  words  was  a  trustee,) 
"as  he  has  robbed  me  of  two  pounds.  I  will 
not  vote  to  keep  such  a  rogue  and  swindling 
thief  like  Robert  Cowles  in  the  trust'' 
(meaning  the  said  trust).  <*  You  will  find  him 
to  be  a  big  rogue  before  long."  Wbereby  the 


plaintiff  lost  his  situation  as  farm-bailiff  in 
the  employ  of  Charles  Cooper,  Ac 

Plea,  not  guilty. 

At  the  trial,  at  the  Suffolk  Summer 
Assizes,  1864,  before  Channell,  B.,  it 
appeared,  from  the  evidence  on  the  part 
of  the  plaintiff,  that  the  plaintiff  was  a 
tnistee  of  a  charity,  called  Buckman's 
Charity,  and  was  also  farm-bailiff  to  Mr, 
Cooper,  a  former  at  Kessingland.  Some 
attempts  had  been  made  to  remove  the 
plaintiff  from  the  trust,  and  as  he  was  un- 
willing to  resign  he  •  requested  Mr.  Cooper 
to  obtain  signatures  from  the  i&habitants  to 
a  protest  against  his  being  turned  out  In 
consequence  of  this  request  of  the  plaintiff, 
Mr.  Cooper  applied  to  the  defendant  to  sign 
the  protest.  This  the  defendant  refused 
to  do,  whereupon  Cooper  asked  for  his  rea- 
sons for  so  refusing,  when  he  said  that  he 
would  not  keep  a  big  rogue  like  the  plain- 
tiff in  the  trust.  Cooper  further  pressed  him 
to  explain  the  reason  for  his  opinion,  and  he 
then  said  that  the  plaintiff  had  left  the  parish 
under  discreditable  circumstances,  and  with- 
out settling  with  his  creditors,  including 
the  defendant.  Cooper  further  stated  that 
in  consequence  of  what  the  defendant  told 
him  he  dismissed  the  plaintiff.  The  defen- 
dant gave  much  the  same  account  of  the 
above  conversation,  but  added,  that,  towards 
the  end  of  it,  he  told  Cooper  that  he  was 
surprised  that  he  kept  such  a  man  on  with 
his  son. 

The  learned  Judge  asked  the  juiy  whether 
the  special  damage  resulted  from  the  words 
spoken ;  what  was  the  amount  of  damages 
to  be  given  to  the  plaintiff;  and  also  whether 
there  was  malice.  He  reserved  for  the  Court 
the  question  whether  the  words  were  pri- 
vileged or  not  The  jury  found  that  the 
dismissal  was  in  consequence  of  what  the 
defendant  said,  and  assessed  the  damages 
at  10/. ;  but  they  also  found  that  there  was 
no  malice.  The  verdict  was  thereupon 
entered  for  the  plaintiff. 

A  rule  nisi  was  subsequently  obtained, 
calling  upon  the  plaintiff  to  shew  cause 
why  the  verdict  entered  for  him  should  not 
be  set  aside,  and  a  verdict  entered  for  the  de- 
fendant, on  the  ground  that  the  Judge  ought 
to  have  held  that  the  words  were  privileged. 

OMalley  and  Bulwer  shewed  cause 
against  the  rule  (Easter  Term,  May  10). — 
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The  Court  cannot  come  to  the  conclusion  that 
the  learned  Judge  was  wrongs  the  finding 
of  the  jury  that  the  defendant  acted  without 
malice  is  unimportant,  when  it  ia  consid- 
ered that  he  said  so  much  more  than  he 
was  justified  in  8a3ring  under  the  circum* 
stances,  and  that  the  jury  ha^e  estimated 
the  damages  at  10/.,  ^e  dismissal  of  the 
plaintiff  having  resulted  from  the  speaking 
of  the  words.  Frytr  v.  Kirtnenley  (1)  is 
an  example  of  the  class  of  cases  which 
shew  that  though  a  simple  statement  may 
be  privileged,  the  person  who  utters  it  may 
be  liable  to  an  action  if  he  goes  further  and 
does  not  confine  himself  to  a  mere  simple 
statement  There  is  no  doubt  that  the  jury 
intended  to  find  for  the  plaintiff,  and  that 
their  finding  that  there  was  no  malice  was 
a  compromise.  In  Milne  v.  Marwood  (2) 
the  jury  returned  a  verdict  for  the  plain- 
tiffs in  an  actd^m  for  a  false  and  fraudulent 
representation  as  to  the  value  of  a  ship, 
but  added  that  th^  acquitted  the  defen- 
dants of  any  fraudulent  intention.  A  rule 
was  obtain^  to  enter  the  verdict  for  the 
defendants  on  that  ground,  but  the  Court 
refused  to  do  so,  and  Maule,  J.  said,  ''I 
think  it  is  quite*  clear  that  the  jury  meant 
to  find  a  verdict  for  the  plaintiffs;  but  they 
thought  fit  to  add  something  to  make  it  go 
down  easily  with  the  defendants."  A  man 
may  be  quite  justified  in  stating  facts,  and 
in  drawing  a  honA  fide  conclusion  from 
them,  but  he  must  confine  himself  to  doing 
so;  instead  of  which  the  defendant,  after 
stating  that  he  would  not  keep  a  big  rogue 
like  the  plaintiff  in  the  trust,  and  giving 
his  reasons  for  saying  so,  goes  on  to  say 
that  he  was  surprised  that  Cooper  kept 
such  a  man  on  with  his  son.  (They  also 
referred  to  Martin  v.  Strong  (3),  Fair^ 
man  v.  Ivea  (4),  RobertMn  v.  M^Dough 
all  (5),   Oodson  v.  Home  (6),  Samervill  v. 

(1)  88  Law  J.  Rep.  (v.s.)  C.P.  96 ;  i.  c  15  Com. 
B.  Rep.  N.S.  422. 

(2)  15  Com.  B.  Rep.  778;  s.  c.  24  Law  J.  Rep. 
(n.s.)  C.P.  36. 

(3)  5  Ad.  &  E.  535 ;  b.  o,  6  Law  J.  Rep.  (v.s.) 
K.B.  48. 

(4)  5B.k  Aid.  648, 

(5)  4  Bisg.  670. 

(6)  1  B.  ft  B.  7, 


Hawkins  (7),  Wffiman  v.  Ash  (8),  Wright 
V.  Woodgatf^  (9)f  Tutton  v.  Evans  (10)  and 
Starkie  wi>  LihfL,  Preliminary  Discourse,  87. 

Keane  and  Markby^  in  support  of  the 
rule. — The  jury  hare  negatived  malice,  and 
there  is  nothing  in  what  the  defendant  has 
said  which  can  be  considered  as  removing 
the  case  from  the  operation  of  the  rule  with 
regard  to  privileged  communications.  The 
fact  of  what  the  defendant  said  can  only 
be  used  as  evidence  of  malice  subsequently 
— Otvrge  v.  Ooddard  (11),  and  the  plain- 
tiff cannot  now  contend  that  the  finding 
of  the  jury  is  wrong  upon  that  point.  The 
inference  to  be  drawn  by  the  Court  ought 
to  be  in  favour  of  the  defendant.  He 
thought  that  the  plaintiff  was  difihonest, 
and  it  is  not  pretended  that  what  he  said 
was  not  in  confirmation  of  his  original  state- 
ment. The  only  questions  in  such  a  case  are, 
first,  is  the  occasion  privileged  1  aeoondly, 
was  the  defendant  abusing  the  privilege] 
Whether  the  defendant  has  acted  maliciotisly 
or  not  is  a  question  for  the  jury — Coohs 
V.  Wildes  (12) ;  where  the  defendant^  who 
was  deputy  clerk  of  the  peace  for  the  county 
of  Kent,  had  written  a  letter  to  the  finance 
committee  of  the  county  giving  reasons  why 
he  had  taken  away  from  the  plaintiff  the 
business  of  printing  the  register  of  voteca 
for  the  county ;  the  letter  contained  libel- 
ous matter,  and  Lord  Campbell,  C.J.,  who 
tried  the  cause,  thought  that  the  occasion 
was  privileged,  but  that  the  defendant  had 
exceeded  his  privilege;  but  inasmuch  aa  he 
did  not  leave  the  question  of  malice  to  the 
jury,  the  Court  made  a  rule  absolute  for 
a  new  trial  The  same  rule  was  laid  down 
in  Toogood  v.  Spyring  (13).  It  is  difficult 
to  understand  tiie  case  of  Fryer  v.  Kin- 
nersley(\). 

[Blackburn,  J. — I  do  not  quite  under^ 
stand  the  ratio  decidendi,] 

(7)  10  Com.  B.  Bep.  688 ;  ■*  c.  20  Law  J.  Bep. 
(H.s.)  C.P.  181. 

(8)  13  Com.  B.  Rep.  886;  i.  o.  22  Law  J.  Rep. 
(w.s.)  C.P.  190. 

<9)  2  Cr.  M.  k  R.  578. 

(10)  12  Ad.  ft  B.  783. 

(11)  2  F.  A  F.  689. 

(12)  5  El.  &  B.  828;  i.  o.  2i  Law  J.  Rep.  (v.a.) 
Q.B.  867. 

(13)  1  Cr.  Bf .  k  R.  181 ;  ■.  c.  8  Law  J.  Rep. 
(v.  8.)  Ezoh.  847. 
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They  also  referred  to  WkUeley  y.  Adanu 
(14). 

[Blackbusn,  J. — Before  we  give  our 
judgment,  we  will  coosult  my  Brother 
Channell;  but  we  think  that  the  parties  had 
better  consider  whether  they  might  not  do 
well  in  oongenting  to  a  stet  processtuJ] 

Our,  adv.  vuU, 

The  judgment  of  the  Coubt  (15)  was 
now  (May  13)  delivered  by 

Blaokbubk,  J. — ^In  this  case  the  action 
was  for  words  spoken  to  one  Charles 
Cooper,  imputing  to  the  plaintiff  that  he 
was  a  rogue,  in  consequence  of  which  the 
plaintiff  lost  his  situation  as  servant  to 
Cooper.  Hea^  not  guilty.  On  the  trial, 
before  my  Brother  Channell,  it  appeared 
that  the  phuntiff  was  a  trustee  of  some  local 
diariiy;  that  it  had  been  proposed  to  re- 
move him  from  that  trust,  and  that  Cooper, 
to  whom  the  plaintiff  was  then  &urm-bailiff, 
at  the  request  and  instance  of  the  plaintiff, 
waa  canvassing  for  signatures  to  a  protest 
against  his  behig  turned  out  of  the  trust ; 
Cooper  requested  the  defendant  to  sign  this 
protest ;  and  he,  having  refused  to  do  so, 
was  pressed  to  give  his  reasons,  and  gave 
them,  namely,  that  he  would  not  keep  a  big 
rogue  like  the  plaintiff  in  the  trust ;  being 
farther  pressed,  he  explained  the  reasons  for 
this  opinion,  which  were  that  the  plaintiff 
had  left  the  parish  under  discreditable  cir* 
ciunstances,  and  without  settling  with  his 
creditors,  including  the  defendant,  so  that 
it  was  plain  that  the  words  were  used  in  a 
sense  disparaging  to  the  plaintiff,  but  not 
actionable  without  special  damage.  Cooper 
gave  evidence  that  he  in  consequence  of 
these  words  dismissed  the  plaintiff,  not 
wishing  as  he  said  to  have  him  near  his  son, 
\  boy  of  about  1 8.  At  the  close  of  the  plain* 
tiff's  case,  the  defendant's  counsel  submitted 
that  there  was  no  case,  as  the  words  were 
privileged  by  tlie  oocasion.  The  learned 
Judge  said  that  he  should  reserve  the  ques^ 
tioa  for  the  Court  above,  and  in  the  mean 
time  leave  to  the  jury  the  two  questions 
whether  the  special  damage  did  result  from 
the  words  spoken,  and  the  amount  of  da- 
^'^^^  and  also  (in  case  the  Court  should 

Cl*)  83  Law  J.  Rep.  (k.s.)  C.P.  89 ;  b.  c.  16 
Com,  B.  Rep.  N.8.  892. 
(U)  Blackbuni,  J.,  Mellor,  J.  and  Shee,  J. 
I^BV  SiRisB,  84.~Q.B. 


think  the  words  privileged  by  the  occasion) 
whether  there  was  malice.  The  defendant's 
counsel  then  called  witnesses,  and  amongst 
others  the  defendant  himself,  whose  account 
of  the  conversation  with  Cooper  did  not 
materially  differ  from  that  given  by  the 
plaintiff 's  witnesses,  except  the  defendant 
stated  that  towards  the  end  of  the  conversa- 
tion, he  told  Cooper  that  he  (the  defendant) 
was  surprised  that  he  kept  such  a  man  as 
the  plaintiff  on  with  his  son.  The  jury 
found  that  the  dismissal  was  in  consequence 
of  the  slander  uttered  by  the  defendant,  and 
assessed  the  damage  at  10/L;  but  they  nega- 
tived malice.  The  verdict  was  then  entered 
for  the  plaintiff,  with  leave  to  move  to  enter 
a  verdict  for  the  defendant  if  the  Judge 
ought  to  have  held  that  the  words  were  pri- 
vileged. A  rule  nisi  was  obtained  accord* 
ingly,  which  was  argued  before  my  Brothers 
Mellor  and  Shee  and  myself,  during  last 
term. 

During  the  argument  a  doubt  occurred 
to  some  of  us  whether  the  words,  whicht 
according  to  the  defendant's  own  account,  he 
had  spoken  as  to  his  surprise  that  Cooper 
should  keep  the  plaintiff  near  his  son,  were 
not  so  disjoined  from  the  discussion  about 
the  trusteeship  as  not  to  be  privileged,  what- 
ever might  be  the  case  with  regard  to  the 
other  words;  but  on  reference  to  the  learned 
Judge,  we  are  informed  that  the  whole  of 
wiiat  was  said  about  the  plaintiff's  charac- 
ter, was  said  with  reference  to  the  discus- 
sion whether  it  was  proper  that  he  should 
be  continued  as  a  trustee  of  the  charity ; 
and  that  the  question  reserved  to  the  Court 
was  whether,  that  being  the  case,  words 
imputing  roguery  to  Uie  plaintiff  were  pWm^ 
faeie  privileged  or  not  The  intemperance 
of  the  defendant's  expressions,  and  the  as- 
sertion on  his  part  that  the  roguery  of  the 
plaintiff  was  so  great  that  he  was  not  fit  to 
be  near  young  Cooper,  were  left  to  the  jury 
as  evidence  of  malice;  but  that  being  nega- 
tived, the  question  reserved  is,  whether  the 
occasion  excused  language,  strongly  dispa- 
raging the  plaintiff's  character  for  honesty, 
but  h<mA  fide  spoken  with  reference  to  the 
discussion  whether  it  was  proper  to  take 
steps  to  retain  him  as  a  trustee  of  the 
charity.  No  motion  has  been  made  to  set 
aside  the  finding  as  to  malice  as  against 
evidence,  nor  would  the  Court,  according  to 
its  usual  practice,  have  granted  a  rule  on 
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that  ground  where  the  damages  were  so 
smalL 

We  are,  therefore,  nowto  take  it  as  decided 
that  the  words  were  band  fide  spoken  witii 
reference  to  the  propriety  of  taking  steps  to 
retain  the  plaindif  in  his  trusteeship,  that 
discussion  having  been  brought  on  by  tbe 
plaintiff  himself  causing  the  d^endant  to 
be  canvassed  for  that  purpose.  The  prin- 
ciple on  which  it  depends  whether  words  or 
writing  primA  faeU  actionable  are  justified 
by  the  occasion  on  which  t^ey  are  pub- 
lished, BO  as  to  put  the  plaintiff  on  proof  of 
actual  malice,  has  been  laid  down  in  Toogood 
▼.  Bpjfring{  1 3),  by  Parke,  B. ,  in  the  following 
terms :  '*  The  law  considers  such  publication 
as  malicious,  unless  it  is  fairly  made  by  a 
person  in  the  discharge  of  some  public  or 
private  duty,  whether  legal  or  moral,  or  in 
the  conduct  of  his  own  affairs,  in  matters 
where  his  own  interest  is  concerned.  In 
such  cases,  the  occasion  prevents  the  infer- 
ence of  malice,  which  the  law  draws  from 
the  unauthorized  communication,  and  affords 
a  qualified  defence  depending  upon  the  ab- 
sence of  actual  malice.  K  fairly  warranted 
by  any  reasonable  occasion  or  exigency, 
and  honestly  made,  such  comraunioatkms 
are  protected  for  the  common  convenieaee 
and  welfare  of  society ;  and  the  law  has  not 
restricted  the  right  to  make  them  within 
any  narrow  limits.'*  This  exposition  of  the 
law  has  always  been  approved  of,  the  diffi^ 
eulty  felt  being  in  the  application  of  the 
rule  to  the  particular  case;  and  in  the^more 
recent  decisions,  such  as  WkUeley  v«  AdUvmM 
(14),  the  tendency  has  been  to  extend  the 
limits  of  the  moral  duty  or  reasonable  exi- 
gency which  authorizes  the  publication  of 
defamatory  matter.  But  we  think  that  the 
present  case  falls  strictly  within  the  limita 
as  laid  down  in  Toog€!od  v.  Spyring  (13). 
When  the  defendant  was  requested  to  join  in 
taking  steps  to  retain  the  plaintiff  in  his 
trusteeship,  or  to  state  the  reasons  why  he 
BO  refused,  we  think  that  thero  was  a  duty 
towards  those  who  wero  concemed  in  the 
trusteeship,  and  an  interest  of  his  own, 
making  it  a  reasonable  occasion  wamntiBg 
his  statement  of  that  which  he  believed,  so 
far  as  it  was  pertinent  to  the  fitness  of  the 
plaintiff  for  tliat  office.  And  this  was  still 
moro  clearly  the  case  when  we  find  that  the 
defendant  was  canvassed  at  the  instance  of 
the  plaintiff  himself.    Under  sudi  circum- 


stances the  plaintiff  cannot,  as  we  think, 
complain  of  any  statement  honestly  made, 
if  pertinent  to  the  question  whetiber  the 
plaintiff  was  fit  to  be  trusted,  and  every 
statement  relating  to  his  honesty  and  pr&> 
vious  conduct  in  business  was  pertinent  to 
such  a  question.  If  the  defendant  had 
made  statements  injurious  to  the  plaintiCrB 
character,  on  some  matter  not  in  any  way 
connected  with'^the  subject  of  his  fitness  to 
be  a  trustee,  as  if,  for  instance,  there  bad 
been  a  statement  made  that  he  had  beaten 
his  wife,  that  would  have  been  wholly  un- 
waiTonted  by  the  occasion,  and  would  con- 
sequently not  have  been  privileged.  Bat 
all  the  words  of  which  evidence  was  given 
in  this  ease,  were  relevant  to  the  question 
whfidier  the  plaintiff  was  fit  to  be  trusted 
or  not ;  and  that  being  so,  we  think  that, 
according  to  the  decision  of  this  Court  in 
Cook  V.  Wildes  (1 2),  of  which  we  approve,  the 
intemperance  of  the  defendant's  language 
and  the  unnecessaiy  force  of  his  expressions 
formed  evidence  of  malice  which  it  was 
proper  to  leave  to  the  juiy,  but  did  not 
take  away  the  privilege,  the  jury  having 
negatived  malice. 

We  think,  therefore,  that  the  rale  must 
be  absolute  to  enter  the  verdict  £or  the 
defendant. 

RnUabmMe. 


1865. 
June  7. 


'  THE  QUEEN  V.  THE  OOVERNOB 
OF  THE  DEBTOBS'  PSISOK 
FOE  LONDON  AND  MIDDLE- 
SEX, IN  WHITECEOSfi  STREET, 
IN  THE  CITY  OF  LONDON. 


Gaol^—Whttecrosi  Street  Prison — Com- 
mttment — Civil  Process — Poor  Bate — 62 
Geo.  3.  c.  ccix. — 12  d&  13  Vict,  c.  14.  *.  2. — 
4  Geo,  4.  c.  64. 

A  eommitmeni  hff  Justices  for  wm^^ay- 
meni  of  poorrates  is  in  the  nature  of  diil 
process^  and  the  proper  prison  for  a  person 
so  eommitted  by  the  Justices  of  Middlesex  is 
the  prison  in  Whitecross  Street, 

[Far  the  r^fK>rt  of  the  above  case^  see 
34  Law  J.  Bep.  (n.s.)  M-C.  p.  193.] 
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1865.        )  REYNOLDS    AND    ANOTHER    V, 

June  16.   J  JEX. 

Ship  and  Skipping — Ohatter-Party^-' 
Magter'i  Authority  to  mcike  Bills  of  Lading 
with  Freight  payable  to  third  Persona, 

The  master  of  a  ship  has  no  power  ^  wader 
his  general  authority^  to  draw  bills  of  ladmg 
making  the  freight  payable  to  other  than,  his 
owner, 

A  Mp  was  chartered  out  and  home  at 
a  lump  sum,  bills  of  lading  to  be  signed  by 
the  shipowner  or  agent  at  any  rate  of  freight 
withont  prefudwee  to  the  charter.  At  an 
outward  port,  the  agents  of  the  charterers 
adtfoneed  money  to  the  master  for  the  ship's 
use,  on  condition  of  the  ship  taking  goods 
on  the  return  voyage  under  bills  of  lading 
making  the  freight  payable  to  them  (the 
agents  J,  or  their  assigns,  at  the  port  of 
delivery;  goods  were  put  on  board,  and 
bills  of  lading  given  accordingly  by  the 
master:  —  Held,  that  the  master  had  no 
authority  to  make  sneh  bills  of  lading,  and 
thai  the  shipowner  retained  his  lien  on  the 
goods  for  freight 

This  was  an  imterpleider  iasne  to  try 
whether  or  not  the  plaintifiis  were  enttiled 
to  the  950^.  paid  into  court  under  an  inter- 
pleader summons;  and  was  tried,  before 
8hee,  J.,  at  Liverpool,  at  the  Spring  As* 
sixeSy  1865,  when  the  following  were  the 
undisputed  facts: 

The  defendant,  living  at  New  York,  is 
owner  of  the  British  ship  De  Jex,  and 
entered  into  the  following  charter-party,  on 
the  11th  of  September  1863,  with  James 
G.  Jewett  h  Co.,  of  New  York. 

*'This  charter-party,  naade  and  concluded 
upon  in  the  city  of  New  York,  this  11th 
day  of  September  in  the  year  1863,  between 
Josiah  Jex,  of  New  York,  agent  of  the  British 
hark  De  Jex,  of  Jamaica,  B.W.L  of  the 
burden  of  398  (U.S.  measurement)  tons  or 
thereabouts,  now  lying  in  the  harbour  of 
New  York,  of  the  first  part,  and  James  0. 
Jewett  k  Co.,  of  New  York,  of  the  second 
put,  witoesseth  that  the  said  part  of 
the  first  part,  for  and  in  consideration  of 
the  oorenants  and  agreements  hereinafter 
mentioned,  to  be  kept  and  performed  by 
the  said  part  of  the  second  part,  do 
coyenant  and  agree  on  the  6«ighting  and 


diartering  of  the  said  vessel  unto  the  said 
part  of  the  second  part,  for  a  voyage 
from  the  port  of  New  York  to  Hong  Kong 
and  Whunpoa,  and  thence  to  Shanghae 
(China),  and  from  thence  to  an  Atlimtio 
port  in  the  United  States,  and  not  south  of 
the  Chesapeake,  or  to  a  port  in  Great 
Britain,  not  beyond  London,  on  the  east 
coast,  or  to  a  port  on  the  continent  of 
Europe,  between  Havre  and  Hamburg  in- 
clusive, doling  at  Qneenstown  or  Falmouth 
for  orders,  widi  liberty  to  use  on  returning 
to  the  United  States  or  Great  Britain, 
ko.  (fee.,  as  named,  one  other  port  in  Chinai 
or  to  use  Manilla  or  Singapore,  on  the  tenns 
following,  that  is  to  say :  First,  the  said 
part  of  the  first  part  do  engage  that 
the  said  vessel,  in  and  during  the  said 
voyage,  shall  be  kept  tight,  staunch,  well* 
fitted,  tackled,  and  provided  with  eveiy 
requisite,  and  with  men  and  provisions 
necessary  for  such  voyage.  Secondly,  the 
said  part  of  the  first  part  do  further 
^gftg^  that  the  whole  of  the  vessel  (with 
the  exception  of  the  cabin,  the  deck,  and 
the  necessary  room  for  the  accommoda* 
tion  of  the  crew  and  of  the  sails,  cables 
and  provisikms,)  shall  be  at  the  sole  use 
and  disposal  of  the  said  part  of  the 

seoond  paxt,  during  the  voyage  afnresaidf 
and  that  no  goods  or  merchandise  whatever 
shall  be  laden  on  board,  otherwise  than 
from  the  said  part  of  the  second  part,  or 
agent,  without  consent^  on  pain  of  for* 
future  of  freight  agreed  upon  for  the 
same.  Thirdly,  the  said  part  of  the  first 
part  do  further  engage  to  take  and  receive 
on  board  the  said  vessel,  during  the  afore- 
said voyage^  all  such  lawful  goods  and 
merchandise  as  the  said  part  of  the 
second  part,  or  agent,  may  think  proper 
to  ship.  And  the  said  part  of  the 
second  part,  for  and  in  consideration  of 
the  covenants  and  agreements  to  be  kept 
and  performed  by  the  said  part  of 
the  first  part,  do  covenant  and  agree 
with  the  said  part  of  the  first  part 
to  charter  and  hire  the  said  vessel  as  afore- 
said, on  the  terms  following,  that  is  to 
say :  First,  the  said  part  of  the  second 
psjrt  do  engage  to  provide  and  furnish  the 
said  vessel  with  cargoes  of  lawful  merchan- 
dise, or  at  least  sufficient  for  ballast,  during 
the  voyage,  to  include  from  New  York 
two  steam  boilers,  which  are  to  be  taken 
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under  deck,  by  pait  of  the  first  part,  to 
be  put  on  board  free  of  expense  to  said 
vessel,  and  to  be  discharged  in  like  manner; 
captain  assisting  ^th  his  crew,  the  masts, 
purchases,  blocks,  Sbo.  Secondly,  the  said 
part  of  the  second  part  do  further  engage 
to  pay  to  the  said  part  of  the  firet  part, 
or  agent,  for  the  charter  or  freight  of  said 
vessel  during  the  voyage  aforesaid  in  man- 
ner following,  that  is  to  say,  the  sum  of 
3,000/.  British  sterling,  with  its  equivalent, 
payable  as  follows:  1,500/.  atShanghae,  on 
correct  discharge  of  the  cargoes  at  Hong 
Kong  and  Shanghae,  less  the  advance  here- 
inafter provided  for,  payable  in  approved 
bank  bill  on  London  as  customary,  or  in  cash 
equivalent  thereto,  at  the  captain's  option, 
and  1,500/.  on  correct  discharge  of  return 
cai^  in  the  United  States,  or  in  the  United 
Kingdom,  or  on  the  continent  as  named, 
payable  in  satisfactory  bill  on  London,  or 
in  cash  equivalent  thereto.  1,000/.  or  its 
equivalent  in  currency  at  current  rate  of 
exchange,  optional  with  the  part  of  the 
first  part,  to  be  advanced  in  New  York  by 
part  of  the  second  part  on  this  charter 
on  the  signing  of  the  charter-pairties,  and 
subject  to  the  payment  by  part  of  the 
first  part  and  by  said  vessel,  with  the  pre- 
mium of  insurance  to  Hong  Kong  and 
Shanghae  and  four  months*  interest  to 
be  deducted  therefrom." — (Then  followed 
clauses  as  to  loading,  <ko.)  —  <' Privilege 
to  part  of  the  second  part  of  pas- 
sengers in  the  cabin  at  200  dollars  for 
each  adult,  payable  before  sailing  of  the 
ship,  also  the  privilege  of  such  deck*fireight 
as  the  ship  can  safely  carry.  Stevedore  of 
part  of  the  second  part  to  be  employed  in 
loading  the  vessel,  part  of  first  part  paying 
customary  rates  therefor,  provided  he  does 
not  charge  more  than  any  one  else.  Bill$ 
of  lading  to  he  signed  by  part  offirttpart 
or  agent,  at  any  rate  of  freight^  toithout 
prejudice  to  this  charter.  Draft  of  water  sub- 
ject to  New  York  Board  of  Underwriters. 
Vessel  to  be  consigned  at  port  of  dis- 
charge to  charterer's  agent,  and  subject 
only  to  a  commission  of  2/.  10«.  per  cent., 
payable  to  the  said  agent  on  the  amount 
earned  by  the  vessel  up  to  arrival  at  Shang- 
hae to  agent  there,  and  on  the  amount  due 
on  final  discharge  of  cargo  in  United  States 
or  United  Kingdom,  <kc.  to  agent  there. 
Vessel  if  moved  a  second  time  in  New 


York  in  loading  to  be  done  at  expense  of 
part  of  second  part.  To  the  true  and 
faithful  performance  of  aU  the  foregoing 
covenants  and  agreements,  the  said  parties, 
each  to  the  other,  do  hereby  bind  them- 
selves, their  executors,  administrators  and 
assigns,  and  also  the  said  vessel,  freight, 
tackle  and  appurtenances,  «nd  the  mer- 
chandise to  be  kden  on  board  each  to  the 
other  in  the  penal  sum  of  the  amount  of 
this  charter." 

Hie  sum  of  1,000/.  was  paid  at  New  York 
according  to  the  terms  <^  the  contract,  and 
on  the  charter-party  was  indorsed  a  receipt 
by  the  shipowner's  agent  in  these  tenns : 
"New  York,  Sept  15,  1863.— Received 
on  the  within  charter  (of  the  baik  Dt 
Jex)  the  sum  of  1,000/.)  therein  spe- 
cified as  the  advance  to  be  made  on 
the  signing  of  the  same.  The  said 
1,000/L  is  to  be  deducted  by  Messrs. 
Frazar  k,  Co.,  of  Shanghae,  to  whcmi  tins 
vessel  is  consigned  in  China,  from  the 
amount  of  the  charter-money  due  as  speci- 
fied, or  correct  disdiarge  of  cargo  at  Hong 
Kong  and  Shanghae,"  dec.,  "and  this  1,000/. 
is  to  be  held  by  Messrs.  Frazar  <fe  Co.  sub- 
ject to  the  order  of  Messrs.  Dehon,  dark 
k  Bridges,  of  New  York." 

The  vessel  proceeded  from  New  York  to 
China,  and  there  discharged  her  outward 
cargo;  and  Messrs.  Frazar  k  Co.,  the 
charterers'  agents  at  Shanghai,  then  paid 
the  balance  of  500/.  on  the  1,500/.  payable 
there.  The  master,  however,  requiring  fur- 
ther frinds  for  the  purposes  of  the  ship,  MeSBrs. 
Frazar  k  Co.  refused  to  advance  any  further 
sum  on  account  of  the  freight ;  but  agreed 
to  advance  him  459/1,  on  condition  thi^  the 
ship  should  take  home  for  them  a  certain 
amount  of  cotton,  under  bills  of  lading 
making  freight  payable  to  them  or  Uieir 
agent  at  the  port  of  discharge.  Accordingly, 
cotton  was  shipped  on  boiuxi  the  De  Jex^ 
for  which  the  master,  on  the  2l5t  of 
May  1864,  gave  the  following  bills  of 
lading: — 

"Shipped  by  Frazar  <fe  Co.  on  board, 
&a,  691  bales  of  cotton,  to  be  delivered, 
A^,  at  the  port  of  Liverpool,  unto  order, 
or  his  or  their  assigns,  he  or  they  paying 
freight  for  the  said  goods,  to  Messrs.  Rey- 
nolds, Mann  k  Co.,  Liverpool  (the  plain- 
tiffs), as  per  margin  :  691  bales,  at  3/.  15it. 
per  ton  of  50  cubic  feet" 
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The  Ibllowmg  receipt  was  EOgned  by  ihe 
master  on  the  28th  of  May  1864  : 

"  Beoeiyed  firom  Mesars.  Frazar  ^  Co., 
on  account  of  the  charter  of  the  barque 
De  JeXj  959/.  80.  3d,  charter-party  dated 
at  New  York,  the  11th  of  September  1863." 

Messrs.  Beynokla,  the  plaintiffs,  received 
the  charteisparty,  aud  at  the  same  time 
the  bills  of  hiding,  the  freight  on  which 
amonnted  to  981/.  99. 

On  the  arrival  of  the  ship  at  liverpool, 
in  November  1864^  ihe  balance  due  on  the 
charter  fceightwaa  1,040/.  lU,  9df.;  and 
ihe  {^nti^  to  whom  it  was  consigned, 
docked  the  ship,  and  disbursed  between 
300/.  and  400/.  on  her  account.  They  then 
churned  the  goods  consigned  to  them,  aad 
as  the  freight,  per  bills  of  lading,  was  pay- 
able to  themselves,  they  insisted  on  a  deUr 
very  of  the  goods  freight  free. 

The  defendant's  solicitors,  acting  under 
the  194th  section  of  the  Mersey  Dooks 
Consolidation  Act,  1858,  served  the  follow- 
ing notice  on  the  harbour  board : 

''  To  the  Mersey  Dock  and  Harbour 

Board. 
"Stanley  Dock. 

''On  behalf  of  Josiah  Jex,  ship's  hus- 
band of  the  barque  £>.  «7««r,  now  diadiarging 
in  the  Stanley  Dock.' — ^We  hereby  give 
yon  notice  to  detain  and  keep  the  caigo 
brou^t  by  the  said  vessel  in  the  ware-' 
booses  belonging  to  the  said  board  until 
tiie  freight  and  charges  for  the  same  are 
paid  and  satisfied,  of  which  we  will  give 
you  due  notice,  or  until  a  sufficient  deposit 
is  made  to  cover  such  freight  and  charges; 
and  we  hereby  give  you  notice  not  to  pay 
over  to  any  person  or  persons  the  said 
freight  or  deposit  without  our  consent  on 
bdlalf  of  the  said  Josiah  J^:." 

The  plaintiffs  deposited  with  the  dock 
boaid  1,100/.,  being  the  sum  insisted  upon 
by  the  board,  though  more  than  the  amount 
of  the  bill  of  k^ng  freight  on  the  691 
bales  of  cotton  consigned  to  them,  and  then 
commenced  an  action  against  the  dock 
board  to  recover  the  1,100/. 

An  interpleader  summons  was  taken 
out,  and  the  defendant  substituted  for  the 
dock  board  as  defendant.  Owing  to  the  dis- 
boisements  made  by  the  plaintiffs  as  con- 
flignees  of  the  ship,  and  by  subsequent 
^rangement,  750/.  was  paid  to  the  plain- 
tiis,  and  350/.  only  was  retained  in  court. 


On  the  above  facts,  a  verdict  was  en- 
tered for  the  plaintiffs,  with  leave  to  the 
defendant  to  move  to  enter  it  for  him. 

A  rule  nin  having  been  obtained  ao- 
cordi^gly,  on  the  ground  that  the  defendant 
had  a  lien  upon  the  cargo, 

^.  James  and  Holker  shewed  cause.  — 
The  agents  of  the  charterers  at  Shanghai, 
Messrs.  Fcazar  <&  Co.,  were  bound  to  ad- 
vance 500/.,  but  they  were  not  bound  to 
advance  more.  They  then,  as  independent 
merchants,  made  an  independent  contract 
with  the  master,  whereby  they  agree  to 
advance  a  further  sum  on  condition  that 
the  master  shall  take  goods  for  them  to  the 
home  port,  freight  being  made  payable  to 
agents  of  their  own.  They  had  notice  of  the 
charter-party»  and  the  question  is  whether 
the  master,  in  taking  advances  from  them 
for  the  purposes  of  the  ship,  had  not  power 
to  bind  the  owners  to  the  extent  of  the  ad- 
vance ?  The  master  had  a  right  to  receive 
the  money,  and  he  was  authorized,  under 
this  charter-party,  to  give  these  bills  of 
lading,  assigning  the  cazgo  by  way  of  secu- 
rity. 

[Bjuaokbubn,  J. — ^It  is  an  unusual  pro- 
ceeding. I  never  heard  of  a  bill  of  lading 
being  made  payable  to  a  third  person.  I  do 
not  say  it  cannot  be  done.] 

In  Shand  v.  Sanderswi  (1),  Pollock,  C.B., 
in  delivering  judgment,  says,  ''What  is  the 
meaning  of  the  expression  '  without  preju- 
dice to  this  charter-party'  ?  It  means,  not  that 
a  right  of  lien  must  be  presumed,  but  that 
the  charter-party  is  not  to  be  considered  as 
waived,  and  that  all  rights  created  by  it  are 
to  exist  as  a  matter  of  contract,  though  they 
do  not  attach  on  the  goods  by  way  of  lien." 
There  is  no  reason  why  freight  should  not 
be  assigned. 

[Crompton,  J. — You  make  the  whole 
freight  payable  to  A.  and  B,  and  say  that 
they  are  trustees  for  the  difference  when 
they  may  be  insolvent  persons.] 

The  ease  ahready  cited  and  Foster  v.  CoJhy 
(2)  seem  to  shew  that  biUs  of  lading  may  be 
signed  for  nominal  freight^  and  they  appear 
to  authorize  the  borrowing  of  money  for 
the  ship  in  this  manner  without  compelling 
the  master  to  have  recourse  to  the  more 
expulsive  course  of  bottomry. 

(1)  4  Hurl.  &  N.  881,  889 ;  8.0. 38  Law  J.  Bep. 
(N.s.)  Ezch.  278. 
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[Shbb,  J.— In  Foster  v.  Colby  (2)  Wat- 
son, R  explains  why  on  certain  caigoes 
bills  of  lading  are  given  as  nominal  freight, 
or  no  freight  at  alL] 

In  Pearion  y.  06$chen  (3),  it  was  held 
that,  nnder  the  circnmstances  there  stated, 
the  master  had  authority  to  enter  into  a 
new  contract  binding  on  the  shipowner. 

[Blackburn,  J.  —  The  plaintiffs'  case 
would  be  advanced,  if  it  could  be  shewn 
that  the  captain  can  in  any  way  pledge 
the  freight,  except  by  maritime  contracts 
well  known  in  Courts  of  Admiralty.] 

This  is  not  the  case  of  a  pledge.  The 
charter-party  must  be  looked  at  to  ascertain 
the  extent  of  authority  given  to  the  master; 
and  it  is  submitted  that  here,  where  the 
contract  was  for  a  lump  sum,  it  was  the 
intention  of  the  parties  that  the  captain 
should  take  goods  on  board  free  of  the 
shipowner's  lien. 

[Blackburn,  J. — ^In  Maude  and  Polhek 
on  Skipping,  p.  104,  it  is  stated,  *'  Although 
the  immediate  control  of  the  ship  as  to 
her  employment  is  vested  in  the  master,  he 
has  no  power  to  alter  the  voyage,  or  to 
vary  the  rate  of  freight  at  which  goods  are 
to  be  shipped,  in  contravention  of  the 
agreement  made  between  his  owner  and 
the  freighter,  or  to  make  freight  payable 
beforehand,  or  to  any  person  other  than  the 
oumer;"  and  reference  is  made  to  the  case 
^The  Sir  Henry  Webb  (4).  The  charter 
in  that  case  was  different  from  the  present, 
and  there,  as  well  as  in  Dewell  v.  Moxon  (5), 
all  that  appears  is,  that  the  freight  cannot 
be  pledg^  for  a  debt,  and  that  goods  can- 
not be  taken  on  board  freight  free.  But 
here  the  ship  is  let  to  the  charterer  for  a 
lump  sum,  and  it  was  the  intention  of  the 
parties  that  the  shipowner's  right  to  freight 
should  be  confined  to  the  2,000^.,  and  that 
the  right  to  freight  on  the  other  goods 
should  be  to  secure  the  balance  of  the 
lump  sum  only,  so  that  if  the  whole 
amount  of  the  lump  sum  were  paid  no 
claim  should  be  made  for  freight  on  the 
491  bales. 

(2)  3  HarL  ft  N.  705 ;  s.  o.  28  Law  J.  Bep.  (ir.s.) 
Ezch.  81. 

'  (3)  17  Com.  B.  Rep.  K.S.  852;  8.  o.  83  Law  J. 
Rep.  (w.s.)  C.P.  265- 

(4)  18  Jur.  639. 

(5)  1  Taunt.  391. 


Temple^  in  support  of  the  role,  was  |xo« 
ceeding  to  shew  that  the  present  case  was 
decided  by  Pearson  y,  GosAen  (3),  when  he 
was  stopped  by  the  Court. 

Cbompton,  J. — ^The  question  in  this  case 
18,  whether  the  master  could  give  bills  of 
lading  whereby,  for  an  advance  of  about 
500^,  he  bound  the  owners  to  carry  certain 
goods,  with  the  stipulation  that  the  lender^s 
nominees  should  receive  the  whole  of  the 
freight.  In  the  first  place,  I  am  not  aware 
that  there  is  any  authority  for  such  a 
proposition,  and  it  is  admitted  that  there 
is  none;  and  in  the  next  place  it  is  against 
the  principle  by  which  ail  such  cases  are 
governed.  The  shipowner  is  entitled  to  his 
Uen  for  the  freight;  but  by  such  a  contract 
as  the  present  it  would  be  possible  for  the 
owner  to  be  deprived  of  all  right  of  lien 
whatever.  The  charter  freight  may  be,  as 
here,  for  a  lump  sum,  or  for  freight  at  a 
higher  rate  than  the  bills  of  lading  freight. 
But  the  result  of  the  present  contract  would 
be  that  the  shipowner  would  lose  his  lien 
for  the  charter  freight  due  to  him  at  Liver- 
pool, and  receive  instead  the  bill  of  lading 
freight  only,  these  bills  of  lading  being  given 
for  a  much  smaller  amount.  The  niaHter, 
however,  cannot  deprive  the  owner  both  of 
the  charter  freight  and  his  lien  for  it  by 
substituting  bills  of  lading,  giving  a  remedy 
of  a  different  character.  The  shipowner  is 
entitled  to  the  1,100^,  and  it  cannot  be 
made  payable  to  A.  B.  Under  these  bills 
of  lading  the  money  could  only  be  sued  for 
by  A.  B.  or  by  parties  claiming  under  them, 
and  if  A.  B.  proved  insolvent,  the  result 
would  be  loss  of  the  lien  to  the  shipowner. 
This  is  not  like  the  case  of  hypothecadon 
or  bottomry,  where  the  party  lending  is 
entitled  to  his  money  on  arrival  of  the 
ship.  The  law  maritime  makes  such  a 
transaction  a  remedy  for  the  advance  only, 
and  it  does  not  give  it  the  effect  which  the 
present  case  would  have.  There  is,  there- 
fore, no  difficulty  in  such  a  case,  but  in 
the  present  there  is  a  loss  cast  upon  the 
owner:  the  loss  of  his  freight  or  of  the 
lien  which  is  to  secure  it.  No  case 
being  cited  to  shew  that  this  can  be 
done,  we  are  not  prepared  to  hold  now 
for  the  first  time  ^t  it  can  be  done. 
Not  only  lb  there  no  authority  for  this 
proposition,   but   the  case  of  Walshe  y. 
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iVoMfi  (6)  is  a  direct  anthorily  the  other 
my.  There  it  was  held,  that  it  "was  not 
competent  to  the  defendantfi  to  procure  the 
master  to  execute  a  charter-party  which 
excluded  the  right  of  the  owners  to  freight, 
which  is  incident  to  the  vessel.  It  would 
be,  indeed,  difficult  for  us  to  say  that  in 
addition  to  the  known  methods  by  which 
seeority  for  advances  may  be  given,  this 
novel  mode  could  also  be  allowed.  I  am 
of  opinion,  therefore,  that  this  rule  should 
be  made  absolute. 

Blackbubn,  J. — ^I  am  of  the  same  opin- 
ioD.  In  this  case,  the  defendant  had  entered 
into  a  diarter-party  by  which  freight  was 
to  be  a  lump  sum.     Had  this  stood  alone, 
tibe  captain  would  have  had  a  lien  for  the 
whole  of  the  freight  But  a  power  is  in- 
serted, as  usual,  that  the  captain-  may  enter 
into  contracts  limiting  the  owner^s  right  to 
freight  Mr.  Holker's  argumoat  is  that  the 
master  has  thereby  power  to  make  what 
contracts  he  pleases.  There  is  nothing  to 
shew  that  such  extensive  authority  is  there* 
by  conferred.  The  captain  has  entered  into 
a  contract  making  freight  payable  to  Messrs. 
Beynolds.  So  that  bills  of  lading  are  given 
for  goods  by  which  the  freight  is  made 
payiU>le  to  third  persons.  What  power  has 
the  captain  to  make  such  a  contract?  In 
Onmt  ▼.  Norvoay  (7),  it  is  stated  by  the 
Court, — "The  authority  of  the  master  of 
a  ship  is  very  huge,  and  extends  to  all  acts 
tiiat  are  usual  and  necessary  for  the  use 
and  enjoyment  of  the  ship^  but  la  subject  to 
seveial  well-known  limitations.     He  may 
make  oootracts  lor  the  hire  of  the  ship, 
but  cannot  vaiy  that  which  the  owner  has 
made.    He  may  take  up  money  in  foreign 
partSy  and  under  certain  drcumstanoes  at 
home,  for  the  necessary  disbursements  for 
lepairs,  and  bind  the  owners  for  repayment 
But  his  authority  ia  limited  by  the  neces- 
sity of  the  case,  and  he    cannot  make 
them  responsible  for  mcmey  not  actually 
oeoessary   fw   those    purposes,    although 
be  may  pretend  that  it  is.    He  may  make 
emtiBcts  to  carry  goods  on  freight,  but 
cannot  hind  his  owners  to  cany  fireight 
free."  The  judgment  also  cites  with  approval 
a  passage  from  Smith's  Mercantile  Law,  to 

(6)  8  Excb.  Rep.  8iS;  ■.  o.  22  Law  J.  Bep.  (K.s.) 
Exch.  355. 

(7)  10  Com.  B.  Hep.  at  pp.  687-8  ;  a.  c.  20  Law 
J.  Bap.  (ir.a.)  C.P.  at  p.  98. 


the  effect  that  "  the  authority  of  the  mas- 
ter is  to  perform  all  things  usual  in  the 
line  of  business  in  which  he  is  employed.'' 
The  question  is  there  put  by  the  Court: 
Is  it  usual  in  the  management  of  a  ship 
carrying  goods  on  freight,  for  the  master  to 
give  a  bill  of  lading  for  goods  not  put  on 
board,  as  had  been  done  in  that  case  ?  So 
the  question  here  is,  whether  it  is  usual  in 
the  management  of  such  a  ship,  to  make 
freight  payable  to  third  persons  ?  There  has 
never  been  found  such  a  case;  it  is  an  entire 
novelty.  The  captain  in  my  opinion  has 
gone  quite  beyond  his  authority  as  master; 
he  had  no  right  to  do  as  he  has  done,  and 
our  judgment  is  therefore  in  favour  of  the 
shipowner. 

Shee,  J. — I  am  of  the  same  opinion.  In 
the  case  of  Dewell  v.  Moxon  (5),  Mansfield, 
C  J.  inquires  whether,  the  plaintiff  having 
obtained  the  use  of  the  owner's  ship  with- 
out his  consent,  the  owner  is  not  entitled 
to  a  quantum  meruit  for  freight ;  and  Law- 
rence, J.  adds,  "  As  to  the  extent  of  the 
captain's  authority,  suppose  a  butcher's  ser- 
vant should  give  away  his  owner's  mutton 
to  persons  who  dress  it  and  eat  it^  would 
not  the  butcher  be  entitled  to  pa3rment1" 
This  case  is  commented  on  in  Abbott  on 
Skipping^  9th  ed.  p.  106,  where  it  is  stated, 
'  that  an  engagement  to  carry  goods  fr«e  of 
freight  will  not  be  within  the  scope  of  the 
captain's  authority;  and  the  same  may  be 
said  of  the  present  case. 

RuleabsohUe, 


{HARTBB,  appellaniy  v.  thi 
OVBRSXKBS  OF  THB  TOWK- 
8HIP  OF  SALFOKD,  respon- 
dents. 

Foot- Rate — Rateahility — Beneficial  Oc- 
cupation— Unused  Mill  rateable  as  Ware- 
house, 

The  cumer  of  a  sOkmill^  hamng  given  up 
working  it  himself,  but  retaining  possession 
of  it  in  statu  quo,  intending  to  let  it  with 
the  machinery  as  a  silk-mill,  is  rateable  in 
respect  of  his  occupation  of  the  mill  as  a 
warehouse  foi'  his  machinery  and  plant. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (N.a)  M.C.  p.  206.] 
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1.31.    j 


EVAKB  V,  PBOSSEB. 


Award — Rule  to  pay  Money — Attorney 
accepting  Service  of  Rule  Nisi — Personal 
Service, 

The  Court  will  not  make  absolute  a  rule 
nisi  on  a  defendant  to  pay  money  pursuant 
to  an  avoard  unless  there  has  been  personal 
service,  or  unless  it  he  sheum  that  personal 
service  cannot  be  effected  because  the  party  is 
keeping  out  of  the  way  to  avoid  service.  An 
acceptance  by  the  attorney  of  the  defendant 
of  the  service  of  the  rule  nisi,  and  a  consent 
by  him  to  the  rule  being  made  absolute,  are 
not  for  this  purpose  equivalent  to  personal 
service. 

In  this  case  a  role  nisi  had  been  obtained, 
calling  on  the  defendant  to  pay  the  plaintiff 
money  pursuant  to  an  awaid. 

The  clerk  ta  the  plaintiff's  attorney  went 
to  the  defendant's  abode  to  serve  the  rule 
nisi,  but  finding  that  the  defendant  had 
gone  to  a  place  thirty  miles  off,  he  followed 
there,  but  when  he  reached  the  place  the 
defendant  had  gone  away  to  some  other 
place,  where  the  agent  was  unable  to  follow 
him  at  the  time.  The  defendant  was  not 
keeping  out  of  the  way  to  avoid  service. 
The  plaintiff's  clerk,  not  being  able  to  find 
the  defendant,  saw  tiie  defendant's  attorney, 
who  stated  that  he  was  perfectly  willing  to 
accept  service  of  the  rule  nisi  for  the  defen- 
dant, and  he  indorsed  on  the  original  rule 
produced  to  him  an  acceptance  of  service  of 
the  rule  for  the  defendant,  and  a  consent 
that  the  rule  might  be  made  absolute. 

R.  O.  Williams  on  these  facts  moved  to 
make  the  rule  absolute. 

Blagkbubk,  J. — The  practice  is  that 
there  must  be  personal  service  of  the  rule 
nisi  to  pay  the  money,  or  it  must  be  shewn 
that  every  effort  has  been  made  to  effect 
personal  service,  and  that  the  party  is 
keeping  out  of  the  way  to  avoid  service. 
Here  the  defendant  is  not  served  person- 
ally, nor  is  he  evading  service.  There  may 
be  some  hardship,  on  both  sides,  not  to 
make  the  rule  absolute,  as  it  may  put  them 
to  some  additional  expense.  But  to  make 
this  rule  absolute  on  the  consent  of  the 
defendant's    attorney    would,   I  fear,  be 


establishing  a  bad  precedent  The  role 
cannot  be  made  absolute,  but  may  be  en- 
larged to  chambers. 

Rule  enlarged. 


1865.      )  H088ACK,  appellant,  v.  geay, 
June  3.     J  respondent. 

Ship  and  Shipping  —  Licensing  Pilots 
— Corporalions  of  the  London  and  Leith 
Trinity  Houses. 

The  power  to  license  pUats  greaUed  to  the 
Corporation  of  the  Trinity  House  of  Leilk  by 
their  charter  and  stalute  1  Geo.  4.  c  xxxvU. 
s.  32.  only  extends  to  the  navigating  skips 
along  the  coast  of  Scotland,  and  does  not 
empower  the  corporation  to  grant  a  Ucenee 
to  n/jmgate  a  ship  south  of  Orfbrdness  to  or 
from  the  Nore,  for  which  a  London  Trinity 
House  licence  is  necessary. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (k.s.)  M.C.  p.  209.] 


1865.       )  THE  QUEEN  V.  THE  LOCAIi  BOJlBD 

June  14.  f       OP  health  op  worksop. 

Public  Health  Act,  1848  (11  <fe  12  Vid. 
c  63.)  ss.  89.  and  U9.— General  IHstrict 
Rate,  Signing  and  Sealing  of —  Validity  of 
— Past  arid  Future  Expevises. 

The  Public  Health  Ad,  1848,  (11  <^  13 
Vict.  c.  63.)  s.  149,  enacts  that  whenever 
the  consent,  sanction,  approved,  or  authority 
of  the  Local  Board  of  Health  is  required  by 
the  provisions  of  the  act,  the  same  shall  fin 
the  case  of  a  non-'Corporate  district  J  be  in 
writing  under  their  seal  and  the  hands  of 
five  or  more  of  them : — Held,  that  this  enact- 
ment applied  to  a  general  district  rate  made 
by  ike  board,  and  that  the  want  of  the  seal 
and  signatures  was  fatal  to  the  validity  of 
ike  rate. 

Semble,  that  one  general  dUstrict  rate  may 
be  made  under  section  89.  to  include  both 
past  and  future  expenses,  if  the  amount  of 
each  is  distinguished  in  the  estimate. 

Qusere — What  is  the  consequence  of  an 
insufficient  compliance  in  the  estimate  wtk 
the  requirements  of  section  98) 


[For  the  report  of  the  above  case, 
34  Law  J.  Bep.  (n.s.)  M.a  p.  220.] 
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[IN  THE  KSCHBQTJBB  OHAMBBB.] 

(Efrror  from  Ike  (hurt  of  Queen's  Bench  J 

1865.        1     BICKETB  V.  THB  METBOPOLI- 
Feb.  3.      J       TAN  KAILWAY  OOMPAITY.* 

Lands  Clauses  Consolidation  Act  — 
Lands  injurionsly  affected  by  Railway  Works 
—  Temporary  Obstruction  of  Highway — 
Loss  of  Trade — Compensaiion, 

If  a  railway  company  during  ^  execu- 
tion of  their  works  under  their  special  act 
place  a  bridge  on  a  highway,  up  and  down 
and  over  tM«c4  bridge  passengers  ntust  pass, 
instead  of  along  the  level  hdghway,  and 
so  render  the  access  to  a  public^umse  more 
d^UuU,  and  passengers  are  thereby  deterred 
from  going  that  way,  and  there  is  in  eon* 
tequenee  a  loss  of  trade  to  the  pMic^house, 
the  tenant  of  the  public-house  cannot  sustain 
a  demand  for  compensation,  under  section 
68.  of  the  Lands  Clauses  Consolidation  Act, 
1845,  on  the  ground  that  his  land  has  been 
i^vrionsly  affected  by  the  works  ;  for  no 
action  would  have  lam  against  the  company 
had  they  not  been  authorized  by  their  special 
act;  and  even  if  cm  action  might  ha/ve  been 
supported,  still  no  compensation  is  claimable, 
since  the  damage,  if  any,  is  of  a  personal 
character,  and  not  an  infury  to  the  land. 

So  held  in  the  Exchequer  Chamber  (re- 
versing the  judgment  of  the  Court  of  Queen*s 
Bench)  by  Erie,  C.J.,  Pollock,  C.R,  Chan- 
Dell,  R  and  Figott,  B.;  disseniientibus 
Bylefl,  J.  etnd  Keating,  J. 

Senior  v.  the  Metropolitan  Railway  Comr 
P^ny (l)afM2  Cameron  v.  the  Chaiiag Crott 
Bailway  Company  (2)  overruled. 

Error  was  brought  in  this  case  by  tiie 
defendants,  to  revise  the  judgment  of  the 
Ooxat  of  Queen's  Bench^  in  fiivonr  of 
^  plainti^  on  a  special  case. 

llie  following  were  the  material  facts. 
Tbe  plsintiff  was  the  lessee  of  a  pnl^o- 
boose  dtaate  in  Crawford  Passage  Along 
(^^rd  Passage  and  across  Coppice  Bow 
^M  s  public  footway.  The  defendants,  for 

*  JMM  m  the  BittingB  after  HiUuy  Teim, 
^nm  Irle,  C.J.,  Pdloek,  C.B.,  GbeoneU,  B., 
^H  Jm  KMtisg,  J.  and  Pigott,  B. 
^(1)  2H.  KC.  268;  s.o.  82  Law  J.  Bep.  (k.s.) 
£zch.  225. 

^(2)  16  OoBL  B.  Bmk  N.S.  447;  s.  c  88  Law  J. 
%.  (K.B.)  C.P.  818. 

Hiw8iME8,84,-Q.B. 


the  purposeof  their  works,  placed  a  hoarding 
in  Coppice  Bow,  and  placeid  steps  to  enable 
the  foot-passengers  to  pass  up  on  one  side 
and  down  on  the  other  side  of  a  bridge 
over  the  hoarding,  and  they  did  this  in 
accordance  with  their  duty  under  their 
statutes,  and  after  twenty  months  restored 
the  premises  to  their  (uriginal  state.  After 
this  bridge  had  been  so  erected,  the  number 
of  passengers  passing  to  and  fro  along  Craw- 
ford Passage  diminished;  the  refreshments 
sold  by  the  plainti£f  were  diminiahed  in  pro- 
portion; and  the  jury  must  be  taken  to 
have  found  that  the  bridge  and  steps  formed 
the  motive  which  turned  the  passei^ers  in 
another  direction  and  prevented  the  sale  oi 
refreshments  which  would  oth^wise  have 
been  bought  by  them,  and  so  caused  the 
loss  of  profit 

Hawkine  (O.  Rockfort  Clarke  with  him), 
(Nov.  28, 1864,)  for  the  appellants,  the  rail- 
way company. — The  plaintiff  is  not  entitled 
to  any  compensation.  The  obstruction  was 
authorised  by  the  act,  and  as  soon  as  the 
tunnel  was  made,  the  obstruction,  such  as 
it  was,  was  removed.  The  company,  pursuant 
to  the  act,  made  a  substituted  road  before 
commencing  the  works.  Noroadwasstopped 
up  here,  for  the  public  could  pass  by  a 
bndge.  The  only  loss  alleged  is  the  loss  of 
custom  by  foot-passengers.  The  first  objec* 
tion  to  this  inquisition  is,  that  if  the  plaintiff 
has  any  right  to  compensation,  it  is  by  action 
under  section  55.  of  the  Railways  Clauses 
Consolidatiim  Act,  8^9  Vict  c.  20,  which 
gives  an  action  to  a  party  who  suffers  special 
damage  by  obstruction  of  a  public  way. 
Secondly,  there  is  no  legal  injury,  and 
therefore  no  ground  for  compensatioa, 
for  the  house  or  land  of  the  plaintiff 
hasnotbeeninjured,onlyhistrade.  Iiiallthe 
esses  which  can  be  cited,  it  has  been  found 
that  thehouse  had  beeninjured.  Thirdly, the 
injuiy  is  too  remote;  it  is  common  to  all 
the  Qaeen's  subjects.  Every  one  may  daimy 
if  the  pkdutiff  may  claim.  Hisinjury  is  not 
of  a  different  character  from  that  of  others. 
The  test  is  whether  an  action  would  have 
lam  supposing  the  obstruction  had  been 
made  without  the  sanction  of  parliament 
Here  no  action  would  have  lain.  There  is, 
in  fjEM^t,  no  obstruction  for  foot-passengers. 
No  action  would  lie  because  the  road  was 
made  muddy  or  cut  up  by  contractors' 
carts.  No  action  lies  for  the  plaintiff  merely 
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because  a  cnstomer  dislikes  passing  over  a 
bridge  to  him. 

Z).  D.  Keane^  for  the  respondent,  the 
claimant — ^The  plaintiff  was  entitled  to 
compensation.  Loss  of  profits  of  land  forms 
a  ground  of  compensation.  This  house  was 
depreciated  by  the  injury  to  the  trade.  There 
was  evidence  of  it,  and  the  jury  must  be 
deemed  to  have  found  it  In  Senior  v.  the 
Metropolitan  Railway  Company  (1)  Pol- 
lock, C.B.  says,  that  loss  of  profits  by  loss 
of  business  is  a  loss  to  the  goodwill  of  the 
business,  and  that  the  goodwill  is  part  of 
the  value  of  the  property ;  therefore  loss  to 
the  goodwill  is  an  injury  to  the  property. 
If  a  company  take  a  man's  lease  and 
freehold,  and  he  carries  on  a  business,  the 
company  must  give  him  compensation  for 
the  land,  for  the  lease  and  for  the  loss  of 
business.  li^  then,  the  company  do  not 
want  the  freehold  nor  the  lease,  that  is, 
the  whole  occupation  of  the  tenant,  but 
take  his  business  away,  they  ought  to  give 
him  compensation  for  that.  If  a  man's 
land  is  ta^en,  inquiry  is  always  made  whe- 
ther the  business  can  be  carried  on  equally 
well  at  some  neighbouring  place.  If  so, 
the  loss  of  business  comes  to  nothing.  To 
diminish  a  man's  trade  by  obstructing  ac- 
cess to  his  house  is  injuriously  affecting 
the  land  which  he  uses  for  the  purposes  of 
trade.  The  damage  is  not  too  remote.  In 
an  action  for  slander,  lossof  casual  customers 
by  reason  of  the  slander  would  be  special 
damage,  as  well  as  loss  of  regular  customers. 
There  is  no  distinction  in  principle  between 
a  permanent  and  a  temporary  obstruction  as 
a  ground  of  compensation.  The  words  of 
the  statute  8  <!k  9  Vict  c  18.  s.  68.  contain 
no  limitation.  In  Rose  v.  Groves  (3)  it  was 
decided  that  an  innkeeper  could  maintain 
an  action  for  the  special  injury  of  his  water- 
way being  obstructed  by  some  timber  in 
the  river  Thames,  which  was  an  obstacle  to 
the  river  and  also  an  indictable  nuisance. 
In  Oatke's  case  (4)  it  was  held,  that  injury 
from  a  temporary  nuisance  by  putting  up 
a  hoard  was  a  ground  of  action.  Wilkes  v. 
the  Hungerford  Market  Company  (5)  shews 

(8)  5  Man.  &  G.  613 ;  s.  o.  12  Law  J.  Bep.  (v.s.) 
C.P.  251. 

(4)  S  Mao.  &  6. 155 ;  b.  c.  20  Law  J.  Rep.  (n.b.) 
Chanc.  217. 

(5)  2  Bing.  N.0. 281;  ■.&  5  Law  J.  Rep.  (n.s.) 
C.P.  28. 


that  an  action  lies  for  keeping  thorougih- 
fares  improperly  closed,  and  so  diminishing 
the  amount  of  business  done  in  the  shop. 
The  improper  obstruction  of  the  footway 
was  a  nuisance,  an  indictable  nuisance,  but 
also  actionable  on  account  of  the  special 
damage  by  reason  of  the  temporary  ob- 
struction of  the  business  and  loss  of  cus- 
tomers. In  The  Caledonian  Railway  Gomr 
pany  v.  Ogilvy  (6)  the  obstruction  caused 
by  the  nulway  was  held  only  a  personal 
inconvenience,  and  one  that  was  common 
to  the  owner  and  the  rest  of  the  Queen's 
subjects.  But  had  the  complainant  been  a 
trader,  and  had  there  been  an  injury  to 
his  trade,  the  decision  would  have  been 
different  The  house  is  an  essential  thing 
to  canying  on  the  business  of  a  trader,  and 
therefore  the  injury  to  the  business  is  an 
injury  to  the  house.  The  Railways  Act, 
section  55,  does  not  apply,  for  it  only  gives 
an  action  if  another  sufficient  road  is  not 
made.  Here  another  sufficient  road  was 
made,  but  the  injuiy  was  not  compensated 
for  by  the  making  the  new  road. 

Hawkins  replied. 

Many  other  cases  were  cited  and  com- 
mented on  in  the  argument,  but  all  of 
them  are  noticed  in  the  judgment. 

Cur.  adv.  vuU, 

On  the  3rd  of  February  the  following 
judgments  were  delivered. — 

Eble,  C.J. — The  judgment  I  am  about  to 
read  is  the  judgment  of  the  Lord  Chief  Baron, 
Mr.  Baron  Channell,  Mr.  Baron  Pigott, 
and  myself.  —  [His  Lordship  stated  the 
facts  as  above  set  forth.] — ^These  being 
the  facts,  a  question  was  raised  whether 
the  plaintiff  is  shewn  to  be  entitled  to  com- 
pensation in  respect  of  land,  or  any  interest 
therein,  which  has  been  injuriously  affected 
by  the  execution  of  the  defendants'  works. 
!nie  plaintiff  contended  that  the  house  was 
injuriously  affected  within  the  statute  by 
that  whidi  caused  a  loss  in  the  trade  car- 
ried on  in  the  house;  and  he  farther  argued 
that  a  damage  to  the  goodwill  of  the  trade 
carried  on  in  his  house  ought  to  be  held  to 
be  an  injurious  affection  of  the  house  within 
the  statute,  because,  if  the  house  had  been 
taken  by  the  defendants  under  the  statute, 
the  goodwill  of  the  trade  carried  on  in  it  at 

(6)  2  Maoqueen,  229. 
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the  time  would  have  been  a  subject  for 
oompensadon  according  to  usual  practice, 
and  he  cited  Chamberlain* 8  cc»«(7),  and 
two  cases  founded  thereon — Senior  y.  the 
Metropolitan  Bailway  Company  (1)  and 
Casneron  y.  the  Charing  Cross  Railway 
Company  (2). 

For  the  defendants,  it  was  contended, 
that  upon  these  facts,  if  there  had  been  no 
statutes  for  the  defendants,  the  plaintiff 
would  have  had  no  cause  of  action  against 
ihem  for  special  damage  caused  by  the 
obstruction  of  a  highway,  and  if  there  would 
have  been  no  cause  of  action  there  was 
not  a  right  to  compensation  :  and,  secondly, 
that  even  if  upon  these  facts  an  action  could 
have  been  maintained  for  such  a  special 
damage  if  there  had  been  no  statute,  still 
the  plaintiff  is  not  entitled  to  compensation, 
because  the  special  damage  is  to  his  per- 
sonal interest  in  his  stock  in  trade,  and  not 
to  his  estate  in  land,  no  compensation  being 
given  unless  land,  or  an  interest  therein,  has 
been  injuriously  affected. 

As  to  the  first  point,  namely,  that 
upon  these  facts,  if  there  had  been  no 
statute  for  the  defendants,  the  plaintiff 
would  have  had  no  cause  of  action  against 
them  for  special  damage  caused  by  the 
obstraction  of  a  highway,  we  assume  it 
to  be  clear  that  there  is  no  title  to  com- 
pensation under  the  statutes  for  an  ob- 
straction of  a  highway,  unless  without  the 
statute  an  action  would  have  lain  for  the 
obstruction  and  the  special  damage,  accord- 
ing to  In  re  Penny  y.  the  South-Eastem 
Railway  Company  (8).  We  assume,  further, 
that  although  an  action  would  lie,  it  does 
Dot  follow  that  there  would  be  title  to 
compensation,  because  an  action  would  lie 
for  a  special  damage  to  a  personal  interest, 
yet  no  compensation  is  given  under  the 
statute  unless  land  has  been  injuriously 
affected — see  Lord  Cranworth's  judgment 
iu  The  Caledonian  Railway  Company  y. 
OgUvy  (6). 

Then,  first,  do  these  facts  shew  that  an 
action  would  have  lain?  An  action  lies 
where  the  exercise  of  the  right  of  way  by 
or  on  behalf  of  the  plaintiff  has  been  ob- 
structed, and  a  greater  damage  has  been 

(7)  2  B.  &  S.  605;  b.c.  32  Law  J.  Rep.  (n.s.) 
Q.B.173. 

(8)  7  EL  ft  B.  660 ;  8.  c.  26  Law  J.  Rep.  (n.s.) 
Q.a226. 


caused  to  him  thereby  than,  is  caused  to  the 
Queen's  subjects  in  general  by  obstructing 
them  in  the  exercise  of  their  right.    This 
position  is  not  disputed,  but  the  following 
cases  exemplify  its  application.    In  Iveson 
y.  Moore  (9)  the  plaintiff  was  prevented,  by 
the  defendant's  obstruction  of  the  highway, 
from  using  the  way  for  carting  coals  from 
his  colliery,  which  coals  were  deteriorated 
by  the  delay.  In  this  case  the  law  on  actions 
fo^  obstruc^ons  of  highways  is  weU  dis- 
cussed.    In  Maynell  y.  Saltmarsh  (10)  the 
plaintiff  was  preyented  by  the  defendant's 
obstruction  firom  carrying  his  com,  and  so 
the  com  became  damaged  by  rain.  In  Hart 
y.  Basset  (1 1)  the  plaintiff,  a  farmer  of  tithes, 
was  preyented  by  the  defendant's  obstruc- 
tion  from  cariTing  them  home,  and  several 
grounds  of  special  damage  are  suggested 
by  Lord  Holt  in  Iveson  y.  Moore  (9).     In 
FineuxY.Hovenden  (12)  the  special  damage 
mentioned  as  an  example  is  damage  caused 
directly  by  the  obstruction  of  the  plaintiff 
in  the  use  of  the  way.    In  Greasley  y.  Cod- 
ling (13)  the  plaintiff  was  preyented  by  the 
defendant's  obstruction  from  carrying  his 
coals.  In  Paine  y.  Patrick  (I  i)  the  plaintiff's 
damage  was  not  actionable,  and  the  exam- 
ple of  actionable  damage  is  put  thus :  "  A 
particular  damage  to  ^maintain  the  action 
ought  to  be  direct,  and  not  consequential, 
as,  for  instance,  the  loss  of  his  horse,  or  by 
some  corporeal  hurt  by  falling  into  a  trench 
on  the  highway."    In  Chichester  y.  Leth- 
hridge  (15)  the  obstmction  was  held  action- 
able, because  the  plaintiff  was  personally 
opposed  by  the  defendant  in  an  attempt  to 
abate  the  obstruction  and  use  the  way.    In 
Rose  y.  Miles  (16)  the  plaintiff  was  obstructed 
in  his  use  of  the  nayigable  water,  and  was 
damaged  by  being  obliged  to  unload  his 
barge  and  carry  the  goods  oyer  land.    In 
all  these  cases  the  plaintiff  was  exercising 
his  right  of  way,  and  the  defendant  ob- 
structed that  exercise,  and  caused  particular 
damage  thereby,  directly  and  immediately, 
to  the  plaintiff.    Here  there  has  been  no 


(9)  1  Ld.  Haym.  486;  b.c.  Carth.  451. 

(10)  1  Keb.  847. 

(11)  T.  Jonee,  156. 

(12)  Gro.  Eliz.  6d4. 

(13)  2  Bing.  263. 

(14)  Carth.  191, 194. 

(15)  Willee,  71. 

(16)  4  M.  &  S.  101. 
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obstrnction  to  the  exercise  of  the  right  of 
way  by  or  on  behalf  of  the  pUdntitf ;  neither 
he  himself,  nor  any  one  standing  in  a  legal 
relation  to  him,  such  as  servant,  agent, 
tenant,  or  any  other  legal  relation  which 
gave  to  the  plaintiff  a  legal  interest  in  their 
use  of  the  way,  has  been  obstructed;  but 
some  unknown  traveUers,  having  a  free 
option  to  pass  from  north  to  south  either 
by  Crawford  Passage  or  any  other  pass, 
have  chosen  some  other  pass,  because  they 
did  not  like  the  steps  at  Coppice  Row. 
The  plaintiff  has  no  cause  of  action  against 
the  defencUmte  by  reaeon  of  any  obstruction 
direct  to  himself.  The  travellers  who  have 
chosen  to  turn  out  of  their  path  to  avoid 
the  steps  have  no  cause  of  action  against 
the  defendants  in  respect  of  the  obstruc- 
tion; and  it  seems  unreadK>nable  that  an 
obstruction  which  created  no  cause  of  action 
either  for  the  plaintiff  or  the  travellers 
separately  should,  by  indirect  consequence, 
become  a  cause  of  action  to  the  plaintiff 
because  the  travellers  exercised  their  choice 
as  to  their  path  and  as  to  their  refresh- 
ment, a  choice  in  which  the  plaintiff  had 
no  manner  of  legal  right  The  plaintiff 
relied  on  Wilkes  v.  the  Hungerford  Market 
Gompamy  (5)  as  an  authority  in  his  fiftvour. 
The  case  was  argued,  and  the  judgment  is 
on  the  point  that  the  action  lay  for  the  loss 
of  custom  to  a  shop  caused  by  the  obstruc- 
tion of  a  highway  at  some  distance  there- 
from. But  it  must  be  observed  that  the 
case  Ib  peculiar.  The  obstruction  complained 
of  in  the  declaration  was  lawful  by  the 
special  statute  of  the  defendants ;  but  this 
defence  was  overruled,  because  a  substi- 
tuted way  had  not  been  opened  before  the 
stoppage,  and,  ultimately,  the  action  was 
sustained  on  the  ground  that  there  had 
been  unreasonable  delay  in  removing  a 
hoarding,  which  was  law^  in  its  incep- 
tion, but  was  continued  too  long,  in  respect 
of  which  it  is  not  clear  that  an  indictment 
would  lie;  and  although  t^e  damage  ap- 
pears to  be  indirect,  and  the  cases  above  cited 
were  referred  to,  leading,  as  it  seems  to  us, 
to  a  decision  in  the  defendants'  favour,  the 
Court  gave  judgment  for  the  plaintiff,  and 
held  the  loss  of  profit  to  be  the  ''direct, 
natural,  necessary  and  immediate  conse- 
quence of  the  obstruction."  We  have  found 
no  other  precedent  of  an  action  being  main- 
tained for  an  obstruction  of  a  highway, 


where  the  plaintiff  was  not  obstructed  in 
the  exercise  of  any  ri^t  vested  in  him, 
and  the  damage  was  not  a  more  direct, 
necessary,  natural  and  immediate  conse- 
quence of  the  obstruction  than  appeared  in 
Wilke^s  ease  (5).  If  the  same  question  were 
raised  in  an  action  now,  we  think  it  pro- 
bable that  the  action  would  fail,  both  from 
the  effect  of  the  cases  which  precede  Wilioe^s 
case  (5),  and  also  from  the  reasoning  in  the 
judgment  in  J%e  Caledonian  Railway  Cam- 
pany  v.  Offihy  (6).   There  a  railway  crossed 
a  highway  on  a  level,  and  the  highway  was 
stopped,  by  two  gates,  for  trains  to  pass, 
and  the  plaintiff  lived  near  those  gates,  and 
suffered  frequent  inconvenience;   bat  the 
judgment  is,  that  he  could  maintain  no 
action  for  this  inconvenience,  as  it  was  the 
delay  common  to  all  who  were  exercising 
their  right  at  that  time;   and  although 
from  his  proximity  the  inconvenience  to 
the  plaintiff  was  frequently  repeated,  yet 
it  was  always  the  same  in  kind,  and  waa 
not  actionable  special  damage;  and  because 
an  action  would  not  have  lain,  therefore 
the  plaintiff  had  no  right  to  oompensar 
tion  from  the  railway.    And  Lord  Cran- 
worth  adds  the  limitation  above  suggested, 
that  even  if  an  action  lay,  stiU,  that  comprai- 
sation  would  not  be  due,  unless  injury  was 
to  the  land.    These  are  our  reasons  that  an 
action  would  not  have  lain,  and  so  the  claim 
for  compensation  &ils. 

But,  secondly,  even  if  the  action  would 
have  lain  for  this  obstruction,  whereby  the 
plaintiff  was  damaged  in  his  trade,  still  such 
damage  did  not  accrue  to  the  plaintiff*  in  his 
capacity  of  owner  of  an  estate  in  land,  and 
the  title  to  compensation  to  which  the  sta> 
tute  relates  is  only  in  respect  of  land,  or  an 
interest  therein,  which  has  been  injoiiously 
affected.  Here  the  plaintiff  has  a  term  in  the 
house,  and  the  point  is,  whether  the  house  is 
shewn  to  be  injuriously  affected  because  the 
profits  of  the  plaintiff's  trade  carried  on 
therein  are  diminished  by  reason  of  the  ob- 
struction. The  tradingcarried  on  in  the  house 
is  entirely  distinct  from  the  estate  in  the 
house.  The  procuring  of  refreshment  and 
the  sale  thereof,  and  the  profit  thereon,  may 
either  continue  or  cease,  without  affecting 
the  plaintiff's  interest  in  the  house.  If  his 
licence  was  taken  away,  the  business  would 
cease,  but  the  house  and  the  estate  therein 
would  be  the  same  as  before ;  and  it  is  dear, 
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that  an  ertate  in  the  house  is  not  essential 
to  the  sale  of  refreshmentB,  aa  many  kinds 
are  sold  in  the  street  by  persons  having  no 
interest  in  the  land  where  they  sclL  The 
statute  limited  the  liability  to  compensa- 
tion in  respect  of  injuries  to  definite  rights 
of  a  permanent  nature,  that  is,  to  rights  in 
land.  The  public  has  a  valuable  interest 
in,  and  derives  much  advantage  from  the 
works  of  public  companies.  The  capital 
invested  in  them  is  therefore  protected, 
within  certain  limits,  and  we  are  to  see  that 
those  limits  axe  not  exceeded ;  and  in  sup- 
port of  this  view  we  refer  again  to  Lord 
Oranworth's  words  in  OgUmfB  ctue  (6)  above 
dted.  As  to  the  argument,  that  compen- 
tttion  is  in  practice  allowed  for  the  profits 
of  the  trade  where  land  is  taken,  the  dis- 
tinction is  obvious.  The  company  claiming 
to  take  land  by  compulsory  process,  expel 
the  owner  firom  his  property,  and  are  bound 
to  compensate  him  for  all  the  loss  caused 
by  the  expulsion ;  and  the  principle  of  com- 
pensation, then,  is  the  same  as  in  trespass 
for  expulsion ;  and  so  it  has  been  decided  in 
Jubb  V.  the  Hull  Dock  Compantf  (17).  There 
a  brewery  had  been  taken  by  the  defendants, 
and  the  plaintiff  claimed  to  be  compensated 
for  the  loss  of  his  business  as  a  brewer ;  and 
the  Court  held  that  he  was  so  entitled,  ex- 
pressly on  the  ground  that  the  premises  had 
been  taken;  and  distinguished  that  case  from 
The  King  v.  the  London  Dock  Companp  ( 1 8), 
where  compensation  for  loss  of  custom  to 
a  public-house  was  held  to  have  been  pro- 
perly refused,  upon  the  ground  that  in  the 
latter  case  no  part  of  the  premises  of  the 
claimant  had  been  taken  or  touched  by 
the  company.  But  the  present  claim  under 
section  68.  of  the  Landjs  Clauses  Consolidsr 
tion  Act,  1845,  is  made  in  respect  of  lands 
injuriously  affected,  where  no  land  has  been 
taken,  and  if  it  was  held  that  a  claim  could 
be  sustained  against  a  company  for  the  loss 
of  profit  which  a  jury  could  attribute  to  an 
ob^mction  of  a  highway  in  the  execution 
of  their  works,  the  liabilities  in  a  dense 
population  would  be  innumerable.  The 
common  law  limited  the  remedy  for  ob- 
structions of  pubUc  rights  to  indictment^ 

(17)  9  Q.B.  Bep.  443;  a.o.  15  Law  J.  Bep.  (n.s.) 
Q.a  403. 

(IS)  5  Aa.  &  £.  163 ;  fu  e.  5  Law  J.  Bep.  (N.s.) 
195. 


unless  there  was  special  damage,  to  prevent 
innumerable  actions,  and  the  same  reason 
applies  in  full  force  to  prevent  innumerable 
claims  on  account  of  an  alleged  loss  of 
profits  caused  by  obstructing  a  thorough- 
fare. 

We  consider  that  the  authorities  support 
this  conclusion,  notwithstanding  the  recent 
cases  in  the  three  Courts  to  the  contraiy, 
viz.,  Senior  Y,  the  Metropolitan  Railway  Com- 
pany (1)  in  the  Exchequer,  Cameron  v.  the 
Charing  Cross  Railway  Company  (2)  in  the 
Common  Pleas,  and  this  case  in  the  Court 
below ;  for  these  cases  are  all  founded  on 
the  supposed  effect  of  the  judgment  in  the 
Exchequer  Chamber,  in  Chamberlain^ s  ease; 
and  if  that  judgment  has  been  misundei^ 
stood,  these  cases,  so  far  as  they  are  founded 
on  that  misconception,  are  to  be  corrected.  In 
Chamberlain*scase(7)  the  damagesweregiven 
by  the  arbitrator  on  account  of  the  damage 
done  to  the  plaintiff's  house  by  the  railway 
works ;  and  there  was  no  claim,  and  there 
could  be  none,  in  respect  of  loss  of  actual 
profits  by  the  obstruction,  because  the 
houses  had  never  been  inhabited,  and  some 
of  them  were  not  completed.  It  is  true 
that  the  arbitrator  gave  as  a  reason  for  the 
damage  that  the  number  of  passers  along 
by  the  houses  in  question  would  be  dimin- 
ished, and  that  therefore  they  were  less 
fit  to  be  let  for  shops ;  and  this  reason  is 
referred  to  in  the  judgment  But  it  is  cer- 
tain, if  the  case  is  examined,  that  the  houses 
themselves  of  the  then  plaintiffs  were  found  to 
be  injuriously  affected,  and  for  that  iiyury 
alone  the  compensation  was  awarded.  The 
same  principle  of  compensation  which  pre- 
vailed in  that  case  has  been  often  sustained, 
and  is  totally  distinct  from  the  loss  of  pro- 
fits of  a  trade  by  an  obstruction  of  a  tho- 
ronghfEure.  The  principle  is,  that  the  value 
of  a  house  is  affected  by  the  relation  of  ito 
sitifation  to  the  adjoining  highway,  that  is, 
by  the  convenience  of  the  private  rights  of 
ingress  and  egress  from  the  one  to  the  other, 
and  by  the  circumstances  of  the  highway 
itself  tending  to  make  it  useful  and  agree- 
able to  the  occupier  of  the  house.  If  a 
house  on  a  level  with  a  commodious,  beau- 
tiful, weU-frequented  street  either  be  lifted 
or  sunk  by  the  railway  twenty  feet  above 
or  below  the  level  of  that  street,  the  house 
would  be  injuriously  affected,  both  for 
pleasure  and  profit^  by  reason  of  the  change 
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in  the  access  to  and  from  the  house;  or  if 
a  house  fronting  to  a  street  of  that  descrip- 
tion should  be  turned  round  so  as  to  front 
to  a  dark  back  alley,  the  house  would  be 
injuriously  affected — ^the  site  of  the  house 
would  be  altered  for  the  worse.  In  these 
cases  here  suggested,  the  house  is  supposed 
to  be  removed  to  make  the  meaning  more 
clear.  But  if^  instead  of  lifting  or  sinking 
the  house,  or  turning  its  frt)nt  from  a  grand 
street  to  a  bad  alley,  the  street  is  lifted  or 
sunk  or  changed  in  its  character,  the  relation 
of  the  house  to  its  highway  is  affected  pre- 
cisely to  the  same  degree  as  it  would  be  by 
altering  the  relative  position  of  the  house 
itself  in  respect  of  that  highway.  Such 
is  the  principle  of  Chamberlain^s  case  (7). 
The  frontage  had  been  to  a  wide,  well- 
frequented  road,  leading  direct  to  and  from 
important  towns. .  By  the  execution  of  the 
railway  works,  it  was  made  to  front  a  dumb 
alley  sunk  below  the  level  of  the  substituted 
thoroughfare  over  the  railway  bridge,  along 
which  the  stream  of  passengers  would  be 
compelled  to  flow.  Frontage  gives  the 
value  to  building  ground,  l^ere  the  rail- 
way company  took  away  valuable  frontage, 
and  substituted  that  which  was  very  in- 
ferior; and  therefore  it  was  held  that 
they  had  injuriously  affected  the  house, 
both  in  its  frontage  and  in  its  access 
to  and  fit>m  the  effective  thoroughfare 
of  the  locality.  This  principle  has  been 
acted  on  in  other  cases  where  compensation 
had  been  awarded  to  claimants  in  respect 
of  their  access  to  the  highway  being  affected. 
Thus,  in  The  Queen  v.  the  Eastern  Counties 
Railway  Company  (19),  the  compeusation 
was  held  to  be  due  to  the  claimant,  because 
his  land  adjoined  the  road,  which  had  been 
lowered  by  the  railway,  so  t^at  his  private 
right  of  access  to  the  highway  had  been 
injured.  To  the  same  effect  are  the  Irish 
cases,  Moore  v.  the  Great  Southern  and 
Western Radhjoay  Company  (20)  and  Tuohey 
V.  the  Cheat  Southern  and  Western  Railway 
Company  (21).  Upon  this  principle  also 
the  case  of  Baker  v.  Moore  (22),  cited  by 
Mr.  Justice  Gould  in  Iveson  v.  Moore  (9), 

(10)  2  Q.B.  Rep.  847;  8.o.  11  Law  J.  Rep.  (n.b.) 
Q.B.  66. 

(20)  10  Ir.  Com.  Law  Rep.  46. 

(21)  Ibid.  98. 

(22)  HiL  (8  Vm.  8.)  C.B. 


would  have  stood  if  the  plaintiff  had  mo- 
ceeded.  There  the  defendant  built  a  wall, 
obstructing  the  access  fit>m  a  street  to  the 
Thames,  and  the  plaintiff  sued  for  the  dam- 
age to  his  houses  in  the  street  from  the  loss 
of  that  access ;  but  as  he  fuled  to  shew 
that  he  had  the  houses  in  the  street^  he 
failed  in  his  action.  So  also,  in  The  Queen 
y.  the  Great  Northern  RaUway  Company 
(23),  a  ferry,  belonging,  by  prescription,  to 
the  plaintiffs'  land,  was  taken  away  by 
the  railway  works,  and  compensation  was 
granted  because  the  ferry  and  the  access 
tiiereto  were  a  private  rights  and  the  loss 
thereof  was  an  injury  to  the  land.  We  do 
not  think  it  usefrd  to  make  frirther  citation 
of  cases  where  compensation  was  granted, 
and  to  point  out  Uiat  in  each  there  was 
injury  to  an  estate  in  laud.  The  general 
conclusion  which  we  draw  troia  this  review 
is,  that  there  is  no  precedent  of  compensa- 
tion for  an  injury  to  goodwill,  or  for  a  loss 
of  profit  in  the  business  carried  on  upon  the 
land,  where  no  land  has  been  taken ;  that 
the  compensation  for  the  goodwiU  of  busi- 
ness carried  on  upon  land  actually  taken 
is  granted  expressly  on  the  ground  that  the 
occupier  is  expelled  therefrt>m,  and  is  dis- 
tinguished thereby  frx>m  a  claim  by  an 
occupier  fr^m  whom  nothing  has  been 
taken.  So  far  the  authorities  for  the  nega- 
tive proposition  are  clear,  namely,  that 
there  is  no  precedent  for  supporting  such  a 
claim  as  the  plaintiff  makes.  Then  The 
King  v.  the  Lcmdon  Dock  Company  (18)  is 
a  direct  affirmative  decision  on  the  veiy 
point  now  in  question,  namely,  that  a  claim- 
ant is  not  entitled  to  compensation  for  loss 
of  profit  in  his  business  by  reason  of  the 
obstruction  of  the  highways  in  the  neigh- 
bourhood of  his  house,  whereby  the  pas- 
sengers that  would  have  come  and  purchased 
refreshment  but  for  the  obstruction,  were 
prevented  from  so  doing.  The  decision  is, 
that  there  was  no  injurious  affection  of  an 
interest  in  land,  although  the  highways 
were  permanently  obstructed  without 
substitution.  In  tifiat  case,  Wilkes  v.  the 
Hungerford  Market  Company  (6)  was 
distinguished  from  the  case  before  the 
Court,  because  Wilkes  maintained  an  action 

(28)  14  Q.B.  Rep.  25 :  sub  nom.  Re  Codling  «. 
the  Gieat  Northem  Railway ;  s.  c  19  Law  J.  Rep. 
(N.S.)  Q.B.  25. 
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for  the  daxDnge  done  to  his  trade,  and  an 
action  is  not  confined  to  an  injurious 
affection  of  an  interest  in  land,  but  will  lie 
for  an  ii^ury  to  the  person  or  personal  pro- 
perty caused  by  the  obstruction  of  a  high- 
way.  The  case  of  The  King  v.  the  Loiadon 
Dock  Company {\^)  has  been  often  cited  in 
all  the  Courts,  and  uniformly  as  a  binding 
decision  standing  on  sound  grounds.  We 
would  also  refer  again  to  The  Caledonian 
Railway  Company  v.  Offilvy(6)f  for  a  judg- 
ment on  the  point,  that  the  land  is  not 
kjuriously  affected,  because  a  highway 
leading  to  the  land  is  obstructed,  and  thereby 
inconvenience  is  caused  to  the  owner,  and 
others  resorting  to  the  land.  We  would  also 
refer  to  The  King  v.  the  Bristol  Dock  Com- 
pony  (24),  as  supporting  the  principle  that 
compensation  should  not  be  given  for  a 
daniage  common  to  the  inhabitants  of  the 
neighbourhood  generally.  These  are  the 
affirmative  authorities  against  maintaining 
the  present  claim.  The  words  of  the  statute 
seem  to  us  to  accord  with  these  authorities, 
limiting  the  right  to  compensation  to  an 
injurious  affection  of  an  interest  in  land, 
contradistinguished  from  injuries  to  the 
person  or  personal  property;  and  expediency 
Beems  strongly  on  the  side  of  the  view  we 
take,  namely,  that  companies  making  works 
which  the  legislature  has  sanctioned  on 
account  of  their  public  convenience  should 
be  relieved  within  certain  limits  from  lia- 
bility to  action,  as  well  as  indictment  in 
respect  of  their  works.  On  these  grounds, 
even  if  there  was  no  statute  for  the  defen- 
dants, and  if  an  action  would  lie  for  a  loss 
of  the  profit  to  a  business,  still  no  compen- 
sation is  due  for  such  loss  of  profit  as  an 
injurious  affection  of  an  interest  in  land, 
because  such  loss  doesnotaffect  that  interest 
The  result  is,  that  the  judgment  will  be 
reversed  on  each  of  the  two  grounds  above 
mentioned. 

Keating,  J.  —  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Queen's 
Bench  should  be  affirmed.  The  defendants, 
in  the  execution  of  the  works  authorized  by 
their  act,  interfered  with  certain  approaches 
to  the  public-house  of  the  plaintiff,  rendering 
the|8ame  lees  convenient,  and  thereby  causing 
such  a  diminution  in  the  number  of  his 
costomeiB  as  to  cause  him  in  his  business 

(24)  12  East,  429. 


of  licensed  victualler  damage  which  the 
jury  estimated  at  100^. ;  and  the  question 
is,  whether  such  loss  of  customers,  under 
the  circumstances  stated  in  the  case,  can 
form  the  subject  of  compensation  within 
the  681^  section  of  the  La^ds  Clauses  Act. 
That  an  action  would  have  lain  against  the 
defendants  by  the  plaintiff  in  respect  of 
the  injury  to  his  public-house,  by  the  with- 
drawal of  the  customers,  if  the  company 
had  not  been  protected  by  their  act,  I 
cannot  bring  myself  to  doubt  The  case 
of  Wilkes  V.  the  Hunger/ord  Market  Com- 
pany (5)  has  never,  that  I  am  aware  of, 
been  at  all  shaken,  and  appears  to  me  to 
decide  the  point;  for  tiiere  is  no  real 
difference  between  that  case  and  the  pre- 
sent. So  likewise  in  the  case  of  Senior  v.  the 
Metropolitan  Railway  Company  (1),  which 
is  almost  identical  in  its  ficicts  with  the 
present,  the  Court  of  Exchequer  necessarily 
held  that  an  action  would  have  lain,  as 
they  decided  it  to  be  a  case  for  compen- 
sation ;  see  also  the  judgment  of  Mr.  Justice 
Willes  in  Cameron  v.  the  Charing  Cross 
Railway  Company  (2).  Indeed,  the  case 
of  Chamberlain  v.  the  West  London^  d:c. 
Company  (7)  seems  to  conclude  the  matter; 
for  although  in  that  case  the  obstruction 
was  permanent,  yet  that  could  only  be 
a  question  of  degree,  and  inmiaterial  upon 
the  point  whether  an  action  would  lie.  In 
none  of  these  cases  were  the  houses  them- 
selves iigiured,  but  in  all  the  complaint  was 
of  an  obstruction  interfering  with  the  trade 
carried  on,  or  which  might  be  carried  on 
therein,  and  so  causing  damage  by  the 
injuriously  affecting  an  interest  in  the  land. 
If,  then,  the  injury  found  by  the  jury  to 
have  been  inflicted  upon  the  plaintiff  in 
this  case  by  the  acts  of  the  defendants  was 
an  ii^jury  to  his  interest  in  or  occupation 
of  land  for  which  an  action  might  have 
been  maintained  against  them  if  they  were 
not  protected  by  their  act,  then  all  the 
authorities,  beginning  at  least  as  far  back 
as  Glover  v.  the  North  Staffordshire  Rail- 
way  Company  (25),  shew  tiiat  the  case  is 
one  for  compensation.  Indeed,  the  appli- 
cation of  such  a  test  to  the  construction 
of  the  statute  is  in  itself  so  just  and 
reasonable,  that  it  would  require  strong 

(25)  16  Q.B.  Rep.  912;  8.c.  20  Law  J.  Bep. 
(N.s.)  Q.B.  876. 
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anthorities  to  displace  those  in  its  favour. 
It  was  suggested  that  the  observations 
of  Lord  Cranworth,  in  the  case  of  The 
Caledonian  RaUtoay  Company  v.  OgUvy 
(25),  were  opposed  to  this  view,  but 
when  the  case  is  looked  at  it  will  be 
found  that  his  Lordship  was  referring  to 
cases  of  personal  inconvenience  and  injury 
not  affecting  land  or  any  interest  therein. 
So,  also,  the  case  of  The  King  v.  the 
London  Dock  Company  (18)  was  decided 
upon  the  ground  that  the  i]\jury  there  com- 
plained  of  was  not  such  an  injury  as  the 
statute  then  under  discussion  contemplated 
— and  see  the  observations  of  Crompton,  J. 
in  ChamberUMs  case  (7)  as  to  the  birge 
words  now  to  be  found  in  the  compensation 
chtuse  of  the  more  recent  acts.  An  injury 
to  the  trade  carried  on,  or,  as  it  may  be 
called,  the  goodwill  of  a  house  is  an  injuiy 
to  that  which  is  inseparable  from  it,  and 
forms  part  of  its  nature,  as  was  said  by 
Willes,  J.  in  Cameron  v.  the  Charing  Crost 
Railway  Company  (2),  '^  Damage  to  a  man's 
interest  in  land  necessarily  includes  damage 
to  the  business  which  he  carries  on  upon 
the  land  by  diverting  it  from  its  accustomed 
channel  Such  an  interest  is  not  merely 
personal,  it  is  an  interest  which  a  man 
enjoys  in  respect  of  the  land — a  reasonable 
expectation  of  profit  from  the  exercise  of 
his  abilities  in  some  particidar  place  by 
carrying  on  business  there.  That  reasonable 
expectation  of  profit  is  commonly  called 
*goodinll,*  and  is  a  marketable  thing."  And 
in  none  of  the  numerous  cases  which  have 
been  decided  upon  this  subject,  and  in 
which  compensation  has  been  held  to  be 
payable  in  respect  of  the  land  being  in- 
juriously affected,  has  the  subject-matter 
of  the  injuiy  more  directly  and  immediately 
affected  the  value  of  the  land  than  the 
goodwill  of  a  public-house.  Indeed,  the 
case  of  Chamberlain  v.  Uu  West  Endy  ^e. 
Railway  Company  (7),  before  referred  to, 
seems  to  conclude  the  present  case,  for 
there  the  arbitrator  had  awarded  compen- 
sation (amongst  other  things)  in  conse- 
quence of  the  company's  having,  by  inter- 
fering with  the  access  of  the  plaintiff's 
houses,  rendered  them  less  suitable  for 
shops,  as  from  the  obstruction  fewer  persons 
would  pass  that  way, -and  so  the  value  was 
lessened.  It  is  true  that  the  obstruction  in 
that  case  was  pennanent  Here  it  was  not  so. 


But  that  can,  I  apprehend,  make  no  real 
difference  in  principle  between  the  two 
cases ;  for  if  the  iigury  were  direct  to  the 
situation  of  the  house  itself,  its  being  caused 
by  the  temporary  works  of  the  company 
would  not  render  it  less  the  subject  of  com- 
pensation than  if  caused  by  works  of  a  per- 
manent character.  Upon  the  whole,  looking 
to  the  authorities  and  words  of  the  statute, 
I  am  of  opinion  that  the  Judges  of  the 
Court  of  Queen's  Bench,  in  the  present 
case,  have  rightly  construed  them,  and  that 
their  decision  ought  to  be  afi&rmed. 

Btles,  J.  concurred  in  the  judgment 
delivered  by  Keating,  J. 

Judgment  reversed 


'  THB  BOAIUD    OF  OUARDIiiTS  Of 
THE   KJETTB&INO   UNION,    ap- 

1865.         pellantSy  v,  thb   gokmitteb 

June  12.   '       ANDDIRSCT0BS0FTH£N0£TH- 
AMPTON    OSNEBAL     LUNATIC 

ASYLUM,  respondenU, 

Pauper  Lunatic  —  Ord^r  for  Mainte- 
nance— Appeal — 16  <fe  17  Vict,  c.  97.  ss,  96, 
108,  128. 

A  lunatic  pauper  was  sent  from  a 
parish  into  a  lunatic  asylumj  and  an  order 
was  subsequently  made  by  Justices^  under 
secUum  96.  of  16  A  17  Vict,  c  97,  directing 
the  guardians  of  the  union  comprising  suck 
parish  to  pay  the  costs  of  maintenance  to 
the  treasurer y  Se.  of  the  asylum  : — Held, 
by  Cockbum,  C.  J.,  Mellor,  J.  and  Shee,  J., 
diat  the  guardians  upon  whom  the  order 
wae  made  could  not  appeal  against  such 
ordeTy  as  it  was  a  mere  interim  order  ne- 
cessary for  the  support  of  the  lunatic  until 
his  sMement  was  adjudged  to  be  in  some 
particular  parishy  or  until,  by  rectson  of  its 
being  impossible  to  cucertain  the  parish  of 
settlementy  the  costs  of  maintenance  were 
thrown  upon  the  county. 

Held,  by  Blackburn,  J.  ('sed  kcBsitanteJy 
that  the  guardians  might  appeal  against  the 
order, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  198.] 
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[IN  THE  EXCHEQUER  CHAMBER.] 
( Appeal  frcm  the  Court  of  Queen*8  Bench,) 

1864.        I     OBAT  AND  WIFE  V,  PULLBN 
Nov.  29.    J  AND  HUBBLE.* 

Nuisance — Negligence — Principal  and 
Contractor — Statutable  Duty  — Metropolis 
Local  Management  Act,  ss,  77,  110,  111. 

The  defendant,  the  owner  of  a  house  in 
the  metropolis,  employed  a  contractor  to 
make  a  drain  from  his  house  to  the  main 
sewer,  under  the  powers  given  by  the  Metro- 
polis Local  Management  Act  (19  o^  20  Vu^. 
c  120).  The  contractor  made  the  drain, 
butfUledup  the  ground  so  negligently  where 
it  crossed  a  public  footway,  that  it  subsided 
and  left  a  hole,  into  which  the  plaintiff  fell 
and  was  inured: — Held,  by  the  Exchequer 
Chamber,  reversing  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  defmdant 
was  liable  for  theii^'ury;  that  the  statutable 
power  given,  by  sections  77.  and  110.  of  the 
act,  for  making  the  drain  also  imposed  on  the 
defendant  the  duty  of  filling  up  the  cutting 
across  the  footu^ay  properly,  and  that  he  was 
not  excused  by  reason  of  his  having  employed 
to  perform  the  work  a  contractor  who 
omitted  to  do  his  duty. 

This  was  an  appeal,  by  the  plaintiff, 
against  the  decision  of  the  Court  of 
Queen's  Bench,  refusing  the  plaintiff  leave 
to  enter  a  verdict  against  the  defendant 
Pnllen. 

The  action  was  for  an  injuiy  to  the 
female  plaintiff. 

The  defendant  Pullen,  the  owner  of  a 
house  in  Deptford,  within  the  limits  of  the 
Metropolis  Local  Management  Act  (19  ds  20 
Vict  c.  120),  being  desirous  of  making  a 
drain  from  his  house,  under  t^e  powers  of 
the  act,  employed  the  defendant  Hubble  to 
do  the  work.  The  latter  carried  the  drain, 
by  a  deep  cutting,  across  a  public  footpath 
and  part  of  the  roadway  in  front  of  the 
bouae  into  the  main  sewer.  After  the 
drain  had  been  completed,  the  earth  was 
reinstated  in  so  insufficient  a  manner  that 
a  subsidence  took  place,  leaving  an  open 
trench  across  the  footway.     Into  this  the 


female  plaintiff,  walking  along  the  foot- 
way, fell  and  was  injured. 

The  pleadings  are  set  out  in  the  report 
below  (1).  The  first  count  charged  the 
defendants  with  wrongfully  digging  a  hole 
in  the  public  highway ;  the  second,  admit- 
ting that  the  defendants  were  lawfully 
entitled  to  break  open  the  highway  for  the 
purpose  of  making  the  drain,  charged  that 
they  did  not  use  due  diligence  in  causing 
the  surface  to  be  made  good,  and  in  the 
mean  time  put  up  fences  or  lights  to  pre- 
vent accidents.  Both  counts  alleged  the 
injury  to  the  female  plaintiff  through  falling 
into  the  opening. 

The  defendant  pleaded  not  guilty ;  and  a 
second  plea,  to  part  of  the  first  count,  justi- 
fying the  making  the  drain  and  hole,  under 
the  statute. 

Under  the  direction  of  the  learned  Judge 
who  tried  the  case,  a  verdict  was  found  for 
the  defendant  Pullen.  The  jury  found  a 
verdict  for  the  plaintiffs,  with  damages 
against  the  defendant  Hubble. 

J.  Brown,  for  the  plaintiffs,  the  appellants 
(Nov.  26,  1864).— The  defendant  Pullen, 
the  owner  of  the  premises,  is  liable  as 
well  as  Hubble  the  contractor.  It  may  be 
admitted  that  Pullen  could  not  be  liable 
at  common  law  for  the  negligence  of 
the  contractor;  but  the  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120), 
under  which  the  works  were  done,  imposes 
the  liability  on  the  defendant  Pullen  as 
the  owner.  Now  Pullen  could  have  had  no 
right  to  open  a  trench  in  a  public  highway, 
were  it  not  for  section  77,  which  empowers 
him  to  carry  his  drain  into  the  sewer. 
But  if  he  acts  on  this  power,  given  him 
under  section  77,  he  becomes,  by  section 
110,  responsible  for  the  due  reparation  of 
the  pavement.  That  section  imposes  a  duty 
on  him,  and  section  111.  adds  a  penalty  in 
case  that  duty  be  neglected.  But  that  is 
not  the  only  remedy.  Any  one  damaged 
may  sue.  No  part  of  the  penalty  goes  to 
the  party  grieved — section  234 ;  therefore 
the  action  remains  when  damage  arises 
from  disobedience  to  an  act  of  parliament 
— Couch  V.  Steel  (2).  If  a  privilege  is  given 
and  a  duty  imposed  on  the  owner  by  statute. 


*  Decided  in  Michaelmas  Term,  1864,  coram 
Brie,  C.J.,  Pollock.  C.B.,  Bramwell,  B.,  Chan- 
aeO,  B.,  Bjiet,  J.,  Keating,  J.  and  Pigott,  B. 

Niw  Baaira,  84.— Q.B. 


(1)  82  Lftw  J.  Rep.  (n.s.)  Q.B.  169. 

(2)  8  Bl.  &  B.  402 ;  s.  c.  28  Law  J.  Rep.  (n.s.) 
Q.B.  121. 
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he  cannot  relieve  himself  by  employing  a 
contractor  to  do  it — Hole  v.  the  SiUingboume 
and  Sheemess  Railway  Company  (3),  and 
Pichard  v.  Smith  (4). 

H»  JameSy  contriL — The  defendant  Pul- 
len  is  not  liable  for  the  default  of 
Hubble.  It  is  immaterial  whether  a  man 
is  entitled  to  do  an  act  by  force  of  the 
statute  or  of  the  general  law — Overton 
V.  Freeman  (5).  In  Hole  v.  the  Svtting- 
houm  and  Sheemess  Railway  Company  (3) 
it  does  not  appear  that  the  bridge  which 
the  contractor  built  was  not  the  very  bridge 
which  the  company  required  him  to  build. 
He  built  a  bridge  diat  would  not  open,  and 
the  act  required  that  it  should  open.  If  the 
person  authorized  to  do  the  act  employs  a 
contractor  to  do  a  thing  contrary  to  the 
statute,  then  the  principal  would  be  liable — 
Ellis  Y.  the  Sheffield  Gas  Company  (6).  Here 
the  defendant  Pullen  employed  Hubble  to 
do  only  that  which  the  act  authorized. 
Pullen  supposed  that  the  contractor  Hubble 
would  perform  his  contract  and  fill  up  the 
hole  properly.  He  was  ignorant  that  it  was 
not  filled  up.  Hubble*s  negligence  had 
nothing  to  do  with  the  contract.  In  Pickard 
V.  Smith  (4)  there  is  nothing  to  shew  that 
the  defendant  contracted  with  the  coal- 
merchant  to  watch  the  hole.  It  was  there 
the  duty  of  the  defendant  Smith  to  have 
the  hole  duly  watched  and  guarded. 

/.  Broum,  in  reply. — ^The  liability  of  a 
person  at  common  law  rests  on  negligence 
either  of  himself  or  of  his  servant  But 
here  the  liability  rests  not  on  negligence, 
but  on  statutoiy  obligation.  It  is  not  con- 
tended that  the  statute  has  not  imposed 
the  duty  under  section  110,  nor  that  Pullen 
would  not  be  liable  to  a  penalty  under 
section  111.  Had  Pullen  contracted  to  do 
the  act,  and  had  he  employed  some  one 
else  to  do  it,  the  negligence  of  the  sub- 
contractor would  be  no  answer  for  Pullen 
in  an  action  against  him.  A  parliamentary 
obligation  is  as  great  as  the  obligation  of  a 
contract 

Cur,  adv.  vtdt 


(8)  6  Hurl.  fcN.  488;  e.  c.  30  Law  J.  Rep.  (n.s.) 
£zch.  81. 

(4)  10  Com.  B.  Rep.  N.S.  470. 

(5)  11  Com.  B.  Rep.  871;  a.  c.  21  Law  J.  Rep. 
(N.s.)  C.P.  52. 

(6)  2  EL  ft  B.  767;  b.o.  28  Law  J.  Rep.  (n.s.) 
Q.k  42. 


The  judgment  of  the  Court  was  now 
(Nov.  29)  delivered  by — 

Erle,  C.J. — In  this  case  the  plaintiff 
declared  for  damage  to  his  wife  from  falling 
into  a  drain,  made  in  the  highway  by  the 
defendant.  The  defendant  justified  making 
the  drain  under  a  power  given  by  the 
Metropolis  Local  Management  Act,  to  make 
a  drain  from  his  premises  to  a  sewer.  Upon 
the  trial  it  appeared  that  the  defendant 
had  lawfully  made  the  drain  under  that 
act,  that  is  to  say,  a  trench  across  the  hi^- 
way,  which  was  the  cause  of  the  damage, 
and  had  employed  a  contractor  both  to 
make  it  and  fill  it  up  properly,  and  by  the 
negligence  of  the  contractor  the  drain  was 
filled  up  improperly  and  so  the  damage 
was  caused.  At  the  trial  the  verdict  was 
entered  against  the  contractor  and  for  the 
employer,  on  the  ground  that  the  employer 
was  not  responsible  for  the  negligmice  of 
the  contractor;  and  so  it  was  decided  in 
the  Court  below.  This  is  an  appeal  from 
that  judgment 

The  appellant  has  contended  that  a  duty 
was  imposed  on  the  defendant  Pullen,  as  the 
owner  of  the  premises,  who  caused  the  drain 
to  be  made  across  the  highway,  to  fiU  up 
that  drain  in  a  proper  manner.  Section  77, 
authorizing  the  making  of  the  drain,  implies 
that  the  duty  to  fill  it  up  was  also  imp<Med ; 
and  section  110.  commands  that  the 
person  who  makes  it  shall  fill  it  up  pro- 
perly. And  the  appellant  contended  that 
the  person  making  the  drain  is  responsible 
if  the  duty  imposed  on  him  by  the  statute 
is  not  performed,  and  damage  is  caused 
thereby,  and  that  the  complaint  is  of  an 
omission  to  perform  a  duty  imposed  by 
statute,  not  of  a  wrongful  act  of  conunission 
by  a  contractor  beyond  the  scope  of  his  em- 
ployment He  relied  on  Hole  v.  the  Sitting- 
bourne  and  Sheemess  Railway  Company  (3), 
where  the  duty  imposed  on  the  defenduits 
by  statute  was  to  make  a  bridge  that  would 
open,  and  they  employed  a  contractor  who 
made  a  bridge  that  would  not  open  as  the 
statute  required ;  and  the  defendants  were 
held  liable,  on  the  ground  of  their  omission 
to  perform  the  duty  imposed  by  statute. 
There  the  Chief  Baron  says,  in  effect,  that  a 
party  who  undertakes  that  a  work  shaU  be 
done  is  not  released  from  liability  for  breach 
of  his  undertaking  because  he  employs  a 
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contractor  to  do  it,  and  the  contractor's 
neglect  causes  the  breacL  The  obligation 
imposed  by  statute  is  analogous  to  that 
created  by  an  undertaking.  The  omission 
to  perform  it  is  not  excused  by  reason 
that  the  party  employed  a  third  person  as 
contractor  to  do  it  for  him,  who  failed;  and 
he  distinguished  the  case  where  a  contractor 
in  the  performance  of  his  contract  does  a 
im)ngfal  act  not  according  to  his  contract, 
and  causes  damage  thereby  :  in  that  case 
the  employer  is  not  responsible.  The  dis- 
tinction is  also  taken  by  Williams,  J.  in 
Pickard  v.  Smith  (4)  deciding  that  the  em- 
ployer allowing  a  coal-merchant  to  make  an 
opening  in  a  way  for  coal  is  responsible  for 
the  negligence  of  the  coal-merchant's  men 
in  omitting  to  close  the  opening ;  for  the 
employer  was  bound  to  see  that  the 
opening  should  be  properly  closed,  and 
his  omission  to  perform  his  duty  is  not 
ezcnsed  by  the  omission  of  the  agent 
whom  the  defendant  had  employed  to  act 
for  him.  For  these  reasons  it  appears  to 
us  that  the  defendant  Pullen  is  not  ex- 
cased  from  liability  for  the  omission  to  fill 
up  the  drain  properly,  on  the  ground  that 
he  had  employed  a  contractor  to  do  that 
duty  for  him,  and  that  the  contractor  was 
D^Ugent  and  left  that  duty  unperformed. 
We  think  that  the  duty  was  implied  in  the 
gnuit  of  the  power  to  open  the  drain  in 
a  highway  in  section  77,  and  was  expressed 
in  section  110,  and  that  this  statutable 
dnty  is  created  absolutely,  and  is  not  a 
dnty  created  by  section  111,  imposing  a 


penalty  to  be  enforced  solely  by  enforcing 
the  penalty.  The  penalty  imposed  by  sec- 
tion 111.  appears  to  us  to  be  a  cumulative 
remedy.  The  question  is,  whether  the  ver- 
dict should  be  entered  against  the  defen- 
dant Pullen,  and  we  answer  that  question 
in  the  affirmative. 

Judgment  reversed. 


Bail  Court.  \  the  queen  v.  the  justices 

1865.         >       OF    THE    WEST    EIDINQ    OF 
June  13.     )        YOEKSHIBE. 

Highway  Act,  1862,  25  4k  26  Vict.  c.  61. 
— Order  forming  Highway  District — Num- 
ber of  Waywardens  for  each  Place. 

A  prfhnsional  order  for  forming  a  high- 
way district  under  the  Highway  Act  of  1862 
constituted  the  township  of  K  and  other 
parishes  and  places  named  therein  a  highway 
district,  and  directed  that  one  waywarden 
should  be  elected  for  each  of  the  said  parishes, 
tovonships  and  places.  E.  was  divided  into 
three  hamlets,  each  of  which  maintained  its 
own  highways.  The  separate  hamlets  were 
not  named  in  the  order: — Held,  that  the 
provisional  order,  and  the  final  order  based 
on  it,  were  bad,  as  the  provisional  order 
did  not  state  whether  any  or  what  toay- 
wardens  were  to  be  elected  for  the  three 
hamlets. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  227.] 


The  case  of  Feather  v.  the  Queen  will  be  published  in  the  Volume  for  1866. 
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HELPS  AND  ANOTHER  V.  CLAY- 
TON AND  WIFE. 


Solicitor  and  Client — Retainer — Hus- 
band and  Wife — Costs  of  Marria^  Settle- 
ment— Infant — Necessaries, 

On  the  occasion  of  settling  personal  pro- 
perty upon  a  marriage  J  it  is  the  professional 
wage  for  the  lad^s  solicitor  to  draw  the 
settlement  and  for  the  husband  to  pay  for 
it,  although  the  only  property  settled  is  the 
kM^xuuTs.  And  toherenothing has  taken plq>ce 
to  exclude  such  usage  the  husband  is  legally 
liahley  in  the  event  of  the  marriage  taking 
place,  to  pay  the  ladj/s  solicitor  his  costs  of 
the  settlement  if  the  retainer  was  by  the  lady, 
or  else  to  indemnify  whoever  on  her  part 
properly  incurred  expense  by  retaining  a 
solicitor  to  prepare  stich  settlement. 

An  infantj  who  has  no  property  of  her 
own  to  settle,  may  contract  with  a  solidior 
for  the  preparcUion  of  a  marriage  settlement 
by  her  intended  husband,  under  which  proper 
provision  is  made  for  her  benefit,  as  such  may 
be  considered  a  necessary  suitable  to  her  estate 
find  condition. 

This  was  an  action  brought  by  the  plain- 
tiffs for  money  payable  by  the  defendant 
Charlotte  Mary  Henrietta,  whilst  she  was 
Niw  8bux8»  84.— C.P. 


sole  and  unmarried,  to  the  plaintiffs  for 
work  done  and  materials  provided  by  the 
plaintiffs  for  the  said  Charlotte  Mary  Hen- 
rietta whilst  she  was  sole  and  unmarried, 
at  her  request,  for  fees  due  and  of  right  pay- 
able from  the  said  Charlotte  Mary  Henrietta, 
whilst  she  was  sole  and  unmarried,  to  the 
plaintiffs  in  respect  thereof,  and  for  money 
paid  by  the  plaintiffs  for  the  said  Charlotte 
Mary  Henrietta,  whilst  she  was  sole  and 
unmarried,  at  her  request 

The  defendants  pleaded,  first,  never  in- 
debted. Secondly,  that  at  the  time  of  con- 
tracting the  alleged  debt  the  defendant 
Charlotte  Mary  Henrietta  was  an  in&nt. 
Thirdly,  payment 

The  plaintiffs  replied  to  the  plea  of 
iufEincy  that  the  debt  was  in  respect  of  ne- 
cessaries, and  upon  this  replication  and  the 
other  pleas  issue  was  joined. 

The  action  came  on  to  be  tried,  before 
Erie,  C.J.,  on  the  12th  of  February  1864, 
when  by  the  consent  of  parties  the  jury 
found  a  verdict  for  the  plaintiffs  for  73/. 
bs,  6d,,  subject  to  the  following 

CASE. 

The  plaintiffs  are  attomies  and  solicitors 
practising  at  Gloucester.  The  defendant 
Capt  J.  W.  Clayton  was,  in  the  summer  of 
1862,  engaged  to  be  married  to  his  present 
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wife,  then  about  eighteen  years  of  age, 
and  residing  at  Qloncester  with  her  father, 
CoL  Somerset,  with  whom  she  had  always 
resided  since  her  birth.  On  the  14th  of 
August  1862,  CoL  Somerset  called  at  the 
office  of  the  plaintiffs,  who  had  occasionally 
previously  acted  as  his,  Col.  Somerset's, 
solicitors,  with  a  letter  from  the  defendant 
J.  W.  Clayton,  containing  proposals  for  a 
settlement  in  the  terms  following : 

"  11,  Portman  Square. 

"  Dear  CoL  Somerset, — I  am  not  a  rich 
man,  but  am  able  to  settle  on  your  daughter 
the  sum  of  10,000/L  on  my  marriage.  As 
all  the  rest  of  my  property  is  entailed,  pro- 
vision is  made  under  my  father^s  wiU  for 
my  wife  and  children.  I  shall  be  much 
obliged  if  you  will  nominate  a  trustee,  and 
I  refer  you  to  my  solicitor,  Mr.  Charles  Bar- 
nard, 4,  Qray's  Inn  Place,  Gray's  Inn.  I  can 
also  allow  the  young  lady  lOOL  per  annum 
for  pin-money.  I  am,  most  respectfully 
yours,  J.  W.  Clayton." 

Col.  Somerset  instructed  the  plaintiffs  to 
take  the  necessary  steps  in  the  matter  for 
the  lady,  his  daughter,  and  named  his  cousin, 
Mr.  Qranville  Somerset,  as  trustee  on  behalf 
of  the  lady,  and  requested  Messrs.  Helps  to 
put  themselves  in  communication  wit^  him. 
The  plaintiffs  acted  accordingly,  and  Mr. 
Qranville  Somerset,  on  behalf  of  the  lady, 
corresponded  with  them  upon  the  require- 
ments of  the  settlement.  On  the  14th  of 
August  1862  the  plaintiffs  wrote  as  follows 
to  Mr.  Barnard,  the  then  attorney  for  Capt. 
Clayton : 

**  1,  Barton  Street,  OIouooBter, 
''August  14,  1862. 

"Dear  Sir, — We  are  instructed  by 
our  client,  CoL  Somerset,  to  prepare  the 
settlement  on  the  approaching  marriage 
of  his  daughter  with  Capt.  Clayton.  We 
understand  Capt  Clayton's  father  proposes 
to  settle  10,000/.  on  the  young  people,  and 
to  allow  the  lady  100/.  a  year  for  pin- 
money.  CoL  Somerset  has  been  asked  to 
name  a  trustee,  and  we  are  instructed  to 
name  his  relative,  Granville  Somerset,  of 
3,  Tanfield  Court,  Temple,  banister-at-law. 
Will  you  kindly  at  once  prepare  proposals 
for  the  settlement  and  supply  us  with  an 
abstract  of  any  will  or  family  settlement,  if 
any  such  abstract  should  be  required,  to 
shew  the  title  to  the  money?  We  under- 
stand the  marriage  is  to  take  place  very 


shortly,  we  shall  therefore  be  glad  to  see 

you  as  soon  as  possibla    We  are,  dear  air, 

yours  very  faithfully, 

"  Richard  Helps  &  Son." 

"  Charles  Barnard,  Esq., 
"  4,  Gray*8  Inn  Place,  Gray's  Inn,  London." 

To  this  letter  Mr.  Barnard  replied  as 
follows : 

"  4,  Gray's  Inn  Place,  Gray's  Inn, 
"  August  18,  1862. 

^*  Gentlemen, — I  have  to  acknowledge  the 
receipt  of  your  letter  of  the  14th  inst.,  and 
I  would  have  answered  it  before,  but  that  I 
was  out  of  town.  Capt  Clayton  some  time 
since  instructed  me  as  to  the  settlement,  the 
draft  of  which  I  have  already  prepared  and 
it  is  now  before  conveyancing  counsel  for 
settlement.  I  would  submit,  independently 
of  the  fact  of  my  having  prepared  the  draft, 
the  doing  so  would  devolve  on  me  as  repre- 
senting tibe  intended  husband,  whose  money 
is  to  be  settled, — from  my  instructions  I 
did  not  understand  the  lady  would  bring 
anything  into  settlement  I  will  with  the 
draft  settlement  forward  you  an  abstract  of 
the  will  of  Capt  Clayton's  father,  under 
which  the  Captain  takes  an  estate  for  life 
in  certain  freehold  and  leasehold  estates, 
with  trusts  afterwards  for  the  children  of 
the  Captain's  marriage,  and  a  power  is  also 
given  to  the  Captain  to  appoint  a  life 
interest  to  his  wife.  You  will  also  be  fur- 
nished with  an  abstract  of  a  settlement 
already  made  by  Capt  Clayton  in  1854  on 
his  attaining  his  majority.  This  settlement 
he  has  the  power  of  revoking  on  his  con- 
templating maniage.  I  am,  gentlemen, 
yours  faithfully, 

<<  Charles  Barnard." 
"  Messrs.  Helps  &  Son." 

To  this  the  plaintiff  Eichard  Helps  re- 
plied as  follows : 

"  Somerset — Clayton. 

"  1,  Barton  Street,  GlAocester, 
*'  August  20,  1862. 

"  Dear  Sir, — After  1  left  you  I  discussed 
the  question  raised  as  to  whose  duty  it  was 
to  prepare  the  settlement  with  my  Mend 
and  agent,  Mr.  Charles  Hose  Lucas,  of 
8,  New  Square,  Lincoln's  Inn.  He  states 
that  the  lady's  solicitor  always  preparer  the 
settlement.  Unless  there  are  two,  a  per- 
sonalty settlement  and  a  settlement  of  the 
husband's  real  estate,  the  settlement  on  the 
intended  wife  is  always  prepared  by  her  soli- 
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dtor  or  the  solicitor  of  her  family,  and  her 
intended  husband  has  the  privilege  of  pay- 
ing for  her  settlement.  I  am  quite  satisfied 
that  this  is  the  rule;  but  if  you  are  not 
convinced,  I  shall  be  happy  to  leave  the 
question  to  the  President  or  Council  of  the 
lucorporated  Law  Society,  and  Mr.  Lucas 
will  arrange  the  matter  with  you  to  ask 
the  question  personally  or  by  letter.  I 
ought  to  have  mentioned  to  you  that  Mr. 
Granville  Somerset,  the  intended  trustee 
for  the  lady,  has  serious  objections  to  trust 
funds  being  invested  in  ordinary  shares  or 
stock  in  any  railway,  but  would  not  object 
to  Indian  railway  stock  guaranteed  by  the 
Indian  Qovemmeut  Yours,  very  fledth- 
My, 

"  Richard  Helps." 
"  Charles  Barnard,  Esq." 

The  matter  was  accordingly  referred  to 
Mr.  Cookson,  and  that  gentleman  decided 
that  beyond  all  doubt  &e  practice  in  the 
profession  is,  that  the  lady's  solicitor  should 
draw  up  the  settlements  and  that  the  gen* 
tleman  has  the  privilege  of  paying  for  them. 
In  this  decision  Mr.  Barnard  acquiesced, 
and  the  plaintifiEs  prepared  the  settlements, 
and  at  the  request  of  Mr.  Barnard  sent 
their  bill  to  the  defendant  Capt.  Clayton. 
Mr.  Barnard  did  not,  however,  at  any  time 
previously  to  the  plaintiffs  sending  in  their 
bill  as  hereinafter  stated,  inform  the  defen- 
dant Capt.  Clayton  thereof,  nor  did  he 
obtain  his  concnnenoe  therein  or  assent 
thereto. 

On  the  1st  of  September  1862,  the  plain- 
tiff Richard  Summer  Helps  attended  Miss 
Somerset  at  her  father's  house  to  make  an 
appointment  with  her  for  the  execution  by 
her  of  the  settlements,  and  on  the  3rd  of 
the  same  month  the  plaintiff  Richard 
Helps  attended  with  the  defendant  J.  W. 
Ckyton's  then  attorney,  Mr.  Barnard,  at 
Tai^eld  Court,  where  Miss  Somerset  and 
her  fiither,  CoL  Somerset,  signed  the  set- 
tlements, after  Mr.  Richard  Helps  had 
explained  to  the  defendant,  Charlotte  M.  H. 
Clayton,  that  they  had  been  approved  by 
her  relative  and  trustee,  Mr.  Qranville 
Somerset  The  agents  for  the  plaintiffs  had 
upon  the  same  day  attended  upon  Capt 
Clayton  at  Mr.  Barnard's  office,  and  attested 
his  execution  of  the  settlement  in  duplicate. 
Save  as  above,  the  plaintiffs  had  no  com- 
munication with  the  defendant  Cliarlotte 


M.  H.  Clayton  on  the  subject  of  the  said 
settlement 

The  marriage  took  place  on  the  4th  of 
September  1862. 

In  the  mouth  of  April  following  the 
plaintiffs  sent  to  the  defendant  Capt.  Clay- 
ton their  bill  for  the  settlements,  when  it 
was  returned  to  them  accompanied  by  the 
following  letter: 

**  AprU  24,  1868. 

^'  Qentlemen, — I  beg  to  return  you  the 
inclosed  account:  as  I  did  not  retain  you 
to  act  for  me  I  must  decline  paying  it  I 
remain,  gentlemen,  your  obedient, 

"J.  W.  Clayton." 
"  Messrs.  Helps  &  Son." 

In  consequence  of  this  letter  the  plain- 
tiffs took  advice  as  to  enforcing  their  claim 
against  Capt  Clayton,  and  were  advised 
that,  although  the  defendant  was  liable  to 
pay  for  his  settlement,  yet  inasmuch  as 
there  was  no  privity  between  the  plaintiffs 
and  Capt.  Clayton,  that  Col.  Somerset 
should  pay  the  amount  claimed  and  that 
Capt.  Clayton  should  be  sued  in  the  name 
of  CoL  Somerset  as  for  money  paid  for  his 
use.  The  defendant  Richard  Helps  com- 
municated this  opinion  to  Col.  Somerset, 
and  requested  him  to  pay  the  amount. 
Col.  Somerset  then  gave  to  the  plainti£b 
a  cheque  for  73L  5«.  6<f.,  the  amount  of  the 
bill,  and  instructed  the  plaintiffs  to  sue 
the  defendant  J.  W.  Clayton  for  money 
paid  to  his  use;  but  the  plaintiffs  in  no 
other  way  than  as  above  mentioned  claimed 
the  money  from  CoL  Somerset,  or  from 
any  person  other  than  the  defendant  An 
action  was  commenced  accordingly,  but 
before  it  came  on  for  trial  a  case  was  sub- 
mitted to  coimsel,  who  advised  that  the 
action  as  brought  by  CoL  Somerset  was 
not  maintainable,  and  that  CoL  Somerset's 
daughter,  the  defendant  Charlotte  M.  H. 
Clayton,  was  in  point  of  law  the  employer 
of  the  plaintiffs,  and  that  the  money  should 
be  refimded  to  CoL  Somerset  Acting  upon 
this  advice  the  plaintiffs  returned  the  said 
money  to  CoL  Somerset  and  brought  the 
present  action.  The  Court  is  to  be  at  liberty 
to  draw  any  inferences  which  a  jury  would 
be  warranted  in  arriving  at  from  tJie  facts 
above  stated. 

On  behalf  of  the  pkintiffs  it  is  con- 
tended, that  the  plaintifib  were  retained 
by  and  on  behalf  of  the  defendant,  Char- 
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lotte  M.  H.  Claytonj  and  that  the  charge 
for  the  settlements  was  as  for  a  necessary 
supplied  to  her,  suited  to  her  degree  and 
condition,  and  so  was  a  debt  due  from  her 
at  the  time  when  she  intermarried  with  the 
defendant  J.  W.  Clayton,  and  for  which 
the  said  J.  W.  Clayton  is  therefore  liable 
as  her  husband. 

On  behalf  of  the  defendants  it  is  con- 
tended, that  the  plaintiffs  were  not  retained 
by  or  on  behalf  of  the  defendant  Charlotte 
M.  H.  Clayton,  as  alleged,  and  that  the 
charges  sought  to  be  recovered  by  the  plain- 
tiffs are  not  for  necessaries  supplied  to  the 
said  defendant  Charlotte  M.  H.  Clayton, 
asaUeged. 

If  the  Court  shall  be  of  opinion  that  the 
defendants  are  liable,  the  verdict  is  to  stand 
for  the  plaintiffs  for  731.  5s.  6cL ;  if  other- 
wise, the  verdict  is  to  be  set  aside  and  a 
verdict  entered  for  the  defendants. 

Gray,  for  the  plaintiffs  (June  25), — ^The 
first  question  is,  whether  the  retainer  of  the 
plaintiffs  to  prepare  the  marriage  settlement 
was  made  by  Mrs.  Clayton  or  by  her  father, 
CoL  Somerset,  as  acting  on  his  own  account 
and  not  as  her  agent.  The  correspondence 
between  the  solicitors  and  the  facts  stated 
in  the  case  shew  that  the  plaintiffs  acted 
in  the  matter  as  the  solicitors  for  the  lady, 
according  to  the  usage  and  known  rule  in 
the  profession,  by  which  the  intended  hus- 
band is  liable  for  the  expense  of  preparing 
the  settlement.  The  plaintiffs  did  not  look 
to  CoL  Somerset  as  their  debtor,  nor  did 
he  ever  make  himself  personally  liable  for 
such  expense;  but  the  work  was  done  by 
the  plaintiffs  for  Mrs.  Clayton,  and  she  is 
clearly  shewn  to  have  been  privy  to  what 
was  being  done  for  settling  the  property 
on  her  marriage,  and  to  have  sanctioned 
the  same  by  executing  the  deed  of  settle- 
ment The  law  will  imply  from  this  that 
the  work  was  done  for  her  at  her  request. 
The  only  case  bearing  on  this  subject  is 
Hayioardy.  Fiott  (1).  There,  however,  the 
husband  had  paid  the  expenses  of  his  mar- 
riage settlement,  and  the  amount  in  dispute 
was  the  expense  of  a  deed  of  appointment 
executed  by  the  father  of  the  intended  wife, 
by  which  he  appointed  the  money  to  his 
daughter,  which  formed  the  subject-matter 
of  the  settlement;  and  Lord  Denman  left 

(1)  8  Car.  &  P.  59. 


it  to  the  jury  to  say  whether  the  preparing 
such  deed  of  appointment  was  done  by  the 
solicitor  on  the  credit  of  the  fleither,  or  of 
his  daughter,  who  was  the  defendant's  wife. 
The  next  question  is,  as  to  the  plea  of 
payment  There  is  no  evidence  to  support 
such  plea;  what  Col.  Somerset  did  was 
merely  to  lend  himself  to  an  arrangement 
under  which  the  plaintiffs  mi^t,  as  it  was 
then  thought,  be  better  able  to  recover  the 
amount  from  the  defendant  Capt  Clayton, 
but  it  was  not  money  paid  by  him  at  the 
request  of  such  defendant  or  of  his  wif& 

[WiLLBSyJ. — ^Tou  need  not  now  argue 
that  question.] 

[HuddleHon,  for  the  defendants,  said  he 
would  not  rely  on  the  plea  of  payment] 

Then  the  only  remaining  question  is, 
whether  the  settlement  was  sudi  a  neces- 
sary as  would  make  Mrs.  Clayton,  althou^ 
an  infant,  liable  for  the  cost  of  preparing  it 
The  case  of  Chappie  v.  Cooper  (2)  shews 
that  the  test  whether  the  matter  is  one  in 
respect  of  which  an  infant  may  make  a 
binding  contract  is  whether  the  infuit  de- 
rives any  personal  advantage  from  it  This 
was  clearly  a  proper  settlement  and  for  the 
benefit  of  the  in^t,  and  she  could  there- 
fore at  law  make  a  binding  contract  for 
preparing  it 

pYiLUAMB,  J.  (3)  referred  to  Ranufard 
V.  Fenwick  (4).] 

Huddletton,  for  the  defendants. — The 
question  is  one  of  fact,  namely,  to  whom 
did  the  plaintiffs  give  credit)  The  pre- 
sumption would  certainly  be  that  tiiey 
gave  credit  either  to  Capt.  Clayton  or  Col. 
Somerset  rather  than  to  the  young  lady. 
Now  there  is  nothing  to  shew  that  the 
retainer  was  by  any  one  else  than  CoL 
Somerset  The  plaintiffs  had  previously 
acted  for  him  as  his  solicitors,  and  he  was 
the  person  who  gave  them  the  instructions 
for  the  settlement 

[WiLLEs,  J. — This  resembles  the  case  of 
granting  a  lease,  the  custom  being  for  the 
landlord's  solicitor  to  draw  the  lease  and 
for  the  tenant  to  pay  for  it  The  case  of 
Cfriseell  v.  Robinson  (5)  shews  that  where 

(2)  13  Mee.  &  W.  252;  B.c.  13  Law  J.  R«p. 
(w.s.)  Kxch.  286. 

(8)  WilliamB,  J.  then  left  the  court  to  go  to 
chamben. 

(4)  Carter.  215. 

(5)  S  Bing.  K.C.  10;  b.o.  5  Law  J.  Rep.  (K.s.) 
C.P.  818. 
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the  landlord  h&S'paid  his  solicitor  his  charges 
for  drawing  the  lease  he  maj  recover  the 
amount  from  the  tenant  in  an  action  for 
money  paid  to  his  use.  It  was  probably  on 
the  authority  of  that  case  that  the  action 
was  first  brought  by  Col.  Somerset  against 
Capt  Clayton.] 

It  certainly  was  not  until  after  that  action 
that  it  was  alleged  that  the  plaintiffs  had 
given  credit  to  CoL  Somerset's  daughter. 
If  the  marriage  had  not  taken  place,  would 
there  have  been  any  evidence  of  liability 
for  these  costs  with  which  to  have  fixed 
the  daughter!  It  is  clear  that  had  the 
plaintiffs  in  that  event  sued  her  for  them, 
they  would  have  been  nonsuited.  Then,  if 
she  was  not  liable  for  these  costs  before 
her  marriage,  her  husband  cannot  be  made 
responsible,  as  he  never  retained  the  plain- 
tifis  or  promised  in  fact  to  pay  them  their 
bill  for  preparing  the  settlement.  Lastly, 
Mrs.  Clayton  being  an  infant  at  the  time 
could  not  make  any  binding  contract  for 
the  settlement  The  settlement  would  be 
of  no  use  to  her  until  she  married,  and 
therefore  it  was  no  contract  for  her  benefit 
for  which  previously  to  her  marriage  she 
could  have  been  liable.  In  Com,  Dig. 
*  Enfuit,'  (6.  5),  it  is  said,  "  necessaries  for 
an  infant's  wife  are  necessaries  for  him,  but 
not  if  provided  in  order  for  the  marriage," 
diing  Strange^  168.  In^mt^Av.  Gibson  (6), 
it  appeared  the  plaintiff  had  paid  a  sum  of 
money  as  a  premium  for  taking  his  sister  as 
an  apprentice,  and  she  had  afterwards,  but 
when  still  under  age,  expressed  a  hope  that 
she  would  be  able  to  pay  him  soon.  She  sub- 
sequently married,  and  in  an  action  against 
the  husband  and  wife  to  recover  this  money 
as  money  paid  to  the  use  of  the  wife  before 
coverture.  Lord  Kenyon  declared  that  this 
money  could  not  be  considered  as  neces- 
saries, and  that  therefore  the  payment  of  it 
could  not  be  enforced  in  such  action. 

Gray  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered 
on  the  lOUi  of  November  by — 

WiLLES,  J. — ^This  case  was  well  argued 
at  the  Sittings  after  Trinity  Term,  by  Mr. 
Gray,  for  the  plaintiffs,  and  Mr.  Huddle- 
ston,  for  the  defendants,  before  my  Brothers 

(6)  Peake  Ad.  C.  52 :  cited  in  Chitty  on  Con- 
tntcte,  7th  ed.  p  138. 


Byles  and  Keating  and  myself,  when  we 
took  time  to  consider.  It  wais  an  action 
brought  by  solicitors  to  recover  the  costs 
of  preparing  a  settlement  upon  the  marriage 
of  the  defendants,  claimed  as  a  debt  payable 
by  the  defendant  Mrs.  Clayton,  her  hus- 
band being  made  a  defendant  for  confor- 
mity only.  The  pleadings  raise  two  ques- 
tions, first,  whether  there  was  any  debt 
incurred  by  Mrs.  Clayton  in  respect  of  these 
costs ;  secondly,  whether,  if  it  was  incurred 
by  her,  infancy  is  a  bar.  The  plea  of  pay- 
ment was  properly  abandoned.  These  are 
the  only  questions;  and  they  affect  the 
liability  of  the  wife  alona  No  question  as 
to  who  is  liable,  if  she  be  not,  is  directly 
in  issue.  The  marriage  took  place  in  Sep- 
tember 1862.  At  that  time  Mrs.  Clayton 
was  about  eighteen,  and  up  to  that  time 
she  had  from  her  childhood  lived  in  her 
father's  house  as  one  of  his  family,  and,  as 
must  be  presumed  in  the  absence  of  any 
statement  to  the  contrary,  upon  the  same 
terms  as  an  unmarried  daughter  without  pro- 
perty of  her  own  usually  lives  under  her 
father's  roof,  that  is  to  say,  at  his  expense. 

The  settlement  was  altogether  of  personal 
property  of  the  husband,  viz.  10,000/.,  and 
100^  a  year  for  pin-money.  It  must  be 
taken  to  have  been  a  proper  settlement, 
and  such  as  was  beneficial  to  the  lady  as 
well  as  the  gentleman ;  and  we  should 
therefore  feel  Httle  difficulty  in  dealing  with 
the  question  of  infancy,  assuming  that  of 
retainer  to  be  decided  in  favour  of  the 
plaintiffs. 

The  instructions  for  the  settlement  were 
given  to  the  plaintiffs  by  the  lady's  father, 
who  had  occasionally  previously  employed 
them  as  his  solicitors.  At  the  time,  he 
handed  them  the  letter  of  the  intended 
husband  proposing  the  settlement,  and 
referring  to  his  solicitor. 

A  correspondence  ensued  between  the 
plaintiffs  and  the  solicitor  named  by  the 
husband,  in  which  each  claimed  the  right 
to  prepare  the  settlement  In  the  end, 
they  agreed  to  refer  the  matter  to  Mr. 
Cookson,  who  decided  that  beyond  all 
doubt  the  practice  in  the  profession  is, — ^the 
lady's  solicitor  should  draw  the  settlements, 
adding  that  the  gentleman  should  have  the 
privilege  of  paying  for  them.  Of  the  cor- 
rectness of  this  opinion,  as  to  settlements 
of  personal  property,  such  as  that  under 
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consideration,  no  doubt  was,  or  properly 
could  be,  suggested.  Accordingly,  the 
husband's  solicitor  gave  way,  and  the  set- 
tlement was  prepared  by  the  plaintiffs, 
under  the  direction  of  the  trustee  named 
by  the  father  on  behalf  of  the  lady ;  and  it 
was  executed  by  both  the  defendants  pre- 
viously to  their  marriage.  In  allowing  the 
settlement  to  be  prepared  by  the  plaintiffs, 
the  husband's  solicitor  acted,  it  is  true, 
without  any  positive  or  express  authority 
from  his  client ;  but  he  did  so  in  the  exer- 
cise of  a  just  discretion,  and  acting  within 
the  scope,  as  it  appears  to  us,  of  his  retainer 
to  act  for  the  intended  husband,  which 
involved  an  authority  to  do  what  was  right 
and  usual  on  his  behalf  in  the  business. 

We  think  the  reference  by  Capt  Clayton 
to  his  solicitor  cannot  properly  be  construed 
as  excluding  the  ordinaiy  usage.  Indeed, 
his  employing  a  solicitor  of  his  own  in  the 
first  instance,  if  he  thought  the  settlement 
was  to  be  prepared  by  that  gentleman, 
shews  that  he  knew  the  expense  was  in 
some  shape  to  fall  upon  himself.  He  might 
naturally  employ  a  solicitor  to  see  that  the 
settlement,  by  whomsoever  it  was  prepared, 
was  properly  expressed.  His  reference  to 
his  '^  solicitor,  Mr.  Charles  Barnard,"  in  his 
letter  proposing  the  settlement,  moreover, 
was  of  itself  a  warrant  for  the  lady's  friends 
to  deal  with  Mr.  Barnard  as  having  autho- 
rity, acting  on  his  behalf,  to  do  and  consent 
to  all  that  was  right  and  usual  in  such 
a  transaction ;  and  no  secret  instructions 
could  affect  that  pritnd  facie  authority. 
That  Capt.  Clayton  ought  to  pay  the  plain- 
tiffs, therefore,  we  entertain  no  doubt. 
And  we  farther  consider  that  the  duty  to 
do  so  is  not  merely  an  honorary  obligation 
on  his  part,  but  also  a  legal  liability  arising 
out  of  the  ordinary  course  of  business,  by 
which  in  such  a  case  the  solicitor  employed 
on  the  part  of  the  lady  is  to  prepare  the 
settlement,  and  the  gentleman  is  to  pay 
the  bill. 

In  order  to  determine  the  present  case, 
it  will  be  necessary  to  consider,  in  the  first 
place,  the  origin  of  this  liability,  whether 
as  upon  an  original  liability  of  the  husband 
to  the  solicitor,  who  is  to  be  considered  his 
for  this  purpose,  or  only  as  a  liability  to 
reimburse  the  expenses  of  the  settlement 
which  the  lady  or  her  father,  or  person 
standing  in  the  place  of  a  parent,  may  have 


incurred.  We  think  the  latter  to  be  the 
correct  view.  The  employment  of  the  lady's 
solicitor  to  prepare  the  settlement  is  not  a 
mere  compliment  or  matter  of  patronage ; 
it  has  also  the  substantial  object  of  satis- 
fying the  lady's  friends  that  all  proper  care 
has  been  exercised  on  her  behalf  by  some 
person  in  whom  they  confide,  and  oi  giving 
a  remedy  for  negligence  by  action  against 
the  solicitor.  He  does  not  the  leas  act  as 
the  solicitor  of  the  lady  or  her  parent^  be- 
cause the  intended  husband  is  to  be  ulti- 
mately liable,  in  the  event  of  the  marriage 
taking  place. 

The  proper  conclusion,  therefore,  is,  that 
the  retainer  is  to  be  considered  as  that  of 
the  lady  or  her  parent,  as  the  case  may  be, 
but  that  usage  makes  the  husband  liable  to 
indemnify  whoever  on  the  part  of  the  wife 
has  properly  incurred  expense  by  retaining 
the  solicitor  to  prepare  a  settlement  in  the 
propriety  of  which  the  latter  has  so  Urge 
an  interest.  This  precise  question  is,  as 
might  be  expected,  bare  of  authority:  but 
the  ordinary  case  of  a  lease,  which  in  prac- 
tice is  prepared  by  the  landlord's  solicitor, 
and  paid  for  by  the  tenant,  furnishes  an 
analogy.  In  such  a  case^  if  the  landlord 
pays,  upon  the  default  of  the  tenant,  the 
former  may  upon  the  usage  maintain  an 
action  against  the  latter  fur  the  money  paid 
— Grtssell  v.  Robinson  (5).  Such  was  the 
nature  of  the  action  brought  by  CoL  Somer- 
set in  this  case,  to  which  Uiere  was  no 
answer,  if  the  retainer  was  by  him  on  his 
own  account,  and  not  as  agent  on  the  behalf 
of  his  daughter.  That  action  was  abandoned, 
upon  the  notion  that  in  point  of  law  the 
retainer  was  by  Mrs.  Clayton  before  her 
marriage,  and  that  the  claim  therefore 
should  be  made  in  the  present  form. 

From  the  above  it  follows  that  either  the 
defendant  was  liable  in  the  abandoned 
action,  or  that  4ihe  defendants  are  liable  in 
this.  It  further  follows  that  the  liability 
turns  upon  the  question  whether  the  work 
was  done  upon  the  retainer  of  CoL  Somerset 
as  acting  for  himself  or  as  agent  for  and  on 
behalf  of  his  daughter.  In  the  former  case, 
judgment  for  the  defendants,  upon  the 
ground  that  Mrs.  Clayton  is  not  liable, 
though  Capt.  Clayton  is.  In  the  latter,  judg- 
ment for  the  plaintiffs,  upon  the  ground 
that  Mrs.  Clayton  is  liable. 

The  question  upon  which  the  decision  of 
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the  case  thus  turns  is  one  of  fact,  which  a 
jury,  upon  ascertaming  that  Capt.  Clayton 
▼as  at  ail  events  ultimately  liable,  would 
probably  make  short  work  of.  The  parties, 
however,  have  substituted  the  Court  for  the 
jury;  and  we  are  bound  to  give  a  verdict 
upon  that  question  of  fact  in  accordance,  so 
far  as  the  form  of  the  question  allows,  with 
the  merits  of  the  case,  and  such  as,  if  given 
by  a  juiy,  we  should  not  have  felt  dissatis- 
fied with  or  set  aside  as  being  contrary  to 
the  weight  of  evidence. 

Now,  the  evidence  to  make  out  that  Col. 
Somerset  was  the  proper  and  only  client  of 
the  plaintiffs,  was,  his  instructing  them  in 
person  in  the  first  instance,  and  naming  the 
trustee,  taken  in  connexion  with  the  fact 
that  the  young  lady  was  a  minor  and  a 
member  of  her  father's  family,  living  as  to 
all  ordinary  wants  at  his  expense. 

The  evidence  to  prove  Mrs.  Clayton  liable, 
on  the  other  hand,  was,  that  the  instructions 
were  given  by  her  father  and  by  the  trustee 
on  her  behalf,  that,  knowing,  as  she  must 
have  done,  that  a  settlement  was  being 
prepared,  she  authorized  and  ratified  those 
instructions  by  signing  the  settlement  when 
prepared,  and  that  after  all  she  was  the 
person  most  and  principally  interested 
The  expense  thus  incurred  was  not  part  of 
the  ordinary  continuous  outgoings  for  cloth- 
ing, food,  and  such  like,  for  which  the 
pater&milias  would  have  the  bills  sent  in 
to  him  as  a  matter  of  course.  It  was  an 
occasion  of  a  single  and,  though  not  extra- 
ordinary, exceptional  character,  in  which  it 
was  not  unreasonable  or  improbable  that 
the  person  to  be  chiefly  benefited  should 
incur  a  liability  which  the  fact  of  the  mar- 
riage would  transfer  to  the  shoulders  of  the 
person  who  ultimately  ought  to  bear  it 

In  these  circumstances,  we  think  it  may 
justly  be  concluded  that  there  was  a  retainer 
by  Mrs.  Clayton  as  a  principal,  through  her 
father,  who  acted  on  her  behalf  as  her  agent, 
and  disclosed  his  principal  at  the  time. 

Upon  the  remaining  question,  that  of 
infimcy,  we  have  already  stated  our  opinion. 
The  principal  contract  of  marriage  was  one 
which  it  was  competent  for  an  infant  to 
enter  upon.  She  had  no  property  to  settle, 
and  would  have  had  no  certain  provision 
without  the  settlement,  and  the  preparation 
of  the  settlement  was  therefore  beneficial, 
&8  securing  to  her,  at  her  election,  a  proper 


provision,  which  may  justly  be  considered 
a  necessary  suitable  to  her  estate  and  con- 
dition. 

It  would  be  a  perversion  of  the  law 
for  the  protection  of  infants,  to  hold  that 
under  these  circumstances  an  infant  could 
not  contract  for  the  preparation  of  such  a 
settlement.  Whether  the  provisions  in  the 
settlement  may  be  said  al^lutely  to  bind 
her,  it  is  unnecessary  to  consider;  because, 
so  far  as  all  other  parties  are  concerned,  she 
is  thereby  secured  against  want  For  these 
reasons,  our  judgment  is  for  the  plaintiffs. 
Jttdgmewtfor  the  plaintiffs. 


1864. 
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Evidence — Written  Agreement —  Parol 
Agreement. 

The  plaintiff  agreed  in  uniting  to  pur- 
chase certain  furniture  of  the  defendant^ 
and  by  that  agreement  the  defendant  was 
authorized  to  settle  an  action  of  C,  v.  L, 
In  an  actiony  by  the  plaintiff y  against  the  de- 
fendant, for  not  settling  the  actum  of  C,  v.  Z, 
evidence  was  offered  and  received  of  a  distinct 
oral  agreement  to  settle  that  action^  made  on 
the  same  occasion  as,  and  immediately  before 
the  uoritten  agreement.  The  jury  found  that 
such  an  oral  agreement  was  made  : — Held, 
that  the  evidence  was  admissible,  and  that 
on  the  finding  of  the  Jury  the  plaintiff  toas 
entitled  to  a  verdict 

This  was  an  action  tried,  before  Erie, 
C.J.,  at  the  Sittings  at  Westminster  after 
last  Easter  Term. 

The  plaintiff  was  the  keeper  of  a  refresh- 
ment-house at  Mo.  3,  Agar  Street,  West 
Strand.  The  defendant  had  formerly  occu- 
pied  the  same  premises,  and  he  underlet 
them  to  the  plaintiff,  and  sold  him  the 
furniture  therein. 

Previously  to  the  making  of  the  agree- 
ment hereinafter  mentioned  the  plaintiff 
had  accepted  a  bill  of  exchange  for  25/., 
which  became  due  on  the  16th  of  June 
1863 ;  the  plaintiff  was  sued  on  this  bill 
by  Chase,  the  holder  of  it,  and  thereupon 
the  defendant  said  he  would  find  the  money 
to  meet  this  bill  if  the  plaintiff  would  per- 
suade the  landlord  to  forbear  pressing  for 
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the  rent  of  the  premises,  for  which  the 
defendant  was  still  liabla  The  plaintiff  did 
this,  whereupon  a  further  arrangement  was 
discussed  for  the  plaintiff  giving  up  the  pre- 
mises to  the  defendant  and  a  re-sale  of  the 
furniture.  Ultimately,  a  memorandum  of 
agreement  was  drawn  up,  but  before  signing 
it  the  plaintiff  said,  '^  Am  I  to  understand 
Chase's  bill  is  to  be  settled,  because  that  is 
the  groundwork  of  the  whole  1"  The  defen- 
dant replied  that  it  should  be  settled,  and 
the  plaintiff  then  signed  the  agreement. 

The  agreement  was  as  follows :  "  It  is 
agreed  by  and  between  the  parties  hereto 
that  Lindley  shall  seU,  and  Lacey  shall  pur- 
chase  of  lidley.  aU  4e  fumitJe.  fittiSg^, 
fixtures,  utensils  and  other  things  now  on 
the  premises  No.  3,  Agar  Street,  aforesaid, 
for  the  sum  of  145/.,  to  be  paid  for  on 
Lacey  finding  a  customer  and  being  paid  for 
the  property,  or  on  his  receiving  the  amount 
of  life  policy,  whichever  event  first  hap- 
pened, the  said  goods  not  to  be  considered 
as  Lacey's  property  until  the  said  sum  of 
145/.  be  paid  to  Lindley,  but  remain  vested 
in  Lindley  until  such  sum  of  145/.  be  paid, 
and  be  merely  in  Lacey's  care  on  Lindley's 
behalf  until  paid  for  as  aforesaid.  In  the 
mean  time  Lindley  authorizes  Lacey  to 
settle  the  action  Chase  v.  Lindley^  and 
also  to  pay  the  rent  now  due  to  Mr.  Phy- 
thian,  such  payments  to  be  on  account  of 
the  145/.  and  form  part  of  the  same,  but 
the  whole  of  the  goods  to  continue  abso- 
lutely the  property  of  Lindley  until  the 
sum  of  145/.  be  satisfied.  Lacey  hereby 
releases  Lindley  from  the  tenancy  of  the 
premises  from  this  day,  and  Lindley  gives 
up  to  Lacey  possession  thereof.  And  it 
is  declared  by  Lindley  that  he  has  full 
power  and  right  to  dispose  of  the  goods  to 
Lacey  as  aforesaid,  that  he  has  no  judg- 
ment or  incumbrance  thereon  which  may 
vitiate  the  sale  to  Lacey,  so  that  on  the 
amount  of  145/.  being  satisfied  the  goods 
shall  then  be  the  property  of  Lacey  abso- 
lutely." 

The  defendant  immediately  took  posses- 
sion of  the  house  and  furniture  under  the 
agreement,  but  he  did  not  settle  the  action 
of  Chase  V.  Lindley^  and  soon  afber  the 
sheriff  seized  the  furniture  under  a  fieri 
facias  issued  in  that  action,  and  sold  it. 

The  plaintiff  thereupon  brought  this 
action,  and  one  count  in  the  declaration 


alleged  the  breach  of  an  agreement  to  settle 
the  action  of  Chase  v.  LindUy.  The  defendant 
at  the  trial  objected  that  the  memorandum 
of  agreement  above  set  out  did  not  contain 
any  undertaking  by  the  defendant  to  settle 
that  action,  and  that  parol  evidence  of  any 
previous  conversation  to  shew  such  an  un- 
dertaking was  inadmissible. 

The  plaintiff  contended  that  evidence 
was  admissible  to  shew  a  distinct  prelimi- 
nary agreement,  and  that  whether  or  not 
there  was  such  an  agreement  was  a  question 
for  the  jury. 

The  learned  Judge  so  ruled,  and  asked 
the  jury  whether  there  was  an  agreement 
to  the  effect  reUed  on  by  the  pkintiff ;  and 
they  found  that  there  was  such  an  agree- 
ment. 

Leave  was  reserved  to  the  defendant  to 
move  to  enter  the  verdict  for  him,  if  evi- 
dence of  the  oral  bargain  was  inadmissible 

Joyce  having  obtained  a  rule  at^cord- 
ingly,-- 

HayeSf  Serf,  and  Grantham  shewed 
cause. — This  evidence  was  admissible.  The 
rule  which  excludes  oral  evidence  to  vaiy 
a  written  contract  is  not  in  question.  The 
parties  here  made  two  distinct  agreements: 
one  relating  to  the  action  of  Chase  v.  Lindr 
ley,  the  other  relating  to  the  sale  of  the 
furniture.  This  is  like  the  cases  of  White 
V.  Parkins  (2),  Harris  v.  Rickett  (3)  and 
Chreen  v.  Saddington  (4). 

[Keating,  J. — It  is  not  unlike  the  case 
of  Wallis  V.  Littell  (5)  in  this  court] 

The  principle  is  the  same.  The  ques^ 
tion  is  concluded  by  the  finding  of  the 
jury. 

Joyce^  in  support  of  the  rule. — ^The  ques- 
tion is  not  concluded  by  the  finding  of  the 
jury.  It  is  a  question  of  law  whether  the 
evidence  is  admissible.  If  such  evidence 
is  admitted,  the  entire  rule  which  excludes 
oral  evidence  must  fall  to  the  ground.  The 
written  agreement  is  not  silent  on  the  sub- 
ject of  the  action  of  Chase  v.  Lindley; 
it  defines  the  intention  of  the  parties  in 

(1)  Other  points  of  law  were  raised  at  the  trial, 
and  were  mentioned  in  the  rule ;  but  they  were 
not  alluded  to  in  the  argument. 

(2)  12  East,  678. 

(8)  4  Hurl.  &  N.  1;  8.C.28  Law  J.  Bep.  (n.b.) 
Exch.  197. 

(4)  7  £1.  &  B.  503. 

(5)  81  Law  J.  Rep.  (n.s.)  C.P.  100. 


Vol.  34.] 


MICHAELMAS  TERM,  1864. 


reference  thereto ;  namely,  that  the  defen- 
dant shall  be  authorized  to  settle  it  That 
is  inconsistent  with  his  being  under  an 
obligation  to  settle  it. 

Erle,  C.J. — I  am  of  opinion  that  this 
rule  onght  to  be  discharged.  The  plaintiff 
and  the  defendant  had  considerable  nego- 
tiation about  a  treaty  for  the  sale  of  certain 
goods.  The  whole  matter  originated  in  the 
action  brought  by  Chase  against  the  plaintiff, 
on  the  acceptance  of  the  latter.  If  this  action 
had  been  idlowed  to  proceed,  in  all  probsr 
bility  the  goods,  which  are  the  subject  of 
the  present  action,  would  have  been  taken 
by  tiie  sheriff  under  a  writ  of  fieri  faciaSy 
and  the  good-will  of  the  business  would 
have  been  destroyed.  To  prevent  this,  the 
defendant  proposed  that  the  plaintiff  should 
let  him  have  these  goods  on  credit,  and  it 
was  ultimately  agreed  that  this  should  be 
don&  There  was  also  a  distinct  agree- 
ment between  the  parties  that  Lacey  should 
take  up  the  acceptance  held  by  Chase,  and 
flo  stay  the  action  of  Chcue  v.  Lindley. 
If  that  action  had  gone  on,  the  furniture 
would  have  been  seized,  and  the  whole 
intention  of  the  parties  would  have  been 
frostnited.  The  jury  believed  the  plaintiff ; 
and  his  version  of  the  transaction  was,  that 
there  was  a  distinct  collateral  agreement  that 
the  defendant  should  take  up  the  bilL  The 
plaintiff  asked  the  defendant,  "Am  I  to  un- 
derstand that  Chase's  bill  is  to  be  settled?  " 
and  added,  ''that  is  the  groundwork  of  the 
whole."  The  defendant  answered  that  it 
should  be  settled.  Afterwards  the  agree- 
ment was  signed.  It  is  clear  that  taking 
up  Chase's  Hll  was  a  distinct  preliminary 
matter,  which  was  to  be  done  qtiamprimum, 
I  take  the  case  to  be,  in  effect,  the  same  as 
if  there  was  a  written  agreement  ready  to 
be  signed,  and  that  one  of  the  parties  said 
to  the  other,  ''  If  you  will  put  your  name  to 
that,  I  will  do  so  and  so." 

It  is  not  necessary  to  go  through  the 
numerous  cases.  The  question  is,  does  it 
appear  from  the  written  inslarument  that  it 
was  meant  to  contain  the  whole  that  was 
intended  to  be  binding  between  the  parties  1 
K  so,  nothing  can  be  added  to  it  If  this 
does  not  appear,  then  an  agreement  upon  a 
distinct  matter  may  be  shewn  to  have  been 
madeoraUy,  and  maybe  enforced.  In  Harria 
▼.  lUckeU  (3)  such  an  oral  agreement  waa 

Nbw  BiBiss,  84.— O.P. 


made  before  the  written  agreement  In 
Davis  V.  Jones  (6)  and  Wallis  v.  Littell 

(5)  the  oral  agreement  and  the  written 
agreement  were  contemporaneous.  Whether 
the  oral  agreement  precede  or  be  contem- 
poraneous with  the  agreement  is  of  no  con- 
sequence, provided  it  be  on  a  distinct  col- 
lateral matter.  What  the  plaintiff  here  said 
amounted  to  this :  "  I  will  not  enter  into 
any  contract  with  you  until  Chase's  matter 
is  settled;"  and  the  defendant  thereupon 
promised  that  Chase's  matter  should  be 
settled.  I  think  that  is  a  promise  which, 
though  oral,  and  though  followed  by  a 
written  agreement,  the  plaintiff  is  able  to 
enforce. 

Byubs,  J. — I  am  of  the  same  opinion. 
There  is  here  a  prior  agreement  relating 
to  a  bill  of  exchange,  with  which  the  sub- 
sequent written  agreement  did  not,  in  any 
way,  interfere.  The  jury  have  found  that 
the  defendant  bound  himself  by  a  dis- 
tinct oral  agreement  to  take  up  Chase's 
bill,  and  upon  this  the  written  contract 
is  wholly  silent  Harris  v.  RickeUs  (3)  is 
therefore  precisely  in  point.  But,  inde- 
pendently of  that  case,  there  is  a  series 
of  cases,  beginning  with  Davis  v.  Jones 

(6)  and  Pym  v.  Campbell  (7),  and  fol- 
lowed very  recently  in  WcUlis  v.  LitteU 
(5)  in  this  court,  which  shew  that  evidence 
may  be  given  of  an  oral  agreement  which 
constitutes  a  condition  on  which  the  per- 
formance of  the  written  agreement  is  to 
depend ;  and  if  evidence  may  be  given  of 
an  oral  agreement  which  affects  the  perform- 
ance of  the  written  one,  surely  evidence 
may  be  given  of  a  distinct  oral  agreement 
upon  a  matter  on  which  the  written  con- 
tract is  silent 

Kbatiko,  J. — I  am  of  the  same  opinion. 
The  question  is,  whether  the  facts  shew  that 
it  was  the  intention  of  the  parties  to  make  a 
distinct  preliminary  agreement.  I  think  the 
feusto  do  shew  that  such  was  the  intention. 
In  effect,  the  transaction  appeared  to  be 
this :  the  plaintiff  was  about  to  call  his 
creditors  together;  that  did  not  suit  the 
defendant,  and  he  proposed  an  arrangement 
for  preventing  this.  The  plaintiff,  however, 
refused  to  enter  into  any  arrangement  un- 

(6)  17  Com.  B.  Bep.  625 ;  e.  o.  25  Law  J.  Bep. 
(U.S.)  O.P.  91. 

(7)  6  E.  ft  B.  870 ;  8.  e.  25  Law  J.  Bep.  (n.s.) 
Q.B.  277. 
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less  Chase's  bill  was  paid,  and  the  action 
stopped.  This  the  defendant  agreed  to  by 
a  separate  and  distinct  oral  agreement,  and 
the  negotiation  which  ended  in  the  written 
agreement  then  proceeded.  This  is  a  dis- 
tinct agreement,  which  the  plaintiff  is 
entitied  to  enforce. 

Rule  diaehargecL 


1864.  ) 

June  23,  24,25.*  / 


BUSSELL   AlH)    OTHEBS 

V.  NIEMANN. 


Skipping  —  BiU  of  Lading  —  Charter' 
Party — Kin^B  Enemies, 

The  defendant  by  hie  bill  of  lading^  signed 
at  Odessa^  undertook  to  convey  a  cargo  from 
thencetothe  United  Kingdom^  toeaUat  Cork 
or  Falmouth  for  orders,  for  the  plaintiffs^ 
merchants  residing  at  Odessa.  Theship  was  a 
Mecklenburg  ship,  and  the  bill  of  lading  con- 
tained the  following  clause,  ^^thea^of  Ood, 
the  hin^s  enemies,  fire  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers 
and  navigation  of  what  nature  and  kind 
soever  excepted,  unto  order  and  assigns,  pay- 
ing freight  for  the  said  goods  and  all  other 
conditions  as  per  charter-party"  In  the 
charter-party  Oie  exception  was  for  "the  act 
of  Ood,  enemies,  fire,  restraint  of  princes, 
and  all  and  every  dangers  and  accidents  of 
the  seas,  rivers  and  navigation  of  what  nature 
or  kind  soever  during  the  said  voyage": — 
Held,  that  the  words  "the  king^s  enemies" 
in  the  biU  of  lading  m/ust  be  understood  to 
include  at  least  the  enemies  of  the  sovereign  of 
the  carrier,  namely,  the  Duke  of  Medden- 
burg. 

Held  also,  that,  if  the  defendant  required 
any  further  protection,  he  was  not  entUUd  to 
rely  on  the  words  "restraint  of  princes"  in  the 
charter-party,  for  that  these  words  were  not 
incorporated  in  the  bill  of  lading,  by  reason 
of  the  reference  to  the  charter-party  therein 
contained. 

The  dedaiation  stated,  that  the  plaintiffs 
sued  the  defendant,  for  that,  niter  the 
14th  of  August  1855,  certain  persons  in 
parts  beyond  the  seas,  to  wit,  Messrs. 
Qeorge  Kellner  k  Co.,  at  Odessa,  delivered 
to  the  defendant  certain  goods,  to  wit, 

*  Decided  in  the  Sittings  after  Trinity  Tenn. 


3,325  chetverts  fine  Polish  wheat,  in  balk, 
and  850  dunnage  mats,  to  be  by  the  defoi- 
dant  carried  and  conveyed  in  a  certain  ship 
of  the  defendant's,  from  Odessa  to  Coric  w 
Falmouth,  for  orders,  and  thence  to  one  of 
certain  ports  as  ordered,  under  a  certain 
bill  of  lading  signed  for  the  same  by  the 
defendant,  whereby  the  defendant  agreed 
to  cany  the  said  goods,  and  4^^^^  ^ 
same  at  the  port  of  destinaticm,  (the  act  of 
God,  the  kin^s  enemies,  fire,  and  all 'and 
every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  what  nature 
and  kind  soever  excepted,)  to  the  order  of 
the  said  persons,  or  to  their  assigns,  paying 
freight  for  the  said  goods  and  all  other  war 
ditions  as  per  charter-party,  dated  Odessa, 
the  13/25th  of  October  1863,  with  avenge 
accustomed.  That  afterwards,  and  after 
the  said  14th  of  August  1855,  the  said 
persons  indorsed  the  said  bill  of  lading  to 
the  plaintiffs,  in  order  to  pass  the  property 
in  such  goods  to  the  plaintiffs;  and  that 
thereupon,  and  by  reason  of  such  indorse- 
ment, the  property  in  the  said  goods  passed 
to  the  plaintiffs.  That  the  said  ship  pro- 
ceeded with  the  said  goods  on  board  to 
Falmouth  for  orders,  and  was  there  duly 
ordered  by  the  plaintiffs  to  proceed  wil^ 
the  caigo  to  limerick,  and  there  deliver 
the  said  caigo,  the  same  being  a  port  to 
which  the  said  ship  was  bound  to  proceed, 
agreeably  to  the  terms  of  the  said  bill  of 
lading  and  charter-party.  Oeneral  averment 
of  performance  of  conditions  precedent 
Breach,  that  the  defendant,  although  not 
prevented  by  any  of  the  excepted  perils, 
made  default  in  obeying  the  said  orders 
and  proceeding  with  the  said  caigo  to 
Limerick,  in  pursuance  of  the  terms  of 
the  said  bill  of  lading  and  charter-party, 
whereby  the  plaintiffs  have  lost  the  profits 
they  would  have  gained  if  the  defendant 
had  proceeded  to  Limerick  with  the  said 
<^^S^y  agreeably  to  the  said  orders  and 
the  terms  of  the  said  bill  of  lading;  and 
the  plaintiffs  have  also  the^by  sustained 
great  risk  of  the  caigo  heating  and  dete- 
riorating in  value. 

Fifth  plea,  that  the  said  charta>paity 
was  in  the  words,  letters  and  figures  fc^ow- 
ing,  that  is  to  say,  "Odessa,  the  13/25th  Oc- 
tober 1863.  It  is  this  day  mutually  agreed 
between  Captain  H.  F.  Niemann,  of  the 
good  ship  or  vessel  Vorwarts^  3/3  French 
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Yeritaa,  of  3,500  chetrertB  wheat  or  there- 
aboats,  under  Mecklenbuig    coloars,  now 
in  this  port  diachaiging  her  cargo  of  coals, 
and  Messrs.  G^rge  Kellner  &  Co.,  mer- 
cluuits  and  charterers  of  said  yessel,  that  the 
Bud  ship,  being  tight,  staunch  and  strong, 
and  in  every  way  fitted  for  the  voyage, 
shall  receive  from  the  said  merchants  a 
fall  and  complete  cargo  of  tallow,  wheat, 
seed,  or  other  stowage  goods  or  grain,  oats 
excepted,  all  or  either  at  the  option  of  the 
charterers,  not  exceeding  what  she    can 
reasonably  stow  and  cany  over  and  above 
her  tadde,  appaiel,  provisions  and  fnmitore ; 
and  being  so  loaded,  shall  therewith  pro- 
ceed to  a  safe  port  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  north-west 
coast  of  Ireland  excepted,  or  on  the  conti- 
nent, between  Havre  and  Hamburgh,  both 
indusive,  Belgium  excepted,   or  so  near 
thereto  as  she  may  safely  get,  where  the 
ship  can  always  lay  afloat,  calling  at  Cork 
or  Falmouth   at  the  master's   option  for 
orders,  (which  are  to  be  given  by  return 
ef  poet  in  reply  to  the  master's  letter 
to  the  charterer's  agents  in  London,    or 
lay  days   to  commence,)    unless   ordered 
direct  at   port   of   loading,    and    deliver 
the  same,  on  being  paid  freight  as  follows : 
viz.,  from  Odessa  to  the  United  Kingdom, 
4l<.  6d.y  to  the  ports  between  Havre  and 
Hamburgh,  with  lOL  per  cent  additional 
sterling  money  for  tallow  per  ton  of  20 
cwt  gross  delivered,  stowage  goods,  seed 
ur  grain  in  proportion,  according  to  the 
London  and  Baltic  printed   rates,  being 
in  fall  of  all  port  charges  and  pilotages  as 
CQstomaiy.     The  freight  to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo,  all 
in  cash,  fr«e  of  interest,  discount  and  com- 
mission. The  cargo  is  to  be  brought  to  and 
to  be  taken  from  alongside  the  ship  at 
merchant's  risk  and  expense,  the  captain 
rendering  the  usual    assistance  with  his 
boats  and  crew  (the  act  of  Gkxl,  enemies, 
fire,  regtrawU  of  princes^  and  all  and  every 
dangers  and  aoddents  of  the  seas,  rivers 
tod   navigation  of  what  nature  or   kind 
soever   during    the   said   voyage,   always 
mutoally  excepted).  Indian  com  pays  same 
freight  as  wheat;  mats  for  dunnage,  if  any 
required,  to  be  furnished  by  charterers,  wood, 
^  by  ship.    Forty  running  days  are  to  be 
idlowed  the  said  freighters  (if  the  ship 
he  not  sooner  despatched)  for  loading  and 


unloading,  and  if  one-third  or  more  of  the 
cargo  consists  of  wool,  ten  additional  lay 
days  to  be  allowed,  to  commence  in  eadii 
case  when  in  every  respect  ready  and  by 
the  local  authorities  permitted  to  load  or 
discharge,  of  which  notice  is  to  be  given  in 
writing  to  the  charterer  or  his  agent,  and 
after  the  expiration  of  the  said  lay  days, 
ten  days  on  demurrage  to  be  allowed,  at 
the  rate  of  IL  sterling  per  day,  and  payable 
day  by  day,  detention  l^  frost  or  quarantine 
not  to  be  reckoned  as  lay  dajrs;  cash  for 
ship's  use  at  Odessa,  not  exceeding  200/L 
sterling,  to  be  advanced  to  the  master  free 
of  interest  and  commission,  subject  to  in- 
surance, and  to  be  deducted  from  the  freight 
upon  payment  thereof:  It  is  further  agreed 
that  should  the  whole  or  any  part  of  the 
cargo  consiBt  of  grain  or  seed,  and  any 
part  of  it  be  delivered  in  a  damaged  condi- 
tion, the  freight  shall  be  payable  on  the 
invoice  quantity  taken  on  boa^  as  per  bill 
of  lading,  or  half  freight  on  the  damaged 
portion,  at  captain's  option.  The  charterer's 
liability  to  cease  as  soon  as  the  cargo  is 
shipped  (provided  it  be  of  sufficient  value 
to  cover  the  freight  at  port  of  discharge), 
the  master  and  owners  having  an  absolute 
lien  upon  the  cargo,  for  all  freight,  dead 
freight  and  demurrage.  The  ship  is  to  be 
free  of  commission  at  port  of  discharge. 
Penalty  for  non-performance  of  this  agree- 
ment, half  amount  of  frreight." 

And  the  defendant  says,  that  the  said  bill 
of  lading  was  and  is  in  the  words,  letters  and 
figures  following,  that  is  to  say :  "Shipped  in 
good  order  and  well  conditioned,  by  George 
Kellner  k  Co.,  to,  in  and  upon  the  good 
ship  called  the  VorwarU^  whereof  is  master 
for  this  present  voyage  H.  F.  Niemann, 
and  now  riding  at  anchor  in  the  port  of 
Odessa,  bound  for  Cork  or  Falmouth  for 
orders,  3,325  (three  thousand,  three  hundred 
and  twenty-five)  chetverts  fine  Polish  wheat 
in  bulk,  and  850  mats  for  dunnage,  being 
marked  and  numbered  as  in  the  margin,  and 
are  to  be  delivered  in  the  like  good  order, 
and  well  conditioned,  at  the  aforesaid  port 
of  destination  (the  act  of  Qod,  the  hin^B 
enemies,  fire  and  all  and  every  other  dan- 
gers and  accidents  of  the  seas,  rivers  and 
navigation,  of  what  nature  and  kind  soever, 
excepted),  unto  order  and  assigns;  paying 
frei^^t  for  the  said  goods,  and  ail  other  eonr 
diiians  as  per  charter-party.  Dated  Odessa^ 
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the  13/25ih  of  October  1863,  with  average 
accustomed"  Averment,  that  the  owners 
of  the  said  ship  and  the  defendant  were 
respectively  subjects  of  the  Duke  of  Meek- 
lenburg-Schwerin,  and  the  said  ship  was  a 
Mecklenburg  ship  sailing  under  Mecklen- 
burg colours,  and  that  the  default  com- 
plained of  was  caused  by  the  act  of  the 
enemies  of  the  said  Duke  of  Mecklenburg- 
Schwerin,  being  the  king's  enemies,  withm 
the  true  intent  and  meaning  of  the  said 
biU  of  lading. 

Sizth  plea,  that  the  said  charter-party 
and  bill  of  lading  were  respectively  as  in 
the  fifth  plea  set  out,  and  that  the  default 
complained  of  was  caused  by  the  act  of 
enemies  during  the  voyage,  within  the  true 
meaning  of  the  said  charter-party. 

Seventh  plea,  that  the  said  charter-party 
and  bill  of  lading  were  respectively  as  in 
the  fifth  plea  set  out,  and  that  the  default 
complained  of  was  caused  by  the  restraint 
of  princes,  during  the  voyage,  within  the 
true  meaning  of  Uie  said  charter-party. 

Second  replication  to  the  fifth  plea,  that 
the  said  charter-party  and  bill  of  lading 
were  respectively  made  and  signed  at 
Odessa,  in  the  empire  of  Russia,  and  that 
the  said  Messrs.  Qeorge  Rellner  &  Co. 
were  not,  nor  were,  nor  was  any  or  either 
of  them  a  subject  or  subjects  of  the  said 
Duke  of  Mecklenburg-Schwerin. 

The  declaration,  the  pleas,  and  the  repli- 
cation were  demurred  to. 

The  plaintiffs'  points  were : 

1.  That  the  bill  of  lading  expressly 
states  that  the  goods  are  to  be  carried  to 
the  port  of  destination;  and  it  appears  by 
the  declaration  that  the  port  of  destination 
was  to  be  determined  by  orders  at  Cork  or 
Falmouth. 

2.  That  the  declaration  shews  that  the 
ship  was  duly  ordered  by  the  plaintiffs,  at 
Falmouth,  to  proceed  to  Limerick,  and  the 
plaintiffs,  as  the  holders  of  the  bill  of 
lading,  were  the  proper  persons  to  give  the 
orders. 

3.  That  the  declaration  avers  general 
performance  of  all  conditions  precedent, 
and  consequently  if  any  orders  from  a  third 
party  were  necessary,  they  must  be  consi- 
dered as  having  been  given. 

That  the  fifth  plea  is  bad,  for  the  following 
reasons : 

1.  That  the  enemies  of   the  Duke  of 


Mecklenburg  are  not  the  king^a  enemies 
within  the  meaning  of  the  bill  of  lading, 
merely  because  the  ship  was  sailing  under 
Mecklenburg  colours. 

2.  That  tibe  fact  of  one  party  to  the  con- 
tract being  a  Mecklenbuig  subject  is  no 
ground  for  putting  a  construction  upon  the 
words  "king's  enemies"  other  than  that 
which  prirnd  facie  belongs  to  them. 

3.  That  the  fifth  plea,  if  good,  is  suffi- 
ciently answered  by  the  second  replication, 
which  shews  that  the  shippers  were  not 
Mecklenburg  subjects,  and  that  the  con- 
tract  was  made  in  another  country,  videlieel, 
in  Russia. 

That  the  sucth  and  seventh  pleas  are 
bad,  for  the  following  reasons : 

1.  That  the  bill  of  lading  itself  spedfies 
the  perils  firom  which  the  carrier  is  to  be 
free,  and  the  question  of  liability  or  non- 
liability of  the  shipowner  is  to  be  deter- 
mined by  reference  to  the  bill  of  lading 
only. 

2.  That  the  words  contained  in  the  bill 
of  ^lading,  "other  conditions  as  per  charter- 
party,"  only  apply  to  matters  not  expressly 
provided  for  by  the  bill  of  lading,  and  con- 
sequently, the  exception  of  certain  perils 
contained  in  the  charter-party  is  not  incor- 
porated in  the  bill  of  lading. 

The  defendant's  points  were: 

1.  That  the  only  orders  which  the  defen- 
dant undertook  to  obey  at  Cork  or  Fal- 
mouth were  the  orders  of  the  charterers, 
Messrs.  Kellner  &  Co.,  and  not  the  orders 
of  the  plaintiffis,  or  of  the  holder  of  any  bill 
of  lading. 

2.  That  it  does  not  appear  that  the  said 
charterers  or  their  agents  gave  the  defen- 
dant any  orders,  or  ^t  the  defendant  dis- 
obeyed any  orders  given  by  them. 

3.  That  the  defendant  did  not,  by  the 
bill  of  lading,  undertake  to  deliver  at  any 
port  as  ordered  by  the  plaintiflfs;  and  that 
if  the  plaintiffs  rely  on  the  charter-party 
imposing  on  the  defendant  any  such  obliga- 
tion, the  declaration  does  not  shew  that  it 
contained  any  such  stipuktion. 

4.  That  the  plaintiffs  are  not  entitled,  as 
assignees  of  the  bill  of  lading,  to  sue  on  a 
contract  not  contained  in  it  On  the  argu- 
ment of  the  demurrer  to  the  sixth  and 
seventh  pleas  respectively,  the  defendant 
will  contend  that  the  same  are  good,  on  the 
ground  that  if  the  charter-party  and  bill  of 
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lading  are  to  be  constroed  together  for  any 
purpose,  they  must  be  so  for  all,  and  there- 
fore, that  the  excepted  perils  mentioned  in 
the  charter-party,  so  far  as  they  are  not 
inconsistent  with  those  in  the  bill  of  lading, 
most  be  given  effect  to.  On  the  argument 
of  the  demurrer  to  the  second  replication 
to  the  fifth  plea  the  defendant  will  contend 
that  the  same  is  bad,  on  the  ground, 
amongst  others,  that  it  is  immaterial  of 
what  country  the  charterers  were,  inasmuch 
as  the  exceptions  of  perils  in  the  charter- 
party  and  bill  of  lading  are  inserted  for 
the  protection  of  the  shipowner,  and  that, 
therdbre,  the  exception  of  king's  enemies 
must  be  read  as  meaning  either  any 
enemies  whatever,  or  enemies  of  the  sove- 
reign of  the  country  to  which  the  ship  and 
owner  belong. 

Honyman  (lAuh  with  him),  for  the 
plaintiffs. 

MeUish,  for  the  defendant 

Honymatij  in  reply. 

WiLUSS,  J. — ^This  is  an  action  on  a  bill 
of  hiding  upon  a  ship  bound  from  Odessa 
to  the  United  Kingdom,  to  call  at  Cork 
or  Falmouth  for  orders,  and  the  declaration 
states  that  the  order  was  given  (we  must 
now  assume  properly  given)  and  that  that 
order  was  disobeyed. 

The  defendant  relies  upon  two  points: 
first  of  all,  he  says,  he  was  prevented  from 
obeying  the  order  given  him  by  the  act  of 
the  enemies  of  his  sovereign  the  Duke  of 
Mecklenburg-Schwerin,  and  he  says  that  the 
bill  of  lading  contains  an  exception  which 
includes  the  acts  of  such  enemies.  That  is 
the  first  point  The  other  point  on  which 
he  relies,  failing  the  first,  is  this :  that  the 
bill  of  lading  was  given  to  convey  goods 
npon  a  voyage  in  respect  of  which  there 
was  a  charter-party,  and  by  the  terms  of 
the  biU  of  lading  the  charter-party  is  incor- 
porated therewith,  so  that  the  defendant  is 
entitled  to  rely  on  the  larger  exception  in 
the  charter-party,  which  he  says  includes 
&e  act  of  the  enemies  of  his  sovereign, 
and  also  includes  certain  other  acts  by 
which  in  a  subsequent  plea  he  says  he  was 
•prevented  from  obeying  the  order  which 
otherwiM  would  have  been  lawfhL 

As  to  the  first  point,  we  agree  with  the 
ugnm^t  which  has  been  addressed  to  the 
Court  on  the  part  of  the  defendant  It  turns 


on  the  construction  to  be  put  on  the  words  in 
the  bill  of  lading  "  the  king's  enemies.''  It 
is  necessary  to  take  into  consideration  the 
circumstances  under  which  the  bill  of  lading 
was  signed  in  order  properly  to  apply  those 
words.  It  appears  that  a  bill  of  lading  was 
signed  at  Odessa  in  the  empire  of  Russia, 
and  the  shippers  appear  to  be  merchants 
there;  otherwise,  we  have  no  account  of 
their  nationaUty.  There  is  no  reason  for 
coming  to  the  conclusion  that  they  were 
either  English,  or  Russians,  or  Qermans; 
the  ship  was  a  Mecklenburg  ship;  her 
owners  were  Mecklenbui^  people.  The 
destination  of  the  vessel  was  English. 
Ton  are  to  choose  between  three  persons 
who  will  equally  satisfy  the  word  "  king" 
in  the  document.  Ton  have  the  Emperor  of 
Russia,  who  strictly  would  not  be  called  a 
king;  you  have  the  Queen  of  England,  who 
strictly  would  not  be  called  a  king,  although 
I  believe  that  Queen  Elizabeth  in  much 
more  formal  documents  was  more  than  once 
spoken  of  as  a  king;  and  you  have  the 
Duke  of  Mecklenburg-Schwerin,  who  in 
strictness  may  also  be  said  not  to  be  a 
king.  But  the  word  "  king  "  in  these  docu- 
ments frequently  denotes  a  sovereign  capable 
of  making  war,  or  upon  whom  war  could 
be  made,  and  each  of  the  three  persons  I 
have  mentioned  was  equally  a  king  in 
that  sense.  Taking  into  consideration  the 
persons  who  made  the  contract,  and  the 
place  where  it  was  made,  Odessa,  is  that 
any  reason  for  saying  that  it  is  the  enemies 
of  the  Emperor  of  Russia)  Then  you  have 
the  destination — England :  are  you,  there- 
fore, to  say  it  must  mean  the  Queen's 
enemies,  although  neither  of  the  parties 
appears  to  have  been  an  English  subject? 
The  person  who  signed  this  document  and 
made  this  stipulation  for  himself,  was  a 
subject  of  the  Duke  of  Mecklenburg- 
Schwerin,  and  that  appears  to  be  an  abun- 
dantly sufiicient  reason  why  he  was  stipu- 
lating against  dangers  whidi  might  happen 
to  him,  from  his  own  enemies  rather  than 
the  enemies  of  other  people.  It  expresses 
that  by  saying  my  king^s  enemies,  my 
sovereign's  enemies,  the  enemies  of  the 
Duke  of  Mecklenburg-Schwerin.  I  own 
therefore  it  appears  to  me  that  the  good 
sense  of  the  case  is  that  ^'  the  king's  ene- 
mies" at  least  includes  the  enemies  of  the 
sovereign  of  the  person  who  made  this 
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stiptilation  in  the  bill  of  lading.  Accord- 
ingly, if  it  waa  owing  to  the  enemies  of 
that  sovereign  prince  that  the  order  was 
not  obeyed,  and  we  must  take  it  to  be  so 
on  this  record,  judgment  ought  to  be  for 
the  defendant. 

The  other  question  turns  on  the  meaning 
of  the  expression  in  the  bill  of  lading,  "pay- 
ing freight  for  the  said  goods  and  all  other 
conditionsas  per  charter-party."  Now,  if  that 
means  that  they  are  to  be  bound  by  all  other 
conditions  as  per  charter-party,  of  course 
the  exception  in  the  charter-party  would  be 
introdu(>ad;  but  if  it  only  means  paying 
freight  for  the  said  goods,  and  fulfilling  all 
other  conditions  as  per  charter-party,  then 
it  would  only  incorporate  such  matters  as 
would  be  fulfilled  by  the  shipper,  and  not  an 
exception  which  was  at  variance  with  the 
exception  in  the  bill  of  lading.  That  is  the 
question  upon  the  second  set  of  pleas,  and 
if  it  should  be  necessary  for  us  to  give  our 
judgment  upon  that,  I  shall  be  prepared  to 
state  my  opinion  in  the  morning.  Counsel 
will  then  be  good  enough  to  say  whether, 
upon  this  points  they  require  the  formal 
judgment  of  the  Court 

Btles,  J. — ^I  am  of  the  same  opinion. 
I  think  the  word  "  enemies,"  at  least,  in- 
cludes the  enemies  of  the  carrier.  If  it  is 
not  specially  directed  to  the  enemies  of  the 
carrier,  at^  events  it  includes  them.  The 
"  king's  enemies"  means  the  enemies  of  the 
carrier's  sovereign,  whatever  title  he  may 
enjoy,  whether  queen,  emperor,  president, 
duke,  doge,  or  aristocratic  assembly;  and 
lest  there  should  be  anything  left  out, 
"  restraint  of  princes,"  I  should  conceive,, 
comprehends  every  case  of  interruption 
by  lawful  authority,  leaving,  as  has  been 
observed  in  the  course  of  tJie  argument,  ^ 
the  case  of  pirates  to  be  provided  for  under 
the  other  exception.  It  has  been  settled  by 
the  highest  authority  that  pirates  are  to  be 
reckoned  amongst  the  dangers  of  the  seas. 
In  a  case  of  Pickering  v.  BarJdeyy  in  the 
24th  of  Charles  the  Firsts  before  RoUe, 
Chief  Justice  of  the  Queen's  Bench,  the 
question  arose  in  an  action  on  a  charter- 
party,  under  seal,  and  Hale  contended  that 
to  be  robbed  by  pirates  is  a  danger  of  the 
sea,  even  as  tempestuous  winds  and  shel£9 
and  rocks  are ;  and  Rolle  said,  "  I  suppose 
that  pirates  are  perils  of  the  sea,"  and 
the  report  continues  thus  :  —  and  to  this 


purpose  a  certificate  of  merchants  was 
read  in  court  that  they  were  so  esteemed 
amongst  merchants.  Yet  the  Court  desired 
to  have  Granly,  the  Master  of  the  Trinitf 
House,  and  other  sufficient  merchants,  to 
be  brought  into  court,  to  satisfy  the 
Court  wid  voce  Friday  next  following. 
Judgment  was  given  this  term  nil  capiat 
per  biUanij  because  the  taking  by  pirates 
are  accounted  perils  of  the  sea;  and  the 
same  law  is  laid  down  in  BarUm  v.  WaUi- 
ford,  in  ComJl>erbacKs  Reports,  p.  57,  in  the 
3rd  of  James  the  Second.  So  thai  those 
three  exceptions,  the  kii^s  enemies,  re- 
straint of  princes,  and  perils  of  the  sea,  seem 
to  include  every  species  of  vis  major;  and 
by  the  technicid  rules  of  our  law  it  is 
necessary  to  guard  against  incidents  of  this 
nature  by  express  words. 

Keating,  J. — ^I  am  of  the  same  opinion. 
The  exception  being  introduced  in  &vour 
of  the  carrier,  the  contract  appears  to  be 
simply  this :  I  will  carry  your  goods  safely 
in  my  ship,  if  I  am  not  prevented  from 
doing  so  by  the  enemies  of  my  sovereign. 

On  the  25th  of  Jime  the  following  judg- 
ment was  delivered : — 

WiLLEB,  J.  —  We  disposed  of  the  firat 
question  yesterday.  The  other  question 
is,  whether  the  exception  in  the  bill  of 
lading  is  to  be  considered  as  expanded 
by  ^e  exception  in  the  charter-party, 
lliat  depends  on  whether  the  words  "idl 
other  conditions  as  per  charter-party"  are 
to  be  taken  as  introducing  into  the  con- 
tract by  the  bill  of  lading  all  the  provisions 
of  the  charter-party;  or  whether,  looking  to 
the  preceding  words,  'Spaying  freight  for 
the  said  goods,  and  all  other  conditions,  as 
per  charter-party,"  they  are  not  to  be  taken 
as  limited  by  the  context  to  conditions 
ejrudem  generis  with  that  for  the  payment 
of  the  freight,  namely,  conditions  to  be 
performed  by  the  person  who  receives  the 
goods  at  the  port  of  discharge.  It  is  merely 
a  question  of  construction ;  and  it  is  enough 
to  say  that  the  latter  is  the  construction 
which,  upon  consideration,  we  adopt.  With 
reference  to  the  convenience  of  trying  this 
cause,  and,  if  necessary,  *to  enable  Mr.  Mel-  ^ 
lish's  clients  to  take  the  opinion  of  a  Court ' 
of  error  upon  the  point  whether  the  words 
in  the  charter-party  were  or  were  not  inoor* 
porated  in  the  bill  of  lading,  it  ia  better  to 


Vol.  S4.] 


MICHAELMAS  TEBM.  1864. 


16 


keep  tiiese  pleas  together,  and  to  give  judg- 
ment on  those  two  for  the  plaintiff.  Mr. 
Mellish's  cHent  will  keep  the  judgment 
that  was  giyen  for  him  yesterday  upon  the 
fifth  plea. 

The  other  members  of  the  Coubt  con- 
coned. 

Judgment  accordingly. 


/mCHBALD    V,    THE     WESTEBK 

1864.       J        KBtLGHERBT    COFFEE,     TEA 

Not.  10.     ]        AND     CUNGHOKA     COMPANT 

V     (umitbd). 

Contract — Performance, 

The  defendouUSy  a  public  company,  em- 
fUyed  the  plainUffy  a  broker ,  to  diepoee  of 
tkdr  akarea  on  the  tcmUy  that  he  should  he 
paid  1002.  down,  and  400/.  in  ctddition,  upon 
the  allotment  of  the  whole  of  the  shares  of 
the  company.  The  plaintiff  disposed  of  a 
considerable  number  of  shares,  when  the 
defendants  wound  up  the  company  : — Held, 
by  the  Gourtj  which  had  power  to  draw  in- 
ferences of  fact,  thai  the  plaintiff  was  pre- 
vented earning  the  4002.  by  the  act  of  the 
company,  and  was  therefore  entitled  to  re- 
wser  a  proportion  of  the  4002. 

This  was  an  action  tried,  before  Williams, 
J.,  at  the  Sittings  in  London  afiker  Easter 
Term. 

The  declaration  contained  the  common 
coimts  for  work,  labour  and  commission  as 
a  broker ;  and  also  a  special  count  alleging 
that  it  was  agreed  between  the  plaintiff 
and  the  defendants  that  the  plaintiff  should 
beeome  stockbroker  to  the  defendants  in 
sod  about  the  selling  and  disposing  of 
shsresin  the  said  company  for  reward  to 
the  plaintiff  in  that  behalf,  to  be  paid  by 
the  defendants,  that  is  to  say,  100/.  to 
be  paid  down,  and  400/.  in  addition  on 
the  allotment  of  the  whole  of  the  shares 
of  the  said  company ;  and  thereupon,  in 
consideration  of  the  premises  and  that 
the- plaintiff  then  promised  the  defendants 
to  fulfil  the  said  agreemoit  on  his  behalf, 
the  defendants  then  promised  the  plaintiff 
to  pennit  and  suffer  him  to  act  as  such 
broker,  and  to  sell  and  dispose  of  the 
aaid  shares  for  the  defendants  as  aforesaid. 
Qeaersl  averment  of  conditions  precedent 
Breach,  that  the  defendants,  without  any 


reasonable  cause  or  reason,  wrongfdlly  re- 
fused to  permit  the  plaintiff  to  act  as  such 
broker,  or  to  sell  and  dispose  of  the  said 
shares  for  the  defendants  as  aforesaid, 
whereby  the  plaintiff  was  prevented  from 
earning  the  said  sum  of  400/.  so  to  be  paid 
to  him  in  addition  as  aforesaid. 

The  defendants  pleaded  to  the  first  count 
never  indebted  and  payment,  and  to  the 
second  count,  non  assumpsit  and  a  traverse 
of  the  breacL 

The  plaintiff  was  a  stockbroker,  and  the 
defendants  were  a  company  formed  for  the 
purpose  of  acquiring  property  and  carrying 
on  the  operations  which  their  name  indi- 
cated in  the  East  Indiea 

Towards  the  end  of  the  year  1862,  after 
communication  with  the  pluntiff,  the  board 
of  directors  passed  a  resolution  that  the 
plaintiff  should  be  appointed  stockbroker 
to  the  company  on  the  following  terms, 
namely,  100/.  to  be  paid  down  and  400/. 
in  addition  on  the  allotment  of  the  whole 
of  the  shares  of  the  company. 

The  plaintiff  accepted  the  appointment, 
and  was  paid  the  100/.  He  immediately 
proceeded  to  take  measures  for  disposing 
of  the  shares  of  the  company.  The  capital 
consisted  of  50,000/.  in  10,000  shares.  An 
arrangement  was  made  for  the  purchase  of 
the  property,  by  which  the  vendor  was  to 
take  2,000  shares  in  part  payment,  leaving 
8,000  shares  to  be  disposed  of  in  the 
market. 

A  considerable  number  of  these  shares 
had  been  applied  for  previously  to  the 
month  of  January  1863,  when,  at  a  meeting 
of  the  directors,  at  which  the  plaintiff  was 
present,  some  of  the  directors  expressed  an 
intention  of  taking  up  the  remainder  of 
the  shares  amongst  themselvea 

In  the  month  of  May  following,  incons^ 
quence  of  the  authority  of  the  person  with 
whom  the  directors  haii  dealt  for  the  pur 
chase  of  the  estates  not  having  been  ratified, 
the  directors  sent  a  circular  to  the  share- 
holders informing  them  that  the  company 
would  be  wound  up  and  the  deposits 
returned  in  full  with  interest. 

The  directors  had  been  for  some  time 
aware  of  the  difficulty  about  the  purchase, 
but  neither  then  nor  at  any  other  time  had 
any  communication  with  the  plaintiff  on 
the  subject 

The   plaintiff,   however,  having  heard 
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that  the  oompanj  was  wound  np  ftom  an- 
other quarter,  demanded  pa3rment  of  the 
400/.,  but  the  defendants  refused  to  pay 
him  anything;  he,  thereupon,  brought  this 
action  for  a  breach  of  the  agreement 
contained  in  the  resolution.  The  defendants 
relied  for  their  defence  on  the  fiict,  that  ail 
the  shares  had  not  been  aUotted,  which 
was  the  event  upon  which  the  400/.  was  to 
become  payable. 

It  was  agreed  that,  the  verdict  should  be 
entered  for  the  plaintiff,  and  that  the  whole 
question  of  whether  the  plaintiff  was  en- 
titled to  recover,  and  what  amount,  should 
be  reserved  for  the  opinion  of  the  Court, 
with  power  to  draw  inferences  of  fact 

E.  Jame^y  in  Trinity  Term,  obtained  a 
rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  entered  for 
the  defendant,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  recover. 

Kardake  and  H,  James  shewed  cause. — 
The  plaintiff  is  entitled  to  recover  on  the 
principle  of  Planch^  ▼.  CoUmm  (1)  and 
FtickeU  V.  Badger  (2).  That  principle  is, 
that  if  A.  contracts  witii  B.  to  do  some- 
thing for  the  benefit  of  B,  for  reward  to 
be  paid  by  B,  and  B.  himself  p:events  the 
execution  of  the  contract,  the  result  is  the 
same  as  if  the  contract  had  been  executed. 
The  payment  which  was  to  have  been  due 
upon  the  execution  of  the  contract  may  be 
enforced,  and  the  non-perfonnance  cannot 
be  set  up  as  a  defence. 

[WiLLBS,  J. — In  Moffatt  v.  Laurie  (3) 
the  plaintiff  agreed  to  perform  certain  ser- 
vices as  an  architect  for  the  defendants,  the 
owners  of  certain  land,  for  which  no  charge 
was  to  be  made ;  but  in  the  event  of  the 
land  being  disposed  of  for  building  purposes, 
the  plaintiff  was  to  be  appointed  architect. 
There  it  was  held,  that  the  plaintiff  could 
not  recover  from  the  defendants,  although 
they  had  themselves  put  it  out  of  their  power 
to  dispose  of  the  land  for  building  purposes 
by  disposing  of  it  in  some  other  way.} 

It  is  a  question  of  construction ;  there, 
taking  the  contract  with  the  surrounding 
circumstances,  the  Court  thought  that  the 
intention  was  to  leave  the  defendants  per- 

(1)  8  Bing.  14. 

(2)  1  Com.  B.  Rep.  N.S.  296;  s.  c.  26  Law  J. 
Rep.  (ir.s.)  C.P.  88. 

(8)  15  Com.  B.  Rep.  588;  s.  e.  24  Law  J.  Rep. 
(v.B.)  C.P.  56. 


fboUy  free  as  to  t^e  mode  in  whidi  tiie 
property  was  to  be  disposed  of.  It  would 
be  unreasonable  that  a  man  should  be  bound 
to  dispose  of  a  huge  estate  in  a  particular 
manner  merely  to  enable  an  architect  to 
earn  his  commission.  Here  the  reasonable 
construction  is,  that  the  company  when 
they  appointed  the  broker  impliedly  under- 
took to  give  him  an  (^)portudity  of  earning 
the  reward  for  his  trouble  in.  placing  the 

Prentice,  in  support  of  the  rule. — Taking 
this  as  a  question  of  construction,  the 
defendants  are  entitled  to  succeed.  The 
money  is  payable  on  the  allotment  of  the 
whole  of  ^e  shares  of  the  company.  That 
m  not  done.  Tlien,  how  can  'die  plaintiff 
recover)  Not  on  ^e  special  contract,  &r 
that  is  not  performed.  Not  on  the  implied 
oontraot  whioh  generally  arises  from  the 
performance  of  a  service  at  the  request  of 
another,  because  the  circumstances  of  this 
ease  shew  that  no  such  oontraot  was  in- 
tended  by  either  of  the  parties.  It  must, 
therefore,  be  upon  aome  contract  whidi  is 
supposed  to  arise  out  of  the  wiongfiil  aet 
of  the  defendants  in  winding  up  the  conh 
pany.  But  in  doing  this  they  were  bound 
to  ccmsider  the  interests  of  the  ahaieholdem 
as  well  as  of  the  plaintiff.  It  oaimot  be 
supposed  that  the  directors  when  tfaey  made 
this  coBtraot  intended  to  bind  themselves 
to  cany  on  the  concern  at  all  events,  and 
at  any  sacrifice.  He  referred  to  j3impBon  v. 
Lamb  (4)  and  8tor$f  on  Agency,  s.  324. 

Ebls,  C.J. — ^Tlns  action  was  brought  to 
recover  the  sum  of  400/.  on  a  oontraet 
with  the  defendants,  which  is  contained 
in  a  resolution  of  the  board  of  direetoiB, 
that  the  plaintiff  shoold  be  appointed 
stockbroker  to  the  company,  on  the 
terms  of  receiving  100^  down,  and  400iL 
in  addition  on  the  allotment  of  the 
whole  of  the  shares  of  the  company.  It  is 
admitted  that  all  the  shares  were  never 
allotted,  and  therefore  according  to  the 
terms  of  the  contract  the  plaintiff  is  not 
entitled  to  recover.  But  ever  since  the  case 
of  Planehi  v.  CoUntm  (1)  it  has  been  held, 
that  the  plaintiff  may  recover,  if  the  other 
party  to  the  contract  has  by  his  own  act 
prevented  the  plaintiff  from  fulfilliog  the 

(4)  17  Com.  B.  Rep.  608;  •.  c.  25  Law  J.  Rep. 
(ir.a)  C.P.  118. 
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requirements  of  it.  I  am  of  opinion  that 
in  this  case  the  defendants  bj  winding  up 
the  company  rendered  it  impossible  for  the 
plaintiff  to  become  entitled  under  the  con- 
tract, and  that,  therefore,  according  to  the 
rale  of  law  I  have  mentioned,  he  is  enti- 
tled to  recover  something. 

The  question  remains  to  be  considered, 
to  what  damages  the  plaintiff  is  entitled. 
Tins  is  a  question  left  to  us  by  arrange- 
ment; and  I  do  not,  for  this  purpose, 
take  any  notice  of  the  form  of  the  de- 
claration, but  apply  the  universal  rule, 
and  give  the  plaintiff  as  near  as  I  can 
what  he  has  lost  by  the  wrongful  act  of 
the  defendants. — [The  learned  Judge  then 
stated  the  facts  of  the  case  as  bearing  on 
the  question  of  damages,  and  continued:] — 
Making  the  best  estimate  we  can,  we  think 
that  250/.  is  a  proper  compensation,  and 
the  verdict  will,  therefore,  be  entered  for 
that  suoL 

WiLLES,  J. — I  am  of  the  same  opinion. 
A  party  who  enters  into  a  contract  is  bound 
to  perform  it,  not  in  the  sense  of  a  merely 
literal  performance  of  it,  but  so  as  to  per^ 
mit  the  other  party  to  have  the  full  benefit 
which  it  was  intended  he  should  have. 
This  may  be  illustrated  by  the  case  in 
Buhtrodey  where  a  man  sold  a  horse,  which 
he  poisoned  before  delivery;  that  was  held 
to  be  no  performance,  because  one  party 
had  done  that  which  had  deprived  the 
other  of  the  benefit  of  his  contract.  I 
apprehend  that  wherever  money  is  to  be 
paid  by  one  person  to  another  on  a  given 
event,  the  party  under  an  obligation  to  pay 
is  liable  to  the  party  who  has  a  right  to 
receive  the  hioney,  if  he  does  that  which 
effectually  prevents  the  latter  from  receiv- 
ing the  money;  and  that  it  makes  no  dif- 
ference whether,  independently  of  this  pre- 
vention, it  was  certain  that  the  given  event 
would  happen  or  not  To  the  extent  of  the 
value  of  tiie  chance  of  the  event  happening 
before  the  prevention,  the  party  who  was 
to  receive  the  money  is  injured  by  the 
party  who  was  to  pay  it,  and  to  this  extent 
the  former  has  a  right  to  recover.  This  is 
a  clear  proposition  both  of  good  sense  and 
of  hw.  The  case  is  not  governed  by  any 
pecnliar  principles  of  agency,  but  upon  the 
more  general  principle  that  each  party  is  en- 
titled to  the  full  benefit  of  his  contract  with- 
out hindrance  from  the  other. — [The  learned 

Niw  Skkxss,  84.— C.P. 


Judge  then  stated  the  facts  of  the  case  as  bear- 
ing on  the  question  of  damages,  and  said :] 
— I  agree  that  250^.  would  be  a  proper  sum. 

Byles,  J. — I  am  of  the  same  opinion. 
In  the  course  of  the  argument  I  asked  Mr. 
Prentice  what  he  considered  to  be  the  obli- 
gation of  the  defendants,  and  he  said  that 
it  was  not  that  all  the  shares  should  be 
allotted,  but  that  they  should  commit  no 
act  and  make  no  default  on  their  part 
which  should  prevent  their  being  allotted. 
Now,  the  cause  of  their  shares  not  being 
allotted  was  the  winding  up  of  the  com- 
pany, which  was  clearly  the  act  of  the 
company,  and  so  would  faU  within  Mr. 
Prentice's  proposition.  I  do  not,  however, 
say  that  the  defendants  may  not  go  behind 
that  cause,  and  shew,  if  they  can,  that  that 
act  was  imposed  upon  them  by  some  neces- 
sity, which  relieves  them  from  the  respon- 
sibility which  they  primd  facie  incur  with 
regard  to  the  plaintiff.  But  when  they 
attempt  to  do  so,  I  find  that  all  is  uncertain 
and  doubtful.  We  are  compelled,  therefore, 
to  fall  back  on  the  proximate  cause,  the 
winding-up,  and  say  that  that  was  the  act 
which  prevented  the  plaintiff  from  earning 
his  money,  for  which  the  defendants  are 
responsible. 

The  question  remains,  to  what  dam- 
ages the  plaintiff  is  entitled?  He  is  clearly 
entitled  to  something  more  than  nominal 
damages  and  to  something  less  than  400/. 
The  observations  I  have  made  shew  that  it 
is  impossible  to  ascertain  with  arithmetical 
accuracy  what  that  intermediate  sum  is, 
but  we  must  perform  as  well  as  we  can  the 
functions  of  a  jury,  and  I  agree  that  the  sum 
which  has  been  mentioned  is  a  proper  sum. 

Keating,  J. — This  is  a  peculiar  case  in 
some  respects.  The  plaintiff  has  not  done 
what  he  contracted  to  do.  That  is  not  con- 
tested, but  it  is  said  that  he  was  prevented 
by  the  defendants.  As  my  Brother  Byles 
has  pointed  out,  that  is  imquestionable  in 
its  literal  sense.  But  the  act  of  prevention 
was  itself  caused  by  an  event  which  would 
very  materially  have  affected  the  chance  of 
the  plaintiff  ever  earning  this  money.  On 
the  whole,  I  think  the  Court  has  a  right 
to  deal  with  this  question  according  to  the 
justice  of  the  case,  and  on  this  ground  I 
concur  in  the  judgment  of  the  Court. 

Rule  to  enter  verdict  accordingly. 
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ROBINSON  V,  COLLINOWOOD. 


Bais  of  Sale— 17  d;  18  Vict,  c,  36. 
#*.  2,  3. — Declaration  of  Trust, 

Under  the  BilU  of  Sale  Act  (17«fe  18 
Vict.  c.  36.)  S8. 2.  and  3,  it  is  not  necessary 
that  the  vendee  shotddsfaU  on  the  hill  of  sale 
the  name  of  the  person  v>ho  reaUy  advances 
the  money,  unless  there  he  some  trust  in 
favour  of  the  vendor,  although  the  cireum- 
etances  he  such  that  a  Court  of  equity  would 
hold  the  vendee  to  he  a  trustee  only. 

This  was  an  interpleader  issue,  tried,  be- 
fore Williams,  J.,  at  the  Sittings  in  London 
after  last  Easter  Term. 

The  issue  was  whether  certain  fdmi- 
ture  and  other  goods,  which  had  been  seized 
by  the  sheriff  of  Middlesex,  were  the  pro- 
perty of  the  plaintiffs  so  as  to  prevent  their 
being  taken  under  a  fieri  facias  at  the  sidt 
of  the  defendant 

In  the  year  1861,  judgment  was  obtained 
in  an  action  against  one  Berkeley,  upon 
which  a  writ  of  fieri  facias  was  issued  to 
the  sheriff  of  Middlesex.  The  sheriff  accord- 
ingly took  possession  of  certain  furniture 
and  other  effects  at  Berkeley's  residence ; 
Bobinson,  the  plaintiff  in  this  action, 
thereupon  paid  the  sheriff  138/.  14«.,  the 
amount  for  which  he  had  levied,  and  the 
sheriff  executed  a  bill  of  sale  to  Bobinson. 
Shortly  afterwards  Berkeley  in  consider- 
ation of  the  sum  of  32/.  assigned  to 
Bobinson,  the  plaintiff  in  this  action,  all 
the  residue  of  the  furniture  and  effects  at 
his  residence.  Both  these  siuns  of  money 
were  advanced  by  one  Montague,  and 
though  Bobinson  had  the  bills  executed  in 
his  own  name,  he  was,  in  fact,  acting  as  the 
solicitor  of  Mpntague  in  the  transaction. 
In  the  year  1863,  CoUingwood,  the  de- 
fendant in  this  action,  obtained  judgment 
in  a  second  action  against  Berkeley,  upon 
which  a  writ  of  fieri  facias  was  likewise 
issued  to  the  sheriff  of  Middlesex.  Under 
this  writ  the  sheriff  took  possession  of  the 
furniture  and  effects  at  Berkeley's  resi- 
dence, but  the  plaintiff  claiming  them  under 
the  two  bills  of  sale  above  mentioned,  the 
sheriff  interpleaded;  whereupon  this  issue 
was  directed. 

The  only  question  was,  whether  the  bills 
of  sale  were  valid. 


The  defendant  objected  that  they  were 
not  so,  because  the  provisions  of  the  17  &  18 
Vict,  a  36.  8.  2.  were  not  complied  witL 

That  section  requires  that  if  a  bill  of 
sale  be  made  or  given  subject  to  any 
defeasance,  condition,  or  declaration  of 
trust,  not  contained  in  the  body  thereof 
such  defeasance,  condition,  or  dedarationof 
trust  shall,  for  the  purposes  of  this  act^  be 
taken  as  part  of  the  bill  of  sale^  and  written 
on  the  same  paper  as  the  bill  of  sale  before 
a  copy  is  filed ;  and  the  defendant  objected 
that  under  this  provision  it  ought  to  have 
been  shewn  on  the  biJJL  of  sale  that  the 
plaintiff  was  only  a  trustee  for  Montague, 
as  in  equity  he  would  have  been  held 
to  be. 

The  jury  found  a  verdict  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to 
move  to  enter  the  verdict  for  him^  if  the 
Court  should  be  of  opinion  that  the  objec- 
tion to  the  bills  of  side  was  valid. 

Bovill  having  obtained  a  rule  accordingly, 

Henry  Jam^s  shewed  cause. — ^It  is  not 
denied  that,  as  between  Montague  and  the 
plaintiff,  the  plaintiff  was  only  lu  trustee  for 
Montagua  But  the  2nd  section  of  the  Bills 
of  Sale  Act  doesnot  relate  to  such  an  implied 
trust.  It  relates  to  trusts  between  the  vendor 
and  vendee  under  the  bill  of  sale.  Tlus  is 
neither  a  defeasance  nor  a  condition^  nor  is 
it  a  declaration  of  trust  No  trust  was  de- 
clared; all  that  could  be  stated  was,  that 
Montague  advanced  the  money.  What  in- 
terest could  the  creditors  of  the  vendor 
have  in  knowing  that ) 

Bovill  and  Keane,  in  support  of  the  rule. 
— The  intention  of  the  legislature  was  to 
insure  the  true  nature  of  the  transaction 
appearing  on  the  register.  It  would  very 
often  be  most  important  to  the  creditors  to 
know  who  really  advanced  the  money.  If 
it  was  a  stranger,  it  might  be  bond  fide;  but 
if  it  was  a  relation  or  near  M^id,  there 
would  be  a  suspicion  that  the  vendor  re- 
tained some  hold  on  the  property.  The  3ni 
section  requires  the  name,  addition,  and 
description  of  the  person  to  whom  or  in 
whose  favour  the  bUl  of  sale  is  given  to  be 
stated.  This  biU  of  sale  was  really  given  in 
favour  of  Montague. 

[Henry  James. — That  provision  only  a^ 
plies  to  bills  of  sale  executed  by  the  sheriff. 

Erle,  C.J. — No,  it  applies  to  all  bills 
of  sale.] 
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Erlb,  G.J. — I  am  of  opinion  that  these 
bills  of  sale  were  valid,  notwithstanding 
the  provisions  which  have  been  relied  on 
contained  in  the  17  k  18  Vict.  c.  36. 
That  statute  requires  that,  if  a  bill  of 
sale  be  given  subject  to  any  defeasance, 
condition,  or  declaration  of  trust,  such 
defeasance,  condition,  or  declaration  shall 
he  registered  together  with  the  bill  of  sala 
The  object  of  this  provision  was  to  prevent 
creditors  being  d^rauded  by  sham  bills 
of  sale,  by  which  the  whole  interest  of  the 
grantor  is  apparently  transferred,  whereas 
in  reality  he  retains  some  interest  in  the 
anbject  of  the  transfer.  But  provided  the 
grantor  retains  no  interest,  it  does  not 
make  any  difference  to  a  creditor  whether 
the  grantee  under  the  bill  of  sale  holds 
the  property  for  himself,  or  in  trust  for 
some  one  else.  The  relation  in  which 
Robinson  stood  to  Montague  is  of  no  im- 
portance to  the  defendant  or  any  other 
creditor.  This  is  not  a  matter  which  in  my 
opinion  is  required  to  be  mentioned  on  the 
Ml  of  sale  by  reason  of  the  provisions  con- 
tained in  this  act  of  parliament.  I,  therefore, 
think  that  this  rule  ought  to  be  discharged. 

Btles,  J. — I  am  of  the  same  opinion. 
The  argument  of  Mr.  James  clearly  shews 
tiiat  the  trusts  intended  by  section  2.  of  the 
17  &  18  Vict  c.  36,  are  trusts  in  fevour  of 
the  grantor  of  the  bill  of  sale.  If  it  were 
otherwise,  it  would  be  highly  inconvenient; 
because  if  a  number  of  persons  chose  to 
advance  money  on  a  bill  of  sale  and  were 
desirous  of  taking  the  security  in  the  name 
of  one  only,  who  was  to  hold  as  trustee  for 
the  rest,  it  would  be  necessary  to  explain 
all  this  on  the  registered  bill  of  sale.  I  think 
the  words  "any  defeasance,  condition,  or 
decbration  of  trust,"  refer  to  such  defea- 
Bances,  conditions,  or  declarations  as  are 
usually  found  appended  to  bills  of  sale, 
and  which  affect  its  operation  as  between 
the  grantor  and  grantee.  These  alone  are 
within  the  mischief  aimed  at ;  and  these  it 
IB  which  in  my  opinion  the  act  requires  to 
be  registered.  I  s^ree  with  the  opinion  ez^ 
pressed  by  my  Lord  in  the  course  of  the 
argament,  that  when  the  third  section  re- 
quires the  name  of  ''the  person  to  whom  or 
in  whose  &vour"  the  bill  of  sale  shall  have 
been  given  to  be  mentioned,  that  indudes 
all  hills  of  sale  by  whomsoever  given,  and 
Dot  only  bills  of  sale  given  by  the  sheriff 


executing  process.  But  I  do  not  think  that 
affects  this  case,  because  I  think  this  bill  of 
sale  was  given  in  favour  of  Eobinson,  within 
the  meaning  of  those  words.  I  do  not  think 
there  was  any  necessity  for  the  transaction 
between  Eobinson  and  Montague  to  appear. 
Keatinq,  J. — I  am  of  the  same  opinion. 
It  is  clear  that  the  object  of  the  statute  is 
accomplished  by  putting  on  the  register  all 
declarations  of  trust  as  between  the  grantor 
and  grantee.  To  require  the  grantee  to  state 
where  he  got  the  money  to  purchase  the 
goods  might  enable  a  creditor  to  make  some 
useful  inquiries ;  but  I  do  not  think  that 
that  was  what  was  intended  by  the  statute. 
In  truth,  there  was  here  no  declaration  of 
trust;  all  you  could  state  would  be  the 
facts  from  which  it  is  provable  that  a  Court 
of  equity  might  infer  a  trust. 

Rule  ducharged. 


1864. 
June 


i.  I 


MAUOHAN  V.    SHABPB  AND 
ANOTHSB. 


Mortgage  of  Goods — Rights  of  Mortgagee 
as  Owner — Action  hy  subsequent  against  a 
prior  Mortgagee  for  Misconduct  in  Sale  of 
Goods — Deed — Description  of  Grantee. 

.  B,  in  eonsideratian  of  a  sum  of  money 
lent  to  him  hy  the  defendcmJtSy  who  carried  on 
business  wnder  the  name  of  ''  The  City  Inr 
vet^ment  and  Advance  Qompwny^*  assigned 
by  deed  certain  goods  of  his  to  the  said  com- 
pany to  hold  as  their  own  proper  goods; 
nevertheless,  by  way  of  mortgage  for  securing 
the  repayment  of  the  said  loan,  with  fidl 
power  to  themortgagees  to  sell  the  goods,  and 
out  of  the  proceeds  to  reimburse  themselves 
the  said  loan  and  costs  of  sale,  and  to  pay 
the  residue,  if  any,  to  B : — Held,  that  the 
property  in  the  goods  passed  by  such  deed  to 
the  mortgagees,  and  that  the  plaintiff,  who 
claimed  the  same  goods  under  a  subsequent 
cusignment  to  him  from  B,  could  not  main- 
tain an  action  against  them  for  selling  the 
goods  wUh^mt  taking  reasonable  care  to 
obtain  the  best  prices  for  them. 

Held,  also,  that  the  defendants  need  not 
be  described  in  the  deed  by  their  christian 
names  or  surnames,  and  that  the  conveyance 
of  the  property  to  the  company  cts  abase 
mentioned,  operated  as  a  conveyance  to  the 
defendants  on  its  being  ascertained  that  they 
*  Decided  in  Trinity  Term. 
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were  ike  per^cns  described  under  the  name  of 
such  company. 

The  third  count  of  the  declanUdoa  statod 
that,  by  indenture,  bearing  date  the  2iid  of 
February  1864,  xoode  between  one  Wiltiam 
Dolby  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  and  duly  registered  under 
the  Bills  of  Sale  Act^  the  said  WiUiam 
Dolby  did  grant,  bargain,  sell  and  assdgn  to 
the  plaintiff  all  the  goods,  farming  stock, 
growing  crops,  agricultural  implements, 
live  and  dead  stock,  and  every  other  article 
whkh  then  were  in  or  about  a  certain  fiirm 
called  the  Horse  Grove,  at  Rotherfield,  and 
more  fully  set  foith  in  the  schedule  to  the 
said  indenture,  for  ^e  purpose  of  securing 
to  the  plfdntiff  the  repayment  of  the  sum 
of  650/.  then  advanced  by  him  to  the  said 
William  Dolby,  which  said  sum  was  at  the 
time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  and  still  is  due  and 
unpaid,  of  all  which  the  defnidants  had 
notice.  That  the  defendants  claimed  to 
have  a  charge  or  lien  upon  the  said  goods, 
chattels  and  effects,  as  a  security  for  an 
alleged  debt  due  to  them  from  the  said 
William  Dolby,  and  to  have  a  power  to  sell 
the  said  goods,  chattels  and  effects  to  satisfy 
their  said  debt;  and  thereupon,  and  whilst 
the  said  indenture  continued  in  full  force 
and  effect,  and  the  said  sum  of  650^.  so 
advanced  as  aforesaid  remained  doe  and 
unpaid,  the  defendants  proceeded  to  sell 
and  dispose  of  the  said  goods,  chattels  and 
effects  granted  and  assigned  to  the  plaintiff 
as  aforesaid,  on  pretence  of  satisfying  the 
said  alleged  debt  due  to  tliem  ^m  the  said 
William  Dolby  as  aforesaid,  whereupon  it 
became  and  was  the  duty  of  the  defendants 
to  use  all  reasonable  care  and  diligence  in 
and  about  selling  and  disposing  of  the  said 
goods,  chattels  and  effects^  and  in  and  about 
preventing  a  sale  thereof  at  an  undervalue. 
Yet  the  defendants  did  not  use  reasonable 
or  any  care  or  diligence  in  and  about  selling 
and  disposing  of  the  said  goods  and  effects, 
or  in  said  about  preventing  a  sale  thereof 
at  an  undervalue,  but  so  carelessly  and 
negligently  conducted  themselves  in  the 
premises,  that  the  said  goods,  chattels  and 
effects  were  sold  at  an  undervalue  and  for 
prices  grossly  insufficient  and  inadequate, 
and  not  more  than*  sufficient  to  satisfy  the 
defendant's  saM  debt^  although  the  defen- 


dants ought  to  and  night  have  obtained  for 
die  same  a  mudi  larger  sum,  and  snfficieat 
not  only  to  satisfy  die  said  alkged  debt, 
but  also  to  leave  a  large  balance  towards 
die  satisfaction  of  the  sum  of  660L  so  dne 
and  owing  to  the  jdaintiff  as  aforesaid; 
whereby  and  by  reason  of  the  premises  the 
phuDtiff  was  idtogether  deprived  of  the 
benefit  of  hia  said  security  and  of  the  said 
indentura 

Pleas,  inter  nlut,  fourthly,  to  the  third 
county  a  traverse  of  die  assignmaat  of  the 
goods  by  William  Dolby  to  die  plaintiff 
Fifthly,  to  the  same  count,  tiiat  befcne  and 
at  the  time  of  the  making  of  the  said 
indenture,  and  thence  undl  and  at  the 
time  of  the  alleged  sale  and  disposal  of  tie 
said  goods,  fiurming  stock,  growing  crops, 
agricultural  implements,  live  and  d^ 
stock,  and  other  articles,  the  asane  respec- 
tively were  the  goods  of  and  belonging  to 
the  defendants,  and  at  the  time  of  the  said 
indenture  the  same  were  not,  nor  were  any  of 
diem  the  goods  of,  nor  did  they,  or  any  of 
them,  belong  to  the  said  WiUiam  Dcdby,  nor 
had  the  said  William  Dolby^  at  that  time  the 
power  to  grant,  bargain,  sell  or  assign  die 
same,  or  any  of  them,  and  that  the  d^en- 
dants  sold  and  disposed  of  the  same  as  in 
the  third  count  mentioned  in  their  own  light 

The  foilowing  are  the  facts  of  this  case 
as  they  were  proved  at  the  trial,  before 
Erie,  O.J.,  at  the  Surrey  S^ng  Aaskes,  in 
1864.— 

The  defendants  carried  on  business 
in  London,  under  the  name  of  ^'  The  City 
Investment  and  Advance  Company,*'  the 
defenduit  Sharpe  describing  himself  as  ikt 
secretary.  They  were  in  fact  the  only 
membeis  of  the  oompatiy.  On  the  10th 
of  December  1863,  one  William  Dolby,  a 
fanner  at  Rotfao^eld,  in  Suaeez,  borrowed 
a  sum  of  400A  of  the  defendants,  and  as 
security  for  its  repayment  the  said  William 
Dolby  assigned  his  &rming  stock  and 
effects  to  the  defendants  by  a  bill  of 
sale  of  that  date.  This  bill  of  sale  was 
an  indenture  made  between  the  said 
William  Dolby  of  the  one  part,  and 
the  City  Investment  and  Advance  Com- 
pany of  the  other  part,  by  which,  in  con- 
sideration of  400/.  lent  by  the  said  com- 
pany to  the  said  William  Dolby,  the  said 
William  Dolby  bargained,  sold,  assigned 
and  transferred  unto  the  eaid  company, 
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their  exeentors,  admsBiatrators  and  assigns, 
all  and  sangalar  the  honsehold  furniture, 
books,  plate,  linen,  live  stock,  implements, 
^^P^  goods,  chattels,  effects  and  things  of 
him  the  said  William  Dolby,  then  being 
in  or  upon  the  house,  iNremises,  and  lands, 
situate  at  Horse  Grove,  Eotherfield,  afore- 
said, then  occupied  by  him  the  said  Wil- 
liam Dolby,  and  all  other  goods,  chattels 
and  effects  of  the  said  William  Dolby 
in  and  about  the  afcnresaid  house  and 
premises,  or  which  might  thereafter  come 
into  and  upon  any  part  of  the  aforesaid 
house  and  premiaes,  either  in  substitution 
or  otherwise,  dming  the  time  any  money 
mi^t  be  due  from  the  said  William 
Dolby,  his  executors,  administrators  or 
assigns,  under  or  by  virtne  of  the  said 
indenture,  to  hold  the  said  goods,  chattels 
and  effects  thereby  assigned  unto  the  said 
company  as  their  own  proper  goods  and 
effects;  nevertiieleBS  by  way  of  mortgage 
for  securing  the  repayment  of  the  said  loan 
by  instalments  as  therein  mentioned  (the 
first  of  anch  instalments  being  payable  on 
the  lOtb  of  January  1864).  The  indenture 
contained  a  power  of  sale,  by  which  it  was 
declared  to  be  law&l  for  the  said  mortga- 
gees, eiti^er  immediately  or  whenever  they 
should  think  fit,  to  sell  and  dispose  of  the 
said  goods,  ire,  in  the  house  or  on  the  pre- 
mises where  the  same  then  were  or  to  remove 
and  sell  the  same  whenever  and  whereso- 
ever th^  should  think  proper,  either  by 
private  contract  or  by  public  auction,  toge- 
ther or  in  parcels^  for  such  price  or  prices 
as  could  be  reasonably  had  or  gotten  for 
the  same,  or  to  have  the  said  goods,  ice. 
vakied  by  a  competent  person  and  to  pur- 
chase them  at  such  valuation,  and  out  of 
the  proceeds  in  the  first  place  to  retain  to 
and  reimburse  themselves  the  said  loan  or 
80  much  thereof  as  should  then  remain 
doe,  together  with  all  costs  of  sale,  ire,  and 
to  pay  over  the  residue  or  surplus  thereof 
(if  any)  to  the  mortgagor,  his  executors, 
administrators  or  assigns. 

This  bill  of  sale  was  not  registered 
under  the  Bills  of  Sale  Act  (17  &  18  Vict, 
c  36);  but  default  having  been  made  in 
payment  of  the  first  instalment,  the  defen- 
dants, on  the  3rd  of  February  1864,  vook 
possession  theretmder  of  the  stock  and 
effects  on  Dolby's  said  farm.  On  the  6th 
of  Fd>ruary  the  landlord  of  the  fsiin  dis- 


trained for  360^  rent  then  due,  and  caused 
the  goods  distrained  on  to  be  advertised 
for  sale  by  auction  on  the  12th  of  the  same 
month,  and  the  defendants  engaged  the 
auctioneer  to  continue  to  sell  for  them  after 
enough  had  been  realized  to  pay  off  the 
distress.  Dolby,  unknown  to  the  defen- 
dants, had,  on  the  2nd  of  the  same  month 
of  February,  executed  a  bill  of  sale  of  the 
same  goods  and  chattels  to  the  plaintiff  as 
security  for  a  loan  of  650/.,  which  bill  of 
aale  was  afterwards  duly  registered;  and 
on  the  8th  of  February  the  phiintiff  sent  a 
man  to  taJke  possession,  and  afterwards,  on 
the  11th  of  February,  he  paid  off  the  dis- 
tress for  rent  and  the  auctioneer's  charges 
fur  preparing  for  the  sale,  such  charges 
with  the  rent  amounting  to  382/.  On  the 
evening  of  that  same  day  the  defendants 
instructed  fresh  auctioneers  (as  the  land- 
lord's auctioneer  declined  to  sell  for  them), 
and,  availing  themselves  of  the  previous 
advertisement  for  sale,  sold  the  property 
by  public  auction  on  the  12th  and  13th  of 
February,  by  which  they  realized  the  sum 
of  388/.  16#.  2d,  after  deducting  expenses 
of  sale  and  also  a  sum  of  167/.  I5s,  6d. 
paid  to  the  sheriff  in  satis&ction  of  the 
claim  of  an  execution  creditor.  This  sum 
of  167/.  ld«.  6d,  having  been  paid  into 
court  to  abide  the  event  of  an  interpleader 
issue  between  the  plaintiff  and  such  execu- 
tion creditor,  formed  no  part  of  the  dispute 
in  the  present  action.  One  of  the  lots  which 
had  been  bought  in  at  the  sale  was  after- 
wards disposed  of  for  18/L,  which  made  the 
nett  proceeds  received  by  the  defendants 
from  the  sale  amount  to  406/.  16«.  2d 

At  the  trial,  the  plaintiff  contended  that 
the  fifth  plea  was  not  proved,  because  the 
bill  of  sale  relied  on  by  the  defendants 
assigned  the  goods  to  them  only  quit  an 
incorporated  company,  and  this  point  was 
reserved  to  the  plaintoff  in  the  event  of  his 
not  obtaining  the  verdict. 

The  plaintiff  under  a  count  for  money 
paid  to  the  defendants'  use,  sought  to  be 
repaid  what  he  had  expended  in  paying 
out  the  landlord's  distress  for  rent;  but 
the  learned  Judge  ruled  that  he  was  not 
entitled  to  recover  this. 

The  plaintiff  also  claimed  damages  of 
the  defendants  for  not  conducting  the 
sale  in  a  proper  manner  or  taking  reason- 
able care  in  the  sale.    The  learned  Judge 
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left  it  to  the  jury  to  aaj  whether  t^e  defen- 
dants had  exercised  reasonable  discretion 
in  not  putting  off  the  sale  and  in  the  mode 
in  which  they  conducted  it.  The  jury  found 
a  verdict  for  the  plaintiff  for  5S2L 

A  role  nisi  was  afterwards  obtained  by 
Lush  to  enter  a  verdict  for  the  defendants 
or  a  nonsuit,  pursuant  to  leave  reserved, 
upon  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence,  and  iJso  that 
the  damages  were  excessive.  On  shewing 
cause  against  this  rule,  the  plaintiff  was  to 
be  at  Hberty  to  argue  the  point  reserved 
to  him  on  the  trial 

Hawkins,  Joyce  ajid  Morgan  Lloyd  now 
shewed  cause  against  the  rule. — The  plain- 
tiff has  a  right  to  maintain  this  action,  at 
all  events  as  to  the  third  count,  and  to 
complain  of  the  reckless  manner  in  which 
the  property  was  sold. 

[Ekle,  C.J. — The  difficulty  in  yonr  way 
is,  whether  there  was  any  duty  which  the 
defendants  were  under  to  the  plaintiff,  the 
holder  of  the  second  bill  of  sale.] 

The  defendants  were  aware  of  the  ad- 
vances which  had  been  made  by  the  plaintiff, 
and  that  he  had  paid  out  the  landlord's 
distress  for  rent.  The  biU  of  sale  of  the 
goods  to  the  defendants  did  not  prevent 
Dolby  from  afterwards  disposing  of  his 
equity  of  redemption.  The  power  of  sale 
stipulates  that  the  defendants  are  to  pay 
over  the  residue  which  may  remain  after 
satisfying  the  loan  to  Dolby  or  his  assigns, 
and  this  dealing  with  the  residue  shews 
that  the  bill  of  sale  was  never  intended  to 
pass  all  Dolbjr's  interest  in  the  goods  to 
the  defendants.  It  was  in  fact  only  a  pledge 
or  security  for  the  repayment  of  the  loan, 
and  never  gave  the  defendants  any  other 
rig^t  than  that  of  pawnees  with  a  power 
of  sale.  The  authorities  shew  that  there  is 
a  d^erence  between  a  mortgage  of  lands 
and  a  pledge  of  goods.  This  is  pointed 
out  in  RaUiliff  v.  Dames  (1),  where  it  is 
said,  ^*  for  the  mortgagee  hath  an  absolute 
interest  in  the  land,  but  the  other  hath  but 
a  special  property  in  the  goods  to  detain 
them  for  his  security."  And  in  Franklin 
V.  Neate  (2)  it  was  held  that  the  pawnor 
of  a  chattel  still  retains  his  property  in  it 
(though  qualified  by  the  right  existing  in 

(1)  Cro.  Jac.  244. 

(2)  18  Mee.  &  W.  481;  b.  c.  14  Law  J.  Rep.  (».s.) 
Exeh.  69. 


the  pawnee),  which  he  has  a  right  to  sdl, 
and  by  the  sale  to  transfer  that  property 
to  the  buyer ;  and  if  the  pawnee,  on  the 
buyer's  tending  him  the  amount  doe, 
reftiaes  to  deliver  it  up,  the  buyer  may 
maintain  trover  to  recover  it.  It  follows 
thwefore  from  this  that  if  the  bill  of  sale 
to  the  defendants  gave  them  a  right  to  the 
goods  only  as  security  for  their  debt,  the 
law  would  impose  a  duty  on  them  to  take 
care  of  such  goods,  and  if  they  sold  them 
under  their  power  of  sale,  then  to  get  the 
largest  possible  price  they  could  reasonably 
get  for  them.  The  following  cases  were 
referred  to  as  to  the  ^ect  of  the  bill  of 
sale  being  that  of  a  pledge  only — Reeves  v. 
Oapper  (3),  The  Lancashire  Waggon  Com- 
pany V.  Fittkugh  (4),  Mears  v.  the  London 
and  South'  Western  Railway  Company  (5), 
Johnson  v.  SUar  (6)  and  Pigott  v.  CvbUy  (7). 
Next,  the  defendants  are  not  properly 
named  in  the  bill  of  sale.  It  is  an  assign- 
ment to  '^the  City  Investment  and  Advance 
Company,''  and  conveys  therefore  no  pro- 
perty in  the  goods  to  the  defendants.  In 
Com.  Dig.  tit.  'Fait,'  (E  3.),  it  is  said,  **If 
Edmund  executes  a  deed  in  which  he  is 
named  Edward,  and  he  be  sued  by  the 
name  of  Edmund  alias  diet.  Edward,  dsc., 
he  may  plead  nan  est  faetwm  and  shall 
avoid  the  deed."  The  case  of  WiUiofmiS  v. 
Bryant  (8)  is  an  instance  of  a  bond  being 
good  where  die  party  entered  into  it  by 
the  name  by  which  he  was  then  known. 
Here  there  was  no  evidence  to  shew  that 
it  was  known  that  the  defendants  carried 
on  their  business  under  the  name  of  the 
company  to  which  the  goods  were  assigned. 
On  the  contrary,  it  would  mther  appear 
that  the  company  was  held  out  as  a  corpo- 
rate body,  of  which  one  of  the  defendants 
was  secretary.  It  is  submitted  that  the  de- 
fendants  had  no  right  to  assume  such  a 
corporate  name,  and  at  least  they  must 
take  under  the  grant  in  the  bill  of  sale  by 
that  name  by  which  they  could  sue. 

Garth  (Lash  with  him),  in  support  of 
the  rula — ^With  respect  to  the  objection 

(3)  5  Bing.  N.C.  136;  ».c.  8  Law  J.  Eep.  (k.s,) 
C.P.  44.  *^         • 

(4)  80  Law  J.  Rep.  (w.s.)  Exch.  281. 

(5)  31  Law  J.  Rep.  (n.s.)  C.P.  220. 

(6)  33  Law  J.  Rep.  (n.s.)  C.P.  130. 

(7)  33  Law  J.  Rep.  (w.s.)  C.P.  184. 

(8)  5  Mee.  h.  W.  447;  a.  c.  9  Law  J.  Rep.  (y.s.) 
Exch.  47. 
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that  the  defendante  eannot  take  under  the 
assignment  in  their  bill  of  sale,  because 
the  assignment  is  made  to  the  City  Invest- 
ment and  Advance  Company,  it  is  sub* 
mitted  that  they  can  do  so,  and  that  it  is 
sufficient  if  they  be  described  by  the  name 
under  which  they  traded  Who  is  to  say 
that  the  company  mentioned  in  the  deed 
is  a  corporation  ? 

[WnxBS,  J. — ^The  case  of  Cw>ck  v.  Ooodr 
man  (9)  shews  that  the  Court  will  take 
notice  of  what  is  a  corporation.] 

There  is  nothing  on  the  face  of  this  in- 
strument or  in  t£e  facts  of  this  case  to 
shew  that  this  company  must  necessarily 
be  ccmsidered  as  a  corporation*  Then  it  is 
said  this  bill  of  sale,  though  in  the  ordinary 
form  of  a  mortgage,  did  in  effect  operate 
only  as  a  pledge.  That  is  not  so;  it  con- 
veyed the  property  in  the  goods  to  the 
d^endants,  and  was  to  all  intents  and  pur- 
poses a  mortgage,  and  not  a  pawn  of  the 
goods.  The  difference  between  a  mortgage 
and  a  pawn  is  thus  pointed  out  by  Mr. 
Smith  in  his  notes  to  Goggi  v.  Bernard 
(10):  ^'firom  all  this  it  will  be  seen  that  a 
pawn  differs  on  the  one  hand  from  a  lien, 
which  conveys  no  right  to  seU  whateveiv 
but  only  a  right  to  retain  until  the  debt  in 
respect  of  which  the  hen  was  created  has 
been  satisfied,"-^'*  and  on  the  other  hand 
from  a  mort^ige,  which  conveys  the  entire 
property  of  the  thing  mortgaged  to  the 
mortgagee  conditionally,  so  that  when  the 
condition  is  broken  the  property  remains 
absolutely  in  the  mortgagee;  whereas  a 
pawn  never  conveys  the  general  property 
to  the  pawnee,  but  only  a  special  property 
in  the  thing  pawned."  Burnet^  J.,  in  de« 
livering  his  opinion  in  Rpall  v.  Bowles  (11), 
says, — *'  It  was  contended  that  pawns  by  the 
Koman  and  English  law  required  delivery, 
but  that  hypothecation  or  nM>fftgage  did 
not  As  to  the  Boman  law,  there  was  an 
authority  cited— Ji^  Ifut.  lib.  4,  tit.  6, 
B-  7, — ^which  passage,  if  it  stood  idone^ 
might  go  a  good  way  to  prove  what  it  was 
cited  for."  He  afterwards  quotes  authorities 
to  shew  that  delivery  was  not  necessary  by 
the  Koman  law,  and  then  adds,  "  But  sup- 
posing that  distinction  true,  it  could  have 

(9)  2  Q.B.  Rep.  580;  s.  o.  11  Law  J.  Rep.  (n.s.) 
Q.B.226 

(10)  1  Simth*B  Lead.  Cm.  194,  5tb  eel. 
(U)  2  Tudor^a  Lead.  Gab.  628. 


no  influence  in  the  present  case,  unless  the 
Roman  hypothecation  and  English  mort^ 
gage  were  the  same,  which  they  are  not. 
No  property  was  transferred  in  the  hypo- 
thecation ;  an  English  mortgage  is  an  im* 
mediate  conveyance,  with  power  to  redeem, 
and  equity  at  any  time  admits  redemption 
notwithstanding  forfeiture;  but  that  does 
not  alter  the  conveyance,  therefore  there 
is  no  comparison  between  them."  If 
thid  were  then  a  mortgage  to  the  defen- 
dants, as  it  is  submitted  it  was,  it  is  clear 
they  had  ample  power  to  sell  the  goods  as 
they  might  please,  and  the  plaintiff,  who 
claimed  under  the  mortgagor,  could  have 
no  better  right  than  the  mortgagor  to  com- 
plain of  the  mode  in  which  the  sale  was 
conducted. 

Erlb,  C.J. — I  am  of  opinion  that  this 
rule  should  be  made  absolute.  In  this 
action  the  plaintiff  has  recovered  a  verdict 
for  a  sum  of  money,  whereby  he  may  be 
indemnified  for  what  he  has  paid  in  getting 
rid  of  a  distress  for  rent  put  upon  goods 
whieh  had  been  assigned  to  him.  The  dif- 
ficulty is,  whether  one  can  find  any  law  by 
which  the  plaintiff  may  be  entitled  to  keep 
that  verdict  I  have  come  to  the  condusiim 
that  there  is  no  law  authorizing  us  to 
decide  in  the  plaintiff's  favour.  He  has 
brought  this  action  against  the  defendants 
for  selling  goods  to  which  he  claims  to  be 
entitled  The  defendants  have  pleaded 
that  the  goods  were  their  property,  and 
that  they  sold  them  in  their  own  right ;  and  in 
support  of  such  plea  they  have  relied  on  an 
instrument,  which  is,  in  terms,  a  conveyance 
of  the  goods  to  them,  by  which  the  pro- 
perty therein  is  vested  in  them,  subject  to 
certain  rights  of  the  mortgagor  in  the 
event  of  his  pa3ring  the  mortgage>debt. 
Now,  if  the  property  in  these  goods  passed 
to  the  defendants  by  that  instrument,  their 
plea  is  sustained  We  have  searched  the 
authorities  in  order  to  see  whether  we 
would  be  warranted  in  regarding  the  trans- 
action as  substantially  that  of  a  pawn  of 
these  goods  to  the  defendants,  by  which 
they  would  be  only  pawnees,  and  the  plain- 
tiff, as  the  party  claiming  under  the  pawnor, 
would  have  a  cause  of  action.  But  I  am 
of  opinion  that  that  view  of  the  matter  is 
entirely  excluded  by  the  instrument  itself, 
and  that  therefore  the  plea  is  proved    An- 
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other  point  which  has  been  raised  is,  that 
as  the  deed  conveyed  the  goods  to  the  City 
Investment  and  Advance  Company,  and 
not  to  the  defendants  by  name,  the  property 
in  the  goods  did  not  pass  to  the  defendants. 
There  is  no  doubt  that  Dolby  considered 
that  there  was  a  company,  and  the  defen* 
dant  Sharpe  held  himself  out  as  the  secre- 
tary of  such  company,  and  Dolby  intended 
to  convey  the  goods  to  that  company.  It 
is  clear  that  individuals  may  carry  on  trade 
under  any  name  they  may  choose  to  adopt; 
and  I  do  not  see  why  they  may  not  do  so 
under  the  name  of  the  City  Investment 
and  Advance  Company.  If  they  usurp  the 
title  of  a  corporation,  the  law  may  punish 
them  for  it ;  but  as  between  them  and  the 
plaintiff  in  this  action,  the  deed  was  a  con- 
veyance of  the  goods  to  them  in  the  name 
of  that  company,  and  I  cannot  say  that  the 
deed  was  on  that  account  inoperative. 

Williams,  J. — I  am  of  the  same  opinion. 
I  have  tried  in  vain  to  remove  the  diffi- 
culties in  the  way  of  the  plaintiff,  because 
I  think  the  case  is  one  which  has  been 
hard  upon  him.  With  respect  to  the  deed 
assigning  the  goods  from  Dolby  to  the 
defendants,  it  is  said  it  is  inoperative, 
because  of  the  necessity  to  name  a  grantee^ 
to  enable  a  deed  to  have  an  operation.  I 
apprehend,  however,  that  it  is  settled  a 
grant  may  be  good,  though  the  grantee  be 
not  named  by  his  christian  name  or  sur- 
name. In  Shep,  Touch,  236,  after  stating 
the  consequences  of  a  mistake  in  the  chiis- 
tian  name  or  surname  of  the  grantee,  it 
is  stated :  *'  And  yet  if  the  grant  do  not 
intend  to  describe  the  grantee  by  his  known 
name,  but  by  some  other  matter,  there  it 
may  be  good  by  a  certain  description  of  the 
person,  without  either  surname  or  name  of 
baptism,"  and,  it  is  added,  "  id  eertum  est 
qiwd  eertum  reddt  potest"  I  am  of  opinion 
that  the  meaning  of  the  grant  in  this  deed 
is  to  convey  the  goods  to  the  persons  using 
the  style  and  name  of  the  "C*ity  Investment 
and  Advance  Company."  They  may,  or 
may  not,  be  a  corporation ;  but  when  it 
has  been  ascertained  that  the  persons  an- 
swering to  that  description  are  the  defen- 
dants, the  grant  operates  accordingly  to 
convey  the  property  to  them.  The  next 
question  is,  what  is  the  effect  of  the  deed 
if  the  grant  has  that  operation?  Now,  if 
it  be  competent  to  make  a  mortgage  of  per- 


sonal property,  this  deed  has  done  it    It 
conveys  the  property  from  the  grantor  to 
the  grantees  in  the  most  full  and  absolute 
terms,  so  as  to  make  them  the  owners  of 
the  chattels,  subject  only  to  the  condition 
of  its  being  defeated  on  performance  by 
the  grantor  of  certain  matters.     That  is  a 
mortgage  according  to  its  most  strict  defini- 
tion; but  it  is  said  that  there  cannot  be 
a  mortgage  of  personal  chattels,  and  that 
the  deed  must  therefore  operate  as  a  pledge; 
Why  so  1     There  is  nothing  illegal  in  such 
a  mortgage ;  and  the  books,  moreover,  draw 
a  distinction  between   a  mortgage  and  a 
pledge  of  x>ersonal  chattels.     The  case  of 
Flory  V.  Denny  (12)  is  an  e^epress  authority 
that  there  may  be  a  mortgage  of  a  personal 
chattel    without  a  deed;    so   that  there 
would  seem  to  be  nothing  contrary  to  law 
in  holding  that  there  may  be  a  mortgage 
of  such  chattels.     Unless,  then,  the  con- 
dition for  defeating  it  is  performed  by  the 
grantor,  the  property  in  the  goods  is  abso- 
lutely ve.sted  in  the   mortgagee ;    and  a 
Court  of  law  cannot  look  to  any  other  owner 
of  such  goods  than  the  mortgagee.    When, 
therefore,  Dolby  made  the  bill  of  sale  to 
the  plaintiff,  he  had  nothing  to  assign,  and 
the   plaintiff,    consequently,   cannot    now 
complain  in  a  Court  of  law  of  the  way  in 
which  the  mortgagees,  who  were  the  abso- 
lute owners  of  the  goods,  have  dealt  with 
them.     It  is  true  that  there  is  a  covenant 
in  the  mortgage  deed,  by  which  the  mort- 
gagees, if  they  are  guilty  of  misconduct  in 
the  exercise  of  the  power  of  sale,  are  an- 
swerable to  the  mortgagor ;  and  it  may  be 
that  an  action  on  that  covenant  may  lie 
against  them,  or  that  in  a  Court  of  equity 
they  may  be  considered  as  trustees  for  the 
mortgagor,  or  those  who,  like  the  plaintiff, 
are  identical  with  the  mortgagor;  and  that 
in  such  Court  there  may  be  a  remedy  for 
any  abuse  by  the  mortgagees  in  the  exer- 
cise of  the  power  of  aile.     We,  however, 
sitting,  as  we  do,  in  a  Court  of  law,  cannot 
look  at  the  defendants  otherwise  than  as 
the  absolute  owners;  and  therefore  no  such 
action  as  the  present  one  can  lie  against 
them. 

WiLLiss,  J.  concurred. 

Rule  absolute. 


(12)  7  Excb.  Rep.  581 ;  t.  c.  21  Law  J.  Rep.  (n.s.) 
Exch.  228. 
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1864.        1  THB  0£KSRAL  DIB<70UNT  COMT- 

Noy.  25.    J     PANT  (limited)  v.  stokes. 

Bantruptcy  —  Liability  of  Bankrupt 
Skarekolder — Galis — Money  payable  on  a 
Continyeney — Bcmkrupt  Lana  Consolidation 
Act,  1849  (12  it  13  Viet  c  106),  #.  178. 

The  liability  of  a  shareholder  of  a  joint' 
itoek  company  to  pay  future  calls  is  not  a 
liability  to  pay  money  on  a  oontinffenoy 
vithin  section  178.  of  the  Bankruptcy  Laso 
Consolidation  Act,  1849  (12  4^  13  VicL 
c  186),  and  consequently  such  shareholder's 
bankruptcy  is  no  bar  to  an  aatianfor  a  call 
made  subsequently  to  such  bankrti^tqf. 

Actioa  for  calla.— Plea^  that  before 
action  the  defendants  became  bankrupt 
within  t^e  meaning  of  the  etatates  in  foroe 
ooQceming  bankrupts,  and  that  the  caoses 
of  action  in  the  declaration  mentioned 
aocmed  before  the  defendant  so  became 
banknipt.   Issue  thereon. 

At  the  trial,  before  Byles,  J.,  at  the 
London  Sittings  after  hast  Trinity  Term, 
the  fallowing  were  admitted  to  be  the  facts 
of  the  case:  The  company  now  suing  for 
calls  had  been  incorpoiated  in  September 
1857,  under  the  Joint-Stock  Companies 
Acts  of  1856  and  1857,  and  were  being 
wound  up  under  an  order  for  winding  up 
voluntarily  made  on  the  14th  of  May  186L 
The  defendant  was  a  holder  of  twenly 
shares  of  10/.  each  in  the  company,  in 
respect  of  which  2L  IQs.  only  had  been 
paid  up  on  each  share.  A  call  of  dL  lOs. 
per  share  was  made  on  the  4th  of  July 
1861,  and  the  present  action  was  brought 
to  recover  this  call,  amounting  on  the 
twenty  shioes  to  110^  The  defendant  was 
adjudged  bankrupt  on  the  3rd  of  November 
I860,  and  he  obtained  his  certificate  on 
the  4th  of  February  1862.  A. verdict  was 
entered  for  the  plaintiffs  for  110/.,  the 
amount  claimed,  with  leave  to  the  defen- 
dant to  move  to  set  the  same  aside  and  to 
enter  a  verdict  for  the  defendant  if  the 
Court  should  be  of  opinion  that  the  bank- 
rnptcy  was  a  defence  to  the  action.  A  rule 
nisi  to  that  effect  having  been  obtained, — 

Kemp  now  shewed  cause. — The  question 

isy  whether  the  claim  in  respect  of  this  call 

is  a  debt  or  liability  within  the  meaning  of 

sections  177.  and  178.  of  the  Bankrupt<7 

Niw  Ssans,  84.— C.P. 


Consotidation  Act,  1849  (12  &  13  Viot. 
0. 106),  and  as  sueh  provable  under  the 
defendant's  bankruptcy.  The  oase  of  The 
South  Staffordshire  Railway  Company  v, 
Bumside  (1)  decided  that  such  a  claim  for 
calls  by  a  railway  company  was  not  a  debt 
due  on  a  contingency  within  the  6  Qeo.  4. 
a  16.  s.  56,  which  section  is  precisely  simi* 
lar  to  section  177.  of  the  12^  IdVict* 
c  106. 

[Archibald^  for  the  defendant,  admitted 
that  after  that  decision  he  could  not  con- 
tend that  the  claim  in  the  present  action 
w&s  a  debt  payable  upon  a  contingency 
within  the  177th  section.] 

The  same  pxinciple  which  governed  that 
case  ii  equally  applicable  to  sect.  178.  To 
be  "  a  liability  to  pay  money  upon  a  con- 
tingency'^  under  that  section,  it  must  be 
a  liability  capable  of  being  valued.  How 
could  the  value  be  ascertained  or  the  sums 
fixed  for  which  the  claim  was  to  be  made 
under  the  bankruptcy?  Until  a  call  is  made 
this  cannot  possibly  be  done.  The  case 
of  Thomas  v.  Hopkins  (2)  is  in  point 
There  a  schoolmaster  sued  for  a  quarter's 
schooling  of  the  defendant's  son,  which  was 
contracted  to  be  paid  quarterly;  the  defen^ 
dajdt  having  become  bankrupt  during  such 
quarter,  it  was  held  that  his  liability  to 
pay  on  the  quarter-day  was  not  a  lialnlity 
on  a  contingency  within  the  17  8th  section. 

[Bylics,  J. — What  do  you  understand  by 
the  words  ''  liability  to  pay  money  upon  a 
contingency"]] 

They  apply  to  the  case  of  a  guarantiee 
there  there  is  a  debt,  but  the  Jxability  of 
the  guarantor  to  pay  it  depends  on  the 
contingency  of  the  debt  not  bein^  paid  by 
the  principal  debtor.  There  is  a  distinction 
between  a  debt  on  a  contingency  and  a 
contingent  debt  Until  the  Bankruptcy  Act 
of  1861  (24  &  25  Vict.  c.  134.  s.  154),  a 
liability  to  pay,  or  indemnify  against  the 
payment  o^  prendums  upon  a  policy  of 
insurance,  was  not  a  liability  vdthin  this 
178th  section  —  TTarittr^  v.  Tucker  (3), 
In  the  present  case  there  was  no  debt 
until  the  call  was  made;  and  at  the  time  of 
the  defendant's  bankruptcy  it  was  contin- 
gent whether  the  defendant  would  be  liable 

(1)  5  Exch.  Rep.  129;  ■.  c.  20  Law  J.  Bap.  (ir.B.) 
Sxch.  120. 

(2)  7  Com.  B.  Bep.  N.S.  711 ;  B.e.  29  Law  J. 
Eep^  (N.&)  C,P.  187. 
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to  pay  anything  more  to  the  company; 
indeed  it  was  possible  that  no  call  ever 
would  have  been  made  if  the  company  had 
not  become  insolvent. 

Archibald,  in  support  of  the  rule. — ^The 
present  case,  it  is  submitted,  comes  within 
section  178.  of  the  Bankruptcy  Act,  1849. 
It  is  distinguishable  from  the  case  of  War- 
burg  V.  Tucker  (3),  which  was  the  case  of 
unliquidated  damages  for  breach  of  a  cove- 
nant to  pay  premiums;  but  in  Young  v. 
Winter  (4)  this  Court  held  that  a  liability 
on  the  defendant's  covenant  to  repay  the 
plaintiff  the  premiums  which  he  had  paid 
to  keep  the  policy  alive,  was  a  liability  to 
pay  money  on  a  contingency  within  the 
178th  section,  and  such  holding  was  not 
decided  to  be  wrong  by  the  Court  of  Exche- 
quer Chamber  in  Warburg  v.  Tucker  (3), 
as  upon  that  point  it  became  unnecessary 
to  express  any  opinion.  The  153rd  and 
154th  sections  of  Uie  Bankruptcy  Act,  1861 
(24  &  25  Vict.  c.  134),  which  enables  proof 
to  be  made  in  respect  of  unliquidated  dam- 
ages and  premiums  upon  policies,  though 
they  do  not  apply  to  the  present  case,  where 
the  bankruptcy  was  under  the  previous 
statute,  yet  they  serve  as  a  declaration  of 
the  legislature  that  the  Bankruptcy  Act, 
with  regard  to  discharging  the  bankrupt 
from  liability,  should  have  the  largest  pos- 
sible interpretation  put  upon  it.  This  com- 
pany was  registered  under  the  Joint-Stock 
Companies  Acts,  1856  and  1857,  and  by 
section  22.  of  the  act  of  1857  (19  &  20 
Vict,  c  47),  a  call  is  to  be  deemed  a  debt 
to  the  company;  but  in  the  case  of  winding 
up  any  such  company  the  75th  section  of 
the  act,  25  <k  26  Vict  c  89,  declares  that 
the  liability  of  a  contributory  is  to  be  a 
debt  from  him  at  the  time  his  liability 
commenced,  though  payable  at  the  time 
the  calls  are  made  for  enforcing  such  lia- 
bility. The  legislature  therefore  assumes 
that  there  is  such  liability  on  the  part  of 
the  shareholder,  and  converts  it  into  a  debt 
when  the  company  is  being  wound  up, 
which  would  then  be  provable  under  sec- 
tion 177.  of  the  Bankruptcy  Act,  1849. 

[KsATiNO,  J. — When  the  company  are 

(8)  5'El.kB,  384;  b.  c.  24  Law  J.  Rep.  (n.s.) 
Q.B.  817:  and  in  error,  28  Law  J.  Rep.  (K.s.)  Q.B. 
56. 

(4)  16  Com.  B.  Rep.  401 ;  ■.  o.  24  Law  J.  Rep. 
(H.B.)  C.P.  214. 


being  wound  up,  calls  may  with  certainty 
be  expected  to  be  made.  BYfiBS,  J. — Here 
there  were  two  uncertainties,  first,  whether 
any  call  would  ever  be  made ;  and,  secondly, 
whether  the  defendant  would  be  a  share- 
holder at  the  time  such  call  was  made.] 

With  respect  to  contingent  liabUitieB 
Lord  Justice  Turner  said,  in  Ex  parte 
Barwii  (5),  that  "the  178th  section  was 
introduced  into  the  act  for  the  purpose  ol 
enabling  claims  founded  on  such  liabilities 
to  be  worked  out  That  shewed  that  it  was 
the  intention  of  the  legislature  to  exonerate 
bankrupts  as  £Eur  as  practicable  frt)m  such 
liabilities;  audit  was  the  duty  of  the  Court 
to  endeavour  to  carry  into  effect  the  inten- 
tion of  the  legislature."  In  that  case  a  joint 
and  several  covenant  had  been  entered  into 
by  a  principal  debtor  and  his  surety,  that 
the  principal  would  pay  a  sum  of  money 
by  certain  instalments  with  interest  on 
specified  da3r8,  and  the  surety  having  be- 
come bankrupt  before  all  the  instaknents 
became  payable  the  creditor  was  allowed 
to  claim  against  the  bankrupt's  estate  in 
respect  of  the  amount  of  the  instalments 
not  then  due,  as  upon  a  contingent  lia- 
bility under  the  178th  section.  It  was 
decided  by  this  Court,  in  Boyd  v.  BMns 
(6),  that  the  liability  of  the  defendant  on 
a  guarantie  given  by  him  which  was  re- 
vocable at  his  option  on  giving  notice  in 
writing,  was  a  contingent  liability  within 
the  178th  section.  That  case  was  after- 
wards reversed  on  error  (7) ;  but  the  judg- 
ment of  the  Court  of  Exchequer  Chamaber 
does  not  conflict  with  the  general  prin- 
ciples decided  by  this  Court  In  Parker  v. 
Ince  (8),  a  covenant  in  a  deed  of  separation 
by  a  husband  to  pay  to  his  wife's  trustee^ 
a  certain  annuity  during  the  joint  lives  of 
himself  and  wife,  but  which  covenant  was 
to  cease  in  the  event  of  future  cohabitation, 
was  held  not  a  liability  to  pay  money  on  a 
contingency  provable  under  die  husband's 
bankruptcy,  for  there  no  value  could  be 
set  upon  i^  as  it  was  impossible  to  say  that 
the  husband  and  wife  might  not  come 
together  again.    But  in  the  case  of  one 

(5)  25  Law  J.  Rep.  (v.s.)  Bankr.  10. 

(6)  4  Com.  B.  Rep.  N.S.  749;  a.  c.  27  Law  J. 
Rep.  (H.8.)  C.P.  299. 

(7)  6  Ibid.  697;  b-c.  28  Law  J.  Rep.  (k.s.)  C.P. 
78. 

(8)  4  Hurl.  &  N:  58;  8.c.  28Law  J.Rep.(K.B.) 
Exch.  189.  ^ 
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of  two  makers  of  a  promissory  note,  who 
have  signed  as  sureties  for  a  third  maker, 
the  liability  to  contribution  upon  the 
contingency  of  the  co-surety  paying  the 
note  on  default  of  the  principal,  has 
been  held  to  be  a  liability  within  the 
178th  section — Adkins  v.  Farrin^n  (9). 
It  is  only  sought  in  the  present  case  to 
relieve  the  defendant  in  respect  of  the 
liAbiUty  to  pay  the  call  which  has  been 
made.  If  the  contingency  does  not  arise 
80  that  the  claim  can  be  converted  into 
a  proof  vrithin  six  months  of  the  filing  of 
the  petition,  the  claim  may  be  expunged, 
as  is  provided  for  by  the  178th  section. 

[Byles,  J. — If  a  shareholder  is  not  dis- 
charged by  his  bankruptcy  from  his  liability 
to  pay  future  calls,  how  can  he  protect  him- 
self?] 

Kemp. — By  becoming  bankrupt  every 
time  a  call  is  made.  That  course  has  been 
adopted. 

Erle,  C.J. — I  am  of  opinion  that  this 
rale  should  be  discharged    This  is  in  effect 
an  action  by  a  company  against  a  share- 
holder for  cidls;  in  fact,  the  action  is  for  a 
call  made  under  the  winding  up  of  the 
company,  but  the  principle  is  the  same  as 
if  the  call  had  been  by  a  continuing  com- 
pany. Now  the  party  required  to  pay  the 
call  was  adjudged  a  bankrupt  on  the  3rd  of 
November  1860,  and  the  order  for  winding 
up  the  company  was  made  on  the  14th  of 
May  1861,  and  the  call  itself  was  made  on 
the  4th  of  July  1861,  so  that  the  action  is 
for  a  call  made  in  July  1861,  on  a  share- 
holder who  had  become  bankrupt  in  No- 
vember 1860.    Does  then  the  certificate, 
which  the  bankrupt  obtained  in  February 
1862,  constitute  a  bar  to  the  company's 
enforcing  payment  of  that  calll   The  call 
bdng  made  after  the  bankruptcy  would  not, 
under  ordinary  circumstances,  be  provable 
under  the  bankruptcy;  but  the  question 
turns  on  the  construction  of  the  178th  sec- 
tion of  the  Bankruptcy  Consolidation  Act, 
1849,  which  enables  a  party,  with  whom  a 
liability  to  pay  money  upon  a  contingency 
has  been  contracted,  to  make  a  claim,  and, 
ikfier  the  contingency  has  happened  and  the 
demand  has  been  ascertained,  to  prove  such 
demand.    That  is,  where  there  is  such  a 

(9)  5  Hurl.  &N.  586;  s.c.  29  Law  J.  lUp.  (n.s.) 
Bxch.  845. 


liability  to  pay  money  upon  a  contingency, 
the  party  who  has  contracted  it  may  become 
clear  of  it,  on  his  becoming  bankrupt,  as 
the  person  with  whom  it  was  contracted 
may  prove  his  claim  against  the  bankrupt's 
estate.  Now,  was  the  liability  of  this  share- 
holder to  be  called  on  to  pay  money  to  the 
company  a  liability  to  pay  money  upon  a 
contingency?  The  words  of  the  statute  at 
first  sight  would  seem  to  declare  that  he  is  to 
be  discharged  from  such  liability;  but  after 
looking  at  the  authorities,  I  am  of  opinion 
that  the  legislature  has  not  stated  with  suffi- 
cient clearness  that  he  is  to  be  discharged. 
Where  a  person  holds  shares  in  a  continuing 
company  his  liability  to  pay  must  depend 
on  more  than  one  contingency,  and  no 
liability  attaches  which  is  dependent  on  a 
single  contingency,  which  is  required  to 
bring  it  within  the  178th  section.  The 
authority  which  authorizes  my  coming 
to  this  conclusion  is  that  of  Parker  v. 
Lice  (8),  where  the  Court  of  Exchequer 
said  that,  as  the  money  was  payable  only 
under  several  contingencies,  the  case  did  not 
come  within  the  protection  of  the  178th 
section.  The  case  of  Adkins  v.  Warrington 
(9)  was  that  of  contribution  between  sure- 
ties, and  at  the  time  the  plaintiff  paid  the 
balance  there  was  a  certainty  as  to  what 
was  the  amount  of  deficiency  which  had  to 
be  made  good  by  the  sureties,  and  the  judg- 
ment of  the  Court  therefore  was  that  he 
ought  to  prove  for  that  amount,  because,  as 
I  gather  from  the  report,  there  was  there 
one  sum  and  one  contingency.  The  case  of 
Ex  parte  Barttns{5),  was  where  money  had 
been  borrowed  on  mortgage  with  a  covenant 
by  the  debtor  and  his  surety  to  repay  the 
money  with  interest  by  instiJments  on  cer- 
tain specified  days.  The  surety  had  become 
banknipt  before  all  the  instalments  were 
due,  and  it  was  held  that  the  creditor  had 
a  right  to  prove  for  the  balance  against  the 
bankrupt's  estate.  That  case  is  the  nearest 
case  in  favour  of  what  has  been  contended 
for  by  Mr.  Archibald,  but  it  does  not,  I 
think,  go  so  far  as  is  required  for  the  pur- 
poses of  the  present  case,  because  a  continu- 
ing company,  in  order  to  prove  against  the 
estate  of  a  bankrupt  shareholder,  must  say 
we  expect  this  shareholder  will  be  called  on 
to  contribute  to  the  fiill  amount  of  his 
shares,  and  the  claim  must  depend  on  the 
state  of  the  affairs  of  the  company,  whether 
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they  are  likely  to  fidl  or  not,  and  a  variety 
of  contingencies^  and  becanse  it  would  be 
nnjost  to  hold  that  they  have  no  right  to 
make  calk  unless  they  come  forward  and 
disclose  the  state  of  their  affairs.  It  is  said 
that  this  imposes  the  hardship  on  a  share- 
holder of  being  obliged  to  continue  with  an 
undefined  liability;  but  I  will  only  say  that 
if  he  has  not  the  means,  his  remedy  must  be 
to  pay  each  call  by  a  fresh  bankruptcy. 
For  these  reasons  I  have  come  to  the  con- 
clusion that  the  defendant's  bankruptcy 
on  the  present  occasion  is  no  bar  to  this 
action. 

Btleb,  J. — ^I  am  of  the  same  opinion. 
The  questions  which  arise  on  these  sections 
of  the  Bankruptcy  Act  are  thorny  ones.  At 
first  I  thought  tluit  this  case  fell  within  the 
words  of  the  178th  section;  but  the  decisions 
which  have  been  referred  to  go  to  this' 
extent)  that  where  the  contingency  is  seve- 
ral and  net  one,  the  words  of  the  act  are 
not  satisfied.  Here  there  was  a  contingency, 
first,  whether  any  call  would  ever  be  made, 
and  secondly,  whether  the  bankrupt  would 
then  be  liable  to  pay  it,  because  it  was  un* 
certain  whether  he  would  be  a  holder  of 
shares  or  not  at  the  time  the  call  was  made. 
If  ever,  therefore,  there  was  a  case  in  which 
the  existence  of  several  contingencies  would 
prevent  its  being  a  contingent  liability 
under  this  178th  section,  the  present  is 
that  case.  Then,  again,  if  the  bankrupt  is  to 
be  discharged  at  all  it  must  be  from  all 
liabilities,  and  then  we  are  driven  to  this 
absurdity,  that  the  bankrupt  may  hold  the 
shares  (for  the  assignees  may  not  think 
proper  to  accept  them)  and  yet  be  discharged 
from  all  past  and  future  caUs  in  respect  of 
them.  On  the  other  hand)  untU  Mr.  Kemp 
pointed  out  that  a  fresh  bankruptcy  toUet 
quoUes  would  of  course  discharge  hun  from 
future  calls,  there  seemed  no  end  to  the 
shareholder's  liability.  The  balance  of  au- 
thority coincides  with  the  balance  of  con- 
venience, and  I  therefore  think  this  rule 
should  be  discharged. 

Keatiko,  J. — This  178th  section  of  the 
Bankrupt  Act  is  not  free  from  difficulty, 
but  after  looking  at  the  authoritieB  whicii 
have  been  cited,  I  agree  with  the  rest  of  the 
Court  in  thinking  that  this  rule  should  be 
discharged 
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FTTTON  V.  THE  ACCIDENTAL 
DEATH  IKSUEANCE  COMPAKT. 


Insurance  against  Injury  hy  Accident — 
Construction  of  Policy — Condition, 

A  policy  for  insuring  the  payment  of  a 
sum  of  Tnoney  in  case  the  insured  should  be 
injured  by  aceidnUal  violence  and  die  from 
the  direct  effect  of  such  aecidenty  was  subfed 
to  the  following  condition:  *^this  poUey 
insures  against  all  forms  of  eutSy  steda"  ^c, 
"  when  accidentally  occurring  from  material 
and  external  cause,  where  such  accidental 
injury  is  the  direct  and  sole  cause  of  death 
to  the  insured,**  **but  it  does  not  insure 
against  death  or  disability  arising  from 
rheumatism,  gout,  hernia,  erysipelas,  or  any 
other  disecue  or  cause  arising  within  the 
system  of  the  insured  before  or  at  ^  ^ne 
orfoUowifig  such  accidental  injurif* : — Held, 
that  the  insurers  were  liable  under  such 
policy  where  the  insured  died  from  hernia 
caused  solely  by  external  violence. 

This  was  an  action,  by  the  administrator 
of  John  Fitton,  deceased,  on  a  policy 
effected  by  the  deceased  in  his  lifetime  with 
the  defendants,  for  securing  the  payment  of 
1,000^.  in  the  event  of  his  death  by  acci- 
dent. The  declaration  set  out  the  policy  «i 
hose  verba,  of  which  it  is  only  necessaiy  to 
give  the  following : 

^'Now  this  policy  witnesseth,  that  in 
case  the  said  insured  shall  be  injured  by 
accidental  violence,  and  shall,  within  three 
calendar  months  of  its  occurrence,  die  from 
the  direct  effect  of  any  such  accident,  the 
company  shall  be  liable  to  pay  to  his  exe- 
cutors or  administrators  the  sum  of  1,000A 
sterling,  threecalendarmonthsafter proof  has 
been  given  of  such  accidental  deaih  to  the 
satisfaction  of  the  directors,  or  in  case  such 
accidental  violence  shall  wholly  disable  the 
insured  from  attending  to  business,  shall  be 
liable  to  pay  to  him  a  sum  at  the  rate  of  SL 
per  week  during  the  continuance  of  such  dis- 
ability, for  a  period  not  exceeding  in  all  six 
calendar  months,  or  in  case  such  accidental 
violence  shall  not  wholly  disable  the  said  in- 
sured, but  shall  partially  disable  him,  or  ren- 
der him  in  part  unable  to  attend  to  business, 
shall  be  liable  to  pay  to  him  a  sum  not  ex- 

*  Decided  in  the  Sittings  after  Trinity  Teim. 
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ceediog  in  the  whole  one  quarter  of  the  sum 
payable  in  respect  of  the  whole  or  entire 
disablement''  *' Provided  also  that  this 
policj  and  the  insurance  hereby  effected  are 
and  shall  be  subject  and  liable  to  the  several 
conditions,  restrictions,  stipulations  and 
notice  hereupon  indorsed,  so  far  as  the  same 
are  or  shall  be  applicable,  in  the  same  man- 
ner as  if  the  same  respectively  were  here 
repeated  and  incorporated  in  this  policy." 
The  declaration  then  set  out  the  conditions 
and  stipulations  so  referred  to  in  the  said 
policy,  of  which  the  following  is  alone 
material  for  the  present  purpose :  "  This 
policy  insures  against  all  forms  of  cuts, 
stabs,  tears,  bruises,  concussions,  crushings, 
gunshot  wounds,  poisoned  wounds,  sprains, 
raptured  tendons,  broken  bones,  disloca- 
tions, bums  and  scalds,  the  effects  of  explo- 
sions and  chemicals,  frost-bites,  bites  of 
mad  dogs,  serpents  or  insects,  the  action  of 
lightning,  suffocation  by  choking,  drowning, 
hanging  when  accidentally  occurring  from 
material  and  external  cause,  where  such 
accidental  injuiy  is  the  direct  and  sole 
cause  of  deadi  to  the  insured,  or  disability 
to  follow  his  avocation;  but  it  does  not  insure 
against  death  or  disability  arising  from 
rheumatism^  gout^  hernia^  erysipelas^  or  any 
other  disease  or  cofuse  (^rising  within  the 
system  of  the  insured  before  or  at^  the  time^ 
or  following  such  accidental  injury ^  (whether 
caosing  such  death  .or  disability  directly 
or  jointly  with  such  accidental  injury,)  nor 
against  death  or  disability  arising  from 
prize-fighting,  duelling,  the  hands  of  justice, 
from  intentional  self-injury,  whether  under 
the  influence  of  insanity  or  not,  nor  from 
bjuries  sustained  on  a  railway  whilst 
travelling  otherwise  than  in  a  passenger 
carriage,  nor  whilst  acting  in  violation  of 
the  by-laws  of  the  railway  company,  nor 
from  injuries  received  in  the  wanton  and 
voluntary  exposure  of  himself  to  obvious 
and  unnecessary  risk  or  injury,  nor  from 
injuries  received  whilst  in  a  state  of  intoxi- 
cation, or  whilst  performing  any  unlawful 
set,  nor  against  death  or  disability  arising  • 
accidentally  from  anything  administered  or 
act  performed  for  the  treatment  of  disease, 
whether  surgical,  medical  or  otherwise, 
except  from  surgical  operations  performed 
for  tjie  treatment  of  injuries  enumerated  in 
the  fint  part  of  this  clause,  for  which  com- 
penntion  under  this  policy  would  be  other- 


wise payable,  nor  against  injury  occasioned 
by  any  invasion,  foreign  enemy,  civil  com- 
motion,  popular  riot,  or  by  any  military  or 
usurped  power  whatsoever,  and  in  no  case 
against  death  or  disability  occurring  beyond 
the  period  of  three  months  from  the  date  of 
iiyury." 

The  declaration  then  averred  that  after 
the  making  and  entering  into  of  the  said 
policy  and  agreement,  and  within  the  period 
of  one  year  from  the  date  thereof,  and 
whilst  the  same  was  in  fall  force  and  effect, 
and  whilst  the  said  John  Fitton  was  insured 
thereby,  the  said  John  Fitton  was  injured 
by  accidental  violence  within  the  true  intent 
and  meaning  of  the  said  policy  and  agree- 
ment, to  wit,  by  accidentally  falling  with  great 
force  and  violence  upon  and  against  the  floor 
of  a  certain  room.  And  further,  that  the 
said  John  Fitton  did  within  three  calendar 
months  of  the  occurrence  of  the  said  acci- 
dent and  injury,  and  whilst  the  said  policy 
and  agreement  was  in  fall  force  and  effect, 
and  whilst  the  said  John  Fitton  was  insured 
thereby,  die  from  the  direct  effect  of  such 
accident  within  the  true  intent  and  meaning 
of  the  said  policy  and  agreement,  and  that 
all  conditions  necessary  to  be  performed, 
and  all  things  necessary  to  happen,  and  all 
times  necessary  to  elapse,  to  entitle  the 
plaintiff  as  such  administrator  as  aforesaid 
to  the  performance  in  all  things  of  the  said 
policy  and  agreement  by  the  defendants, 
and  to  entitle  him  to  be  paid  the  said  sum 
of  1,000/.  therein  mentioned,  and  to  main- 
tain this  action  against  the  defendants  were 
performed  and  did  happen  and  did  elapse  long 
before  the  commencement  of  this  suit,  and 
that  nothing  hath  at  any  time  happened  to 
disentitle  the  plaintiff  as  such  administrator 
as  aforesaid  to  the  performance  in  all  things 
of  the  said  policy  and  agreement,  or  to  be 
paid  the  said  sum  or  to  maintain  this  action ; 
yet  the  defendants  have  not  paid  the  said 
sum  of  1,000^  or  any  part  thereof,  and  the 
same  always  hath  been  and  still  is  wholly 
unpaid. 

Plea,  that  the  injury  and  accidental  vio- 
lence to  the  said  John  Fitton  in  the  decla- 
ration mentioned,  was  as  follows,  and  not 
otherwise;  that  is  to  say,  the  said  John 
Fitton  accidentally  fell  with  violence  on  the 
floor  of  the  said  room  and  thereby  became 
and  was  immediately  ruptured  in  his  bowels 
and  afflicted  with  strangulated  hernia  in  his 
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abdomen,  whereupon  a  surgical  operation 
was  necessarily  performed  on  the  body  of 
the  said  John  Fitton,  for  the  purpose  of 
relieving  him  from  the  said  strangulated 
hernia,  and  the  said  John  Fitton  afterwards, 
and  within  three  calendar  months  of  the 
said  accident  and  injury,  died  from  the  said 
hernia,  and  from  the  said  surgical  operation 
performed  as  aforesaid  for  the  treatment 
thereof  and  the  effects  thereof  and  not 
otherwise  or  from  any  other  cause. 

Demurrer  to  such  plea  and  joinder  in 
demurrer. 

Goxon  (Mellish  with  him),  for  the  plain- 
ti£El — The  question  is,  whether  death  from 
hernia  which  has  been  superinduced  by 
external  cause  is  within  the  exception  men- 
tioned in  the  first  condition  of  this  policy, 
80  as  to  exempt  the  defendants  from  lia- 
bility. It  is  submitted  that  the  words  "  or 
any  other  disease  or  cause  arising  within 
the  system  of  the  insured"  override  and 
govern  what  immediately  precedes  it,  and 
that  "hernia"  in  such  exception  means 
hernia  arising  from  some  internal  cause  in 
the  system,  and  not  hernia  which  may  arise 
from  external  violence. 

[WiLLEs,  J. — It  would  be  a  most  illusory 
policy  if  it  were  not  so.] 

Yes;  it  would  be  a  fraud  on  the 
assured,  and  such  a  construction  would  in 
fact  not  tend  to  the  benefit  of  the  company. 

J,  Broum,  for  the  defendants.  —  It  is 
simply  a  matter  of  bargain  between  the 
insurers  and  the  insured,  and  as  in  the  cases 
which  this  company  insure  there  is  no  pre- 
vious examination  by  a  surgeon,  and  it  has 
been  found  by  experience  that  accidental 
violence  does  not  produce  hernia  unless 
there  exist  a  previous  weakness  of  the 
paiietes  of  the  abdomen  (DrmcTs  Surgeon* s 
Vade-Mecum,  p.  468),  it  has  been  deemed 
only  a  proper  condition,  by  way  of  protect- 
ing the  company,  to  exclude  from  the  risk 
insured  against  death  produced  by  hernia, 
whether  caused  by  accidental  violence  or 
not  As  to  the  words  in  the  exception 
"  arising  within  the  system,"  it  is  submitted 
that  they  mean  no  more  than  arising  on 
any  part  of  the  body  of  the  insured,  for 
erysipelas  exhibits  itself  on  the  surface.  If 
"  hernia"  in  this  exception  is  to  be  confined 
to  hernia  arising  within  the  system  there 
would  be  no  necessity  to  mention  it,  for 
the  insurance  is  against  accidental  injury, 


and  it  cannot  be  supposed,  therefore,  that 
hernia,  imconnected  with  accidental  injuiy, 
could  be  contemplated. 

Mellisky  in  reply. — ^Qoutand  rheumatism 
never  arise  except  from  an  internal  disease, 
but  hernia  and  erysipelas  may  or  may  not 
do  so,  and  the  condition  should  therefore 
be  read  so  as  always  to  except  death  from 
rheumatism  or  gout,  but  to  except  death 
from  hernia  or  eiyaipelas  only  when  these 
should  arise  withhi  the  systerau  If,  how- 
ever, there  is  any  ambiguity  in  the  con- 
dition, then  the  utmost  that  can  be  said 
is,  that  the  policy  applies  and  not  the  con- 
dition, which  latter,  if  ambiguous,  must 
be  construed  most  strongly  against  the 
company. 

Williams,  J. — I  confess  to  having  had 
considerable  doubt  in  this  case.  The  point 
is  a  remarkably  simple  one,  namely,  whether 
the  provision  in  the  first  condition,  that 
the  company  does  not  insure  acainat  death 
aiiaing  from  hernia,  meana  heroLTgeneraUy. 
or  whether  "hernia"  is  governed  by  the 
words  following,  "  arising  within  the  system 
of  the  insured  before  or  at  the  time  or 
following  such  accidental  injury,"  and  does 
not  therefore  mean  hernia  arising  from 
an  external  act  If  we  decide  that  the 
company  are  liable  where  the  death  was 
caused  by  hernia  arising  from  external  vio- 
lence, the  plea  is  bad.  Now,  according  to 
the  best  interpretation  I  can  put  upon  such 
condition,  I  think  it  means  only  to  exempt 
the  company  from  liability  where  the  hernia 
has  arisen  within  the  system  of  the  iasured. 
Hernia  is  not  a  disease  which  in  all  cases 
arises  within  the  system;  and  I  think  that 
where  it  does  not  arise  within  the  sjrstem, 
in  that  case  this  condition  does  not  apply, 
and,  consequently,  the  plea  is  bad. 

WiLLEs,  J. — I  am  of  the  same  opinion. 
It  is,  I  think,  important  that  there  should  be 
a  tendency  rather  in  favour  of  the  assured 
than  of  the  company  insuring,  where  there 
is  any  ambiguity  in  the  language  of  a  policy 
of  insuranca  No  doubt  this  is  a  valuable 
company,  and  that  it  has  saved  many  per- 
sons from  want;  but  it  would  be  valueless 
in  many  respects  if  the  contention  which 
has  been  made  in  this  case  on  behalf  of  the 
company  should  prevail,  and  that  the  com- 
pany should  be  protected  from  loss  where 
death  has  been  caused  by  an  injuiy  from 
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acddental  violence,  if  it  should  appear  that 
the  immediate  cause  of  the  death  was  hernia 
though  such  hernia  was  the  result  of  the 
accident.  I  agree  with  my  Brother  Williams 
that  the  terms  of  this  policy  are  large 
enough  to  include  this  case,  and  that  we 
should  therefore  give  our  judgment  for  the 
plaintiff. 

Byles,  J. — Here  the  injury  to  the  assured 
was  plainly  within  the  words  of  the  policy. 
Then  there  is  this  exception  contained  in 
the  first  condition,  '^  but  it  does  not  insure 
against  death  or  disability  arising  from 
rheumatism,  gout^  hernia,  erysipelas,  or 
any  other  disease  or  cause  arising  within 
the  system  of  the  insured."  That  must, 
however,  be  read  with  what  precedes  it, 
namely,  "this  policy  insures  against  all 
forms  of  cuts,"'  <bc.  (not  including  in  that 
list  "gout,  hernia,  &c")  when  accidentally 
occurring  from  material  and  external  cause 
where  such  accidental  iigury  is  the  direct 
and  sole  cause  of  death  to  the  insured."  I 
therefore  agree  that  the  proper  construction 
is  that  which  has  been  put  on  it  The 
exception  says  also,  it  is  to  apply  to  such 
disease  whether  arising  "  before  or  at  the 
time  or  following  such  accidental  injury, 
whether  causing  death  or  disability  directly 
or  jointly  with  such  accidental  injuiy,"  and 
tills  hernia  may  do.  I  have  one  other  ob- 
servation to  make,  that  neither  of  these 
latter  words  includes  the  case  of  an  injuiy 
which  is  the  catua  catuans,  whereas  there 
are  words  in  the  part  before  this  which 
would  do  so.  For  these  reasons,  I  am  of 
opinion  that  the  present  case  comes  within 
the  policy,  and  not  within  the  exception, 

Jud^ient  for  the  plmntiff. 


1864. 
June  18 
July  4. 
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BEAD  V.  SDWABDS. 


Negligence — Mischievous  Animals — Dogs 
accustomed  to  hunt  Oame — Scienter, 

The  declaration  stated,  that  the  defendant 
inoufing  that  certain  of  his  dogs  were  accus- 
tomed to  hunt  for  and  pursue  game,  and  also 
hnomng  thai  the  plaintiff  preserved  game  in 

*  Dedded  in  the  Sittings  after  Trinity  Teim. 


a  certain  wood  of  the  plaintiff ,  so  negligently 
controlled  and  retrained  his  said  dogs  near 
to  the  said  u)ood  that  they  entered  the  said 
vfood  and'  hunted  and  destroyed  ihe  game 
therein.  It  was  proved  at  the  trial  that  the 
defendant  had  a  dog  of  a  peculiarly  mis- 
chievous disposition,  being  accustomed  to 
chase  and  destroy  game  on  its  own  cu^count, 
and  that  that  vice  was  knoum  to  the  defendant, 
who,  notwithstanding,  allowed  the  dog  to  he 
at  large  in  the  neighbourhood  of  the  plain- 
tiff* s  said  wood,  arid  that  the  dog  consequently 
entered  the  wood  and  did  the  damage  com- 
plained of: — Held,  that  the  declaration  was 
p7'oved  in  an  Ojctionahh  sense,  and  was  also 
good  after  verdict, 

Qusere — whether  the  owner  of  a  dog  is 
ansu>erable  in  trespass  for  every  unautho- 
rized entry  of  the  animal  into  the  land  of 
another. 

The  second  count  of  the  declaration  stated, 
that  on  divers  days  and  times  the  defendant 
then  knowing  that  certain  of  his  dogs  were 
accustomed  to  hunt  for  and  pursue  game, 
and  also  then  knowing  that  the  plaintiff 
preserved  and  had  game  in  the  wood  and 
plantation  of  the  plaintiff  hereinafter  men- 
tioned, so  negligently  kept  the  said  dogs 
near  to  the  said  wood  and  plantation,  that 
through  and  by  reason  thereof  the  defen- 
dant's said  dogs  broke  and  entered  the  said 
wood  and  plantation  of  the  plaintiff,  called 
Hockeiing  Wood,  situate  at,  d^a,  and  trod 
down,  damaged  and  destroyed  the  herbage, 
soil  and  underwood  thereof,  and  ran  about, 
hunted  and  chased  therein,  and  hunted, 
chased  and  pursued,  drove  about  and  dis- 
turbed, and  killed  and  destroyed  the  game, 
pheasants,  hares  and  rabbits  which  were  in 
the  said  wood,  by  reason  whereof  large 
quantities  of  the  said  game,  <bc.  were 
greatly  terrified,  affrighted  and  caused  to 
leave  the  said  wood  and  plantation  and  were 
injured;  and  by  reason  of  the  premises  the 
plaintiff  hath  been  and  is  seriously  damni- 
fied and  injured,  and  the  plaintiff's  right  to 
shoot  and  sport  in  the  said  wood  and  plant- 
ation hath  been  spoiled  and  damaged,  and 
divers  monies  heretofore  expended  and  laid 
out  in  and  about  and  incident  to  the  raising, 
rearing,  feeding,  taking  care  of  and  watch- 
ing the  said  game,  &c,  became  and  were 
wholly  lost  to  the  plaintiff;  and  the  plaintiff 
was  thereby  caused  to  incur  greater  expense 
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than  he  would  have  done  in  and  abont  the 
watching  and  taking  care  of  the  said  wood, 
game,  &c,;  and  the  plaintitf  hath  also  thereby 
been  deprived  of  the  said  game,  &c.,  and 
of  the  enjoyment  thereof,  and  of  having 
such  pleasure  and  recreation  therein,  as 
otherwise  and  but  for  the  premises  he 
would  have  had ;  and  also  thereby  the  plain- 
tiff hath  been  deprived  of  divers  great  gains 
and  profits  which  otherwise  and  but  for 
the  premises  he  would  have  derived,  and 
which  might  and  would  have  accrued  to 
the  plaintiff  there&om,  and  from  the  dis- 
posal thereof! 

To  this  count  the  defendant  pleaded — 
first,  not  guilty;  thirdly,  that  the  dogs  were 
not  the  defendant's ;  f oiuthly,  that  the  wood 
and  plantation  were  not  the  plaintiff's; 
fifthly,  so  fiu:  as  related  to  the  alleged  right  to 
shoot  and  sport,  that  the  plaintiff  had  no  right 
to  shoot  or  have  sport  as  alleged;  sixthly, 
that  the  defendant  did  not  know  that  the 
said  dogs  were  accustomed  to  hunt  for  and 
pursue  game,  nor  did  he  know  that  the 
plaintiff  preserved  and  had  game  in  the  said 
wood  and  plantation.    Issue  thereon. 

The  cause  was  tried,  before  Cockbum, 
C.J.,  at  the  Norfolk  Spring  Assizes  for 
1864,  when  it  appeared  that  the  plaintiff 
occupied  Hockering  farm  and  wood  in 
Norfolk,  where  he  preserved  and  had 
pheasants  and  other  game,  and  that  the 
defendant,  who  had  a  farm  close  to  the 
plaintiff's,  was  the  owner  of  a  pointer 
which  had  entered  the  plaintiff's  wood 
and  had  injured  and  destroyed  the  game 
therein.  It  was  proved  that  this  dog  had 
not  merely  the  propensity  common  to 
many  dogs  of  chasing  and  pursuing  game, 
but  that  it  had  the  habit  of  going  out  and 
hunting  game  on  its  own  account,  and  that 
the  defendant,  although  he  was  aware  of 
this  and  had  been  cautioned  about  it  by 
the  plaintiff's  gamekeepers,  allowed  the 
dog  to  remain  loose,  in  consequence  of 
which  it  got  into  the  plaintiff's  wood  and 
injured  ti^e  game  there  in  the  way  com- 
plained o£  The  jury  found  a  verdict  for  the 
plainti£^  damages  51,,  which  was  entered 
for  the  plaintiff  for  the  second  count  only. 
A  rule  nisi  was  afterwards  obtained  to  set 
the  same  aside,  and  to  enter  a  verdict  for 
the  defendant,  on  the  ground  that  there 
was  no  evidence  in  support  of  the  declara- 
tion, and  also  to  arrest  the  judgment  on 


the  ground  that  the  second  count  disclosed 
no  cause  of  action. 

Hayes,  Sery.  and  Metcalfe  shewed  cause 
against  such  rule. — This  second  count  may 
be  treated  as  a  count  in  an  action  on  the  case 
for  not  restraining  a  dog  known  to  his  owner 
to  have  a  mischievous  propensity.  The  evi- 
dence fully  supported  this,  for  it  shewed 
that  the  dog  had  the  propensity  to  hunt  for 
game  on  the  plaintiff's  preserve,  and  that  • 
the  defendant  had  been  informed  of  this 
and  had  yet  neglected  to  properly  prevent 
the  dog  from  exercising  such  mischievous 
propensity. 

[WiLLBS,  J.  referred  to  a  case  in  the 
Tear  Book,  20  Edw.  4.  (1)]. 

(1)  The  following  is  the  case  refeired  to  in  the 
Year-Book,  20  Edw.  4,  fo.  10  b : 

In  trespMB  for  entering  pl»mtiff*i  cloae  and 
deuMturing  bifl  herbage  with  hia  beasts, — 

I^er  Gery  (for  defendant). — Action  not  maintain- 
able, for  defendant  says  that  all  the  men  of  D.  had 
had  common  in  200  acres  of  moor  from  time  where- 
of memory  is  not  to  the  oontnury,  and  that  the 
plaintiflTs  land  is  adjoining  to  the  200  acres  in 
which  they  were  put,  and  that  they  entered  in  the 
land  of  the  plaintiff  without  defendant's  know- 
ledge, and  immediately  the  defendant  knew  it,  he 
drove  them  oot;  wherefore  be  prays  jadgnnent,  fcc. 

Brigga. — This  is  no  plea;  for  if  they  wish  to  pre- 
scribe, he  ought  to  prescribe  in  a  certain  name^as 
of  a  town  corporation. 

Brian, — Aa  hr  as  this  is  conoemed,  the  plea 
seems  good  enough;  but  it  appears  to  me  that  the 
plea  is  naught  for  another  cause ;  for  when  he  put 
his  beasts  in  the  common,  he  ought  to  use  his  com- 
mon BO  that  they  do  no  wrong  to  another  man; 
and  if  the  land  in  which  he  ought  to  have  this 
common  is  not  inclosed,  as  it  is  here,  he  ought 
to  keep  his  beasts  in  the  common  and  out  of  the 
land  of  another. 

LittUicn, — I  think  so  too;  for  I  nndentand  thst 
this  is  the  law :  if  a  common  road  lies  over  the 
land  of  divers  men,  and  if  a  drover  come  with  hit 
beasts,  and  some  of  them  go  out  of  the  way,  he 
shall  be  punished  in  an  action  of  trespass;  and  so  here. 

Townaend, — ^Then  we  say  that  we  put  in  oor 
beasts,  and  they  were  driven  out  of  the  oommon 
by  wild  beoMU  ;  to  wit,  dogt, 

Brian. — What  is  this  to  the  purpose  t 

Townsend, — In  that  case  he  may  have  an  action 
against  the  master  of  the  dog. 

Nele. — Have  you  in  your  country  wild  dogs  I 
This  is  wonderful. 

Brian,  —  Notwithstanding  you  may  have  an 
action  against  the  dog*s  master,  still  the  plaintiff 
may  have  an  action  affainst  you;  as  if  I  bail  goods 
to  a  man  to  keep,  and  a  stranger  takes  them  out 
of  his  possession,  I  may  have  an  action  against 
him  or  against  my  bailee. 

Oenny, — We  traverse  generally  not  guilty. 

Brian, — ^That  is  right ;  for  you  or  £e  dogs  [qy. 
dog*s  master  t  j  should  be  punished,  for  the  pSontiff 
is  injured  wroogfully. 
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The  effect  of  that  case  is  that  the  owner 
is  bound  to  restrain  his  animals  from  stray- 
ing beyond  the  conmion,  and  that  case 
seems  also  to  assume  that  if  a  dog  drove 
them  off  the  common  an  action  would  lie 
against  the  owner  of  the  dog. 

[WiLUAJCS,  J.  referred  to  Cooke  v. 
Waring  (2).] 

In  HarUey  ▼.  Harriinan  (3)  the  decla- 
ration was  not  proved ;  but  the  Court  held 
that  if  the  owner  of  the  dog  knew  it  was 
aecostomed  to  bite  sheep,  he  would  have 
*  been  responsible  for  its  having  done  so. 
An  action  lies  for  dischaiging  guns  near 
the  decoy  pond  of  another,  with  design  to 
dammfy  the  owner  by  frightening  away 
the  wild  fowl  resorting  thereto— J^fr6/«  v. 
HidtenngUl  (4),  (Jarrington  v.  Taylor  (6). 
It  18  true  that  an  action  does  not  lie  for 
disturbing  a  rookery,  because  a  man  can 
have  no  property  in  rooks,  or  any  right  to 
have  them  resort  to  his  trees — Hannam 
V.  MoekeU  (6).  But  with  regard  to  game, 
the  owner  of  the  land  on  which  the  game 
,  is  kept  has  such  a  qualified  property  in  the 
game  whilst  it  ia  on  his  land  as  will  enable 
him  to  maintain  an  action  for  disturbing 
it;  indeed,  when  the  game  has  been  started 
and  killed  on  his  land,  his  property  in  it 
becomes  absolute — Sutton  v.  Moody  (7), 
Bigg  v.  the  Earl  of  Lonsdale  (8),  Blades  v. 
^W«  W,  The  ease  of  Swans  (10),  The 
Qu4»a  V.  Head  (1 1)  and  The  Queen  v.  Pratt 
(12). 

(yjlfalley  and  Keane^  in  support  of  the 
rule.— No  action  wUl  lie  for  negligently 
keqnng  a  dog  because  he  is  accustomed  to 
hunt  game.  The  case  of  Cox  v«  Burbidge 
(13)  ^ews  that  the  gist  of  the  cause  of 
action  is  the  keeping,  and  not  the  neg- 

(2)  2  H.  &  Coh.  882;  8.c  82  Law  J.  Bep.  (ir.s.) 
Eieh.2S2. 

(3)  1  B.  fc  Aid.  620. 

(4)  11  Eait,  574,  n. 

(5)  Ibid.  571. 

m  2  B.  fc  C.  984. 

(7)  1  Ld.  Baym.  250. 

(8)  1  Hmi  fc  N.  988;  a.  a  26  Law  J.  Bep.  (ir.s.) 
Bxeh.  196. 

(9)  18  Com.  B.  Bep  N.S.  844;  s.  o.  82  Law  J. 
Bep.  (H.8.)  C.P.  182, 

(10)  7  Bep.  15. 

(11)  1  P.  A  F.  850. 

(12)  4  EL  ft  K  860;  a.  e.  24  Law  J.  Bep.  (n.b.) 
M.C.  118. 

<13)  13  Com.  B.  Bep.  N.S.  480;  a.  c.  82  Law  J. 
fi«p.(ir.8.)C.P.  89. 

Kaw  SiRxas,  34.— C.P. 


ligently  keeping,  an  animal  known  to  have 
a  mischievous  or  ferocious  propensity,  that 
is  tp  say,  the  owner  will  be  liable  for  the  * 
consequences  if  he  keeps  a  ferocious  bull, 
or  a  dog  which  he  knows  is  accustomed 
to  bite  sheep  or  to  bite  hogs — BouUon  v. 
Batiks  (14) ;  but  what  is  there  in  the  law 
which  prevents  a  person  from  keeping  a 
dog  accustomed  to  pursue  and  bite  game  \ 
When  the  game  has  been  started  and 
killed  on  the  land,  there  is,  no  doubt,  a  pro* 
perty  in  such  dead  game  in  the  owner  of 
the  land ;  but  there  is  no  such  property  in 
live  game ;  and  tiiere  is  nothing,  it  is  sub- 
mitted, wldch  makes  it  unlawful  for  a 
person  to  keep  dogs  which  hunt  Hve  game, 
nor  is  the  owner  of  a  dog  liable  for  a  tres- 
pass committed  by  the  dog  in  going  after 
game,  where  the  trespass  has  not  been 
encouraged  by  him,  but  was  on  his  part 
involuntary.  In  Broumv.  Giles  (15)  Park, 
J.  was  of  opinion  that  a  dog  jumping  into 
a  field  without  the  consent  of  its  master 
was  not  a  trespass  for  which  an  action 
would  lie  ;  and  in  MiUen  v.  Fandrye  (16) 
the  defendant's  dog  chased  the  plaintiff's 
sheep ;  the  defendant  called  him  off,  and 
it  was  held  no  action  lay.  It  is  stated  in  Tlie 
King  v.  Huggins  (17) :  "  There  are,  indeed, 
cases  of  murder  where  no  act  was  done  by 
the  persons  guilty ;  as  the  letting  loose  a  » 
wild  beast,  which  the  party  knows  to  be 
mischievous,  and  he  kiUs  a  man '';  and  in 
Mason  v.  Keeling  (18)  :  *' There  is  a  great 
difference,  it  is  said,  between  horses  and 
oxen,  in  which  a  man  has  a  valuable  pro- 
perty, and  which  are  not  so  f&miliar  to 
mankind,  and  dogs ;  the  former  the  owner 
ought  to  confine,  and  take  all  reasonable 
caution  that  they  do  no  mischief,  otherwise 
an  action  will  lie  against  him ;  but  otherwise 
of  dogs  before  he  has  notice  of  some  mis-  * 
chievous  quality."  The  only  scienter  which 
is  alleged  in  the  declaration  in  the  present 
case  is,  that  the  dog  is  accustomed  to 
hunt  for  and  pursue  game;  but  that  is 
not  a  vice  in  a  dog  which  imposes  on  its 
owner  the  obligation  to  fasten  it  up  and 
restrain  it 

Qur,  adv,  vult, 

(14)  Cro.  Car.  254. 

(15)  1  Car.  k  P.  118. 

(16)  Pop.  161. 

(17)  2  Ld.  Baym.  1588. 

(18)  1  IbiA606. 
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The  judgment  of  the  Court  (19)  was 
(July  4)  deUvered  by — 

WiLLKS,  J. — We  discharge  the  rule  to 
enter  a  verdict  for  the  defendant,  because 
the  declaration  was  proved,  and  that  in  a 
sense  in  which  there  was  a  cause  of  action. 
The  question  was  much  argued,  whether  the 
owner  of  a  dog  is  answerable  in  trespass 
for  every  unauUiorized  entry  of  the  animal 
into  the  land  of  another,  as  is  the  case 
of  an  ox;  and  reasons  were  offered, 
which  we  need  not  now  estimate,  for  a 
distinction  in  this  respect  between  oxen  and 
dogs  or  cats,  on  account  of,  first,  the  diffi- 
culty or  impossibility  of  keeping  the  latter 
under  restraint ;  and,  secondly,  the  slight- 
ness  of  the  damage  which  their  wandering 
ordinarily  causes;  thirdly,  the  common 
usage  of  mankind  to  allow  them  a  wider 
liberty;  and,  lastly,  their  not  being  con- 
sidered in  law  as  absolutely  being  the 
chattels  of  the  owner,  so  as  to  be  the 
subject  of  larceny.  It  is  not,  however, 
necessary,  in  the  principal  case,  to  an- 
swer this  question,  because  it  was  proved 
at  the  trial  that  the  dog  which  ^d  the 
damage  was  of  a  peculiarly  mischievous 
disposition,  being  accustomed  to  chase  and 
destroy  game  on  its  own  account ;  that  that 
vice  was  known  to  its  owner,  the  defendant; 
and  that  he,  notwithstanding,  allowed  it  to 
be  at  large  in  the  neighbourhood  of  the 
plaintiff's  wood,  in  which  there  was  game  ; 
so  that  the  entry  of  the  dog  into  the  wood, 
and  the  destruction  of  game,  was  the  natu- 
ral and  immediate  result  of  the  animal's 
peculiarly  mischievous  disposition,  which 
his  owner  knew  of,  and  did  not  control 

As  to  the  property  damaged  being  game, 
we  think  this  is  no  answer  to  the  action, 
because  the  law  recognizes  in  the  proprietor 
of  land  a  qualified  right  to  game  whilst  it 
is  upon  the  land. 

We  also  discharge  the  rule  to  arrest  the 
judgment,  because  after  verdict  the  decla^ 
ration  may  be  read  as  capable  of  being,  and 
therefore  must  be  taken  to  have  been,  in 
fact,  proved  in  an  actionable  sense. 

Utile  discharged. 


(19)  Wmiams,  J.,  WiUet,   J.,  B^lea,  J.  and 
Keating;  J. 


1864.      ) 
Anril  21  •  >  *^^N^™^^"*  ^-  ^he  Falkland 

jV*      26  *   I  ELANDS  COMPANY. 

Damages — Remoteness — Costs  of  Litiga- 
tion. 

The  plaintiffs  toere  cwners  of  a  vessel  tkar- 
tered  as  a  general  ship  from  Lofsdon  to  Val- 
paraiso^ mth  libti'ty  to  touch  <U  the  FalkUmd 
Islands,  She  had  on  board  goods  consigned 
to  the  defendants  at  the  Falkland  Islandt, 
and  400  barrels  of  gunpowder  for  Voir 
paraiso.  When  she  arrioed  at  the  FaUdand 
Islands  it  teas  necessary  for  her  to  tadoad 
her  gunpowder  before  she  could  enter  the 
harbottr.  The  defendants  accordingly  lent 
the  captain  a  vessel  in  which  temporarily 
to  stow  the  powder.  Subsequently^  the  defen- 
dants removed  the  pettier  into  another 
vessel^  which  was  not  a  proper  one  for  the 
purpose^  and  the  latter  vessel  went  down  with 
the  powder  on  board  The  captain  went  on 
to  Valparaiso^  and  not  having  delivered  the 
gunpowder  or  otherwise  satisfied  the  eon- 
signeesy  he  was  sued  by  them.  The  captain 
defended  the  action  and  was  defeated^ 
incurring  considerahle  costs  in  so  doing : — 
Held,  thaty  though  the  defendants  were  liable 
to  the  plaintiff  for  the  value  of  the  gun- 
powder, they  were  not  liable  for  the  costs 
incurred  in  defending  the  action  at  Val- 
paraiso (1). 

This  was  an  action  tried,  before  Erie, 
C.J.,  at  the  Sittings  in  London  after  Hilary 
Term,  1864. 

The  declaration  contained  a  count  on  a 
contract,  by  the  defendants,  safely  and 
securely  to  keep  certain  gunpowder;  breach 
— ^that  the  d^endants  did  not  safely  and 
securely  keep  the  said  gunpowder;  and 
also  a  count  on  a  contract  by  the  defen- 
dants to  use  due  and  proper  care  and  dili- 
gence in  the  keeping  of  certain  gunpowder 
intrusted  to  them  by  the  plaint^.  Breach 
— That  the  defendants  did  not  use  due  and 
proper  care  and  diligence  in  the  keeping  of 
the  said  gunpowder.     The  declaration  also 

*  Decided  in  Trinity  Tenn. 

(1)  It  is  difficult  to  say  whether  the  ratio  deci- 
dendi in  this  case  was,  that  the  oonduot  of  the 
captain  in  defending  the  action  at  Valpaniso  wai 
imprudent,  or  that  the  costs  incurred  in  that 
action  are  too  remote  to  he  given  as  damages. 
Each  ratio  is  sufficient,  and  oaoh  ia  refetied  to. 
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all^^ed,  as  special  damage,  that,  by  reason 
of  the  said  seyeml  premises,  the  plaintiff  had 
incurred  and  become  liable  to  pay,  and  had 
paid,  laige  sumsof  money  by  way  of  damages 
to  the  owners  of  the  said  goods,  and  were 
compelled  to  pay  the  said  parties  their  costs 
of  obtaining  the  said  damages,  and  had 
thereby  incurred  heavy  costs  himself  from 
the  dum  of  the  said  parties. 

The  facts  were,  that  the  plaintiff  was 
owner  of  a  vessel,  called  the  Johanna 
Okiffa.  This  vessel  was  chartered  by  Smith 
k  Co.,  merchants,  in  London,  as  a  general 
ship,  for  a  voyage  from  London  to  Val- 
paraiso, with  liberty  to  touch  at  Fort 
Stanley,  in  the  Falkland  Islands.  Part  of 
her  cargo  consisted  of  400  k^  of  gun- 
powder to  go  to  Valparaiso,  and  she  had 
also  on  board  a  consignment  of  goods  for 
the  defendants  at  Port  Stanley. 

When  the  ship  arrived  at  Port  Stanley 
she  was  not  allowed  to  proceed  to  the  usual 
landing-place  on  account  of  her  having 
gunpowder  on  board,  and  accordingly  an 
arrangement  was  made  by  the  captain  with 
the  defendants  that  the  powder  should  be 
taken  oot  and  placed  oa  board  a  vessel 
belonging  to  the  d^endants,  called  the 
JVury,  liter  which  she  could  proceed  to 
the  vaaaal  landing-place  and  deliver  the  de- 
fendants* goods,  lids  was  accordingly  done. 
Sobsequently  the  defendants,  beingdesirous 
to  make  use  of  the  Fadry,  transferred  the 
powder  to  another  vessel  of  theirs,  called  the 
Uljf,  This  was  a  vessel  which  was  only  half- 
decked,  and  a  gale  coming  on,  she  went 
down  with  the  powder  on  board.  The  cap- 
tain knew  of  the  removal  of  the  powder, 
but  did  not  express,  either  assent  or  dissent 

When  the  Johanna  Ohiffa  arrived  at 
Valparaiso,  the  consignees  of  the  powder 
instituted  proceedings  and  arrested  the  ship 
onaccouttt  of  the  non-deUvery  of  the  powder. 
The  captain  appeared  and  defended  the 
action,  and  judgment  was  pronounced 
against  him  for  312Z.,  the  value  of  the 
powder.  In  these  proceedings  he  also  in- 
corred  costs  to  theamount  of  99/.  12^.  The 
proceedings  in  the  court  at  Valparaiso  were 
put  in  evidence  at  the  trial 

The  defendants  contended  that  the  pow- 
der was  put  on  board  the  defendants'  vessels 
for  the  convenience  of  the  captain  alone ; 
that  the  defendants  were  under  no  obligation 
vith  respect  to  keeping  the  gunpowder,  and 


that  it  was  entirely  under  the  control  of  the 
captain,  to  whom  the  defendants  had  lent 
their  vessels;  that  the  captain,  not  objecting, 
must  be  taken  to  have  assented  to  the 
powder  being  transferred  from  the  ^<Ury 
to  the  Lily,  so  that  no  obligation  was  cast 
upon  the  defendants  by  that  transaction. 
The  defendants  also  contended  that  the 
plaintiff  was,  at  any  rate,  not  entitled  to 
recover  the  costs  of  defending  the  action  at 
Valparaiso. 

The  learned  Judge  told  the  jury  that  if 
the  defendants,  wi^out  the  consent  of  the 
captain,  removed  the  gunpowder  into  a 
yessel  which  was  not  proper  for  the  recep- 
tion of  it,  they  were  liable  for  any  injuiy 
arising  from  that  act,  and  that,  if  they 
thou^t  the  Lily  was  not  a  proper  veasel 
wherein  to  stow  the  gunpowder,  they  ought 
to  find  for  the  plaintiff  for  the  value  of  the 
gunpowder.  He  also  told  them  that  if  they 
Uiought  the  conduct  of  the  captain  was 
reasonable  and  prudent  in  defending  the 
action  at  Valparabo,  they  might  give  the 
plaintiff  the  costs  of  that  litigation  as 
damages  in  this  action. 

The  juiy  found  for  the  plaintiff.  They 
stated  their  opinion  that  the  Lily  was  not 
a  proper  vessel  wherein  to  stow  the  gun- 
powder; that  the  captain  was  aware  of  the 
removal  of  the  gunpowder,  but  that  he  did 
not  assent  to  it  They  gave  damages  312/. 
for  the  valpe  of  the  gunpowder,  and  99/.  1 2«. 
for  the  costs  of  the  litigation  at  Valparaiso. 

Leave  was  reserved  to  the  defendants  to 
move  to  reduce  the  damages  by  the  amount 
of  the  costs. 

Kartlakej  in  Easter  Term,  April  21, 
moved  accordingly,  and  also  for  a  new 
trial  on  the  ground  that  the  learned  Judge 
ought  to  have  told  the  jury  that  the  de- 
fendants, as  gratuitous  bailees,  were  not 
liable ;  and  that  the  captain,  having  known 
of  and  not  objected  to  the  removal,  must 
be  taken  to  have  assented  to  it 

Williams,  J. — ^As  to  the  second  part  of  the 
application,  there  will  be  no  rule.  Whatever 
might  have  been  the  case  if  the  goods  had 
remained  on  board  the  Fairyy  the  result  of 
the  removal  of  them  to  the  LUy  is  clearly 
to  render  the  defendants  liable.  This  was 
either  a  trespass  in  removing  the  goods  to 
an  improper  place  without  the  consent  of 
the  owner,  or,  at  least,  it  cast  upon  the 
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defendants  the  ordinary  duties  of  bailees, 
namely,  to  take  reasonable  care  of  the  goods. 
This  they  have  not  done.  There  is  no  pre- 
tence, for  saying  that  the  jmy  ought  to  have 
been  told,  as  a  matter  of  law,  that  the  cap- 
tain having  stood  by  and  not  objected  to 
the  removid  of  the  powder,  must  be  taken 
to  have  assented  to  it.  Upon  the  point  of 
damages,  we  think  there  should  be  a  rule  to 
shew  cause. 

LfwAand  JEronym<m(May  26)8hewed  cause 
against  the  rule. — ^The  party  who  does  the 
wrong  is  responsible  for  all  the  consequences 
of  his  wrongful  act,  provided  the  party  who 
suffers  the  wrong  or  those  who  represent 
him  have  done  that  which  prudent  persons 
can  reasonably  be  required  to  do—TindcUly, 
Bell(\)  and  Bro<m  v.  Hall  (2).  The  juiy 
here  have  found  that  the  conduct  of  the 
plaintiff  was  prudent  There  is  no  ques- 
tion here  of  remoteness;  the  proceedings  at 
Valparaiso  were  the  direct  and  natural  con- 
sequence of  the  loss  of  the  gunpowder. 

Karslake  and  FoUockf  in  support  of  the 
rule. — ^The  plaintiff  is  not  entitled  to  recover 
these  damages.  There  is  no  case  in  which 
in  an  action  for  breach  of  a  contract  of  bail- 
ment the  plaintiff  has  been  held  to  be  en- 
titled to  recover  more  than  the  value  of  the 
goods.  Whether  the  captain  was  right  in 
defending  the  action  or  not  has  nothuig  to 
do  with  the  question.  Even  if  the  defence 
had  been  successful,  the  plaintiff  would 
have  been  entitled  to  recover- as  against  the  . 
defendants  the  full  value  of  the  gunpowder. 
But  he  cannot  recover  any  more.  Ilie  cases 
relating  to  a  warranty,  referred  to  in  Mayne 
on  Damages,  p.  29,  stand  on  an  entirely 
different  footing.  A.  sells  a  horse  to  R  and 
warrants  him  to  be  sound;  R  sells  him  to 
C.  with  a  similar  warranty;  C,  finding  the 
horse  unsound,  sues  B.  in  an  action  for 
breach  of  warranty,  and  B,  acting  upon  the 
faith  of  the  toarrantff  given  him  hy  ii,  de- 
fends the  action;  then  when  B.  in  his  turn 
sues  A.  for  the  breach  of  warranty,  he  may 
recover  not  only  the  costs  and  damages 
which  C.  has  recovered  against  him,  but 
also  his  own  costs  and  damages  in  defending 
the  action,  if  that  defence  was  prudent. 
But)  as  pointed  out  by  Parke,  R,  in  Walker 


V.  Hatton{S\  that  is  because  A.  was  led  hy 
B.  to  believe  that  the  horse  was  sound;  if 
A.  was  aware  of  the  defect  in  the  hone 
when  he  defended  the  action,  or  by  reason- 
able diligence  could  have  discovered  it,  he 
could  not  recover,  as  was  held  in  Wrigktitp 
▼.  Chamberlain  (iy 

Erle,  C.J. — I  am  of  opinion  that  the 
rule  to  reduce  the  damages  should  be  made 
absolute. — [The  learned  Judge  stated  the 
facts  of  the  case,  and  continued] — ^The  juiy 
having  found  that  the  Lify  was  an  improper 
vessel  in  which  to  stow  the  powder,  there 
is  a  breach  of  duty  on  the  part  of  tiie 
defendants,  notwithstanding  that  they  an 
gratuitous  bailees.  The  question  is  for  wbat 
damages  they  are  liable.  They  are  dearly 
liable  for  the  value  of  the  powder,  which  is 
taken  to  be  312^,  but  in  addition  to  that 
the  plaintiff  claims  the  costs  of  defending  a 
claim  made  by  the  consignees  of  the  powder 
at  Valparaiso.  The  captain  was  called  upon 
by  virtue  of  his  contract  to  deliver  the  goods, 
and  as  he  was  unable  to  do  so,  and  failed 
to  satisfy  the  claim  of  the  consignees,  the 
ship  was  arrested  and  proceedings  institated 
to  recover  damages  for  the  breach  of  con- 
tract. The  captain  must  have  known  that 
to  an  action  on  a  bill  of  lading,  it  was  no 
answer  that  he  had  delivered  the  goods  into 
the  hands  of  some  oneelse,  whohad  destroyed 
or  lest  them.  Nevertheless,  he  defended 
himselfagainst  the  claim  and  failed.  But  the 
costs  of  this  defence  in  no  way  arose  from 
the  loss  of  the  gunpowder  in  that  sense, 
that  they  are  damages  which  may  be  reco- 
vered against  the  persons  who  are  respoa- 
sible for  that  loss.  In  TindaU^. Bell (l),ihe 
Court  of  Exchequer  held,  that  the  plaintiff 
could  not  recover  as  damages  the  costs  of 
litigation  which  arose  out  of  the  iigory 
unless  those  costs  were  such  as  a  prudent 
man  would  have  incurred ;  and  they  were 
also  of  opinion,  that  the  costs  there  claimed 
as  damages  were  not  such  as  a  prudent  man 
would  have  incurred.  What  is  decided  in 
that  case  is,  that  at  least  the  conduct  of  the 
plaintiff  in  incurring  the  costs  claimed  as 
damages  must  be  prudent  But  in  this  case 
I  think  the  damages  are  too  remote. 


(1)  llMee.&W.228;8.c.  12  Law  J.  Rep.  (n.s.) 
Exch.  160. 

(2)  7  Com.  R  lUp.  N.S.  508. 


(3)  10  Mee.  &  W.  2i9  (at  p.  255);  8.c  U  Law 
J.  Kep.  (n.s.)  Exch.  861. 

(4)  7  Soott,  598. 
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WiLUAMB,  J. — ^I  am  of  the  same  opinion. 
The  question  is,  whether  the  act  of  the 
captain  in  incnning  costs  at  Valparaiso  is  a 
consequence  of  the  wrongful  act  of  the  de- 
fendants for  which  they  are  liable.  I  think 
there  is  no  evidence  to  shew  that  the  con- 
dact  of  the  captain  was  prudent  in  this 
respect.  The  costs  incurred  in  upholding  a 
defence  which  was  wholly  untenable  were 
s  useless  and  wasteful  expenditure  of  money, 
and  I  do  not  think  the  defendants  ought  to 
be  called  upon  to  reimburse  them. 

WiLLES,  J. — ^I  am  of  the  same  opinion. 
In  order  that  the  plaintiff  may  be  entitled 
to  recover  these  costs,  he  must  shew  that 
the  conduct  of  the  captain  in  defending 
the  action  at  Valparaiso  was  reasonable  It 
eertunly  would  not  have  been  so  here,  and 
I  am  of  opinion  that  the  plaintiff  has  not 
made  out  his  claim  for  special  damage. 

Bylsb,  J.  concurred. 

Muie  absohUe, 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Common  Flecu,) 

1864. 
June  18 
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TOBIN  V.  HABFOBD.' 


Marine  Insurance —  Time  Policy — Valued 
Policy — Total  and  Partial  Lose. 

A  policy  of  insurance  for  twelve  months 
on  ehip  and  cargo,  the  ship  being  intended 
for  the  barter  trade  on  the  coast  of  Africa, 
contained  a  stipulation  that  ** outward  cargo 
should  be  considered  hometeard  interest 
twentyfour  hours  after  arrival  at  the  first 
port  or  place  of  trade"  By  a  subsequent 
clause  the  policy  was  declared  to  be  **  on 
the  $hip  valued  at  2,000^,  cargo  valued  at 
8,000^"  There  was  liberty  given  to  the 
insured  "to  discharge,  load,  unload,  reload, 
SfU,  barter,  exchange  and  trade"  any  part 
of  the  cargo.  The  ship  arrived  at  a  place 
on  the  coast  of  Africa  and  there  discharged 
a  large  part  of  her  cargo,- and  after  a  stay 
of  more  than  twenty-four  h&urs  proceeded 
towards  other  ports  in  order  to  take  in  other 
cargo;  before  arriving  at  her  next  port  of 
destination  she^was  totally  lost : — Held,  that 
the  insurers  were  not  liable  to  pay  the  whole 
8,000/.,  but  a  proportion  only;   that  the 

*  Decided  in  the  SittingB  after  Trinity  Term, 
cnram  Pollock,  C.B.,Crom(iton,  J.,  Bramwell,  B, 
Channell,  B.,  Bbckbnm,  J.  and  Shee,  J. 


valuation  in  the  policy  was  applicable  to 
what  was  substantially  a  full  cargo,  whereas 
here  there  was  not  substantiaUy  a  full 
cargo. 

Held,  also,  that  the  proportion  of  the 
8,000/.  which  the  underwriters  were  liable 
to  pay,  was  to  be  ascertained  by  finding  the 
proportion  which  the  goods  on  board  at  the 
time  of  the  loss  bore  to  a  full  cargo,  and  if 
this  proportion  could  not  be  found,  that  then 
the  underwriters  uwuld  be  liable  ojs  upon  an 
open  policy  underwritten  for  8,000/. 

This  was  an  appeal  by  the  plaintiff 
against  the  decision  of  the  Court  of  Com- 
mon Pleas,  making  absolute  a  rule  to  enter 
a  verdict  for  the  defendant  pursuant  to 
leave  reserved.  The  facts  and  arguments 
are  set  forth  in  the  report  below  (1). 

The  following  is  a  short  summaiy  of  the 
case.  The  action  was  on  a  policy  of  insur- 
ance on  a  vessel  called  the  Shark,  for 
,  twelve  months,  commencing  from  the  dat« 
of  the  vessel's  leaving  the  port  of  Liverpool, 
on  any  kind  of  goods  and  merchandises, 
and  abo  on  the  body  of  the  ship.  It  was 
provided  in  the  policy  that  it  should  be 
lawful  for  the  ship  to  proceed  to  touch  and 
stay  at  any  ports  or  places,  with  leave  to 
discharge,  load,  unload,  reload,  sell,  barter, 
exchange  and  trade  all  or  either  goods  or 
properly  upon  the  coast  of  Africa  and 
African  islands,  <&c,  without  prejudice  to 
the  insurance.  The  outward  cargo  was  to 
be  considered  homeward  interest,  twenty- 
four  hours  after  arrival  at  the  first  port 
or  place  of  trade.  The  policy  was  declared 
to  be  on  the  ship  for  2,000/L  and  on  the 
cargo  for  8,000/.  The  defendant  had  under- 
written the  policy  for  100/. 

The  ship  saUed  in  due  course  and  ar- 
rived at  Kinsembo,  on  the  coast  of  Africa. 
8he  had  then  on  board  a  cargo,  the  prime 
cost  of  which  was  6,226/.  5«.  M,,  and  she 
landed  there  a  portion,  the  invoice  cost  of 
which  was  3,952/.  8«.  3<2.  A  few  days 
afterwards,  without  taking  in  any  fresh 
cargo,  she  sailed  away,  and  while  on  her 
way  to  Congo,  for  the  purpose  of  taking  in 
fresh  cargo,  and  during  the  time  insured 
against,  she  was  totally  lost  by  perils  of 
the  sea.  The  defendant  paid  into  court 
20/.  in  respect  of  the  loss  of  the  ship,  and 

(1)  82  Law  J.  Rep.  (n.S.)  C.P.  134. 
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43^  in  respect  of  the  loss  of  the  cai*go» 
The  plaintiff  contended  that  the  under- 
writers were  liable  as  for  a  total  loss  of 
the  cargo,  and  that  they  were  bound  to 
pay  the  whole  8,000^,  and  consequently 
that  the  defendant  was  bound  to  pay  the 
whole  of  the  100/.  without  any  reference 
to  the  proportion,  which  the  cargo  lost  bore 
to  the  cargo  with  which  the  ship  had  started 
on  her  voyage. 

A  verdict  was  entered  for  the  plaintiff 
for  37/.,  the  difference  between  the  amount 
paid  in  and  the  amount  claimed,  leave 
being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  himself. 

Bofdll  (J.  Brown  with  him)  (June  17), 
for  the  plaintiff,  the  appellant,  contended 
that  the  plaintiff  was  entitled  to  recover 
the  whole  sum  of  8,000/.  in  respect  of  the 
loss  of  the  cargo;  that  the  policy  was  framed 
to  meet  the  case  of  a  shifting  cargo,  and 
that  it  was  the  intention  of  the  parties  that 
that  sum  should  be  deemed  and  taken  to  be 
the  value  of  the  goods  on  board  at  the  time 
the  ship  went  down. 

Mdlith  (iMsh  and  Sir  O,  Honyman  with 
him),  for  the  defendant,  the  respondent, 
urged  that,  although  the  plaintiff  would 
have  been  entitled  to  receive  the  8,000/. 
if  there  had  been  a  whole  cargo  on  board, 
yet  as  the  goods  on  board  at  the  time  of 
the  loss  were  only  a  portion  of  a  cargo,  the 
plaintiff  was  entitled  to  recover  only  such 
a  proportion  of  the  8,000/.  as  the  portion 
of  cargo  on  board  at  the  time  of  tibe  loss 
bore  to  a  complete  cargo. 

Cftr,  adv,  vuU, 

The  following  judgments  were  delivered 
on  the  18th  of  June. — 

Pollock,  C.B. — I  believe,  with  the  ex- 
ception of  my  Brother  Bramwell,  who  entei^ 
tains  some  doubt  upon  the  matter  but  does 
not  differ  from  our  judgment,  that  we  are 
all  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed^  for  the 
reasons  stated  in  the  judgment  of  that 
Court  I  will  merely  add,  for  my  own  part 
(the  rest  of  the  Court  not  being  responsible 
for  what  I  say),  that  the  question  as  stated 
by  Mr.  Melli^  seems  to  be,  what  is  the 
meaning  of  the  word  ''  cargo"  1 — ^whether 
<<  cargo"  means  the  goods  that  may  acd- 
dentiJly  be  on  board  the  vessel  at  a  parti- 
cular moment,  or  whether  it  is  used  with 


reference  to  the  anticipation  of  tiiat  which 
the  vessel  is  really  afterwards  to  cany. 
Applying  to  the  word  the  ordinary  rules 
of  construction,  I  think  there  cannot  be  a 
question  that  it  must  mean,  not  the  aod- 
dental  goods  that  may  happen  to  be  on 
board,  which  no  doubt  may  be  called  the 
vessel's  ^*  cargo  "  in  one  sense,  but  that  it 
must  have  reference  to  something  more,  to 
be  derived  from  the  known  emf^ymeat 
of  the  vessel  The  "  cargo,"  in  my  opinion, 
means  the  entire  quantity  of  goods  which 
are  expected  to  be  put  on  board* 

Cbomptoh,  J. — ^I  am  of  the  same  opinion, 
for  the  reasons  stated  by  my  Brother  Wilr 
liams  in  the  Court  below,  and  now  given 
by  the  Lord  Chief  Baron. 

Bbamwxll,  B. — ^I  am  sony  to  say  that 
in  my  mind  there  is  oonsidefable  doubt^ 
to  which  I  would  desire  to  give  expreasioiL 
I  have  not  the  courage  to  differ  from  the 
opinion  of  the  learned  Judges  in  the  Court 
below,  and  of  my  Loixi  and  my  learned 
Brothers  now  present,  but  I  think  that  my 
own  unassisted  judgment  would  not  have 
come  to  the  same  conclusion  at  which  they 
have  arrived.  This  is  a  policy  on  the  ship 
and  goods,  and  a  valued  policy  on  goods ; 
and  it  is  upon  a  voyage  where  the  ship  is  to 
sail  with  more  or  less  cargo  in  her,  and  come 
back  with  more  or  less  cargo  in  her.  The 
character  of  the  trade  is  such  that  it  is  im- 
possible for  the  assured  to  say  at  any  time 
what  is  the  quantity  of  cai^  on  board,  and 
what  its  nature  and  value, — ^probably  he 
can  tell  when  she  goes  out  what  she  carries 
—or  when  she  is  finally  on  her  voyage  home^ 
what  she  has  got ;  but  as  to  the  intermediate 
ports  he  cannot  tell  beforehand,  m*  by  ad- 
vice, what  is  to  be  given  to  him.  In  order 
to  guard  against  that,  he  says,  I  will  effect 
a  policy  for  8,000/.,  whereby  it  is  to  be 
assumed  that  the  ship  has  always  on  board 
8,000^  worth  of  goods.  It  is  said  that  it 
isareproach  to  this  policy  that  it  is  wagering: 
no  doubt  it  is ;  but  the  justification  of  it  is, 
that  it  is  the  least  gaming  speculation  that 
the  assured  can  enter  into.  If  he  had  had 
no  policy  at  tjjl,  his  voyage  woold  have 
been  of  a  more  wagering  and  speculative 
character,  and  in  no  other  possible  way, 
according  to  his  account,  can  he  insure 
himself  Therefore,  although  this  is  wager- 
ing, it  has  the  merit  of  being  the  least 
wagering  transaction  that  can  be  entered 
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into  in  relation  to  the  matter  in  hand.  Now, 
doeoments  ongbt  to  be  construed  not  so 
mnch  in  relation  to  extreme  improbabilities, 
bnt  rather  with  reference  to  what  is  likely 
to  happen.  It  was  probable  that  the  vessel 
would  always  have  on  board  a  substantial 
cargo;  that  at  one  place  she  might  put  out 
goods  to  a  considerable  amount,  and  at 
another  place  she  might  take  in  probably 
what  was  worthless.  We  have  not  delegated 
to  us  the  power  to  make  this  instrument, 
but  merely  to  construe  the  agreement  for 
the  parties.  Then,  what  construction  ought 
it  to  receive  f  It  is  a  policy  on  ship  and 
goods,  and  manifestly,  but  for  the  statement 
of  value,  it  would  be  a  policy  upon  what- 
ever goods  are  on  board  at  the  time :  be- 
canse  the  shipper  is  at  liberty  to  put  some 
goods  outandtake  some  in,  and  put  those  out 
again,  and  again  take  others  in.  The  ship  is 
inlneA  at  2,000/.,  and  the  cargo  valued  at 
8,000/.    Making  every  allowance  as  I  do 
for  the  unmethodical  way  in  which  the 
policy  is  drawn,  it  seems  strange  that  the 
introduction  of  ^e  word  "  cargo"  (by  which 
I  believe  the  parties  meant  no  more  than 
goods)  should  make  the  policy  mean  that 
it  is  not  to  be  a  valued  policy  upon  the 
goods,  but  that  it  is  to  be  a  viUued  policy 
on  a  sort  of  entity,  or  thing,  which  is 
called  a  cargo,  and  that  it  is  afterwards 
to   be   found    out    what    proportion  the 
actoal  goods  on  board  bore  to  this  cargo, 
llien,  avowedly,  there  is  not  only  consi- 
derable difficulty  in    applying  that  rule, 
bnt  it  really  is  an  impossibUity,  because 
the  word  ''cargo,"  as  certainly  was  conceded 
by  Mr.  Mellish  yesterday,  does  not  mean  a 
foil  caigo.  If  the  vessel  had  taken  a  partial 
or  not  a  full  cargo  out  with  her,  and  was 
totally  lost, — so  if  she  was  lost  on  her  final 
voyage  home  with  not  a  fuU  cargo,  it  is 
conceded,  as  I  understand,  that  the  whole 
8,000/.    would    have    been    recoverable. 
Therefore,    the  word  "cargo''    here  does 
not  mean  a  fhU  caigo.  Then,  what  other 
meaning  is  to  be  given  to  it  f  It  is  said 
that  it  is  an   intended  cargo,  or  a  des^ 
tined  caigo,  the  cargo  which  it  was  right 
she  should  have  at  the  time,  and  not  an 
incomplete  cargo.    Why  so?  It  possibly 
may  be,  that  if  the  ship  got  to  a  port  and 
a  quantity  of  cargo  was  there  for  her, 
and  after  she  had  got  some  on  board,  was 
blown  out  to  sea  and  lost  before  she  had 


got  the  residue  on  board,  it  might  possibly 
be  said  that  there  was  not  the  intended 
cargo  on  board,  and  that  the  intended  cargo 
in  that  sense  was  not  lost.  Supposing  that 
is  so,  why  in  this  particular  case  hfid  the 
vessel  not  got  on  board  her  cargo  t  She 
had  got  on  board  everything  that  it  was 
intended  she  should  have  there;  she  was 
not  in  a  state  of  incompleteness  in  any  sense. 
She  had  gone  out  witii  a  great  quantity  of 
goods,  and  had  landed  some  of  them  at  this 
place,  Kinsembo,  and  then  she  was  lost  with 
the  residue.  Suppose  that  she  had  started 
with  the  residue  only  on  board,  and  landed 
none  at  Kinsembo,  if  I  understand  Mr. 
Mellish's  concession  right,  the  plaintiff 
would  have  been  entitled  to  recover  the 
whole  8,000/1,  for  she  would  then  have  had 
on  board  her  destined  and  intended  cargo, 
and  having  put  none  of  it  out  there  would 
have  been  a  loss  of  the  cai*go  within  the 
meaning  of  the  policy.  It  seems  strange 
that  because  she  takes  out  something  more, 
and  that  additional  portion  is  landed  at 
this  place,  the  plaintiff  cannot  recover 
the  8,000/.  Suppose  the  vessel  had  taken 
something  on  board  at  Kinsembo ;  suppose 
she  had  filled  up  with  a  variety  of  goods  of 
small  value,  it  is,  I  believe,  admitted  that  she 
would  have  had  her  destined  cargo  on  board. 
It  seems  to  me  singular  that  talang  in  those 
few  comparatively  worthless  goods  at  Kin- 
sembo should  make  her  have  her  cargo  on 
board.  All  these  circumstances  would  have 
made  me  think  (of  course  I  cannot  think  so 
now,  after  the  unanimous  judgment  of  the 
Court  of  Common  Pleas  and  of  my  learned 
Brethren  here)  that  this  word  "  cargo"  was 
simply  identical  with  'Hhe  goods";  and, 
consequently,  that  the  true  construction  of 
the  policy  would  have  been  in  conformity 
with  what  has  been  contended  on  behalf  of 
the  plaintiff. 

llien,  with  respect  to  the  authorities. 
The  reasoning  of  the  Court  in  Shaw  v.  Felton 
(2)  is,  I  think,  in  favour  of  the  plaintiff.  In 
Forbes  v.  Aipiftall{S)  the  Court  expressly 
say,  that  because  the  intended  cargo  was 
not  on  board  the  whole  of  the  freight  was 
not  the  subject  of  the  loss,  and  tluat  they 
must  take  such  a  proportion  as  the  cargo 
put  on  board  bore  to  the  intended  cai*go. 

(2)  2  EMt,  109. 

(3)  18  Ibid.  828. 
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I  tiiink  that  that  case  is  in  the  plaii^ 
tiff's  &vour,  because  here  the  whole  of  the 
intended  cargo  was  on  board  A  similar 
remark  applies  to  the  case  of  Rickman  v. 
Cargtairs  (4).  I  think,  therefore,  if  I  had 
been  left  to  myself  upon  the  authorities  I 
should  have  decided  this  case  in  favour  of 
the  plaintiff.  I  am  at  a  loss  to  understand 
the  meaning  of  the  Court  of  Common  Fleas, 
confessedly  acknowledging  that  the  fact  of 
this  being  a  valued  policy  must  be  left  out 
of  consideration  in  apportioning  the  loss. 
However,  I  must,  of  course,  concur  with  the 
judgment  of  the  Court 

Blackburn,  J. — Agreeing  as  I  do  with 
the  majority  of  this  Court,  tiiat  the  Court 
of  Common  Pleas  were  right  in  their  deci- 
sion, and  right  also  in  what  I  understand 
to  be  their  reasons,  I  would  wish  to  say 
with  regard  to  the  real  point  to  be  decided, 
that  in  my  mind  the  fact  that  tlus  is  a 
valued  policy  is  a  mere  accident,  and  has 
nothing  to  do  with  the  question.  The  ques- 
tion of  whether  there  was  a  total  or  a  par- 
tial loss  is  independent  in  this  case,  as  in 
my  mind  it  ought  to  be  in  every  case,  of 
whether  the  policy  was  valued  or  not  valued. 
The  question  in  all  cases  is,  what  is  the  sub- 
ject-matter that  is  covered  by  the  insurance) 
Let  us  see  whether  the  whole  of  the  subject- 
matter  is  lost,  in  which  case  it  would  be  a 
total  loss,  or  whether  only  a  part  is  lost,  in 
which  case  it  would  be  a  partial  loss,  the 
amount  of  which  would  depend  on  the  pro- 
portion which  the  part  that  was  lost  bore 
to  the  subject-matter  of  the  insurance.  Then, 
if  that  is  a  valued  policy,  the  value  being 
admitted,  the  sum  when  reduced  to  figures 
is  proved.  If  it  be  an  open  policy  you  must 
prove  the  value  of  the  whole  of  tilie  subject- 
matter.  It  would  come  to  the  same  result 
after  it  is  proved,  and  it  being  a  valued 
policy  only  dispenses  with  the  proof.  How- 
ever, in  my  mind  the  question  comes  to  be, 
what  is  the  subject-matter  of  insurance  in 
the  policy  1  The  policy  itself  is  made  up,  as 
every  policy  ought  to  be,  of  a  printed  form 
originally  intended  for  an  ordinary  voyage 
policy  altered  to  meet  this  peculiar  African 
trade,  and  further  altered  into  a  time  policy 
for  twelve  months.  Thus  much  appears 
clear  enough,  that  this  is  a  policy  partly  on 
the  ship  (with  which  we  are  not  now  con- 

(4)  6  B.  Jfc  Ad.  651. 


cemed),  and  partly  on  the  caigo.  To  my 
mind  it  is  immaterial  whether  it  said  on 
cargo  or  on  goods, — goods,  I  think,  would 
mean  cargo,  cargo  would  mean  goods.  It 
means,  in  my  opinion,  the  goods  which,  on 
such  a  voyage,  would  be  all  that  are  to  be 
carried  by  ^e  vessel  as  her  cargo,  and  if  it 
had  been  the  word  '^goods,"  the  same  would 
have  been  meant,  ^e  faicts  appear  to  be 
this :  that  this  ship  sailed  on  this  time  policy 
from  Liverpool,  and  that  it  attached  on  the 
cargo  whidi  she  had  on  board.  Hie  nature 
of  the  adventure  on  which,  she  was  bound 
to  the  coast  of  Africa,  was  that  the  cargo 
taken  on  board  at  Liverpool  was  intended 
to  be  substituted  and  exchanged  by  barter 
for  caigo  the  produce  of  the  coast  of  Africa. 
There  are  words  in  the  body  of  the  policy 
intended  to  meet  that  state  of  things,  and 
which,  no  doubt,  were  framed  in  those  terms 
when  originally  the  natives  were  in  the 
habit  of  carrying  on  the  barter  from  their 
canoes  alongside  the  ship,  and  as  the  master 
parted  with  the  European  goods  which  the 
natives  wanted  to  receive,  he  obtained  from 
the  natives  the  produce  of  their  country  in 
exchange.  The  effect  of  the  words  in  the 
policy  is,  that  it  is  to  continue  to  attach  to 
what  is  substituted  for  the  goods  originally 
put  on  board :  that  this  policy  on  the  cargo 
that  went  out  is  to  be  also  on  the  cargo  that 
comes  in  the  place  of  it  afterwards.  In  this 
case  it  appears  that  the  cargo  that  went  out 
from  Liverpool  to  Africa  arrived  on  the 
coast  of  Africa,  and  that  57  per  cent  was 
safely  landed,  and  the  ship  was  lost  with 
the  other  43  per  cent  on  board.  Nothing 
being  substituted  for  the  57  per  cent  whi<£ 
had  left  the  ship,  it  seems  very  clear  that, 
as  nothing  had  been  put  on  board  to  take 
the  place  of  that  which  was  safely  landed, 
only  43  per  cent  was  lost  of  that  on 
which  the  risk  had  originally  attached.  That 
is  in  effect  what  was  decided  in  the  Court 
below.  Had  other  produce  been  partially 
put  on  board,  it  might  have  been  a  trouble- 
some question,  not  of  law  but  of  fact,  whe- 
ther that  which  was  partially  put  on  board 
was  the  whole  of  what  was  intended  to  be 
substituted,  or  only  a  part  of  it  When  the 
question  arises  it  will  be  time  enough  to 
consider  it.  But  the  Court  below  had  evi- 
dently that  present  to  their  mind,  and  they 
expressly  point  to  that  where  they  speak  of 
the  datum  value  of  tbe  full  cargo  intended 
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to  be  pat  OB  board.  Had  some  other  pro- 
duce been  pat  on  board  and  the  ship  then 
lost,  I  hardly  know  how  one  could  then  get 
at  this  datum,  except  by  a  compromise  or 
igreement  between  the  parties.  But  that 
difficulty  does  not  apply  to  the  present  case, 
for  it  seems  to  me  to  be  clear  enough  that 
what  was  lost  waa  43  per  cent,  of  the  cargo, 
and  no  more.  That  being  so,  I  think  the 
decision  of  the  Court  below  was  perfectly 
right  for  the  reasons  I  have  stated. 

JudgvM:nl  affirmed. 


1864.        )     BS&BSFOSD  AND  OTHERS  9. 

May  28.*  /  montoomebis  and  akothbb. 

Skipping — Merchant  Shipping  Amend- 
mnU  Aet^  1862,  s.  67. — Landing  Goods 
entered  for  a  particular  Warehouse  — 
Offer  to  take  Delivery  —  Notice  before 
Landing, 

By  the  Merchant  Shipping  Amendment 
Act,  1862,  (25  d:  26  Vict.  c.  63.  s.  67.),  a 
shipowner  is  empowered  to  land  goods  im- 
ported in  his  ship  from  foreign  parts  sub- 
ject to  the  condition^  that   "  if  before  the 
goods  are  landed  the  owner  thereof  has  made 
entry  for  the  landing    and    warehousing 
thereof  at  any  particular  wharf  other  than 
that  at  which  the  ship  is  discharging^  and 
has  offered  and  been  ready  to  take  delivery 
thereof  and  the  shipowner   has  failed  to 
fnake  such  delivery ^  and  has  also  failed  at 
the  time  of  such  offer  to  give  the  oioner  of 
the  goods  correct  information  of  the  time  at 
which  such  goods  can  be  delivered^  then  the 
shipowner  shnll^  before  landing  or  unshipping 
such  goods  under  the  power  hereby  given  to 
him,  give  to  the  oumcr  of  t/ie  goods  twenty- 
four  hour^  notice  in  writing  of  his  readiness 
to  deliver  the  goods^  and  slially  if  he  lands 
or  unships  the  same  urithout  such  notice  do 
so  at  his  own  risk  and  expense^^: — Held, 
that  the  owner  of  the  goods  when  he  makes 
an  offer  to  take  delivery  of  them  must  be  in 
a  condition  to  receive  the  same  if  the  offer  be 
then  accepted  in  order  to  entitle  him  to  the 
henefil  of  such  condition. 

Held,  further  J  that  when  such  offer  is 
vwde,  the  shipowner^  if  he  then  faUs  not 
oa%'il»  make   delivery  of  the  goods,  but 

of  the  goods  informa- 


tion of  the  time  at  which  they  can  be  delivered^ 
is  bound  to  give  the  twenty-four  liouri 
notice  above  specified  before  he  lands  the 
goods,  although  he  wcu  never  aeked  to  give 
such  information. 

The  first  count  of  the  declaration  stated, 
that  before  and  at  the  time  of  the  griev- 
ances hereinafter  mentioned  the  plaintiffs 
were  owners  of  goods,  to  wit,  of  hides,  within 
the  meaning  of  the  Merchant  Shipping  Act, 
1862,  and  were  entitled,  as  agents  for  the 
owners  thereof,  to  the  possession  of  the 
same.  That  the  defendants  were  shipowners 
within  the  said  act,  and  were  authorized  to 
act  as  agents  for  the  owners  of  a  certain 
ship  called  the  CUy  of  Edinburgh,  and 
were  entitled  to  receive  the  freight,  demur- 
rage and  other  charges  in  respect  of  the 
said  ship.  That  the  said  goods  were  im- 
ported in  the  said  ship  from  foreign  parts 
into  the  United  Kingdom  in  the  said  ship, 
and  that  before  the  said  goods  were  landed  or 
unshipped  the  defendants  made  entry  of  the 
said  goods,  within  the  meaning  of  thesaid  act, 
for  the  landing  and  warehousing  thereof  at 
their  wharf,  called  Pickle  Herring  Upper 
Wharf,  which  said  wharf  was  not  the  wharf 
at  which  the  said  ship  was  discharging,  and 
were  entitled  and  ready  and  offered  to  take 
delivery  of  the  said  goods ;  of  all  which  pro- 
mises the  defendants  had  notice.  That  all 
things  were  done,  and  had  happened  and 
existed,  and  all  times  had  elapsed  to  entitle 
them  to  take  such  delivery,  and  to  land  the 
said  goods,  yet  the  defendants  did  not  allow 
them  to  do  so.  That  the  defendants  and  all 
persons  whose  duty  it  was  so  to  do  fsiiled 
to  make  such  delivery,  and  failed  at  the 
time  of  such  offer  to  give  the  plaintiffs  cor- 
rect information  of  the  time  at  which  the 
said  goods  could  be  delivered.  That,  with- 
out the  consent  of  the  plaintiffs,  the  defen- 
dants Lmded  and  unshipped  the  said  goods 
at  a  wharf  or  place,  to  wit,  at  the  London 
Docks,  other  than  the  plaintiffs*  whar^ 
which  had  been  named  in  the  entiy  as  afore- 
said, and  without  giving  to  them,  being 
the  owners  of  the  said  goods  and  wharf  as 
aforesaid,  twenty-four  hours'  notice  of  their 
readiness  to  deliver  the  said  goods,  and  did 
not  bear  or  pay  the  expenses  of  landing  and 
unshipping  the  same ;  and  that,  by  reason 
of  the  premises,  the  plaintiffs  were  com- 
pelled and  obliged,  in  order  to  obtain  pc«- 
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session  of  the  said  goods,  to  pay  diyen 
large  sums  of  money  and  the  expenses 
which  had  been  incurred  by  reason  of  such 
landing  and  unshipping  as  aforesaid,  and 
also  lost  the  use  of,  and  had  to  pay  large 
sums  for  the  demurrage  of  divers  barges 
and  lighters  which  they  had  employed  to 
take  delivery  of  the  said  goods,  deliveiy  of 
which  the  defendants  failed  to  make,  and 
did  not  allow  the  plaintiffs  to  take,  as  in 
that  count  mentioned. 

The  defendants  pleaded  the  general  issue ; 
and  traversed,  inter  alia,  that  the  plaintiffs 
were  ready  and  willing  and  had  offered  to 
take  delivery  of  the  goods ;  and  that  they, 
the  defendants,  had  notice  as  alleged. 

The  action  was  tried,  before  Byles,  J.,  at 
the  London  Sittings  after  Hilary  Term, 
1864,  when,  without  leaving  any  question 
to  the  jury,  a  verdict  was  entered,  by  con- 
sent, for  the  plaintiffs  for  10/.  2s.  6cL,  with 
leave  to  the  defendants  to  move  to  enter 
the  verdict  for  them  if  the  Court  should  be 
of  opinion  that  upon  the  &ct8  proved  the 
plaintiffs  were  not  entitled  to  recover,  the 
Court  having  power  to  draw  inferences  of 
fact 

The  plaintiffs  were  wharfingers,  and  the 
London  Dock  Company  were  the  real  de- 
fendants, the  question  being  as  to  the  con- 
struction of  ihe  7th  condition  or  para- 
graph in  the  67th  section  of  the  Merchant 
Shipping  Amendment  Act,  1862,  the  25  &  26 
Vict,  c  63.  (1),  and  the  rights  of  wharfin- 
gers thereunder. 

The  nominal  defendants  to  the  action 
were  the  agents  of  the  ship,  the  City  of 
Edinburgh,  mentioned  in  the  declaration, 
and  in  which,  amongst  other  goods,  were 
fifty  bales  of  hides,  the  bills  of  lading  as  to 
which  had  been  indorsed  by  the  consignees 
to  the  plaintiffs.    The  City  of  Edinhurgh 

(I)  The  67th  eectioii  exiActa,  that  '<  Where  the 
owner  of  any  goods  imported  in  any  ship  fvom 
foreign  parts  into  the  United  Kingdom  fails  to 
make  entry  thereof,  or  having  made  entry  thereof 
to  land  the  same  or  take  delivery  thereof  and  to 
proceed  therewith  with  all  convenient  speed,  by 
the  times  severally  hereinafter  mentioned,  the  ship- 
owner may  make  entry  of,  and  land  or  unship 
the  said  goods  at  the  times,  in  the  manner,  and 

subject  to  the  conditions  following  (that  is  to  say)  :*' 

•  •  • 

Amongst  other  conditions  is  the  following,  viz. 
"  (7.)  If  at  any  time  before  the  goods  are  landed  or 
unshipped  the  owner  thereof  has  made  entry  for 
the  hmding  and  warehousing  thereof  at  any  parti- 


anived  at  the  London  Docks  on  the  24th 
of  March  1863,  and  upon  her  reporting  her 
arrival  at  the  Custom-house,  and  before  the 
hides  (the  goods  in  question)  were  landed 
or  unshipped,  the  plaintiffs  as  owners  there- 
of passed  the  entry  at  the  Custom-house 
and  obtained  the  usual  order  for  the  deli- 
very  of  the  goods  overside  the  vessel  into 
craft,  to  be  landed  at  the  plaintiffs'  private 
wharf.  This  order  was  handed  by  the 
plaintiffs  to  their  lighterman,  of  the  name  of 
Cliapman,  who  sent  it  to  the  ship  by  the 
hands  of  his  apprentice  Caney.  Accordingly 
Caney  went  to  the  vessel  in  the  Loudon 
DockiB,  and  at  4  o'clock  p.m.  on  the  26th  of 
March  1863,  he  gave  this  order  for  deliveiy 
to  the  second  mate,  who  was  then  on  board 
in  charge  of  the  vessel,  and  at  the  same  time 
applied  for  the  goods.  The  mate  sidd  they 
were  not  ready,  and  Caney  thereupon  went 
away,  and  no  information  was  given  of  the 
time  when  the  goods  would  be  ready,  nor 
was  such  information  asked  for. 

It  appeared  in  evidence  that  Caney  was 
a  lad  of  only  about  eighteen,  and  that  he 
had  no  lighter  with  him  when  he  went  to 
the  vessel,  but  there  was  a  baige  belonging 
to  his  master  then  in  the  docks  about  100 
yards  off  from  the  vessel,  and  Chapman 
himself  gave  evidence  that  he  had  arranged 
with  other  men  to  use  their  craft  in  case  of 
need.  The  ordinary  working  hours  at  the 
docks  are  from  eight  to  four  in  the  after^ 
noon,  but  the  legal  hours  for  free  goods  are 
from  six  to  six,  and  occasionally  they  work 
during  those  hours.  At  the  time  Caney 
delivered  the  deliveiy-order  the  crew  had 
left  the  vessel 

On  the  28th  of  March  the  hides,  being 
reached  in  the  course  of  unloading  the 
vessel,  were  taken  out  and  landed  in  the 
docks  without  twenty-four  hours'  notice 

cular  wharf  or  warehouse  other  than  that  at  whidi 
the  ship  is  discharging,  and  has  offered,  and  been 
ready  to  take  delivery  thereof,  and  the  shipowner 
has  failed  to  make  such  delivery,  and  has  alio 
failed  at  the  time  of  such  offer  to  give  the  owner 
of  the  gtxxls  correct  information  of  the  time  at 
which  such  goods  can  be  delivered,  then  the  ship- 
owner shall,  before  landing  or  unshipping  such 
goods  under  the  power  hereby  given  to  him,  give 
to  the  owner  of  the  goods,  or  of  such  wharf  or 
warehouse  as  last  aforesaid,  twenty-four  hours* 
notice  in  writing  of  his  readiness  to  deliver  the 
goods,  and -shall,  if  he  lands  or  unships  Uie  same 
without  such  notice,  do  so  at  his  own  risk  and 
expense." 
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hftving  been  given  to  the  plaintiffs,  and  the 
dock  company  afterwards  refased  to  let  the 
plaintiffs  have  the  goods  except  upon  pay- 
ment of  10/.  2tf.  6d,,  their  usual  landing 
and  warehouse  charges.  The  plaintiffs, 
haying  paid  this  sum  under  protest,  brought 
the  present  action  to  recover  it  back;  and 
the  question  was,  whether  they  were  entitled 
to  the  twenty-four  hours'  notice  required  by 
the  67th  section  of  the  act  to  be  given 
by  the  shipowner  before  landing  the  goods 
by  him  under  the  powers  of  that  section. 

Oiffard^  for  the  defendants,  having  ob- 
tained a  rule  nui  to  enter  the  verdict  for  the 
defendants  pursuant  to  the  leave  reserved 
at  the  trial, — 

F.  M,  White  now  shewed  cause. — ^The 
plaintiffs  offered  and  were  ready  to  receive 
the  goods,  and  complied  with  the  terms  men- 
tioned in  the  7th  paragraph  to  section  67. 
of  25  &  26  Vict  c.  63.  so  as  to  entitle  them 
to  the  twenty-four  hours'  notice  before  the 
goods  were  landed  by  the  shipowner.  The 
cases  of  ChUUjfe  v.  Bourne  {2)  and  Howard 
V.  Skepherd(^\  shew  that,  according  to  the 
law  as  it  stood  before  that  statute,  the  ship- 
owner was  bound  to  wait  a  reasonable  time 
for  the  consignee  to  claim  delivery  of  the 
goods  before  landing  them.  The  clause  as  to 
Uie  twenty-four  hours'  notice  was  introduced 
into  the  act  at  the  instance  of  the  wharf- 
ingers, who  might  otherwise  have  been 
obliged  to  keep  their  craft  about  a  vessel 
for  a  longtime  uselessly  and  at  great  expense. 
Aooordi^  to  the  statute,  this  notice  must 
be  given  if  the  shipowner  fails  to  give  in- 
formation when  the  goods  will  be  ready  for 
delivery.  The  act  does  not  say  if  he  refuses, 
which  would  imply  a  previous  request,  but 
uses  the  word  "fftU."  Therefore,  if  he  omits 
to  give  such  information  he  must  then  give 
tiiem  twenty-fours'  hours  notice. 

Qiffard  and  Murphy,  in  support  of  the 
rale. — ^The  plaintiffs  did  not  apply  for  the 
goods  at  a  proper  time,  nor  with  the  proper 
means  and  appliances  for  receiving  them.  A 
mere  offer  to  take  deliyery  of  the  goods  will 
not  satisfy  the  statute.  There  must  be  at 
the  time  it  is  made  a  readiness  to  take 
sndi  delivery.  Here  the  plaintiffs  were  not 
so  ready  as  to  entitle  them  to  the  benefit 
of  the  7th  condition  in  the  67th  section. 

(2)  4  Bing.  N.C.  814;  nnd  in  error,  7  Man.  k  6. 
850,  and  11  CI.  k.  Fin.  45. 

(3)  9  Cam.  B.  Rep.  297;  s.c.  19  Law  J.  Rep. 
(ss.)  C.P.  249. 


What  was  done  by  them  on  the  occasion 
was,  in  fi&ct,  only  a  colourable  compliance 
with  the  statute.  The  offer  to  take  the  goods 
being  made  at  4  o'clock,  the  ordinary  hour 
to  leave  off  work,  and  when  in  fact  the  crew 
had  left,  was  not  a  proper  time  to  make  it 
a  good  offer  to  satisfy  the  statute.  It  might 
have  done  to  have  made  it  at  that  hour  if 
the  crew  were  still  there,  but  not  otherwise 
— Startup  V.  Ma/:donald  (4),  Then,  with 
regard  to  the  other  branch  of  this  section,  it 
is  submitted  the  words  "failed  at  the  time 
of  such  offer  to  give  the  owner  of  the  goods 
correct  information,"  <bc,  import  that  such 
information  had  been  previously  demanded. 
If  so,  then  as  none  was  here  asked  there 
was  no  failure  to  give  information. 

Erls,  C.  J. — In  considering  the  evidence 
in  this  case,  the  balance  to  my  mind  is  in 
£Eivour  of  the  plaintiffs'  right  to  recover.  The 
shipowner  had  a  right  to  land  the  goods, 
unless  the  merchant  brought  himself  within 
the  7th  condition  of  the  67th  section  of  the 
Merchant  Shipping  Amendment  Act,  1862. 
The  facts  appear  to  be  that  certain  hides 
being  on  board  the  ship,  the  Ctty  of  Edin- 
hurghy  in  the  London  Docks,  the  plaintiffs, 
the  owners  of  the  hides,  made  an  entry  and 
got  the  custom-house  order  for  their  delivery 
over  the  ship's  side ;  they  gave  that  order  to 
a  lighterman,  and  the  lighterman  sent  it  by 
a  young  man  of  the  name  of  Caney,  who 
went  on  board  the  ship  to  ask  for  the  goods 
and  gave  the  delivery-order  to  the  mate,  the 
person  then  in  charge  of  the  ship.  The  mate 
said  the  goods  were  not  ready,  whereupon 
the  young  man  went  away.  Now,  do  these 
facts  shew  that  the  plaintiffs  offered  and 
were  ready  to  take  delivery  of  the  goods  1 
It  is  clear  that  they  desired  to  take  them 
to  the  wharf,  and  they  sent  the  official  docu- 
ment which  entitled  them  to  receive  those 
goods,  through  the  proper  channel  (viz.  the 
lighterman)  for  taking  goods  from  the  ship 
to  the  wharf  where  they  were  destined.  I 
cannot  call  this  a  colourable  compliance  with 
the  statute.  If  what^was  done  had  occurred 
during  the  working  hours,  there  cannot  be 
the  least  doubt  that  a  lighterman  of  the  age 
of  eighteen  was  just  as  able  to  receive  a 
cargo  of  hides  as  a  lighterman  of  the  age  of 
twenty-one,  and  a  lighter  which  was  lying 
ten  or  twenty  yards  off  in  the  London  Dpcks 

(4)  6  Man.  ft  G.  593. 
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was  just  as  effeddye  for  the  pnrpose  as  if  it 
had  been  touching  the  side  of  the  ship. 
Great  stress  has  been  hdd  upon  the  £act  of 
Caney  being  sent  on  board  at  4  o'clock, 
whilst  the  practical  working  hours  in  the 
docks  for  many  purposes  cease  at  4  o'clock. 
I  think  if  the  goods  had  been  at  the  top 
and  the  working  people  had  broken  off  at 
4  o'clock,  and  Caney  had  then  come,  the 
mate  would  have  said,  '^I  accept  your  order, 
you  shall  have  the  gooda,^but  at  this  moment 
the  working  hours  have  ceased;  when  they 
begin  again  the  goods  will  be  ready  for  you." 
Instead  of  that,  Caney  was  told  that  the 
goods  were  not  ready, — ^in  fiust,  they  were  not 
ready  until  after  the  lapse  of  several  hours 
on  tiie  following  day.  I  therefore  cannot 
come  to  the  conclusion  that  there  was  any- 
thing to  render  this  offer  to  receive  the 
goods  from  being  a  readiness  to  receive 
them  because  it  was  made  at  4  o'clock.  If 
there  is  an  offer  to  take  delivery  and  a 
readiness  to  take  delivery  on  the  part  of  the 
merchant,  and  the  shipowner  at  the  time 
fails  to  deliver  the  goods,  and  fails  to  give 
correct  information  of  the  time  when  such 
goods  can  be  delivered,  then  the  shipowner 
must  give  twenty-four  hours'  notice  of  his 
readiness  to  deliver  the  goods.  Here  the 
shipowner  failed  to  make  such  deUveiy,  and 
at  the  time  of  the  offer  by  Caney  he  failed 
to  give  information  when  they  would  be 
ready,  and  no  twenty-four  hours'  notice  was 
given;  but,  on  the  contrary,  the  goods  were 
landed  without  such  notice.  I  think  the 
owners  of  the  goods  complied  with  all  the 
statute  requires  in  the  7th  condition  of 
section  67,  and  that  this  rule  should  be 
discharged. 

Williams,  J. — I  have  felt  some  difficidty 
in  this  case,  not  with  reference  to  any  ques- 
tion of  law,  but  as  to  the  conclusion  of  fact 
regarding  one  part  of  it  With  respect  to 
the  law,  I  think  Mr.  Qiffard's  argument  is 
correct,  that  there  must  not  only  be  a  failure 
on  the  part  of  the  shipowner  to  deliver  the 
goods  when  the  deliveiy  is  asked  for,  but 
that  the  party  who  asks  for  it,  must  be  in 
a  condition  to  receive  the  goods  if  the  offer 
be  accepted.  That  brings  it  to  a  question  of 
fact  (as  to  which  I  have  felt  some  difficulty), 
viz.,  whether  there  is  evidence  here  that  the 
owners  of  the  goods  were  ready  to  take  deli- 
very of  them.  My  Lord  and  my  learned 
Brothers  think  that  there  is  satisfactory 
evidence  that  such  was  the  case,  and  I  dare 


say  I  am  wrong  in  coming  to  a  eontraiy 
conclusion;  but  it  is  immaterial  that  I  feel 
a  difficulty  in  adopting  the  view  they  have 
taken  of  this  question  of  fact.    As  to  the 
remaining  point,  of  law,  wheth^  there  has 
been  a  fiulure  to  give  the  owners  of  the 
goods  information  of  the  time  at  which  such 
goods  could  be  delivered,  it  has  been  aigued, 
on  the  part  of  the  defendants,  that  in  order 
to  raise  that  question  it  is  necessaiy  not 
only  that  the  shipowner  should  not  have 
given  to  the  owners  such  information,  bnt 
that  he  should  have  been  asked  to  do  so, 
and  declined  to  give  it  after  having  been 
80  asked.    I  do  not  think  that  that  is  the 
proper  construction  of  that  part  of  the  sec- 
tion.   It  appears  to  me  that  that  passage 
was  inserted  in  the  statute  in  aid  of  and 
for  the  benefit  of  the  shipowner.    The  7th 
condition,  taken  generally,  deprives  him  of 
the  power  conferred  on  him  by  the  67th 
section,  and  in  the  event  of  his  not  being 
ready  to  deliver  the  goods  when  the  delivery 
is  asked  for,  punishes  him,  as  it  were,  by 
making  him  give  twenty-four  hours'  notice 
of  his  being  ready  to  deliver.    Then,  the 
meaning  of  this  passage  seems  to  me  to  be 
that  the  shipowner  shall  not  be  put  to  give 
such  notice,  if  when  he  is  not  in  a  condition 
to  deliver  the  goods  at  the  time  they  arc 
asked  for,  he  gives  information  of  the  time 
when  he  will  be  ready  to  deliver  them.  But 
if^  however,  he  fails  to  avail  himself  of  this 
opportunity  of  giving  the  owner  of  the 
goods  such  information,  he  will  be  obliged 
to  give  the  twenty-four  hours'  notice. 

Btles,  J. — My  Brother  Willes,  who  has 
left  the  Court,  is  of  the  same  opiiumi,  and 
he  has  handed  me  his  reasons  in  writing. 
He  says,  ''It  is  now  ascertained  that  Caney 
was  an  agent  to  offer  to  receive ;  that  he  did 
80  offer,  and  that  he  made  his  offer  to  a 
person  who  had  authority  to  receive  that 
offer;  that  Caney  was  ready,  that  is,  as  ready 
as  a  reasonable  man  would  be,  to  take  the 
goods,  and  that  the  shipowners  tailed  to 
give  the  owners  of  the  goods  correct  infor- 
mation of  the  time  at  which  the  goods  were 
to  be  delivered."  I  need  add  only  that  I 
quite  agree  in  all  the  observations  that  have 
been  made  by  the  rest  of  the  Court  on  the 
law  of  this  case,  upon  which^  indeed,  the 
Court  are  unanimous. 

Rule  discharged. 
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PBAY  V.  FKAY. 


L^l  —  DefamaJLory    Matter  —  What 
amounU  to. 

The  declaration  Bet  out  a  letter  addressed 
by  the  defendant  to  the  clerk  of  the  guardians 
of  a  poor-law  union  in  respect  of  an  aHoto- 
once  by  the  said  gvuirdiaiis  towards  the  main- 
tenance of  his^  the  defendant Sy  mother y  being 
also  the  mother  of  the  plaintiffs  in  part  of 
which  letter  it  was  stated^  ^^who"  (meaning 
the  plaintiff  J  ^^hcu  for  years,  urithout  the 
slightest  ccaue^  systematiccilly  done  everything 
she  can  to  annoy  m^ "  (meaning  the  defen- 
dantjy  "  and  I  am  sorry  to  say  my  mother 
is  only  too  glad  to  assist  her"  (meaning  the 
plaintiff  J,  ^^  Some  years  ago  they"  (mean- 
ing the  plaintiff^s  and  the  defendant's  said 
mother  and  the  plaintiff  J  ^^  dragged  me  into 
Chancery"  " and  almost  every  term  I  am 
obliged  to  appear  by  counsel   before    the 
Vice  Chancellor,  They  "  (  meaning  the  plain- 
tiffs and  the  defendan£s  said  mother  and 
the  plaintiff)  "  had  no  business  to  include 
me  in  the  bUl,  as  I  make  no  claim  to  my 
late  father's  property;  but  of  course  it  is  a 
pleasure  to  my  mother  and  Miss  Fray" 
(meaning  the  plaintiff)  '^  to  put  une  to  all 
the  expense  they"  (meaning  tJi€  plaintiffs 
and  the  defendants  said  mother  and  the 
plaintiff)  "  can."    "  Doubting  as  I  do  my 
mothet's  extreme  poverty,  I  think  the  proper 
test  of  it  is  aai  order  for  the  tvorkhouse,  the 
expense  of  which  should  be  borne  propor- 
tionatdy  between  all  her  children,  and  as 
Miss  Fray"  (meaning  tJu  plaintiff)  ^^is  a 
lady  of  independence  and  a  single  uKnnan, 
and  can  find  the  money  for  car  tying  oti  all 
sorts  of  law  proceedings,  she"  (meaning  the 
plaintiff)    "  should  not   be  exempted": — 
Held,  on  demurrer,  that  the  declaration  was 
good,  as  the  publicatuyn  of  the  above  letter 
tended  to  disparage  the  plaintiff^ s  character, 
and  was  therefore  libellous. 

The  declaration  stated,  that  the  defen- 
dant falsely  and  maliciously  wrote  and  pub- 
lished of  the  plaintifif,  in  the  form  of  a  letter 
Addressed  to  the  clerk  to  the  guardians  of 
«  certain  poor-law  union,  in  respect  of  an 
allowance  by  the  said  guardians  towards 
the  maintenance  of  his,  the  defendant's, 
mother,  being  also  the  mother  of  the  plain- 
tiff, the  words  following,  that  is  to  say: 


<<!''  (meaning  the  defendant)  ''do  not 
know  what  grounds  she"  (meaning  the 
said  mother  of  the  plaintiff  and  the  defen- 
dant) "  can  have  to  claim  of  your  board 
out-door  relief.  You  will  find  that  she" 
(meaning  the  said  mother  of  the  plaintiff 
and  the  defendant)  "does  not  belong  to 
your  parish ;  in  fcwt,  Mr.  Phillips,  your  re- 
lieving ofiUcer,  informed  me''  (meaning  the 
defendant)  "by  letter  more  than  twelve 
months  ago  that  her "  (meaning  the  plain- 
tiff's and  the  defendant's  said  mother) 
"  parish  was  Llanfair  Waterdine,  Salop,  a 
more  fitting  place  for  her "  (meaning  the 
plaintiff's  and  the  defendant's  said  mother) 
"  to  end  her  days  than  in  town,  but  her 
removal  would  not  suit  Miss  Fray's"  (mean- 
ing the  plaintiff's)  "purpose;  again,  I" 
(meaning  the  defendant)  "  say,  if  she" 
(meaning  the  plaintiff's  and  the  defendant's 
said  mother)  "is  a  pauper  she'^  (meaning 
the  plaintiff's  and  the  defendant's  said 
mother)  "  is  not  justified  in  renting  a  cot- 
tage and  paying  rates  and  taxes.  It  is 
only  done  to  keep  a  home  for  Miss  Fray" 
(meaning  the  plaintiff),  "who"  (meaning 
the  plaintiff)  "has  for  years,  without  the 
slightest  cause,  systematically  done  every- 
thing she"  (meaning  the  plaintiff)  "  can  to 
annoy  me"  (meaning  the  defendant),  "and 
I "  (meaning  the  defendant)  "  am  sony  to 
say  my  mother"  (meaning  the  said  mother 
of  the  plaintiff  and  the  defendant)  "is  only 
too  glad  to  assist  her"  (meaning  the  plain- 
tiff). "Some  years  ago  they"  (meaning 
the  plaintiff's  and  the  defendant's  said 
mother  and  the  plaintiff)  "dragged  me" 
(meaning  the  defendant)  "into  Chancery 
as  well  as  Mr.  Drew,  and  almost  every 
term  I"  (meaning  the  defendant)  "am 
obliged  to  appear  by  counsel  before  the 
Vice  Chancellor.  They"  (meaning  the  plain- 
tiff's and  the  defendant's  said  mother  and 
the  plaintiff)  "  had  no  business  to  include 
me"  (meaning  the  defendant)  "in  the  bill, 
as  I"  (meaning  the  defendant)  "make  do 
claim  to  my"  (meaning  the  defendant's) 
"  late  father's  property;  but  of  course  it  is 
a  pleasure  to  my  mother"  (meaning  the 
plaintiff's  and  the  defendant's  said  mother) 
"  and  Miss  Fray"  (meaning  the  plaintiff) 
"  to  put  me"  (meaning  the  defendant)  "  to 
all  the  expense  they"  (meaning  the  plain- 
tiff's and  the  defendant's  said  mother 
and  the  plaintiff)  "can.  My"  (meaning  the 
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defendant's)  "solicitor  has  had  notice  to 
appear  again  in  November.  The  cost  I" 
(meaning  the  defendant)  "have  been  put 
to  is  something  considerable,  and  how  I*' 
(meaning  the  defendant)  "  am  to  obtain 
the  money  to  pay  my"  (meaning  the 
defendant's)  "  solicitor  I"  (meaning  the 
defendant)  "do  not  know.  Doubting  as  I'' 
(meaning  the  defendant)  "do  mymother^s" 
(meaning  the  plaintifTs  and  the  defen- 
dant's said  mother)  "  extreme  poverty, 
I"  (meaning  the  defendant)  "think  the 
proper  test  of  it  is  an  order  for  the  work- 
house, the  expense  of  which  should  be 
borne  proportionately  between  all  her  chil- 
dren, and  as  Miss  Fray"  (meaning  the 
plaintiff)  "  is  a  lady  of  independence  and  a 
single  woman,  and  can  find  the  money  for 
carrying  on  all  sorts  of  law  proceedings, 
she"  (meaning  the  plaintiff)  "should  not 
be  exempted" 

Demurrer  thereto  and  joinder  in  de- 
murrer. 

Indertoiekj  in  support  of  the  demurrer. 
— The  declaration,  it  is  submitted,  discloses 
no  cause  of  action.  The  publication  of  the 
letter  which  is  there  set  out  is  not  libellous. 
To  be  libellous,  according  to  the  acknow- 
ledged definition  of  a  libel,  the  letter  must 
contain  such  a  reflection  upon  the  character 
of  the  plaintiff  as  would  be  calculated  to 
expose  her  to  hatred,  contempt  or  ridicule 
among  her  fellows.  Here  the  only  charge 
which  the  defendant  makes  against  her  is, 
that  of  dragging  him  into  a  Chancery  suit, 
and  all  that  is  stated  with  reference  to  that 
amounts  only  to  saying  that  the  plaintiff 
takes  a  pleasure  in  suing  the  defendant  in 
Chancery.  The  costs  which  he  is  thereby 
put  to  are  the  costs  which  the  law  awards, 
and  there  is  no  innuendo  su^esting  that 
the  letter  meant  to  infer  that  the  plaintiff 
carried  on  such  law  proceedings  impro- 
perly. 

[^Erle,  C.J. — ^The  publication  of  that 
which  can  by  any  construction  lower  the 
estimation  of  the  plaintiff's  character,  she 
has  a  riffht  to  have  left  as  a  question  to 
the  jury.  J 

The  only  point  no  doubt  is,  whether 
the  Court  can  say  that  what  has  been  here 
written  is  not  libellous.  In  Baylis  v.  Lauh 
renee  (1)  Lord  Denman  said,  "K  the  Judge 

(1)  11  Ad.  k  El.  920:  a.  c.  9  Law  J.  Rep.  (k.s.) 
Q.B.  196. 


and  juiy  think  the  publication  libdlooa, 
still,  if  on  the  record  it  appear  not  to  be 
so,  judgment  must  be  arrrested." 

Eble,  C.J. — ^We  cannot  say  that  what  is 
stated  in  this  letter  does  not  tend  to  dis- 
parage the  plaintiff's  character. 

The  plaintiff  appeared  in  person. 

Judgment  far  the  plaintiff  (2). 


1864. 
Nov.  24 


.} 


DOGGBTT  V.  CATTKRKB. 


Gaming — Betting  Hauset  Act,  16  <fc  17 
Vict,  c,  119.  *.  6. — Becovering  Depoeit, 

Where  a  person  resorted  hahitnaUy  to  a 
certain  spot  in  Hyde  Fork  for  the  purpose 
of  m4iking  bets  on  horse  races,  atui  there 
received  a  deposit  on  a  bet,  the  16  d:  17  Viet, 
c,  119.  «.  5.  is  applicable,  and  the  deposit 
may  be  recovered  as  money  had  and  received 
to  ^  use  of  the  depositor. 

This  was  an  action  tried  in  the  Sheriff 
Court  of  Middlesex. 

The  declaration  was  for  money  had  and 
received;  to  which  the  defendant  pleaded 
never  indebted,  and  that  the  money  was 
deposited  by  the  plaintiff  with  the  defen- 
dant under  a  contract  by  way  of  gaming 
and  wagering  and  ill^ally  betting  on 
horses  running  at  races. 

It  appeared  that  the  defendant  was  in 
the  habit  of  resorting  daily  to  a  certain 
spot  under  a  tree  in  Hyde  Park,  and  there 
making  bets  on  horse  races.  As  many  as  150 
to  200  persons  were  frequently  collected 
together  at  this  spot,  and  the  defendant 
exhibited  betting  lists  and  cards,  shewing 
the  odds  he  was  prepared  to  lay  against 
horses.  It  was  usual  for  persons  making 
bets  with  the  defendant  to  deposit  with  him 
the  amount  of  their  stakes.  It  was  to  re- 
cover a  sum  of  money  so  deposited  that  the 
present  action  was  brought. 

The  plaintiff  relied  on  the  16  &  17  Vict 
c.  119.  s.  5,  and  contended  that  he  was 
entitled  to  recover  the  deposit  as  money 
had  and  received  to  his  use,  under  that 
section. 


(2)  Conm  Erie,  CnT.,  Bylea,  J.  uid 


.J. 
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Upon  these  and  other  points  taken,  the 
Jnd^  of  the  SheTiffs'  Court  decided  in 
favour  of  the  defendant^  and  a  verdict  was 
ultimately  entered  for  him.  Leave  was, 
however,  reserved  to  the  plaintiff  to  move 
to  enter  the  verdict  for  him  for  the  amount 
of  the  deposit,  if  the  Court  should  be  of 
opinion  that  he  was  entitled  to  recover  the 
deposit  under  the   16  (fe  17  Vict.  c.  119. 

8.5. 

Teaiman  having  obtained  a  rule  accord- 

Salter  shewed  cause. — The  defendant 
is  not  bound  to  return  the  deposit  The 
16  &  17  Vict.  c.  119.  s.  5.  does  not  apply 
to  such  a  case.  That  act  was  passed  for 
the  suppression  of  betting- houses.  The 
4th  section  imposes  a  penalty  on  the 
''owner  or  occupier  of  any  house,  office, 
room,  or  place  opened,  kept,  or  used,"  for 
the  purposes  of  betting.  By  section  5.  "  any 
money  or  valuable  thing  received  by  any 
such  person  aforesaid,  as  a  deposit  on 
any  bet,  or  as  or  for  the  consideration  for 
any  such  assurance,  undertaking,  promise, 
or  agreement  as  aforesaid,  shall  be  deemed 
to  have  been  received  to  or  for  the  use  of 
the  person  firom  whom  the  same  was  re- 
ceived, and  such  money  or  valuable  thing 
may  be  recovered  accordingly."  This  clearly 
refers  only  to  money  received  by  persons 
who  are  owners  or  occupiers  of  a  '*  house, 
office,  room,  or  place,"  kept  or  used  for  the 
purpose  of  betting.  But  the  defendant  was 
not  such  a  person.  "Place"  must  mean 
some  building  where  the  business  of  betting 
can  be  carried  on.  It  is  conceded  that  if 
this  transaction  had  taken  place  in  a  house 
it  would  jiave  been  within  the  section. 

YeaiiiuMy  in  support  of  the  rule,  was 
not  called  on. 

Erlb,  C.J. — ^I  am  of  opinion  that  this 
nile  ought  to  be  made  absolute.  The  evi- 
dence shews  that  the  defendant  was  in  the 
habit  of  betting  generally  with  any  persons 
who  chose  to  resort  to  a  certain  spot  under 
a  tree  in  Hyde  Park,  where  the  defendant 
was  to  be  found,  and  that  he  used  this  place 
for  the  purpose  of  betting.  I  wish  particu- 
larly to  lay  stress  on  this,  that  the  witnesses 
proved  that  they  had  seen  the  defendant 
daily  at  the  same  spot  for  the  purpose  of 
betting  on  horse  races.  The  defendant 
received  the  money  for  a  purpose  which  it 


is  conceded  is  within  the  provisions  of  the 
act  But  it  is  contended  that  a  "place"  must 
mean  some  kind  of  structure.  The  mischief 
however,  is  equally  great  whether  this 
business  is  carried  on  under  the  shelter  of 
a  tree  or  in  a  room  in  a  house,  or  under 
a  tent.  The  mischief  intended  is  the  habit 
of  using  a  well-known  place  by  persons 
skilled  in  betting,  who  hold  out  to  im- 
provident persons  an  inducement  to  make 
bets.  I  am  clear  that  the  5th  section  was 
intended  to  prevent  the  habitual  use  of  any 
place  whatever  for  the  purpose  of  recover- 
ing bets. 

Keatino,  J. — I  am  of  the  same  opinion. 
The  only  question  is,  whether  this  is  a  place 
kept  or  used  for  the  purpose  of  betting 
within  the  meaning  of  this  act  of  parlia- 
ment) The  defendant  habitually  resorted 
to  a  certain  spot;  and  I  think  that  spot 
becomes  then  a  "place"  within  this  sec- 
tion. 

Bule  ah9oluU. 


1864. 
Nov 


64.      ) 
.  14.    / 


THB  VESTRY  OP  CHELSEA,  ap- 

pellants,  v.  kino,  respondent. 


Metropolis  Local  Management  Act — 
25  dc  26  Vict.  c.  102.  *.  73.-67  Oeo.  3. 
c.  xxix.  8,  68. 

The  57  Geo,  3.  c,  xxix,  contains  (amongst 
other  things  J  powers  for  the  suppression  of 
nuisances,  vnthin  a  certain  district  of  the 
metropolis,  and  by  section  68.  the  keeping  of 
pigs  within  forty  yards  of  any  street  is  pro- 
hibited, whether  the  same  be  a  nuisance  or 
not.  By  the  25  dc  26  Vict,  c,  102.  s,  73,  the 
poufers  of  improving  and  regulating  streets, 
and  for  the  "  suppression  "  cf  nuisances  con- 
tained in  the  57  Geo,  3.  c,  xxix.  are  applied 
to  a  larger  district :  —  Held,  dubitante 
Keating,  J.,  that  section  68.  of  the  57  Geo.  3. 
c.  xxix.,  being  a  power  of  prevention  and  not 
of  suppression,  did  not  apply  to  the  larger 
district, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  R^.  (n.&)  M.C.  p.  9.] 
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I  think  that  that  case  is  in  the  plain- 
tiff's favour,  because  here  the  whole  of  the 
intended  cargo  was  on  board.  A  similar 
remark  applies  to  the  case  of  Riekman  v. 
Carstairs  (4).  I  think,  therefore,  if  I  had 
been  left  to  myself  upon  the  authorities  I 
should  have  decided  this  case  in  favour  of 
the  plaintiff.  I  am  at  a  loss  to  understand 
the  meaning  of  the  Court  of  Common  Fleas, 
confessedly  acknowledging  that  the  fa/c^  of 
this  being  a  valued  policy  must  be  left  out 
of  consideration  in  apportioning  the  loss. 
However,  I  must,  of  course,  concur  with  the 
judgment  of  the  Court 

Blackbukn,  J. — ^Agreeing  as  I  do  with 
the  majority  of  this  Court,  that  the  Court 
of  Common  Pleas  were  right  in  their  deci- 
sion, and  right  also  in  what  I  understand 
to  be  their  reasons,  I  would  wish  to  say 
with  regard  to  the  real  point  to  be  decided, 
that  in  my  mind  the  fact  that  this  is  a 
valued  policy  is  a  mere  accident,  and  has 
nothing  to  do  with  the  question.  The  ques- 
tion of  whether  there  was  a  total  or  a  par- 
tial loss  is  independent  in  this  case,  as  in 
my  mind  it  ought  to  be  in  every  case,  of 
whether  the  policy  was  valued  or  not  valued. 
The  question  in  all  cases  is,  what  is  the  sub- 
ject-matter that  is  covered  by  the  insurance) 
Let  us  see  whether  the  whole  of  the  subject- 
matter  is  lost,  in  which  case  it  would  be  a 
total  loss,  or  whether  only  a  part  is  lost,  in 
which  case  it  would  be  a  partial  loss,  the 
amount  of  which  would  depend  on  the  pro- 
portion which  the  part  that  was  lost  bore 
to  the  subject-matter  of  the  insurance.  Then, 
if  that  is  a  valued  policy,  the  value  being 
admitted,  the  sum  when  reduced  to  figures 
is  proved.  If  it  be  an  open  policy  you  must 
prove  the  value  of  the  whole  of  tiie  subject- 
matter.  It  would  come  to  the  same  result 
after  it  is  proved,  and  it  being  a  valued 
policy  only  dispenses  with  the  proof.  How- 
ever, in  my  mind  the  question  comes  to  be, 
what  is  the  subject-matter  of  insurance  in 
the  policy)  The  policy  itself  is  made  up,  as 
every  policy  ought  to  be,  of  a  printed  form 
originally  intended  for  an  ordinary  voyage 
policy  altered  to  meet  this  peculiar  African 
trade,  and  further  altered  into  a  time  policy 
for  twelve  months.  Thus  much  appears 
clear  enough,  that  this  is  a  policy  partly  on 
the  ship  (with  which  we  are  not  now  con- 

<4)  BB,k  Ad.  651. 


oemed),  and  partly  on  the  cai^.  To  my 
mind  it  is  immaterial  whether  it  said  on 
caigo  or  on  goods, — goods,  I  think,  would 
mean  cargo,  cargo  would  mean  goods.  It 
means,  in  my  opinion,  the  goods  which,  on 
such  a  voyage,  would  be  all  that  are  to  be 
carried  by  t£e  vessel  as  her  cargo,  and  if  it 
had  been  the  word  "goods,"  the  same  would 
have  been  meant.  'Die  facts  appear  to  be 
this :  that  this  ship  sailed  on  this  time  policy 
from  Liverpool,  and  that  it  attached  on  the 
cargo  whidi  she  had  on  board.  The  nature 
of  the  adventure  on  which  she  was  bound 
to  the  coast  of  AMca,  was  that  the  cargo 
taken  on  board  at  Liverpool  was  intended 
to  be  substituted  and  exchanged  by  barter 
for  cargo  the  produce  of  the  coast  of  Africa 
There  are  words  in  the  body  of  the  policy 
intended  to  meet  that  state  of  things,  and 
which,  no  doubt,  were  framed  in  those  terms 
when  originally  the  natives  were  in  the 
habit  of  carrying  on  the  barter  from  their 
canoes  alongside  the  ship,  and  as  the  master 
parted  with  the  European  goods  which  the 
natives  wanted  to  receive,  he  obtained  from 
the  natives  the  produce  of  their  country  in 
exchange.  The  effect  of  the  words  in  the 
policy  is,  that  it  is  to  continue  to  attach  to 
what  is  substituted  for  the  goods  originally 
put  on  board :  that  this  policy  on  the  cargo 
that  went  out  is  to  be  also  on  the  cai^  that 
comes  in  the  place  of  it  afterwards.  In  this 
case  it  appears  that  the  cargo  that  went  out 
from  Liverpool  to  Africa  arrived  on  the 
coast  of  Africa,  and  that  57  per  cent  was 
safely  landed,  and  the  ship  was  lost  with 
the  other  43  per  cent  on  board.  Nothing 
being  substituted  for  the 67  percent,  whi^ 
had  left  the  ship,  it  seems  very  dear  that, 
as  nothing  had  been  put  on  board  to  take 
the  place  of  that  which  was  safely  landed, 
only  43  per  cent  was  lost  of  that  on 
which  the  risk  had  originally  attached.  That 
is  in  effect  what  was  decided  in  the  Court 
below.  Had  other  produce  been  partially 
put  on  board,  it  might  have  been  a  trouble- 
some question,  not  of  law  but  of  fact,  whe- 
ther that  whidi  was  partiaUy  put  on  board 
was  the  whole  of  what  was  intended  to  be 
substituted,  or  only  a  part  of  it  When  the 
question  arises  it  will  be  time  enough  to 
consider  it  But  the  Court  below  had  evi- 
dently that  present  to  their  mind,  and  they 
expressly  point  to  that  where  they  speak  of 
the  datum  value  of  the  full  cai^  intended 
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to  be  pat  on  board.  Had  some  other  pro- 
duce been  put  on  board  and  the  ship  then 
loet,  I  hardly  know  how  one  could  then  get 
at  this  datum,  except  by  a  compromiae  or 
agreement  between  the  parties.  But  that 
difficulty  does  not  apply  to  the  present  case, 
for  it  seems  to  me  to  be  clear  enough  that 
what  was  lost  was  43  per  cent  of  the  cargo, 
and  no  more.  That  being  so,  I  think  the 
decision  of  the  Court  below  was  perfectly 
right  for  the  reasons  I  have  stated. 

Jvxigment  affirmed. 


1864.        )      BB&BSFORD  AND  OTHEBS  V, 

May  28.*  j  montgoherie  and  anotheb. 

Shipping — Merchant  Shipping  Amend- 
mnU  Act,  1862,  >.  67. — Landing  Goods 
entered  for  a  particular  Warehouse  — 
Offer  to  take  Delivery  —  Notice  before 
lAtndmg, 

By  the  Merchant  Shipping  Amendment 
Act,  1862,  (25  <k  26  Vict.  c.  63.  «.  67.),  a 
ihipowner  is  empowered  to  land  goods  im- 
ported in  his  ship  from  foreign  parts  sub- 
ject to  the  condition^  that  *^if  before  the 
goods  are  landed  the  owner  thereof  Juis  made 
^ry  for  the  landing  and  warehousing 
thereof  at  any  particular  wharf  other  than 
thai  at  which  the  ship  is  discharging,  and 
has  offered  and  been  ready  to  take  delivery 
tltertof,  and  the  shipowner  has  failed  to 
make  such  delivery,  and  has  also  failed  at 
the  time  of  such  offer  to  give  the  owner  of 
the  goods  correct  information  of  the  time  at 
lohieh  such  goods  can  be  delivered,  then  the 
shipowner  shall,  before  landing  or  unshipping 
such  goods  under  the  power  hereby  given  to 
him,  give  to  the  owner  of  tJie  goods  twenty- 
four  hmrd  notice  in  writing  of  his  readiness 
<o  deliver  the  goods,  and  sliall,  if  he  lands 
or  unships  the  same  unthout  such  notice  do 
90  at  his  own  risk  and  expense^*: — Held, 
that  the  owner  of  the  goods  when  he  makes 
OA  offer  to  take  delivery  of  them  must  be  in 
a  condition  to  receive  the  same  if  the  offer  be 
then  accepted  in  order  to  entitle  him  to  the 
benefit  of  such  condition. 

Held,  further,  that  when  such  offer  is 
viade,  the  shipowner,  if  he  then  fails  tiot 
<ndy  to  make  delivery  of  the  goods,  but 
oho  to  give  such  owner  of  the  goods  informor 

♦  Decided  in  Trinity  Term. 
Xew  Skkies,  3i.— C.P. 


ticn  of  the  time  at  which  they  eon  be  delivered, 
is  bound  to  give  the  twenty-four  lumri 
notice  above  specified  before  he  lands  the 
goods,  although  he  was  never  asked  to  give 
such  information. 

The  first  count  of  the  declaration  stated, 
that  before  and  at  the  time  of  the  griev- 
ances hereinafter  mentioned  the  plaintiffs 
were  owners  of  goods,  to  wit,  of  hides,  within 
the  meaning  of  the  Merchant  Shipping  Act, 
1862,  and  were  entitled,  as  agents  for  the 
owners  thereof,  to  the  possession  of  the 
same.  That  the  defendants  were  shipowners 
within  the  said  act,  and  were  authorized  to 
act  as  agents  for  the  owners  of  a  certain 
ship  called  the  CUy  of  Edinburgh,  and 
were  entitled  to  receive  the  freight,  demur- 
rage and  other  charges  in  respect  of  the 
said  ship.  That  the  said  goods  were  im- 
ports in  the  said  ship  from  foreign  parts 
into  the  United  Kingdom  in  the  said  ship, 
and  that  before  the  said  goods  were  landed  or 
unshipped  the  defendants  made  entry  of  the 
said  goods,  within  the  meaning  of  the  said  act, 
for  ijie  landing  and  warehousing  thereof  at 
their  wharf,  called  Pickle  Herring  Upper 
Wharf,  which  said  wharf  was  not  the  wharf 
at  which  the  said  ship  was  discharging,  and 
were  entitled  and  ready  and  offered  to  take 
delivery  of  the  said  goods ;  of  all  which  pre- 
mises the  defendants  had  notice.  That  all 
things  were  done,  and  had  happened  and 
existed,  and  all  times  had  elapsed  to  entitle 
them  to  take  such  delivery,  and  to  land  the 
said  goods,  yet  the  defendants  did  not  allow 
them  to  do  so.  That  the  defendants  and  all 
persons  whose  duty  it  was  so  to  do  failed 
to  make  such  delivery,  and  failed  at  the 
time  of  such  offer  to  give  the  plaintiffs  cor- 
rect information  of  the  time  at  which  the 
said  goods  could  be  delivered.  That,  with- 
out the  consent  of  the  plaintiffs,  the  defen- 
dants landed  and  unshipped  the  said  goods 
at  a  wharf  or  place,  to  wit,  at  the  Loudon 
Docks,  other  than  the  plaintiffs'  wharf, 
which  had  been  named  in  the  entry  as  afore- 
said, and  without  giving  to  them,  being 
the  owners  of  the  said  goods  and  wharf  as 
aforesaid,  twenty-four  hours'  notice  of  their 
readiness  to  deliver  the  said  goods,  and  did 
not  bear  or  pay  the  expenses  of  landing  and 
unshipping  the  same ;  and  that,  by  reason 
of  the  premises,  the  plaintiffs  were  com- 
pelled and  obliged,  in  order  to  obtain  pos- 
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session  of  the  said  goods,  to  pay  diyets 
large  sums  of  money  and  the  expenses 
which  had  been  incuired  by  reason  of  such 
landing  and  unshipping  as  aforesaid,  and 
also  lost  the  use  of^  and  had  to  pay  large 
sums  for  the  demurrage  of  divers  barges 
and  lighters  which  they  had  employed  to 
take  delivery  of  the  said  goods,  delivery  of 
which  the  defendants  failed  to  make,  and 
did  not  allow  the  plaintiffs  to  take,  as  in 
that  count  mentioned. 

The  defendants  pleaded  the  general  issue ; 
and  traversed,  inter  alioy  that  the  plaintiffs 
were  ready  and  willing  and  had  offered  to 
take  delivery  of  the  goods ;  and  that  they, 
the  defendants,  had  notice  as  alleged. 

The  action  was  tried,  before  Byles,  J.,  at 
the  London  Sittings  after  Hilary  Term, 
1864,  when,  without  leaving  any  question 
to  the  jury,  a  verdict  was  entered,  by  con- 
sent, for  the  plaintifib  for  10/.  2s.  6d,  with 
leave  to  the  defendants  to  move  to  enter 
the  verdict  for  them  if  the  Court  should  be 
of  opinion  that  upon  the  &cts  proved  the 
plaintiffs  were  not  entitled  to  recover,  the 
Court  having  power  to  draw  inferences  of 
fact 

The  plaintiffs  were  wharfingers,  and  the 
London  Dock  Company  were  the  real  de- 
fendants, the  question  being  as  to  the  con- 
struction of  tiie  7th  condition  or  para- 
graph in  the  67th  section  of  the  Merchant 
Shipping  Amendment  Act,  1862,  the  25  k  26 
Vict  c  63.  (1),  and  the  rights  of  wharfin- 
gers thereunder. 

The  nominal  defendants  to  the  action 
were  the  agents  of  the  ship,  the  City  of 
Edinburgh^  mentioned  in  the  declaration, 
and  in  which,  amongst  other  goods,  were 
fifty  bales  of  hides,  the  bills  of  lading  as  to 
which  had  been  indorsed  by  the  consignees 
to  the  plaintiffs.    The  City  of  Edinburgh 

(I)  The  67th  section  enacts,  that  "Where  the 
owner  of  any  goods  imported  in  any  ship  from 
foreign  parts  into  the  United  Kingdom  mila  to 
make  entry  thereof,  or  having  made  entry  thereof 
to  land  the  same  or  take  delivery  thereof  and  to 
proceed  therewith  with  all  convenient  speed,  by 
the  times  severally  hereinafter  mentioned,  the  ship- 
owner may  make  entry  of,  and  land  or  unship 
the  said  goods  at  the  times,  in  the  manner,  and 

subject  to  the  conditions  following  (that  is  to  say) :" 

•  •  • 

Amongst  other  conditions  is  the  following,  viz. 
"  (7.)  If  at  any  time  before  the  goods  are  landed  or 
unshipped  the  owner  thersof  has  made  entry  for 
the  iMiding  and  warehousing  thereof  at  any  parti- 


arrived  at  the  London  Docks  on  the  24tii 
of  March  1863,  and  upon  her  reporting  her 
arrival  at  the  Custom-house,  and  before  the 
hides  (the  goods  in  question)  were  landed 
or  unshipped,  the  plaintiffs  as  owners  there- 
of passed  the  entry  at  the  Oustom-house 
and  obtained  the  usual  order  for  the  deU- 
very  of  the  goods  overside  the  vessd  into 
craft,  to  be  landed  at  the  plaintiflb'  private 
wharf.  This  order  was  handed  by  the 
plaintiffs  to  their  lighterman,  of  the  name  of 
Chapman,  who  sent  it  to  the  ship  by  the 
hands  of  his  apprentice  Caney.  Accordingly 
Caney  went  to  the  vessel  in  the  Londoa 
Docks,  and  at  4  o'clock  p.m.  on  the  26th  of 
March  1863,  he  gave  this  order  for  deliveiy 
to  the  second  mate,  who  was  then  on  board 
in  charge  of  the  vessel,  and  at  the  same  time 
applied  for  the  goods.  The  mate  said  they 
were  not  ready,  and  Caney  thereupon  weut 
away,  and  no  information  was  given  of  the 
time  when  the  goods  would  be  ready,  nor 
was  such  information  asked  for. 

It  appeared  in  evidence  that  Caney  was 
a  lad  of  only  about  eighteen,  and  that  he 
had  no  lighter  with  him  when  he  went  to 
the  vessel  but  there  was  a  baige  belonging 
to  his  master  then  in  the  docks  about  100 
yards  off  from  the  vessel,  and  Chapman 
himself  gave  evidence  that  he  had  arranged 
with  other  men  to  use  their  craft  in  case  of 
need.  The  ordinaiy  working  hours  at  the 
docks  are  from  eight  to  four  in  the  after- 
noon, but  the  l^;al  hours  for  free  goods  are 
from  six  to  six,  and  occasionally  they  work 
during  those  hours.  At  the  time  Caney 
delivered  the  deliveiy-order  the  crew  had 
left  the  vessel. 

On  the  28th  of  March  the  hides,  being 
reached  in  the  course  of  unloading  the 
vessel,  were  taken  out  and  landed  in  the 
docks  without  twenty-four  hours'  notice 

cular  wharf  or  warehouse  other  than  that  at  which 
the  ship  is  dischargingp  and  has  offered,  and  been 
ready  to  take  deliyery  thereof,  and  the  shipowner 
has  failed  to  make  such  deUvery,  and  has  abo 
failed  at  the  time  of  such  ofier  to  give  the  owner 
of  the  goods  correct  information  of  the  time  at 
which  such  goods  can  be  delivered,  then  the  ship- 
owner shall,  before  landing  or  unshipping  such 
goods  under  the  power  hereby  given  to  him,  give 
to  the  owner  of  the  goods,  or  of  such  wharf  or 
warehouse  as  last  aforesaid,  twenty-four  hours' 
notice  in  writing  of  his  readiness  to  deliver  the 
goods,  and -shall,  if  he  lands  or  unships  the  same 
without  such  notice,  do  so  at  his  own  risk  and 
expense." 


Vol.  84.] 


MICHAELMAS  TERM,  1864. 


43 


having  been  given  to  the  plaintiffs,  and  the 
dock  company  afterwards  refused  to  let  the 
pUintifb  have  the  goods  except  upon  pay- 
ment of  lOL  2i,  ^cL,  their  usual  landing 
and  warehouse  charges.  The  plaintiffs, 
listing  paid  this  sum  under  protest,  brought 
the  present  action  to  recover  it  back;  and 
the  question  was,  whether  they  were  entitled 
to  the  twenty-four  hours'  notice  required  by 
the  67th  section  of  the  act  to  be  given 
by  the  shipowner  before  lauding  the  goods 
by  him  under  the  powers  of  that  section. 

GiffardL,  for  the  defendants,  having  ob- 
tained a  rule  nisi  to  enter  the  verdict  for  the 
defendants  pursuant  to  the  leave  reserved 
at  the  trial, — 

F.  M.  White  now  shewed  cause. — ^The 
plaintiffs  offered  and  were  ready  to  receive 
the  goods,  and  complied  with  the  terms  men- 
tioned in  the  7th  paragraph  to  section  67. 
of  25  &  26  Vict  c  63.  so  as  to  entitle  them 
to  the  twenty-four  hours'  notice  before  the 
goods  w^e  landed  by  the  shipowner.  The 
cases  of  GhUiffe  v.  Bourne  (2)  and  Howard 
T.  Skepherd{^)<f  shew  that,  according  to  the 
law  as  it  stood  before  that  statute,  the  ship- 
owner was  bound  to  wait  a  reasonable  time 
for  the  consignee  to  claim  delivery  of  the 
goods  before  landing  thenu  The  clause  as  to 
the  twenty-four  hours'  notice  was  introduced 
into  the  act  at  the  instance  of  the  wharf- 
ingers, who  might  otherwise  have  been 
obliged  to  keep  their  craft  about  a  vessel 
for  a  long  time  uselessly  and  at  great  expense. 
According  to  the  statute,  this  notice  must 
be  given  if  the  shipowner  fails  to  give  in- 
formation when  the  goods  will  be  ready  for 
delivery.  The  act  does  not  say  if  he  refuses, 
which  would  imply  a  previous  request,  but 
uses  the  word  *'£aiL"  Therefore,  if  he  omits 
to  give  such  information  he  must  then  give 
them  twenty-fours'  hours  notice. 

Giffard  and  Murphy ,  in  support  of  the 
role. — ^The  plaintiffs  did  not  apply  for  the 
goods  at  a  proper  time,  nor  with  the  proper 
means  and  appliances  for  receiving  them.  A 
mere  offer  to  take  deliyery  of  the  goods  will 
not  satisfy  the  statute.  There  must  be  at 
the  time  it  la  made  a  readiness  to  take 
sack  delivery.  Here  the  plaintiffs  were  not 
80  ready  as  to  entitle  them  to  the  benefit 
of  the  7th  condition  in  the  67th  section. 

<2)  4  Bing.  N.C.  814;  and  in  error,  7  Mim.  ft  6. 
850,  and  11  CI.  &  Fin.  46. 

(3)  9  Com.  B.  Rep.  297 ;  s.c.  19  Law  J.  Rep. 
i».s.)  C.P.  249. 


What  was  done  by  them  on  the  occasion 
was,  in  fact,  only  a  colourable  compliance 
with  the  statute.  The  offer  to  take  the  goods 
being  made  at  4  o'clock,  the  ordinary  hour 
to  leave  off  work,  and  when  in  fact  the  crew 
had  left,  was  not  a  proper  time  to  make  it 
a  good  offer  to  satisfy  tJie  statute.  It  might 
have  done  to  have  niade  it  at  that  hour  if 
the  crew  were  still  there,  but  not  otherwise 
— Startup  V.  Macdowild(4:),  Then,  with 
regard  to  the  other  branch  of  this  section,  it 
is  submitted  the  words  '^  failed  at  the  time 
of  such  offer  to  give  the  owner  of  the  goods 
correct  information,"  <&c,  import  that  such 
information  had  been  previously  demanded. 
If  so,  then  as  none  was  here  asked  there 
vraa  no  failure  to  give  information. 

Erlk,  G.  J. — In  considering  the  evidence 
in  this  case,  the  balance  to  my  mind  is  in 
favour  of  the  plaintiffs*  right  to  recover.  The 
shipowner  had  a  right  to  land  the  goods, 
unless  the  merchant  brought  himself  within 
the  7th  condition  of  the  67th  section  of  the 
Merchant  Shipping  Amendment  Act,  1862. 
The  facts  appear  to  be  that  certain  hides 
being  on  board  the  ship,  the  City  of  Edin- 
burghy  in  ,the  London  Docks,  the  plaintiffs, 
the  owners  of  the  hides,  made  an  entry  and 
got  the  custom-house  order  for  their  delivery 
over  the  ship's  side ;  they  gave  that  order  to 
a  Ughterman,  and  the  Ughterman  sent  it  by 
a  young  man  of  the  name  of  Caney,  who 
went  on  board  the  ship  to  ask  for  the  goods 
and  gave  the  delivery-order  to  the  mate,  the 
person  then  in  charge  of  the  ship.  The  mate 
said  the  goods  were  not  ready,  whereupon 
the  young  man  went  away.  Now,  do  these 
facts  shew  that  the  plaintiffs  offered  and 
were  ready  to  take  delivery  of  the  goods  1 
It  is  clear  that  they  desired  to  take  them 
to  the  wharf,  and  they  sent  the  official  docu- 
ment which  entitled  them  to  receive  those 
goods,  through  the  proper  channel  (viz.  the 
Ughterman)  for  taking  goods  from  the  ship 
to  the  wharf  where  they  were  destined.  I 
cannot  call  this  a  colourable  compliance  with 
the  statute.  If  what^was  done  had  occurred 
during  the  working  hours,  there  cannot  be 
the  least  doubt  that  a  lighterman  of  the  age 
of  eighteen  was  just  as  able  to  receive  a 
cargo  of  hides  as  a  lighterman  of  the  age  of 
twenty-one,  and  a  lighter  which  was  l3dng 
ten  or  twenty  yards  off  in  the  London  Dpcks 

(4)  6  Man.  &  0.  593. 
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the  payment  of  it  on  a  ground  which 
appears  to  me  to  be  a  matter  of  perfect 
indifference.  The  men  holding  rateable 
property  must  maintain  the  poor,  and  if 
we  were  to  authorize  parties  to  dispute  the 
point  of  form  about  the  validity  of  a  rate, 
and  keep  back  the  funds  required  for  the 
maintenance  of  the  poor,  we  should  be 
setting  a  bad  example.  I  think,  therefore, 
in  this  case  that  the  claimant  is  not  en- 
ii^tled  to  vota 

Byles,  J. — I  am  of  the  same  opinion. 
The  rate  is  perfectly  good  on  the  face  of  it, 
and  it  is  found  in  the  case  that  it  has  been 
published,  and  has  been  allowed  by  two 
magistrates.    The  statute  59  Qeo.  3.  c.  12, 
which  creates  the  office  of  assistant  over- 
seer, makes  him  appointable  by  the  vestry, 
and  says  nothing  about  obedience  to  the 
orders  of  his  fellow-overseers,  but  authorizes 
him  in  the  largest  terms  to  execute  such  of 
the  duties  of  the  overseer  of  the  poor  as 
shall  in  the  warrant  of  his  appointment  be 
expressed.     Now,  the  warrant  here,  in  the 
fullest  terms,  appoints  him   to  assist  the 
overseers  of  the  poor  in  the  performance  of 
all  the  duties  incident  to  the*  office  of  over- 
seer, except  the  collection  of  rates.  Looking 
at  the  statute,  therefore,  and  the  warrant  of 
his  appointment,  he  seems  to  be  invested 
with  the  full  power  of  an  overseer.     Mr. 
Hannen  says  that  he  is  in  the  nature  of  a 
servant.    It  would  not  appear  from  the  lan- 
guage of  the  statute  that  he  was  a  servant, 
but  rather  that  he  was  a  coadjutor  or  fellow- 
officer;    and  that  point  is   now  past  dis- 
pute, because  both  this  Court,  in  Points  v. 
Ait  wood  (4),   and   the   Court  of  Queen's 
Bench,  in  The  Queen  v.  Watts  (3),  have  held 
that  he  is  not  the  servant,  but  the  fellow- 
officer  of  the  churchwardens  and  overseers. 
That  being  so,  if  it  had  stood  there,  if  we 
we  were  now  going  into  the  merits  of  the 
case  on  appeal,  I  own,  without  giving  any 
distinct  opinion  upon  it,  I  should  doubt 
whether  this  was  a  bad  rate.    My  Lord  has 
pointed  out  the  case  of  The  King  y.  Folly  (7) ; 
and  looking  at  that  case  there  seems  to  be 
good  reason  why  the  act  of  parliament  should 
require   the  allowance  of  a  rate  by  the 
magistrates,  because  strangers  in  the  parish 
would  not  know  who  were  the  overseers 
who  ought  to  sign ;  but  the  signatures  of 

(7)  1  Bott'g  Poor  Law,  pi.  86. 


'  two  Justices  resident  in  the  neighbourhood 
might  satisfy  them  upon  the  point,  and 
although  they  do  not  make  the  rate  good  if 
the  proper  persons  have  not  signed  it,  yet 
they  may  make  the  rate  so  &r  good  that  it 
is  subject  only  to  being  quashed  on  appeal 
It  seems  to  me  impossible  to  say  that  the 
revising  barrister  has  come  to  a  wrong 
conclusion. 

Keating,  J. — I  am  of  the  same  opinion, 
and  I  entirely  agree  with  t^e  reasons  given 
by  my  Lord  and  my  Brother  Byles.  Mr. 
Hannen  relies  in  his  view  of  the  case  upon 
the  terms  of  the  statute  7  &  8  Vict  c.  101, 
insisting  that  by  that  statute  the  assistant 
overseer  was  to  obey  the  orders  of  the 
majority  of  the  overseers.  Now,  I  do  not 
know  why  we  should  in  this  case  hold  that, 
in  signing  the  rate,  the  assistant  overseer 
was  not  obeying  the  orders  of  tJie  majority 
of  the  overseers.  It  is  not  stated  that  he 
was  not.  Under  these  circumstances,  I  think 
the  decision  ought  to  be  affirmed. 

Decision  affirmed^  with  costs. 


(Appeal  from  Revising  Barrister's  Court,) 

1864.      )     oiLAM,  appellanty  v,  cous, 
Nov.  18.    I  respondeinL 

Borough  Vote — Notice  of  Objection — 
6  Vict.  c.  18,  sch.  B.  form  10. 

In  the  borough  of  Z>.  there  were  two  parishes 
or  tovmships,  8.  and  E^  and  there  was  a  sepa- 
rate list  of  voters  for  each  parish  or  township. 
The  notice  of  ohjectiondescrihed  the  objector  as 
**on  the  list  of  voters  for  the  borough  of  D. 
and  township  of  E" : — Held,  that  the  notice 
sufficiently  indicated  on  which  of  the  two 
lists  the  voter's  name  was  to  be  found. 

Appeal  against  the  decision  of  the  Re- 
vising Barrister  for  the  borough  of  Devon- 
port. 

E.  W.  Cole  objected  to  the  name  of  John 
Adams  being  retained  upon  the  list  of 
voters  for  the  said  borough. 

The  notice  of  objection  was  duly  served, 
both  upon  the  overseers  and  the  voter, 
and  was  in  the  following  form : 

"  To  Mr.  John  Adams. 
'*  88,  Union  Street,  East  Stonehoaie. 

"  I  hereby  give  you  notice,  that  I  object 
to  your  name  being  retained  on  the  list  of 
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persons  entitled  to  vote  in  the  election  of 
members  for  the  borough  of  Devonport 
and  township  of  East  Stonehouse.  Dated 
this  24th  day  of  August  1864. 

"  Edward  WilUam  Cole, 
of  69,  Dumford   Street,  on  the 
list   of  voters  for  the  borough 
of  Devonport  and  township  of 
East  Stonehouse." 

It  was  objected  to  these  notices,  that  it 
did  not  appear  from  them  on  what  list  the 
objector's  name  was  to  be  found;  and  more* 
over,  that  there  was  in  fact  no  such  list  as 
that  described  in  the  notice  of  objection. 

The  borough  of  Devonport  consists  of 
the  parish  of  Stoke  Damerel  and  the  parish 
or  township  of  East  Stonehouse  -,  each  of 
these  parishes  has  distinct  churchwardens 
and  overseers,  distinct  places  of  worship, 
and  separate  Hsts  of  voters  are  stuck  up  at 
the  several  places  of  worship  by  the  re- 
spective overseers  and  churchwardens  of 
each  parish  or  township. 

The  list  stuck  up  by  the  churchwardens 
and  overseers  of  Stoke  Damerel  is  headed, 
"  List  of  persons  entitled  to  vote  for  the 
borough  of  Devonport,  in  respect  of  pro- 
perty occupied  within  ihe  parish  of  Stoke 
Damerel." 

The  list  stuck  up  by  the  churchwardens 
and  overseers  for  the  parish  or  township  of 
East  Stonehouse  is  headed,  ^'List  of  persons 
entitled  to  vote  for  the  borough  of  Devon- 
port,  in  respect  of  property  occupied  within 
the  township  of  East  Stonehouse." 

On  this  list  the  name  of  the  said  Edward 
William  Cole  appeared,  with  the  place  of 
residence,  as  stated  in  the  notice  of  objection. 
There  is  no  other  Dumford  Street  in  the 
borough  of  Devonport  than  the  Dumford 
Street  in  which  the  said  Edward  William 
Cole  lives,  and  that  is  within  the  township 
of  East  Stonehouse. 

The  Revising  Banister  held  the  notice  to 
be  sufficient. 

Kardake  {Lopes  with  him),  for  the  ap- 
pellant, referred  to  Eidsforih  v.  Farrer  (1) 
and  Crcwther  v.  Bradney  (2). 

M.  Smithy  for  the  respondent,  was  not 
called  upon. 

(1)  i  Com.  B.  Rep.  9 ;  8.  c.  nom.  Tidsforth  v. 
Farrer,  1  Lotw.  617;  16  Law  J.  Rep.  (n.s.) 
C.P.132. 

(2)  15  Com.  B.  Rep.  N.S.  536;  i.e.  3d  Law  J. 
Rep.  (j|.ii.)C.P.  70. 


Eblb,  C.J. — I  think  the  revising  barrister 
was  right.  It  appears  from  the  form  given  in 
Schedule  B.  to  the  6  Vict.  c.  18.  (No.  10), 
that  in  the  notice  of  objection  to  be  de- 
livered to  the  overseers,  the  place  of  abode 
of  the  objector  must  be  stated,  and  the 
list  of  voters  in  which  the  name  of  the 
voter  appears ;  and  it  is  added  in  a  note, 
that  if  there  is  more  than  one  list  of  voters, 
the  notice  of  objection  should  specify  th^ 
list  to  which  the  objection  refers.  In  this 
case  it  appears  that  there  are  two  lists  of 
voters  for  the  borough  of  Devonport ;  one 
for  the  parish  of  Stoke  Damerel,  and 
the  other  for  the  township  of  East  Stone- 
house* The  notice  in  this  case  describes 
the  objector  as  "  of  69,  Dumford  Street,  on 
the  list  of  voters  for  the  borough  of  Devon- 
port  and  township  of  East  Stonehouse.'' 
I  think  that  would  sufficiently  guide  a 
person  to  the  list  intended,  namely,  the 
list  of  those  voters  for  the  borough  of 
Devonport  who  reside  in  the  township  of 
East  Stonehouse. 

Bylbs,  J.  and  Keating,  J.  concurred. 

Decision  affirmed. 


(Appeal  from  Revising  Barrister* s  Court.) 

1864.       )      OAYDON,  appellant,  v,  pbn- 
Nov.  18.    J  CRAFT,  respondent. 

Borough  Vote — Freemen — 2WilL  4.  c  15. 
s,  32. 

In  a  borough  in  which  freemen  by  birth 
were  entitled  to  vote  before  the  passing  of  the 
Reform  Act,  the  right  is  preserved,  bisection 
32,  not  only  to  those  whose  fathers  were  en- 
titled to  their  freedom  previously  to  the  dlst 
of  March  1831,  but  to  the  lineal  descendants 
of  all  persons  entitled  to  their  freedom  before 
that  day. 

Appeal  from  the  decision  of  the  Revising 
Barrister  for  the  borough  of  Barnstaple. 

J.  P.  Tucker  duly  objected  to  the  claim 
of  William  Saunders  to  be  placed  on  the  list 
of  voters  for  the  borough. 

In  the  borough  of  Barnstaple  there  is  a 
body  of  freemen.  The  sons  of  these  freemen 
are  entitled,  on  proving  their  father's  mar- 
riage, that  they  were  bom  of  that  marriage, 
and  that  they  have  attained  the  age  of 
twenty-one  years,  to  be  admitted  as  freemen 
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of  this  borough;  but  they  can  claim  from 
or  through  no  other  relation  than  their  father, 
and  in  no  other  waj  than  that  described. 

The  said  William  Saunders  waa  duly  ad- 
mitted as  a  fi^eeman  (by  right  of  birth  from 
his  father)  of  the  said  borough  on  the  3l8t 
of  July  1856.  fiUs  father  was  admitted  also 
by  right  of  birth  on  the  2nd  of  May  1831, 
having  only  come  of  age  on  the  4th  of  April 
in  that  year.  The  grandfather  was  admitted 
by  right  of  birth  on  the  1 4th  of  October  181 0. 

On  this  state  of  facts  it  was  con- 
tended on  the  part  of  the  objector  that  as 
the  said  William  Saunders  derived  his  right 
to  be  admitted  as  a  freeman  of  the  said 
borough  through  his  father,  from  and 
through  whom  alone  he  could  claim,  and 
as  it  was  necessary  by  the  32nd  section  of 
the  Reform  Act  that  ihe  father,  to  give  him 
the  right  claimed,  viz.,  to  be  on  the  list  of 
freemen  voting  for  the  borough,  should  have 
been  admitted  a  freeman  or  have  been  en- 
titled to  be  admitted  as  a  freeman  previously 
to  the  1st  day  of  March  1831,  and  that  as 
he  (the  father)  was  not  admitted  tiU  the  Ist 
day  of  May  1831,  nor  entitled  to  be  admitted 
till  he  came  of  age  on  the  4th  day  of  April  in 
that  year,  the  said  William  Saunders's  right 
to  be  placed  on  the  list  of  fireemen  voting  for 
that  borough  could  not  be  sustained.  On  the 
other  side,  it  was  contended,  in  support  of 
the  vote,  that  although  the  father  could  not 
have  been  admitted  as  a  freeman  till  he  came 
of  age,  that  he  had  an  inchoate  right  to  be  so 
admitted  previously  to  the  1st  day  of  March 
1831,  which  was  perfected  on  his  coming  of 
age,  and  that  this  was  sufficient  to  satisfy 
the  provisoes  of  the  32nd  section  of  the 
Reform  Act,  and  to  sustain  the  vote. 

The  Revising  Barrister  held  that  the  said 
William  Saunders  originally  derived  his 
right  from  or  through  his  father,  and  that 
there  was  no  one  firom  or  through  whom  he 
thus  derived  his  right,  who  was  a  freeman 
or  entitled  to  be  a  freeman  previously  to 
the  1st  day  of  March  1831,  and  that  the 
vote  could  not  be  sustained,  and  the 
Revising  Barrister  struck  his  name  out  of 
the  list 

W,  H.  Cookey  for  the  appellant. — ^The 
claimant  was  entitled  to  vote.  The  ques- 
tion turns  on  the  2  Will  4.  a  45.  s.  32. 
That  section  provides  that  every  person 
who  would  have  been  entitled  to  vote  at  a 
borough  election,  either  as  a  burgess  or 


freeman,  if  that  act  had  not  been  passed, 
shall  be  still  entitled  to  vote,  provided  such 
person  shall  be  duly  registered  according 
to  the  provisions  contained  in  the  act;  but 
that  no  such  person  shall  be  so  registered 
in  any  year,  unless  he  shall,  on  the  last 
day  of  July  in  such  year,  be  qualified  in 
such  manner  as  would  entitle  him  then  to 
vote,  if  such  day  were  the  day  of  election, 
and  this  act  luid  not  been  passed;  nor 
unless  certain  other  requirements  are  ful- 
filled about  which  there  is  here  no  question. 
The  same  section  then  provides  that  no 
person  who  shall  have  been  elected,  made, 
or  admitted  a  burgess  or  freeman  since  the 
1st  day  of  March  1831,  otherwise  than  in 
respect  of  birth  or  servitude,  or  who  shall 
hereafter  be  elected,  made,  or  admitted  a 
burgess  or  freeman,  otherwise  than  in  re- 
spect of  birth  or  servitude,  shall  be  entitled 
to  vote  as  such  in  any  such  election  for  any 
city  or  borough  as  aforesaid,  or  to  be  so  regis- 
tered as  aforesaid:  provided  also,  that  no 
person  shall  be  so  entitled  as  a  burgess  or 
freeman  in  *  respect  of  birth,  unless  his 
right  be  originally  derived  from  or  through 
some  person  who  was  a  bui^ess  or  freeman 
or  entitled  to  be  admitted  a  bui^gess  or 
freeman  previously  to  the  1st  day  of  March 
1831,  or  from  or  through  some  person  who 
since  that  time  shall  have  become  or  sbaQ 
hereafter  become  a  burgess  or  freeman  in 
respect  of  servitude.  The  question  is,  in 
fact,  whether  the  right  of  voting  is  pre- 
served to  freemen  in  perpetuity  or  only  to 
those  who  are  sons  of  persons  actually  enti- 
tled to  vote  on  the  1st  of  Mareh  1831.  It 
is  contended  that  the  franchise  in  reqiect 
of  birth  or  servitude  is  intended  to  be  pre- 
served in  perpetuity.  The  question  turns 
on  what  is  meant  by  the  right  being  ^'  ori- 
ginally derived  from  or  through  some  per- 
son who  was  a  burgess  or  freeman.".  It  is 
said  that  this  voter  can  only  derive  his  vote 
frt)m  his  father  or  through  his  father.  But 
it  is  clear  that  he  derives  it  from  his  grand- 
father, and  all  his  other  ancestors  who  were 
entitled  to  v(Tte,  just  as  a  man  derives  a 
title  of  honour.  He  referred  to  Oale  v.  Chvbb 
(1),  Croucher  v.  Brown  (2)  and  EUioU  on 
Registration^  p.  73,  edit  1843. 

Dotedestifell,  contriL — The  intention  of 
the  legislature  was  only  to  preserve  exist- 

(1)  1  Lutw.  544. 

(2)  Ibid.  395. 
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iog  rights  and  inchoate  rights,  except  in 
the  case  of  the  right  acquir^  by  servitude. 
Persons  in  being  who,  if  the  act  had  not 
passed,  would  have  gained  a  right,  had  an 
inehoite  right  which  the  legislature  in* 
tended  to  preserve. 
Cooke  was  not  called  on  to  reply. 

Erub,  C.J. — ^I  am  of  opinion  that  the 
decision  of  the  revising  barrister  was  wrong. 
The  question  is,  whether  the  right  of  voting 
is  preserved  to  freemen  by  birth  for  one 
descent  only,  or  to  all  their  lineal  descen- 
dants. I  am  of  opinion  that  it  is  preserved 
to  alL  The  beginning  of  section  32.  is 
general,  and  preserves  the  right  of  voting 
to  all  persons  who  would  have  been 
entitled  if  that  act  had  not  passed,  on 
certain  conditions.  Then  comes  a  proviso 
whidi  excludes  £rom  the  right  to  vote 
all  persons  made  freemen  or  burgesses 
alter  March  1831,  except  those  whose 
chdm  to  be  made  burgesses  or  free- 
men is  founded  on  birth  or  servitude. 
To  those  whose  claim  is  so  founded  the 
right  is  preserved,  although  they  are  not 
made  burgesses  until  after  March  1831. 
But  with  respect  to  persons  whose  claim  is 
founded  on  birth  there  is  this  limitation, 
that  their  right  must  be  ^*  originally  derived 
from  w  through  some  person  who  was  a 
boigesB  or  freeman  or  entitled  to  be  admit- 
ted a  burgess  or  freeman  previously  to  the 
1st  day  of  March  1831."  Now,  I  think, 
the  present  claimant  has  fulfilled  that  re- 
quiremeiit  of  the  statute.  I  think  he  did 
originally  derive  his  right  from  some  per- 
son who  was  a  freeman  previously  to  the 
1st  of  March  1831,  namely,  his  grandfather. 
I  think  the  legislature  intended  to  preserve 
the  right  of  voting  to  freemen  by  birth  as 
a  continuous  hereditary  right,  and  did 
not  intend  to  restrict  it  to  one  generation 
after  the  passing  of  the  act.  It  is  clear 
that  votes  founded  on  freedom  by  birth 
were  not  intended  to  be  entirely  extin- 
goiahed,  because  the  section  expressly  pre- 
serves them  to  those  freemen  or  burgesses 
by  bbrth  who  derive  their  right  '^  from  or 
through  some  person  who  since  that  time 
[».  e,  Uie  31st  of  March]  shall  have  become, 
or  shall  hereafter  become  a  burgess  or  free- 
man in  respect  of  servitude.  **  It  provides, 
therefore,  that  the  sons  of  freemen  by  ser- 


vitude, who  are  freemen  by  right  of  birth, 
should  have  the  franchise  through  all  time. 
When  the  revising  barrister  says  that 
voters  in  this  borough  can  claim  from  or 
through  no  other  relative  than  their  father, 
I  do  not  understand  him  to  mean  any- 
thing more  than  that  only  freemen  and  the 
sons  of  freemen  are  entitled  to  vote,  without 
reference  to  this  statute. 

Bylbs,  J. — I  am  clearly  of  the  same 
opinion.  Freemen  by  birth  are  entitled  to 
vote  in  this  borough  if  they  are  not  ex- 
cluded by  section  32.  of  the  Reform  Act. 
The  grandfather  of  this  claimant  was  admit- 
ted a  freeman  by  birth  in  the  year  1810. 
His  son  not  being  of  age  was  not  entitled 
to  be  admitted  on  the  last  day  of  March 
1831.  The  respondent  says  the  claimant 
is  excluded  because  he  does  not  claim 
"from  or  through"  a  person  whose  right 
of  freedom  was  complete  on  the  day 
named.  But  I  entirely  agree  with  the  Lord 
Chief  Justice,  that  the  claimant  does  claim 
"from  or  through"  hi^  grandfather  in  the 
sense  in  which  these  words  are  used  in 
this  section.  There  is  no  reason  for  con- 
fining the  words  "some  person"  to  the 
claimant's  father,  and  there  is  no  instance 
in  which  franchises  of  this  description  are 
not  abolished  altogether  or  preserved  in 
perpetuity. 

Keating,  J. — I  am  of  the  same  opinion. 
Looking  to  the  general  scope  of  the  act,  I 
think  the  legislature  intended  to  preserve 
the  right  to  vote  to  a  person  whose  grand- 
father was  entitled  to  his  freedom  previously 
to  the  31st  of  March  1831,  although  his 
father  was  not  so. 

Decision  reversed. 


(Appeal  from  Revising  Barrister's  Court,  J 

BLAIN,  appellant,  v.  the  oveb- 
BEEBS  OP  PILKINOTON,  re- 
spondents. 


1864.      j 
Nov.  18.   I 


Parliament  —  County  Vote  —  Power  to 
re-hear. 

A.  cmd  B.  vfere  appointed  to  revise  the  list 
of  voters  for  the  county  of  L.  At  a  Court 
held  by  A.  the  name  of  a  voter  was  duly 
objected  to,  and  the  voter  not  being  present 
his  name  was  struck  off.    The  Court  was 
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adjourned,  and  on  the  folhwtng  day  the 
voter  came  before  By  who  was  then  prending, 
and  explained  the  cause  of  his  absence,  and 
prayed  for  a  re-hearing.  B,  consented  to 
re-hear  the  case,  and  eventually  restored  the 
voter's  name  to  the  list.  Upon  an  appeal  to 
this  Court,  the  case  not  stating  whether  on 
the  second  day  the  objector  was  present  or  not, 
— Held,  thai  in  the  absence  of  this  statement 
the  decision  of  the  Revising  Barrister  could 
not  be  supported. 

Appeal  from  the  decision  of  one  of  the 
two  Reviging  Barristers  appointed  for  the 
Southern  Division  of  the  county  of  Lan- 
caster. 

At  a  Court  held,  by  adjournment,  in  Bury, 
on  the  13th  of  October  1864,  before  A, 
one  of  the  barristers  appointed  to  revise 
the  list  of  voters  in  the  election  of  members 
of  Parliament  for  the  southern  division  of 
Lancashire,  the  Rev.  Thomas  Corser,  in- 
cumbent of  Stand,  in  the  township  of  Pil- 
kington,  applied  to  have  his  name  restored 
on  the  list  for  that  township. 

The  name  had  been  removed  from  the 
Pilkington  register  in  due  course  of  pro- 
ceeding by  B,  the  other  revising  batris- 
ter  for  the  same  division  of  the  county, 
at  a  previous  sitting  of  the  Court  in  Bury, 
in  consequence  of  its  having  been  duly  ob- 
jected to,  and  of  the  absence  of  the  applicant, 
or  any  one  on  his  behalf,  when  the  name 
in  its  order  was  called.  At  the  time  in 
question  the  applicimt  had  been  in  attend- 
ance on  his  bishop  in  performance  of  his 
duties  as  rural  dean  of  Bury;  but  with 
due  precaution  he  had  proyid;i  a  fit  and 
proper  person  to  attend  the  Revising  Bar- 
rister's Court  on  his  behalf,  and  support 
his  right  to  remain  on  the  register. 

Upon  this  application  being  made,  ob- 
jection was  taken  that  A.  had  no  power  to 
entertain  it. 

But  A.  was  of  opinion,  first,  that 
although  the  list  in  question  had  been  gone 
through,  and  been  duly  initialed  and  signed 
by  B,  his  colleague,  yet  as  it  was  still  in 
his  hands,  his  power  to  do  in  open  court 
all  things  proper  for  perfecting  the  list  in 
accordance  with  the  intention  and  purpose 
of  the  statutes  in  that  case  provided,  still 
remained.  Secondly,  that  the  marks  of 
erasure  upon  the  name  and  qualification  of 


the  applicant  in  the  list  accompianied  by  the 
initials  of  his  colleague  in  the  margin,  were 
to  him  sufficient  evidence  that  a  valid  notioe 
of  objection  in  this  particular  instance  had 
been  duly  proved  in  open  court,  and  that 
it  was  competent  for  him,  without  further 
proof  of  such  notice,  to  investigate  the  right 
of  the  applicant  to  be  upon  the  roister. 
Thirdly,  that  such  investigation,  after  being 
initiated  by  proof  of  such  notioe,  was  a  pro* 
ceeding  in  the  hands  of  the  revising  barris- 
ter solely,  and  was  not  invalidated  by  the 
absence  of  the  objector  or  his  agent,  or,  if 
present,  by  any  refosal  on  their  part  to 
assist. 

Being  farther  of  opinion  that  the  appli- 
cant tlut)ugh  no  default  in  him  had  been 
removed  from  the  raster,  A.  did,  in  the 
exercise  of  his  discretion,  entertain  the 
application,'  and  upon  investigation  of  his 
right,  being  satisfied  that  he  was  entitled 
to  be  on  the  register,  he  restored  the  name 
of  the  applicant 

Keane,  for  the  appellant,  referred  to 
the  6  Vict.  c.  41,  ss.  29,  30,  31,  40, 
and  41. 

No  one  appeared  for  the  respondent 

Erle,  C.J. — I  am  of  opinion  that  the 
revising  barrister  had  no  power  to  do  what 
he  has  done  in  this  case.  Two  banisters 
were  appointed  to  revise  the  list  of  voters 
in  the  southern  division  of  the  county 
of  Lancaster,  and  at  a  Court  held  by  one 
of  them  a  question  was  raised  between 
a  voter  and'  a  person  having  a  right  to 
object  as  to  the  right  of  the  former  to  a 
vote.  This  was  a  proceeding  inforo  eonten- 
tioso.  The  objector  was  there  to  support 
his  objection ;  the  voter  was  not  there  to 
support  his  right.  Thereupon  the  Judg9 
disposed  of  the  question  in  favour  of  the 
objector,  and  struck  off  the  vote.  As  I 
read  the  case,  on  the  following  day,  the 
voter  came  before  the  other  barrister  ap- 
pointed for  this  division  and  prayed  for  a 
new  trial,  on  the  ground  that  his  absmiee 
on  the  previous  day  was  justifiable.  The 
revising  barrister  consented  to  re-hear  the 
case,  and  eventually  restored  the  name  of 
the  voter. 

Now  the  ground  upon  which  I  give  my 
judgment,  in  favour  of  the  appellimt,  that 
the  revising  barrister  had  no  power  to  do 
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this  is,  thftt  it  does  not  appear  firom  the 
case  that  the  objector  was  present  when 
the  case  was  re-heard.  If  the  matter  was 
to  be  re-heard,  at  least  he  onght  to  have 
had  some  notice  of  it,  so  that  he  might 
attend  and  support  his  objection. 

I  am  desirous  to  the  last  degree  of  up- 
holding the  power  of  any  tribunal  to  amend 
errors  in  its  own  proceedings.  There  is, 
however,  a  great  distinction  between  amend- 
ments made  in  the  course  of  a  proceeding 
and  amendments  made  afiber  the  matter  has 
heen  heard  and  determined.  In  the  latter 
case  great  caution  is  required,  and  especially 
in  the  case  where  there  are  two  revising 
barristers  acting  concurrently,  and  one  ro- 
hears  a  case  which  has  been  finally  heard 
and  determined  by  another.  It  is  quite 
dear  that  if  the  objector  was  not  present^ 
we  ought  to  hold  that  the  judgment  given 
by  the  first  barrister  expunging  the  name 
was  conclusive,  and  that  the  second  bar- 
rister had  no  power  to  restore  the  name  of 
the  voter. 

Btlsb,  J.  and  Keating,  J.  concurred 

Deciiion  reverted. 


( Appeal  from  Revising  Barristet^s  Court.) 

1864.      )     STEELE,  appellaniy  v,  bos- 
Nov.  18.   J  worth,  respondent. 

Parliament — County  Vote — Inmale  of 
an  HoepiUd — Separate  Interest  in  Land, 

An  hospital  was  founded,  and  lands  were 
devised  to  trustees  upon  trust  td  permit  the 
rectors  of  two  parishes  to  make  certain  fixed 
payments  out  of  the  profits  to  the  inmates 
of  the  hospiicU.  The  inmates  had  each  a 
separate  room,  and  toere  removable  for  miS" 
hehamour.  There  was  a  surplus  income  after 
making  the  specified  payments  not  disposed 
of  by  the  deed  which  created  the  trust: — 
Held,  that  the  inmates  of  the  hospital  were 
not  entitled  to  the  surplus,  and  had  not  any 
equitable  freehold  interest  in  the  lands  of 
^  charity,  and  were,  therefore^  not  entitML 
to  a  county  vote. 

This  was  an  appeal  from  the  decicdon 
of  the  Revising  Barrister  for  the  Northern 
Division  of  the  county  of  Leicester. 

At  a  Court,  held  at  Bottesford,  J.  A, 
Bosworth  duly  objected  to  the  name  of 
G^rge  Steele  being  retained  on  the  list  of 
voters  for  the  parish  of  Bottesford.  The 
name  stood  on  the  register  as  follows : 


Steele  G«otge. 


Boiteefoid. 


Freehold  intereet  in  land. 


Hospital  land. 


It  was  proved,  in  evidence,  that  George 
Steele  was  an  inmate  of  Bottesford  Hospital 
for  men  in  the  same  parish,  founded,  by  the 
Earl  of  Rutland,  in  or  about  the  year  1 692, 
which  from  time  to  time  was  augmented 
until  the  year  1762,  when  certain  lands 
and  tenements  in  Bottesford,  Huston, 
Abketileby,  Hotwell  and  Long  Clowson, 
were  conveyed  to  trustees  therein  named; 
and  which  conveyance,  after  reciting  that 
the  rente  of  the  premises  comprised  in 
certain  indentures  therein  recited  had  for 
some  time  been  found  sufficient  for  the  sup- 
port of  fourteen  poor  people,  and  the  said 
Duke  [of  Rutland]  being  desirous  to  extend 
the  said  charity  to  the  maintenance  of  two 
other  poor  persons,  had  directed  two  more 
to  be  added  to  the  twelve  poor  people 
aheady  provided  for  out  of  tie  revenues 
of  the  said  hospital,  and  declared  that  the 
nid  trustees  should  stand  possessed  of  the 
Kiw  Sbribs,  34.— G.  p. 


said  lands  and  tenements  upon  the  follow- 
ing trusts,  that  is  to  say : 

"  In  trust  that  they  the  said  tnistees  and 
survivors  or  survivor  of  them  should  permit 
and  suffer  the  rectors  of  the  rectories  of 
Bottesford  and  Harley,  respectively,  for  ever 
to  receive  and  take  the  rents  and  profits  of 
all  and  singular  the  said  messuages,  lands 
and  premises  thereby  respectively  granted, 
bargained  and  sold,  as  often  as  the  same 
should  become  due  and  payable,  to  the 
intent  and  purpose  that  they  the  said 
rectors  and  iJieir  successors,  or  the  rector 
for  the  time  being  of  Bottesfbrd  and  Harley 
aforesaid  respectively,  for  ever  should  and 
would,  by  and  out  of  the  said  rents  and 
profits,  pay  and  distribute  to  the  fourteen 
poor  men  who  then  were,  or  thereafter 
should  be  legally  and  rightly  admitted  into 
and  placed  in  the  said  hospital  (that  is  to 
say)  to  each '  and  every  of  them  once  in 
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eveiy  month  the  sum  of  lOt.  Sd,  of  current 
British  money,  and  also  the^sum  of  6<i.  to 
each  and  every  of  the  said  poor  men  four 
sevend  times!  the  year.  nCly.  E«ter. 
Whitsuntide,  Botteaford  feast,  and  Christ- 
mas,  for  pie-money;  and  also  the  sum  of 
lOd.  to  each  and  every  of  the  said  poor 
men,  in  December  every  year»  in  Ueu  of 
eapon-money;  and  also  in  February  and 
August  yearly  to  every  of  the  said  poor 
men '6c/.  a  time,  for  buying  them  salt ;  and 
also  to  eveiy  of  them  the  said  poor  men 
the  sum  of  lOd.  in  September,  yearly,  for 
the  finding  them  with  candles;  and  also 
the  sum  of  Is.  6(L  every  month  for  the 
fire-maker  of  the  said  poor  men's  fires ;  and 
also  the  sum  of  30«.  for  each  and  every  of 
the  said  poor  men,  in  Apnl,  yearly,  for  the 
providing  every  of  them  a  suit  of  clothes, 
and  to  each  and  eveiy  of  them  a  good 
cloth  gown,  and  making,  at  Easter,  every 
other  second  year ;  and  also  the  sum  of 
6s.  ScL  a  man  to  the  laundress  for  washing 
each  poor  man's  olothes,  at  Lady  Day  and 
Michaelmas,  yearly,  by  even  and  equal  poi^ 
tions;  and  also  out  of  the  said  rents  to 
find  and  provide  for  each  of  the  said  poor 
men  20  cwt.  of  hard  coals  to  be  laid  in 
yearly,  in  the  month  of  May,  and  also 
then  and  from  time  to  time,  and  at  all 
times  hereafter,  to  find  and  provide  all 
necessary  and  reasonable  beds  and  bedding, 
household  goods  and  other  necessary  uten- 
sils for  the  use  and  benefit  of  the  said 
poor  men,  but  at  the  discretion  of  the 
said  trustees,  parties  to  these  presents;  and 
should  maintain,  repair  and  keep  the  said 
hospital  or  almshouse,  with  aU  necessary 
amendments  and  reparations,  and  also  pro- 
vide physic  and  attendance  for  the  sick ; 
and  in  case  the  said  trustees  or  their  suc- 
cessors, or  the  rectors  for  the  time  being  of 
Bottesford  and  Barley  aforesaid,  should 
neglect  or  refuse  to  act  or  concern  them- 
selves in  the  said  trust  pursuant  to,  and  to 
be  guided  by,  the  directions  aforesaid,  then 
and  in  such  case  it  was  thereby  declared 
and  agreed  by  and  between  all  the  said 
parties  to  these  presents,  and  the  sjiid  Jf)lm 
Duke  of  Rutland  (party  thereto)  did  autho- 
rize and  empower  the  said  trustees,  or  any 
three  of  them,  by  any  writing  under  their 
hands  respectively,  and  also  any  subsequent 
grantees  of  the  said  premises,  to  nominate 
and  appoint  three  or  more  honest  and  dis- 


creet persons  to  act  and  be  concerned  in 
the  said  trust  in  such  manner  as  the  rectors 
aforesaid,  or  any  of  th&m  might  or  were  to 
do  by  virtue  of  these  presents  and  of  the 
powers  aforesaid. 

And  it  was  thereby  declared  and  agreed  by 
and  between  all  the  said  parties  to  theae  pre- 
sents, and  the  said  John  Duke  of  Rutland 
(party  thereto)  did  dedkre^  tliat  the  aaid  sole 
power  of  nominating  or  appointing  for  any 
person  or  persons  whatsoever  to  be  placed 
and  admitted  in  the  said  hospital  should  be 
and  remain  in  the  said  Duke  and  his  heiia 
male  for  ever;  and  in  case  of  failure  of 
such  heirs  male,  then  the  lord  or  lords  <^ 
the  manor  of  Botteaford,  at  the  time  of  such 
failure,  and  their  successors,  lord  or  lords 
for  the  time  being,  should  have  tbe  right 
of  nomination  and  placing  of  poor  peraons 
in  such  manner  as  the  said  Duke  then 
had  and  his  heirs  might  have ;  and  it  was 
further  declared,  that  in  case  any  of  the 
said  poor  men,  after  such  nomination  or 
admission  into  the  said  hospital,  should  in 
any  wi^  abuse  the  said  chauit^  by  their 
immoralities,  profaneness,  or  lewdness,  or 
other  misbehaviour,  then  it  should  and  might 
be  lavrful  for,  and  be  in  the  power  of  the 
said  then  present  Duke,  party  thereto,  or 
his  heirs,  or,  for  failure  of  such,  for  the  lords 
of  Bottesford  and  their  successors  for  the 
time  being,  to  remove  and  displace  auch 
person  or  persons  so  as  he  or  they  should 
not  have  the  benefit  or  advantage  of  the 
said  charity,  and  to  nominate  afid  a{^int 
any  other  person  or  persons  in  the  place 
and  stead  of  such  person  or  persons  so  to 
be  removed.     And  in  the  aaid  conveyance 
is  contained  a  declaration  that  the  said 
trustees  should  demise  or  lease  all  or  any 
part  of  the  said  premises  for  a  term  not 
exceeding  twenty-one  years    so  as  upon 
every  such  lease  there  be  reserved  the  full 
and  inipr  oved  rent  without  any  fine  to 
be  paid. 

It  was  further  proved  that  the  said 
George  Steele  was  paid  by  the  trustees  of 
the  hospital  the  sum  of  9s,  2cL  per  week ; 
that  the  appointment  of  the  hospital  men 
by  the  Duke  of  Rutland  for  the  time  being 
was  by  word  of  mouth  or  by  letter  to  his 
agent,  who  reduced  such  appointment  to 
writing,  and  forwarded  it  to  the  parties  so 
appointed ;  that  there  was  in  the  said  hos- 
pital a  common  hall^  where  the  hospital 
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men  had  their  meals ;  that  each  man  had 
a  separate  room  with  a  pantry,  and  that  aU 
the  apartments  were  numbered ;  that  the 
mtrance  to  the  said  hospital  is  by  one 
oQter  door  into  a  passage,  at  the  end  of 
which  is  a  second  door,  and  all  the  inner 
doors  of  the  said  apartments  open  into  the 
said  passage ;  that  a  matron  is  appointed 
by  the  said  trustees,  who  has  apartments 
allotted  to  her,  and  who  receives  a  salary 
of  20L  per  annum,  and  whose  duties  con- 
sist in  the   general    superintendence,   in 
cleaning  the  apartments,   and  in  cooking 
and  working  for  the  said  hospital  men ; 
that  the  said  hospital  men  pay  no  rates  or 
taxes,  and  never  repair  the  apartments; 
that  they  enjoy  the  use  of  an  orchard  and 
garden  adjoining  the  hospital,  and  are  sup- 
plied from  the  ^nds  of  the  trust  with  coal, 
medicine,  medical  attendance  and  all  neces- 
saries (except  meat  and  provisions),  they 
also  receive  a  doak  apiece  once  in  two 
yean ;  that  they  have  uninterrupted  enjoy- 
ment of  theiir  apartments,  together  with  a 
k^  and  with  a  power  of  ingress  and  egress 
at  any  time ;  but  that  after  nine  o'clock  at 
night  tiie  raatavn,  by  arrangement  among 
the  hospital  men,  locks  the  outer  door  and 
bangs  up  the  key  in  the  passage;  that  no 
instance  has  ever  been  known  of  an  hospital 
man  being  removed,  although  a  power  to 
remove  is  eontained  in  the  deed  for  im- 
moraUty,  dec,  nor  has  any  instance  been 
known  of  any  of  the  poor  men  having  sub- 
let their  apartm^its ;  that  as  the  rents  of 
the  said  lands  and  tenements  mentioned 
to  the  said  deed  of  conveyance  increased 
sack    inereased    rents    were    distributed 
amoi^  the  hospital  men  from  time  to  time, 
and  so  far  back  as  the  year  1778  each  man 
has  been  in  receipt  of  upwards  of  10/.  per 
annum,  and  each  man  is  now  in  actual 
Teceipt  of  9#.  2d.  per  week,  exclusive  of 
coals  and  gown. 

Upon  proof  of  the  above  facts,  the  Re- 
visbg  Banister  held :  first,  that  although 
the  weekly  payments  to  each  of  the  hospiUd 
men  amounted  to  more  than  10/.  per  annum, 
as  the  power  of  appointment  and  removal 
expressed  on  the  deed  appeared  to  him  to 
be  discretionafy  witii  the  Duke  of  Ruthmd 
forthetime  being,  that  the  said  George  Steele 
hadnotsuchan  equitable  freehold  in  the  land 
as  to  entitle  him,  under  the  prbvisions  of 
the  2  Will  4.  c  45.  s.  18,  to  have  his  name 


retained  upon  the  register  of  voters  for  the 
said  parish  of  Bottedfbrd,  in  the  said  divL* 
sion  of  the  said  county;  secondly,  that 
even  if  that  were  not  so,  the  said  Geoige 
Steele  was  simply  a  member  of  an  eleemo- 
synary institution,  and  as  such  was  hot 
entitled  to  have  his  name  retained  upon 
the  said  register. 

The  Revising  Barrister  accordingly  ex- 
punged the  name  of  the  said  Geoi^e  Steele 
from  the  list  of  voters. 

Mdliahy  for  the  appellant — The  claim  is 
here  rested  not  on  the  rooms  occupied  by 
the  inmate  of  the  hospital,  but  on  his  free- ' 
hold  interest  in  the  property  of  the  hospitid. 
Notwithstanding  what  is  stated  by  the 
Revising  Barrister,  the  deed  itself  shews 
that  the  Duke  has  no  power  to  remove  any 
of  the  hospital  men  at  his  discretion.  It 
is  the  grant  of  an  estate  to  an  inmate 
quamdiu  se  bene  geBetrit^  which  is  a 
freehold  estate.  The  other  side  vnll  per^ 
haps  isontend  that  the  hospital  men  have 
no  estate  at  all  But  the  mere  fact  that 
^is  is  a  charitable  institution  does  not 
prevent  the  members  having  an  estate  in 
the  lands  of  the  charity.  The  whole  rents 
and  profits  are  divisible  amongst  the  hos- 
patal  men.  Each  hospital  man  has  a  four- 
teenth share  in  the  profits  of  certain  lands, 
subject  to  certain  diaiges,  for  life,  which 
share  is  above  the  value  of  10/. ;  that  is  an 
equitable  estate  of  freehold  whieh  confers 
the  franchise,  under  the  2  Will.  4.  c.  45. 
Sw  18.  Dams  v.  WadddngUm  (1)  was  de-^ 
eided  on  the  ground  that  the  governor  of 
the  charity  had  a  general  power  to  remove 
the  inmates.  In  Simpson  v.  WilMmon  (2), 
in  Freeman  v.  Oatnsford  (8)  and  in  Heartley 
V.  Banke  (4),  the  claim  was  made  for  the 
rooms  occupied  by  the  inmates. 

HayeSy  for  the  respondent "— There  is 
nothing  to  shew  an  equitable  freehold  of 
the  yearly  value  of  10/.  The  hospital  men, 
in  fact,  receive  more  dian  10/.,  but  that 
is  by  sufferance  only.  AU  the  pajrments 
specified  by  the  deed  amount  to  about  6/. 
a  year  only.  In  this  respect  the  case  is  like 

(1)  7  Man.  &  G.  37. 

(2)  7  Id.  65 ;  b.  c.  14  Law  J.  Rep.  (ir.s.) 
C.P.  49. 

(8)  11  Com.  B.  Rep.  N.S.  68;  i.c.  81  Law  J. 
Rep.  (BT.S.)  C.P.  88. 

(4)  28  Law  J.  Rep.  (n.s.)  C.P.  144;  e.c.  5Coni. 
B.  Rep.  N.S.  41. 
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Askmore  v.  Lees  (5).  The  judgmeDt  in 
Frteman  v.  Cfaifuford  (3)  clearly  shews 
that  inmateB  of  an  institution  receiving 
payments  of  tius  kind  have  no  estate 
whatever. 

Melliskj  in  reply. — The  intention  of  the 
grantor  clearly  was,  that  the  whde  income 
of  the  hospital  shoold  be  applied  for  the 
benefit  of  the  hospital  men.  Thon^  certain 
payments  were  specified,  yet  if  these  do 
not  exhaust  the  income  of  the  hospital,  the 
residue  is  divisible  among  the  hospital 
men.  There  is  no  resulting  use  in  &vonr 
of  the  grantor — The  Attorney  General  v.  the 
Draperi  Cinmpcmy  (6). 

Ebli,  C  J. — ^I  am  of  opinion  that  the 
revising  barrister  was  right.  The  claim  was 
for  a  freehold  interest  in  land  in  the  parish  of 
Bottesford,  and  it  appeared  that  there  was 
in  that  pariah  an  hospital  founded  by  the 
Earl  of  Rutland  about  the  year  1692.  In 
1762  the  lands  belonging  to  the  hospital 
were  re-conveyed  to  trustees,  and  the  trusts 
declared  were  that  they  shoold  pay  and 
distribute  to  each  of  the  fourteen  poor  men 
who  were  inmates  of  the  hospital  for  the 
time  being  a  payment  of  10«.  6d  a  month, 
and  a  number  of  other  small  payments. 
The  legal  estate  is  thereby  vested  in  trustees 
upon  trust  to  allow  the  rectors  of  the 
parishes  of  Bottesford  and  Harley  to  appro- 
priate in  a  charitable  manner  a  portion  of 
the  income.  But  the  deed  is  entirely  silent 
as  to  the  disposition  of  the  surplus  after  the 
trusts  specified  are  fulfilled;  and  there  is 
nothing  from  which  it  can  be  inferred  that 
it  is  appropriated  to  the  inmates  of  this 
hospital  The  claim  here  is  for  a  freehold 
interest  L^gal  estate  the  voter  has  none, 
and  I  think  he  has  no  equitable  interest  in 
the  lands  of  the  charity.  All  he  has  is  a 
right  to  certain  payments  out  of  the  profits 
of  those  lands.  I  cannot  see  in  this  deed 
the  least  sign  of  a  grant  of  an  equitable 
estate  in  the  land  to  the  inmates  of  this 
hospital  In  Freenum  v.  Qaineford  (3)  the 
inmate  of  an  hospital  claimed  tiie  firanchise 
in  respect  of  the  chamber  in  which  he  lived, 
but  the  Court  held  that  he  had  no  property 
in  the  room,  although  it  was  assigned  to  his 


(5)  2Com.B.R«p.  81;i.c.  15LawJ.Bep.  (n.s.) 
C.P.  «6. 

(6)  2  Bmt.  608. 


use.  I  said,  "  It  seems  to  me  that  he  (the 
inmate)  is  elected  as  a  more  object  of 
charity;  and  that,  when  the  governor  as- 
signs his  rooms  for  his  residence,  he  does 
not  confer  upon  him  any  estate  which  he 
could  enforce  by  biM  in  equity."  And  Wil- 
liams, J.  says,  ''  The  language  of  the  con- 
stitutions simply  is,  that  tibe  accommodation 
provided  for  the  recipients  of  the  charity 
shall  be  regulated  in  a  certain  way.    They 
are  to  take  for  their  lives,  subject  to  removal 
for  any  of  the  offences  specified.    But  it 
does  not,  therefore,  follow,  that  the  particnlar 
rooms  are  to  be  assigned  to  each  of  them 
as  owner  for  his  life.  It  seems  to  me  to  be 
clear  that  he  has  not  the  right  of  an  equit- 
able owner  at  alL"   So  here  I  take  it  to  be 
clear  that  the  inmates  of  the  hospital,  hav- 
ing a  right  to  certain  payments  firom  the 
trustees,  who  collect  the  profits  of  the  lands 
of  the  charity,  have  no  equitable  interest  in 
those  lands  whatever. 

Bylks,  J. — ^I  am  of  the  same  opinion. 
In  order  to  entitle  the  voter  to  retain  his 
name  on  the  list)  he  must  shew  that  he  is 
entitled  to  an  equitable  estate  of  freehold. 
Now,  this  is  not  a  case  in  iriiich  the  trus- 
tees ate  to  permit  certain  persons  to  take 
the  rents  and  profits  of  land,  or  to  pay 
over  the  rents  uid  profita  of  land  to  oertain 
persons^  but  they  are  to  receive  the  rents 
and  profits  and  to  distribute  a  portion  of 
the  prooeeda  in  a  certain  manner.  It  is  ad* 
mittod  that  that  is  not  akme  sufiideut 
to  give  the  recipients  of  those  pajmenta  any 
equitable  interest  in  the  land;  but  it  is 
contended  that,  under  the  provisions  of  the 
deed,  the  surplus,  alter  making 'those  pay- 
ments, is  distribu^ble  among  the  inmates 
of  this  hospital,  and  that,  therefore,  they 
have  an  equitable  interest  in  the  lands.  But 
assuming  that  the  trustees  are,  under  this 
deed,  to  take  the  surplus  for  some  purpose 
or  other  (about  which  I  express  no  opinion), 
it  is  clear  that  they  are  not  to  diq>o6e  of 
it  in  any  prescribed  manner  to  any  pre- 
scribed person,  but  in  such  manner  and 
to  such  persons  as  the  Court  of  Chanceiy 
should  sanction.  Although  at  one  time  I 
entertained  some  doubt,  I  now  entertain 
none.  I  think  the  reasons  on  which  the 
judgment  in  Freeman  v.  Grainsford{2)  was 
decided  are  applicable. 

Keating,  J. — I  am  of  the  same  opinion. 
I  think  it  \&  clear  "that  the  voter  has  only 
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an  equitable  right  to  a  money  payment, 
and  DO  equitable  interest  in  the  laiid  itself. 

Decision  affirmed. 


(Appetd  from  Bevinnff  Barristef^s  Court ) 

\ORA  (  TBPPER  AND  OTHBRS,  appel- 

Nov  23 '  24  \      ^««^  ^*  NICHOLS,  responr 


ParlicmevU  —  County  Vote  —  Freehold 
IniereU — Shares  in  a  Bridge — Commission- 
erf  appoitUed  by  Statute  for  Public  Purposes 
— Limited  Authority  to  convey. 

By  an  act  of  Oeo.  1.  Commissioners  were 
appoiaUed  for  building  a  bridge  across  ike 
Thames  from  Fulkam  to  Putney,  after  comr 
pensatimg  the  proprietors  of  ths  then  existing 
ferries;  and  a  pontage  or  toll  wu  grcaUed 
andvestedin  the  Commissionersyto  beapplied 
as  directed  iy  the  act;  and  by  a  subsequent 
act  of  Oeo.  2,  for  more  effectually  enabling 
the  Oomanissioners  to  complete  such  uiork^ 
they  were  empowered  to  convey  in  perpetuity 
the  tolls  and  income  of  the  said  bridge  or 
ferries  to  suA  persons  as  would  undsriahe 
to  erect  and  nuuniain  the  bridge.  The  Comr 
missionersaceordinglycontracted  wiihcertadn 
persons^  who  subscribed  the  necessary  funds^ 
and  became  the  duureholdtrs  of  the  bridge^ 
to  build  and  msdntain  the  bridge  asid  com^ 
pensate  the  proprietors  of  the  said  ferries; 
and  afterwards,  the  bridge  having  been  builtj 
the  ChmmissionerSy  by  a  deed  likieh  recited 
theabooeactsof  Cho.  L  and  Oeo.  ±  andtheir 
powers  thereunder^  conveyed  the  said  bridge 
ond  tolls  and  all  such  ground  adjacent  and 
belonging  to  the  said  ferries  and  every  other 
ifMtter  which  they  were  empowered  to  convey, 
hy  virtue  of  the  said  acts,  to  certain  trustees, 
M  fee,  in  trust  to  permit  the  said  share- 
holders to  receive  the  said  tolls  and  income, 
ond  have  the  sole  management  thereof: — 
Held,  thai  the  Commissioners  had  no  power 
to  convey  the  land  belonging  to  the  bridge, 
^fhieh  had  become  vested  in  them  by  virtue 
of  the  said  acts,  and  that  the  said  share- 
holders having  .knowledge  of  the  Commis' 
^loneri  title  under  the  said  acts,  acquired 
nothing  more  under  the  said  deed  than 
^  Commissioners  could  lawfully  convey, 
»«"w^,  the  tolls  and  income;    and,  con- 
*?««»</y,  that  none  of  the  shareholders  hady 


as  such,    any  freehold  estate  which  could 
qualify  him  for  a  county  vote. 

Appeal  against  the  decision  of  the  Bevising 
Banister  appointed  to  revise  the  list  of 
voters  for  the  Eastern  Division  of  Surrey. 

David  Nichols,  on  the  register  of  voters  for 
the  said  eastern  division,  duly  objected  to 
the  names  of  Jabex  Tepper  and  twenty-four 
other  persons  being  retained  on  the  Putney 
list  of  voters  for  the  said  eastern  division. 

The  claims  of  the  persons  so  objected  to 
appeared  on  the  register  to  be  in  respect  of 
lineehold  shares  or  parts  of  such  shares  in 
Fulham  and  Putney  Bridge.  In  support  of 
the  right  of  the  said  several  parties  to  have 
their  names  retained  on  the  said  list  the 
foUovring  document^  and  £bu^  were  duly 
established  in  evidence  before  the  revising 
barrister.  In  or  about  the  year  1724,  the  act 
12  Geo.  1.  c.  zxzvi  was  passed,  entitled  ^  An 
act  for  building  a  bridge  aoross  the  river 
of  Thames,  from  the  town  of  Fulham,  in  the 
county  of  MJkldlesex,  to  the  town  of  Putney 
in  the  county  of  Surrey.' 

By  section  1.  of  that  act  certain  persons 
were  constituted  and  appointed  commis- 
sioners and  trustees  for  designing,  direct- 
ing, ordering  and  building  such  bridge, 
and  for  maintaining,  preserving  and  sup- 
porting the  same  when  built,  and  they 
were  empowered  at  any  time  after  the 
24th  of  June  1726  to  design,  assign  and 
lay  out  how  and  in  what  manner  Uie  said 
bridge  should  be  made  and  built,  from  the 
town  of  Fulham  to  the  town  of  Putney  afore- 
said, and  the  ways  and  passages  to  and  from 
the  same,  and  to  preserve  and  keep  in  repair 
such  ways  and  passages,  from  time  to  time, 
and  to  make  contracts  and  do  all  matters 
and  things  for  carrying  on  and  effecting  the 
purposes  aforesaid,  and  to  cause  the  same 
to  be  done  and  perfected  accordingly.  And 
to  the  intent  that  the  navigation  of  the  said 
river  Thames  might  receive  no  prejudice, 
by  section  2.  it  was  enacted,  ''That  when 
the  said  bridge  was  built  across  the  said 
river,  there  should  remain  free  and  open 
passage  for  the  water  to  pass  and  repass 
through  the  arches  or  passages  under  the 
said  bridge  of  700  feet  at  the  least  within 
the  then  present  banks  of  the  said  river." 
By  section  5.  bodies  corporate  and  others 
who  were  seised  of  ground  in  Putney  or 
Fulham,  which  might  be  required  for  the 
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purpose  of  making  convenient  approaches 
t()  the  said  bridge,  were  enabled  to  convey 
to  the  said  commissioners  and  trustees,  or  to 
any  nine  or  more  of  them  or  their  successors, 
or  as  they  should  appoint,  any  such  ground 
for  the  purpose  of  that  act.  By  section  7.  it 
is  enacted,  ''That  it  shall  be  lawful  to  and 
for  his  Majesty,  his  heirs  and  successors,  by 
letters  patent  under  the  Great  Seal  of  Great 
Britain,  to  incorporate  all  and  every  the 
commissioners  and  trustees  appointed  by 
this  act,  or  who  shall  be  appointed  pursuant 
thereto,  to  be  commissioners  and  trustees 
for  putting  this  act  in  execution,  or  such 
of  them  as  shall  be  then  living  and  such 
others  as  his  Majesty,  his  heirs  or  successors, 
shall  think  fit,  to  be  one  body  politic  and 
corporate  in  deed  and  in  name,  and  they 
and  their  successors  to  have  perpetual  suc- 
cession and  a  common  seal,  and  such  seal 
from  time  to  time  to  break,  change,  make 
new  or  alter,  as  shall  be  found  most  expe* 
dient;  and  that  they  and  their  successors 
shall  be  able  and  capable  in  law  to  have, 
purchase,  receive,  enjoy,  possess  and  retain 
to  them  and  their  successors  messuages, 
lands,  rents,  tenements  and  hereditaments 
of  what  kind,  nature  or  quality  soever; 
and  also  to  sell,  grant,  demise,  alien  or 
dispose  of  the  same,  or  any  part  thereof, 
at  their  free  wills  and  pleasures;  to  sue 
and  implead,  be  sued  or  impleaded,  answer 
and  be  answered  in  courts  of  record  or 
elsewhere,  and  to  choose  their  successors 
and  officers  from  time  to  time,  and  to  do 
and  execute  all  and  singular  other  matters 
and  things  that  to  them  shall  or  may 
appertain  to  do,  with  such  powers  and 
clauses  as  shall  be  necessary  or  requisite 
f«)r  erecting,  building,  or  preserving  and 
supporting  the  said  bridge  and  the  ways 
and  passages  thereto,  from  time  to  time." 

The  said  commissioners  and  trustees 
were  never  incorporated  in  pursuance  of 
this  act. 

By  section  8.  it  is  enacted,  "That  it 
shall  not  be  lawful  to  or  for  the  corporation 
or  company,  which  shall  or  may  be  erected 
or  established  by  virtue  of  or  pursuant  to 
this  act,  as  such  corporation  or  company, 
to  borrow,  or  take  up,  or  give  security  for 
any  sum  or  sums  of  money  payable  in  less 
than  six  months,  or  to  discount  any  bills 
of  exchange  or  other  bills  or  notes  what- 
soever, or  to  keep  any  books  or  cash  of  or 


for  any  person  or  persons,  bodies  politie 
or  corporate  whatsoever,  other  than  and 
except  only  the  proper  books,  moneys  and 
cash  of  the  said  company  or  corporation." 

By  section  10.  it  is  enacted,  ''That  a 
certain  pontage  or  toll  shall  be  paid  before 
any  passage  over  the  said  bridge  ahall  be 
permitted,  and  that  the  said  pontage  or 
toll  shall  be  vested  in  the  said  commis- 
sioners, to  be  by  them  applied,  in  aceord- 
ance  with  the  provisions  of  the  said  act, 
towards  the  expenses  of  making  and  msin- 
taining  the  said  bridge,  ways  and  passages, 
and  purchasing  the  necessaiy  ground  for 
the  same." 

By  section  13.  the  commissioners,  or 
any  eleven  or  more  of  them,  are  empow- 
er^, when  incorporated,  by  indenture  or 
writing  under  their  common  seal  to  convey 
and  assure  the  toll  by  that  act  giuted,  or 
any  part  thereof,  as  a  security  for  any  sum 
or  sums  of  money  by  them  to  be  borrowed 
for  the  purposes  of  the  act,  and  to  grant 
any  annuities  for  one,  two,  or  three  Uves, 
or  for  twenty-one  years,  or  a  1«bs  term, 
such  annuities  to  be  charged  upon  and 
payable  out  of  the  tolls,  estates  Mid  reve- 
nues bdonging  to  such  corponntioii. 

And  by  section  14.  it  is  enaeled,  that 
such  annuities  shall  be  personal  eertata 

By  section  16.  it  is  enacted,  *«Tfaat  it 
shall  be  lawful  for  the  said  commissioners 
and  their  successors,  and  for  such  intended 
company  or  corporation  and  their  agents 
or  (^cers,  from  time  to  time  to  remove 
any  shelves  in  the  said  river  of  Thames, 
and  make  the  same  river  deeper." 

By  section  17.  it  is  enacted,  "Hiat  all 
stones,  bricks,  planks,  piles  and  other 
materials  which  shall  be  made  use  of  for 
or  towards  building  ur  making  the  said 
bridge,  or  in  or  about  Ae  same,  or  for 
maintaining,  repairing  or  sopporting  the 
same,  or  for  making  the  sadd  river  deeper 
as  aforesaid,  shall  always  be  deemed  to 
belong  and  i^ypertain  to  the  commjasioners 
and  corporation  aforesaid." 

And  by  section  18.  it  is  provided,  tiiat 
if  the  said  bridge  shall  at  Any  time  be- 
come damaged,  it  shall  be  lawful  §cft  the 
said  conmussioners  or  corporation  to  set 
up  ferries  across  the  said  river  near  to  tiie 
said  bridge,  and  to  take  certain  rstea  and 
duties  for  passages  by  such  ferries  over 
the  same. 
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By  section  19.  it  ia  enacted  as  followB : 
^*It  shall  not  be  lawful  to  erect  or  build  the 
said  bridge,  or  any  part  thereof,  before  or 
until  full  and  ample  satisfaction  be  made 
for  all  such  prejudice,  loss  or  damage  as 
shall  or  may  be  sustained  or  suffered  by 
any  of  the  owners,  proprietors,  leasees  or 
others  having  any  property  or  interest  in 
the  present  horse  or  foot  ferries  between 
Putney  and  Fulham  aforesaid." 

By  section  22.  it  is  enacted,  ^That 
noilung  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  prejudice  or  take 
away  any  right»  property  or  jurisdiction 
of  the  mayor,  commonalty  and  citizens  of 
the  dty  of  London,  to,  in  and  upon  the 
river  of  Thames  aforesaid,  other  than  and 
except  to  remove  any  shelf  or  shelves,  or 
to  deepen  or  widen  the  said  river,  where 
the  aaui  bridge  shall  be  built,  and  to  do 
eveiy  other  matter  or  thing,  as  shall  or 
may  be  necessary  for  the  erecting  and  main- 
taining the  said  bridge.'' 

By  the  1  Gko.  2.  c.  xviiL  for  explaining 
and  amending  the  act  above  referred  to,  it 
is  by  section  1,  enacted  as  follows :  ''  The 
commissioners  and  tnistees  appointed  by 
the  said  recited  act,  and  those  appointed 
by  this  act,  or  any  nine  or  more  of  them, 
and  the  commissioners  and  tnistees  when 
incorporated  in  pursuance  of  the  said  former 
act,  shall  have,  and  they  have  hereby  full 
power  and  authority  to  contract  and  agree 
with  any  person  or  p^sons  whatsoever,  aa 
well  commissioners  and  trustees  as  others, 
to  erect  and  build  a  bridge  across  the 
said  river  Thames,  horn  the  said  town  of 
Fulham  to  the  said  town  of  Putney,  and 
to  repair,  maintain  and  support  the  same 
when  built  in  such  manner  as  by  the  said 
oummissioners  and  trustees  or  corporation 
aforesaid  shall  be  judged  proper ;  and  the 
said  commissioners  and  trustees  or  corpo- 
ration aforesaid,  or  any  nine  or  more  of 
them,  the  said  commissioners  and  trustees, 
before  such  incorporation,  have  hereby 
power  and  authority  to  grant  any  annuity 
or  annuities  in  fee  out  of  the  profits,  in- 
comes, revenues  or  tolls  of  the  said  bridge, 
in  such  manner  as  they  may  by  the  said 
former  act  grant  any  other  annuity  or 
annuities,  all  which  annuities  in  fee  to  be 
granted,  pursuant  to  this  act  shall  be  regis- 
tered, and  shall  be  assignable  and  devisable 
as  the  other  annuities  are  by  the  said  former 


act,  and  such  annuities  in  fee  shall  be 
deemed  personal  estates  and  shall  go  as 
such." 

And  for  the  more  effectually  enabling 
the  said  commissioners  and  trustees  and 
corporation  aforesaid,  as  speedily  as  may 
be,  to  complete  and  perfect  the  said  work, 
by  section  3.  it  is  enacted,  "  That  it  shall 
and  may  be  lawful  to  and  for  the  said  com- 
missioners and  trustees,  or  any  nine  or 
more  of  them,  before  incorporated,  and  also 
lawful  for  such  corporation  when  created, 
at  any  time  or  times  to  convey  and  assign 
over  in  perpetuity  or  otherwise  all  or  any 
tolls,  revenues,  profits  or  incomes  of  or 
belon^ng  to  the  said  bridge  or  ferries, 
or  which  shall  in  anywise  arise,  accrue  or 
belong  to  the  same,  unto  such  person  or 
persons  as  will  undertake,  contract  and 
ligree  to  erect  and  build  the  said  bridge, 
and  to  preserve  and  keep  up  the  same  in 
good  and  sufficient  repair,  and  shall  give 
sufilcient  security  so  to  do  to  the  satisfiio- 
tion  of  the  said  commissioners  and  tnistees 
and  corporation  aforesaid,  anything  herein 
or  in  the  said  former  act  to  the  contrary 
notwithstanding.'' 

By  section  5.  it  is  enacted  as  follows : 
"  It  shaU  not  be  lawful  for  the  said  com- 
missioners and  trustees  or  corporation  to 
erect  or  build  the  said  bridge,  or  any  part 
thereof,  before  or  until  ample  satisfaction  be 
made  for  all  such  prejudice,  loss,  or  damage 
as  shall  or  may  be  sustained  or  suffered  by 
any  of  the  proprietors  of  the  horse-ferries 
between  the  said  towns  of  Putney  and 
Fulham,  unless  the  said  proprietors  of  the 
said  ferries,  by  writing  under  their  re- 
spective hands  and  seals,  shall  consent  and 
agree  with  the  said  commissioners  and 
trustees,  or  any  nine  or  more  of  them,  or 
the  said  corporation,  to  pennit  the  said 
CoDunissionerSi  trustees,  or  corporation  to 
build  the  same  before  such  satiafiaction 
shaU  be  made,  and  in  case  such  consent  of 
the  said  proprietors  shall  be  had  and  ob- 
tained in  manner  aforesaid,  that  then  the 
said  bridge,  when  buUt,  and  all  tolls, 
revenues,  profits  and  incomes  belonging  or 
to  belong  to  the  same,  shall  be,  and  are 
hereby  made  chargeable,  and  charged  in 
the  first  place  with  all  such  sums  of  money 
as  are  by  the  said  former  act  to  be  paid 
to  the  respective  owners,  proprietors  and 
persons   interested  in  the  present  ferries 


64 


COURT  OF  COMMON  PLEAS': 


[N.S. 


between  Folham  and  Putney  aforesaid,  and 
that  upon  payment  thereof  respectively,  or 
tender  and  refusal,  all  ownerdiip,  proper- 
ties and  interests  of,  in,  or  to  the  horse  and 
foot  ferries  between  Putney  and  Fulham 
aforesaid  shall  be  and  are  hereby  extin- 
guished and  determined,  and  the  said 
ferries  and  passage  over  the  river  of  Thames 
there,  and  the  ground  and  soil  adjacent  and 
belonging  to  the  said  respective  ferries, 
shall  be  and  are,  by  the  authority  of  this 
act,  transferred  to  and  absolutely  vested  in 
the  said  commissioners  and  t4tees  and 
corporation  aforesaid,  and  their  successors 
aud  assigns  for  ever.*' 

All  such  monies  and  payments  for  the 
said  horse-ferries  have  long  since  been  duly 
paid  and  made. 

The  ferries  referred  to  in  the  said  acts 
on  the  Putney  side  of  the  river  were  held 
and  were  parcel  of  the  manor  of  Wimble- 
don, and  on  the  Fulham  side  were  held  and 
were  parcel  of  the  manor  of  Fulham,  and 
previously  to  the  21st  of  March  1728 
Daniel  Pettiward  and  WiUiam  Skelton  had 
been  respectively  admitted  to,  and  each  of 
them  then  held  in  fee,  by  copy  of  the  court- 
rolls  of  the  respective  manors,  one  un- 
divided moiety  of  the  ferries  on  both  the 
Putney  and  the  Fulham  sides  of  the  river ; 
and  on  that  day  the  commissioners  paid  to 
them  the  sum  of  8,000/.  in  full  satisfaction 
for  all  damages  which  they,  or  either  of 
them,  should  sustain  by  occasion  of  build- 
ing the  bridge ;  the  rights  and  interests  of 
aU  other  parties  in  the  said  ferries  having 
been  previously  satisfied  by  the  commis- 
sioners. 

On  the  19th  of  November  1728  a  con- 
tract was  duly  entered  into  by  the  commis- 
sioners with  thirty  persons,  who  had  sub- 
scribed 1,000/.  each  for  building  the  bridge, 
and  making  the  purchases  and  payments 
required  by  the  said  acts,  by  which  those 
thirty  persons  contracted  to  build  and  main- 
tain the  bridge,  and  the  ways  and  passages 
thereto,  and  make  the  said  purchases  and 
payments;  and  in  pursuance  thereof  the 
said  thirty  persons  did  build  the  said 
bridge,  and  make  the  said  payments  and 
purchases. 

By  indenture  of  bargain  and  sale,  bearing 
date  the  11th  of  November  1729,  duly 
enrolled  in  Chancery,  made  between  the 
said  commissioners  of  the  first  part,  the 


said  thirty  persons  therein  named  and  de- 
scribed as  being  all  the  contractors  and  sab- 
scribeiB  for  building  the  said  bridge  of  the 
second  part,  and  certain  other  persons  m 
trustees  of  the  third  part,  after  reciting  the 
1st,  2nd,  5th,  7th,  10th,  llth,  12th,  16th, 
17th,  18th  and  19th  sections  of  the  first 
above-mentioned  act,  and  the  1st,  3rd  and 
5th  sections  of  the  secondly  above-mentioned 
act,  and  further  reciting  the  said  contract 
of  the  19th  of  November  1728,  and  that 
the  said  thirty  persons  had  paid  all  monies 
they  had  agreed  to  pay,  and  built  the  said  . 
bridge,  the  Commissioners  granted,  bar- 
gained, sold,  assigned  and  set  over  unto 
the  said  persons,  parties  thereto  of  the 
third  part,  their  heirs  and  assigns  for  ever, 
the  said  bridge  and  all  the  materials  where- 
with the  same  was  erected  and  built,  and 
all  tolls,  revenues,  profits  and  incomes  of 
or  belonging  to  the  said  bridge  so  built, 
from  the  town  of  Fulham  to  the  town  of 
Putney,  or  the  femes  thereafler  to  be  set 
up  and  erected  as  occasion  might  be,  ac- 
cording to  the  provisions  in  that  behalf 
made  by  the  said  said  recited  acts,  or  either 
of  them,  or  which  should  in  anywise  arise 
and  accrue  or  belong  to  the  same,  with  all 
such  ground  and  soil  adjacent  and  belong- 
ing to  the  then  late  or  ^en  present  horse- 
ferries  and  passage  over  the  said  river  be- 
tween Fulham  and  Putney  as  had  been,  was 
or  should  be  vested  in  the  said  commis- 
sioners, and  all  benefits,  advantages,  powers, 
privileges  and  authorities,  and  every  other 
matter  or  thing  whatsoever  vested  in  or 
granted  to  the  said  commissioners  which 
they  were  empowered  or  capable  to  assign 
and  convey  over,  by  virtue  of  the  said  acts, 
or  either  of  them,  to  hold  the  same  unto 
and  to  the  use  of  the  said  trustees,  parties 
hereto  of  the  third  part,  their  heirs  and 
assigns  for  ever,  upon  trust  to  permit  and 
suffer  the  said  thirty  persons  therein  named 
of  the  second  part,  their  heirs  and  assigns, 
to  receive  and  take  the  said  tolls,  revenues, 
profits  aud  income,  and  to  have  the  sole 
management  and  direction  thereof,  upon 
condition  that  they  should  thereout  pay 
certain  sums  of  money  and  expenses  spe- 
cified in  the  said  deed,  which  condition  has 
been  performed ;  and  after  pa3rment  of  such 
sums  of  money,  should  every  year  thereafter 
divide  all  the  then  rest  and  residue  of  the 
monies  to  be  raised  by  the  said  toUs^  reve- 
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nnes,  profits  and  income  of  the  said  bridge, 
ferrieQ  and  other  the  premises  (if  any)  unto 
and  amongst  the  said  thirty  subscribers  and 
proprietors  for  the  time  being  and  their 
respective  heirs  and  assigns,  rateably  and 
proportionably,  according  to  the  several 
stODs  of  money  by  them  subscribed  for  the 
purposes  aforesaid,  and  to  their  several 
and  respective  rights,  shares  and  interests 
of,  in  and  to  the  same,  to  have,  take  and 
enjoy  the  same  as  tenants  in  common,  and 
not  as  joint  tenants.  And  by  the  said  deed 
it  was  provided  that  in  case  the  tolls,  reve- 
nues, profits  and  incomes  of  the  said 
bridge  or  ferries  should  at  any  time  or  times 
thereafter  fall  short,  and  not  be  sufficient 
to  answer  and  make  good  all  such  sums  of 
money  as  should  be  requisite  for  putting 
and  keeping  the  said  bridge,  together  with 
all  wajTS  and  passages  to  and  from  the 
same,  in  good  repair  within  a  reasonable 
time  to  be  allowed  for  making  such  repairs, 
or  should  not  be  sufficient  for  the  pay- 
ment of  all  the  matters  and  things  there- 
inbefore particularly  mentioned,  and  the 
charges  of  the  trustees  in  the  execution  of 
the  trusts,  then  all  such  sums  of  money 
as  should  so  &11  short  or  be  wanting  for 
the  said  purposes  should  from  time  to  time 
be  paid  and  borne  by  the  said  thirty  sub> 
ficribers,  the  parties  thereto  of  the  second 
part,  their  heirs  and  assigns,  rateably  and 
proportionably,  and  according  to  the  several 
sums  of  money  subscribed  by  them  respec- 
tively towards  the  purposes  aforesaid,  and 
to  their  several  rights,  shares  and  interests 
therein. 

On  the  16th  of  June  1730,  by  grant  of 
that  date,  the  Archbishop  of  Canterbury 
granted  to  the  proprietors  of  Putney  Bridge 
200  superficial  feet  of  land,  part  of  the 
churchyard  of  Putney,  for  the  purpose  of 
making  the  passage  to  and  from  the  said 
bridge  more  commodious,  and  the  same 
'Was  used  for  that  purpose,  and  now  forms 
part  of  the  approach  to  the  bridge.  There 
is  no  other  land  in  the  county  of  Surrey 
vested  in,  belonging  to,  or  claimed  by  the 
said  proprietors,  except  what  is  comprised 
in  the  before -stated  deed  of  the  11th  of 
November  1729,  and  the  last-mentioned 
grant,  and  no  evidence  was  adduced  before 
the  Revising  Barrister  as  to  the  annual 
value  of  the  said  land 

On  the  26th  of  August  1736,  by  deed  of 
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that  date,  the  persons  then  equitably  en- 
titled to  the  tolls,  revenues,  profits  and 
income  of  the  bridge  under  the  indenture 
of  the  11th  of  November  1729,  covenanted 
with  each  other  that  certain  orders  and 
directions  given  for  the  arrangement  of  the 
affairs  of  the  bridge  should  stand  good  until 
altered  at  some  quarterly  general  meeting 
of  persons  from  time  to  time  becoming  so 
equitably  entitled  by  a  majority  of  such 
persons  present  at  such  meeting. 

The  interest  of  the  present  shareholders 
in  the  bridge  is  identical  with  the  interest 
vested  in  the  said  thirty  persons  or  pro- 
prietors under  the  said  deed  of  the  llUi  of 
November  1729,  and  under  the  grant  of 
the  16th  of  June  1730,  and  has  always 
been  conveyed  and  transmitted  as  and  dealt 
with  as  freehold  estate,  and  the  share- 
holders in  the  said  bridge  are  about  eighty 
in  number.  The  proprietors  meet  once 
a-year,  and  select  a  committee  of  six  out  of 
their  own  body  to  manage  the  affairs. 

The  said  persons  objected  to  are  respec- 
tively the  holders  of  a  share  of  such  interest 
as  aforesaid,  and  the  sufficiency  of  the 
annual  money  value  of  such  share  or  part 
of  a  share  is  not  now  in  dispute.  The  bridge 
is  built  partly  on  piles  driven  into  the  bed 
of  the  river,  and  at  either  end  upon  brick 
foundations,  which  stand  respectively  upon 
that  part  of  the  banks  between  high  and 
low  water-mark  whence  formerly  the  ferries 
used  to  ply  from  side  to  side,  and  in  part 
upon  land  which  formerly  was  ground  and 
soil  adjacent  and  belonging  to  the  said 
ferries. 

There  are  toll-houses  at  each  end  of  the 
bridge  at  which  tolls  are  collected,  and 
each  of  them  is  a  structure  of  brick,  and 
stands  upon  the  brick  foundations  of  the 
bridge  referred  to  in  the  preceding  para- 
graph thereof 

For  the  said  persons  objected  to  it  was 
contended  that  they  had  respectively,  under 
or  by  virtue  of  the  said  acts  of  parliament 
and  deeds  of  the  11th  of  November  1729 
and  the  16th  of  June  1730,  hereinbefore 
stated,  such  equitable  freehold  estates  in 
the  said  bridge-tolls  and  other  property 
comprised  in  the  said  acts  and  deeds  as 
entitled  them  respectively  to  be  on  the  list 
of  voters  for  the  said  eastern  division  of 
the  said  county;  and  for  the  said  David 
Nicholls,  the  objector,   it  was  contended 
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that  they  had  not  respectively  such  equit- 
able freehold  estates  as  would  entitle  them 
to  vote  for  the  said  division  of  the  said 
county;  and  also  that  the  shareholders 
were  a  company;  and  that  the  individual 
shareholders  bdng  only  entitled  to  a  share 
of  the  receipts  and  profits  were  not  entitled 
to  be  on  the  said  list  of  voters. 

The  Revising  Barrister  decided  that  the 
said  several  persons  objected  to  had  not 
respectively  such  equitable  freehold  estates 
as  entitled  them  respectively  to  be  on  the 
said  list  of  voters,  and  he  accordingly  ex- 
punged their  names  frt)m  the  said  list. 

Karslake  (BeresfoTd  with  him),  for  the 
appellants. — ^An  estate  and  interest  in  the 
land  belonging  to  the  ancient  ferries  and 
on  which  the  bridge  was  built^  vested  in  the 
Commissioners,  who  afterwards  conveyed  all 
they  had  in  1729  to  trustees  for  the  share- 
holders of  Putney  Bridge.  It  is  submitted 
that  the  Commissioners  had  by  virtue  of 
the  acts  power  to  so  transfer  their  interest 
in  the  property  to  those  trusteea  The  trus- 
tees have  now  no  duty  to  perform,  and 
therefore  the  case  differs  from  that  of 
Bennett  v»  Blain{\)y  and  the  shareholders 
here  not  only  have  more  than  a  mere  inter- 
est in  the  tolls  and  profits  of  the  bridge, 
but  they  take  such  an  equitable  estate  in 
the  land  as  to  entitle  them  to  be  registered. 
It  appears  from  Rogers  on  Elections,  9th 
ed.  p.  23,  that  shares  in  this  veiy  bridge 
have  been  held  by  an  election  committee  to 
give  a  good  vote  for  Middlesex.  This  re- 
sembles the  case  of  Boater  v.  Brouni(2)j 
where  freehold  land  which  was  bought,  and 
a  mill  and  machinery  erected  thereon,  out  of 
money  subscribed  by  certain  persons  who 
were  partners,  was  conveyed  to  trustees  in 
trust  for  the  partners  as  part  of  their  part- 
nership stock-in-trade;  and  it  was  held,  that 
each  partner  had  an  interest  in  the  realty 
corresponding  with  the  amount  of  shares 
held  by  him  in  the  partnership,  and  was 
entitled  to  be  on  the  list  of  voters  for  the 
county. 

Raymondy  for  the  respondent — In  the 
first  place,  it  is  submitted  that  no  interest 
in  the  land  passed  to  the  Commissioners. 
The  legislature  did  not  intend  to  convey 

(1)  15  Com.  B.  Bep.  N.S.  518;  b.  o.  83  Law  J. 
Bep.  (h.s.)  G.P.  68. 

(2)  7  Man.  ft  G.  198 ;  ■.  c.  nom.  Baxterv.  New- 
iDan,  14  Law  J.  Bep.  (v.s.)  C.P.  108. 


to  them  anything  more  than  was  neoesBuy 
to  enable  them  to  carry  out  the  object  of 
building  a  bridge  across  the  river.    The 
ownership  in  the  bed  of  the  river  would 
primd  facie  be  in  the  Crown,  and  section 
17.  of  the  12  Qeo.  1.  c  xxxvi  shews  that  it 
was  not  intended  to  convey  any  part  of  sudi 
ownership  to  the  Commissioners,  for  if  it 
were,  that  section  would  not  have  been 
necessary.  The  case  of  Badger  v.  ike  South 
YarkMre  Railway  and  River  Dun  Namga- 
tion  Company  (3)  is  an  authority  for  the 
Court  so  construing  the  act  as  to  enable 
the  Commissioners  to  acquire  only  an  ease- 
ment and  not  an  estate  in  the  soil,  and  the 
cases  of  Wood  v.  HevriU  (4)  and  LaneaMer 
V.  Eve  (5)  shew  that  the  piles  on  which 
the  bridge  rests,  though  let  into  the  soil  of 
the  river,  might  still  have  remained  the 
property  of  tiie  Commissioners.     In  the 
next  place,  even  if  an  interest  in  the  land 
was  vested  in  the  CommissionerB,  it  was 
not  conveyed  to  the  shareholders.   The  act 
created  an  interest  and  duty  in  the  Com- 
missioners for  the  benefit  of  the  pubHc, 
and  they  had  no  power  to  convey  the  land 
to  the  shareholders.  Next,  these  are  share- 
holders of  a  company  and  have  only  aright 
to  a  share  of  the  profits,  and  have  no  such 
interest  in  the  land  as  will  entitle  them  to 
the  fiynduse.    Bennett  v.  Blain  (1)  is  in 
point;  so  is  Bligh  v.  Brent  (6). 
Karslake  repUed. 

Cur,  adv.  wit, 

Erlb,  C.  J.  now  delivered  the  following 
judgment — This  was  a  claim  on  behalf  of 
the  shareholders  of  Putney  Bridge,  and  the 
question  was,  whether  they  had  an  equit- 
able freehold  interest  The  statutes  con- 
veyed the  bridge  and  land  to  the  Conmus- 
sioners,  and  the  Conmiissioners  in  1729 
conveyed  the  bridge  and  land  vested  in 
them  to  trustees  on  behalf  of  the  share- 
holders; and  if  the  Commissioners  had 
power  to  part  with  that  property,  I  have 
no  doubt  the  shareholders  have  become 
entitled  to  the  bridge  and  to  the  land  which 


(8)  1  E.  ft  E.  847;  s.  c.  28  Law  J.  Bep.  (n.b.) 
Q.B.  118. 

(4)  8  Q.R  Bep.  918;  ■.a  15  Law  J.  B«>.  (k.&) 
Q.B.  247. 

(5)  5  Com.  B.  Bep.  K.&  717;  ■.  o.  28  Law  J. 
Bep.  (k.s.)  C.P.  285. 

(6)  2  Yon.  &  C.  268. 
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belongs  to  the  bridge.     Bat  I  take  it  to 
be  p^ectly  clear  law,  that  where  land  ifl 
vested  in  Conunissioners  by  an  act  of  par- 
liament for  public  purposes  the  Commis- 
sioners have  not,  unless  there  be  something 
in  the  statute  to  that  effect,  any  power  to 
convey  away  and  part  with  such  land.   The 
statutes  have  not  given  them,  I  think,  any 
SQch  power.    The  second  of  the  statutes 
appears  to  me  to  confirm  that  view,  because 
it  enables  specifically  the  Commissioners  to 
convey  the  tolls  to  the  shareholders ;  and 
if  the  statute  intended  to  enable  them  to 
convey  the  fee  simple  of  the  land  to  the 
shareholders,  it  seems  to  me  there  would 
have  been    an   expression  used   enabling 
them  to  convey  the  tolls  as  distinguished 
from  tiie  fee  simple  of  the  land,  but  that 
statute  appears  to  me  to  be  a  negation  of 
that  right.   I  think,  therefore,  the  Commis- 
sioners have  no  power  to  convey  the  free- 
hold to  the  shareholders,  or  to  the  trustees 
in  trust  for  the  shareholders.   Then,  they 
purported  to  convey  it  by  a  deed  of  con- 
veyance in  1729.  But  if  the  law  prohibited 
snch  conveyance,  the  shareholders  taking 
it  with  the  knowledge  of  the  title  under 
that  act  of  parliament  acquired  nothing 
more  than  lawfully  could  be  conveyed,  and 
the   Commissioners   parted  with  nothing 
more  than  could  be  lawfully  parted  with. 
The  result  is,  I  think,  that  the  Commis- 
sioners have  a  right  over  the  land,  and  the 
shareholders  are  entitled  only  to  the  tolls, 
and  have  therefore  no  qualification.   That 
is  all  that  we  ajQ&rm. 

Decision  affirmed. 


(Appeal  from  Revising  Barristef^B  Court) 

1864.      )  powBLL,  appellant^  bkadlbt, 
Nov.  2^.   J  respondent. 

Parliament — Borough  Vote — Qualifica' 
tion — Occupation  for  Twelve  Months — Full 
Age^2  Will  4.  c,  45.  s.  27.-6  <fc  7  Via. 
c.  18.  8.  40. 

If  a  claimant  for  a  borough  vote  has 
occupied  the  premises  for  which  he  claims 
for  twelve  months  previous  to  the  last  day 
of  July  in  the  year  in  which  he  claimSy  and 
»  offidl  age  previous  to  the  day  of  regis-' 


tration,  it  is  sufficient^  though  he  was  not 
of  full  age  during  the  whole  year  of  occu- 
potion. 

Appeal  from  the  decision  of  the  Eevising 
Barrister  of  the  borough  of  Eadderminster. 

Frederick  Bradley  duly  claimed  to  have 
his  name  inserted  in  the  list  of  persons 
entitled  to  vote  in  the  election  of  a  member 
for  the  borough  of  Kidderminster,  in  re- 
spect of  the  joint  occupation  of  a  foundry 
and  premises  at  Clensmore,  in  the  parish 
of  Kidderminster  Borough. 

Richard  Powell  duly  objected  to  the 
name  of  the  said  F.  Bradley  being  inserted 
in  such  list  of  voters. 

The  said  foundry  and  premises  were  in 
the  joint  occupation  of  F.  Bradley  and  his 
brother  Samuel  Bradley  for  twelve  calendar 
months  next  previous  to  the  last  day  of 
July  in  the  present  year.  At  the  said  foun- 
dry the  trade  or  business  of  iron-founders 
was  carried  on  under  the  firm  of  John 
Bradley  k  Co. 

It  was  objected,  on  behalf  of  the  said 
R  Powell,  that  the  said  F.  Bradley's  name 
ought  not  to  be  inserted  in  the  list  of  voters 
for  the  parish  of  Kidderminster  Borough, 
insomuch,  first,  that  as  the  said  F.  Bradley 
was  only  twenty-one  years  of  age  in  March 
in  the  present  year,  he  coidd  not  have  occu- 
pied, as  owner  or  tenant,  the  said  foundry 
and  premises  for  twelve  calendar  months 
previous  to  the  last  day  of  July  in  the  pre- 
sent year.  Secondly,  that  the  said  F.  Brad- 
ley was  not  of  full  age  during  the  whole  of 
the  twelve  calendar  months  previously  to 
the  last  day  of  July  in  the  present  year. 

The  Revising  Barrister  held,  that  the 
said  F.  Bradley  having  attained  the  age 
of  twenty-one  years  in  March  last  did  not 
preclude  him  from  occupying  the  said  foun- 
dry and  premises  for  twelve  calendar  months 
previous  to  the  last  day  of  July  in  the  pre- 
sent year.  He  also  held,  that  the  minority 
of  the  said  F.  Bradley  during  a  portion  of 
the  twelve  calendar  months  previous  to  the 
last  day  of  July  in  the  present  year  did  not 
of  itself  constitute  a  disqualification  to  his 
name  being  retained  on  the  list  of  voters, 
and,  therefore,  retained  his  name  on  the 
list  of  voters. 

Keane^  for  the  appellant. — The  first 
objection  is  abandoned.    As  to  the  second, 
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the  7  <fe  8  Will  3.  c.  25.  prohibited  a  minor 
from  voting  for  a  member  of  parliament. 
The  27th  section  of  the  Reform  Act, 
2  Will.  4.  c.  45,  enacts,  that  every  male 
person  of  full  age  who  shall  occupy  a  house 
of  the  value  of  10/.  per  annum,  if  duly  re- 
gistered, shall  be  entitled  to  vote,  provided 
that  no  such  person  (that  is,  such  person 
of  fuU  age)  shall  be  so  registered,  unless  he 
shall  have  occupied  the  said  premises  for 
twelve  calendar  months  previous  to  the  last 
day  of  July  in  such  year.  This  claimant 
having  only  attained  the  age  of  twenty-one 
in  the  previous  March,  had  not,  under  the 
necessary  condition,  occupied  for  twelve 
calendar  months,  and,  therefore,  could  not 
have  complied  with  the  requisites  of  the 
statute. 

JKar8lake(Baurk€wi\k  him),  contrL — The 
result  of  the  argument  on  the  other  side,  if 
it  prevailed,  would  have  the  effect  to  strike 
off  the  name  of  every  man  who  was  not  of 
age  twelve  months  previous  to  the  last 
day  of  July ;  in  fact,  to  prevent  a  man  voting 
until  he  had  attained  the  age  of  twenty- 
two  years,  and  thereby  extend  the  period 
of  non-age  until  that  age.  That  would  be  a 
monstrous  hardship. 

Keane  replied. 

Erle,  C.J. — ^I  am  of  opinion  that  the 
decision  of  the  revising  banister  was  cor- 
rect. The  2  WiU.  4.  c.  45.  s.  27.  enacts,  that 
every  male  person  of  full  age  who  shall 
occupy  withm  a  borough  any  house,  ware- 
house, (be.  or  other  building  of  the  clear 
yearly  value  of  not  less  than  10/.  shall,  if 
registered,  be  entitled  to  vote,  provided 
that  such  person  shall  have  occupied  such 
premises  for  twelve  calendar  months  next 
previous  to  the  last  day  of  July  in  such 
year.  The  claimant,  therefore,  under  that 
statute,  in  order  to  be  entitled  to  vote,  must 
be  of  full  age  when  he  comes  to  vote.  And 
the  statute  to  which  I  shall  hereafter  refer 
says,  he  must  be  of  full  age  when  he  comes 
to  be  registered.  The  meaning  of  the  sec- 
tion of  the  act  of  WilL  4.  seems  to  me  to 
be  that  a  person  who  shall  have  occu- 
pied for  twelve  months  is  entitled  to  vote, 
and  that  it  does  not  mean  that  the  person 
must  have  been  of  full  age  for  the  whole 
period  of  twelve  months,  but  only  that  he 
shall  have  no  legal  incapacity  when    he 


claims  to  vote.  I  think  that  section  oo^t 
to  be  construed  in  connexion  with  the  40th 
section  of  the  6  &  7  Vict  c.  18,  which 
enacts,  that  the  revising  barrister  ''shall 
expunge  the  name  of  eveiy  person  whose 
qualification,  as  stated  in  any  list,  shall  be 
insufficient  in  law  to  entitle  sudi  person 
to  vote."  It  further  provides,  in  cases  of 
persons  objected  to,  that  the*  barrister 
shall  ^'require  it  to  be  proved  that  the  person 
so  objected  to  was  entitled  on  the  last  day 
of  July  then  next  preceding  to  have  his 
name  inserted  in  the  list  of  voters  m  re- 
spect of  the  qualification  described  in  such 
liist"  It  seems  to  me  that  section  shews 
that  the  question  for  the  barrister  to  decide 
is,  whether  the  claimant  is  a  person  really 
qualified  to  vote  by  sufficient  age  and  occu- 
pation. The  decisions  of  the  revising  bar- 
rister's court  were  substituted  for  those  of 
the  poUing-booths,  and  the  clauses  I  have 
read  from  the  40th  section  of  the  Registra- 
tion Act  seem  to  suppose  that  the  revising 
barrister  ia  to  imagine  to  himself  Uiat  a 
parliamentary  electionistakiDgplace;  that  a 
party  comes  and  claims  to  vote;  that  the  bar- 
rister then  asks  him,  ''Are  you  of  full  agel" 
If  the  answer  is  in  the  negative,  he  is  to  ex- 
punge his  name.  K  in  the  affirmative,  he  is 
to  inquire  into  his  qualification  as  to  occupa- 
tion of  the  premises ;  if  that  is  insufficient  he 
is  still  to  expunge  his  name.  It,  therefore, 
shews  that  no  man  is  to  be  put  upon  the 
register  unless  he  is  qualified  to  vote  in 
the  election  then  supposed  to  be  taking 
place. 

If  the  contention  is  to  prevail  that  a 
man's  qualification  as  to  occupation  is  not 
to  conmience  until  he  is  twenty-one  years 
of  age,  it  would  be  the  means  of  preventing 
many  men  from  voting  until  they  were 
twenty-two,  which  would  be  straining  the 
statute;  as  our  law  always  considers  a  man 
to  be  entitled  to  all  the  rights  of  citizen- 
ship when  he  has  attained  the  age  of  twenty- 
one  years. 

Byles,  J. — ^I  am  of  the  same  opinion. 
The  7  &  8  WilL  3.  c.  25.  s.  8.  enacts  that 
ho  infants  shall  vote  for  a  member  of  par- 
liament; that  they  shall  not  be  elected  to 
serve  in  parliament;  that  if  they  are  so 
elected  their  election  is  null  and  void;  and 
it  also  imposes  penalties  upon  them  if  they 
shall  presume  to  sit,  or  vote  in  parliament 
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Unleaa,  thoefore,  we  are  obliged,  we  ought 
not  to  extend  the  incapacity  beyond  twenty- 
one  years.  Now,  when  a  person  claims  to 
be  put  upon  the  register,  we  are  obliged  by 
the  act  of  parliament  to  say  he  shall  be  of 
the  age  of  twenty-one  years  at  the  time  of 
making  such  claim.  We  should  be  straining 
the  statute  were  we  to  say  that  he  must  be 
of  fall  age  one  year  before  he  claims  to 
be  registered  He  must  occupy  for  twelve 
months,  and  he  may  occupy  having  been  of 
fall  age  the  whole,  or  part,  or  during  no 
portion  of  that  period.  Mr.  Keane's  conten- 
tion is,  that  he  must  occupy  for  twelve 
months,  being  for  the  whole  of  that  period 
of  the  full  age  of  twenty-one  years;  that 
would  be  followed  in  every  instance  by 
the  monstrous  consequence  of  continuing 
a  man's  minority  until  he  was  twenty-two 
years  of  age. 

KjSATiNO,  J. — ^I  am  of  the  same  opinion. 
I  think  that  the  40th  section  of  the  6  <fe  7 
Vict  c.  18.  has  removed  the  whole  diffi- 
cnlty,  as  has  been  shewn  by  my  Lord. 

Decision  affirmed. 


(Appeal  fnym  Revising  Barrister's  Court,) 

1864.      )  POWELL,  appellant^  v,  guest, 
Nov.  22.   J  respondeiiu 

Parliament — Borough  Vote — Break  of 
Residence — Imprisonment — 2  Will.  4.  c.  45. 
1.27. 

Q,  who  claimed  to  have  his  name  retained 
upon  the  register  of  voters  for  the  borough  of 
K,  had  been  imprisoned  for  six  months  in  a 
gaol  more  than  seven  miles  from  the  borough^ 
for  an  assault,  vMout  the  option  of  paying  a 
fine.  The  six  months  expired  on  the  25th  of 
August  in  the  gear  for  which  he  claimed  to  be 
entitled  to  be  so  registered: — Held,  that  as  O, 
hy  his  own  criminal  act  had  debarred  himself 
o/  thepotoer  of  residing  within  the  borough, 
he  had  not  the  necessary  queUificatum. 

Appeal  from  the  decision  of  the  Revising 
Banister  for  the  borough  of  Kiddermin- 
ster. 

Richard  Powell  duly  objected  to  the 
name  of  Thomas  Quest,  junior,  being  re- 
tained on  the  list  of  persons  entitled  to  vote 
in  the  election  of  a  member  for  the  borough 


of  Kidderminster,  in  respect  of  the  occupa- 
tion of  a  house  in  Stourbridge  Street,  in 
the  parish  of  Eidderminster  Borough,  on 
the  ground  that  the  said  Thomas  Quest, 
junior,  had  not  resided  for  six  calendar 
months  next  previous  to  the  last  day  of 
July  in  the  present  year  vrithin  the  said 
borough,  or  within  seven  miles  thereof 

The  qualification  of  the  said  T.  Quest 
was  duly  proved  in  all  other  respects. 

On  the  27th  of  February  in  the  present 
year  the  said  T.  Quest  was  convicted  of  an 
assault,  and  committed  by  the  magistrates 
of  the  borough  of  Kidderminster  to  Wor- 
cester gaol  for  six  months'  imprisonment, 
without  the  option  of  payment  of  a  fine. 
He  duly  served  the  said  term  of  imprison- 
ment, and  returned  to  Kidderminster  on 
the  25th  of  August  in  the  present  year. 

Worcester  gaol  is  situated  more  than 
seven  miles  from  the  borough  of  Kidder- 
minster, or  any  part  thereof.  At  the  time 
of  his  conviction  the  said  T.  Quest,  junior, 
resided  at  the  above-mentioned  house,  and 
carried  on  there  the  business  of  a  butcher 
and  beerseller,  and  after  his  conviction,  but 
before  leaving  Kidderminster,  he  made 
arrangements  by  which  the  said  businesses 
were  carried  on,  and  the  said  house  was 
occupied  by  his  servant  on  his  behalf  during 
his  absence,  to  whom  he  gave  the  key  of 
the  house,  and  paid  1 5s.  per  week  to  con- 
duct the  said  businesses.  His  fumitui'e 
remained  undisturbed  in  the  house  during 
his  imprisonment,  and  immediately  on  the 
termination  thereof  he  retomed  to  his  said 
house,  and  has  continued  to  reside  there 
ever  since. 

The  said  T.  Quest,  junior,  is  a  widower 
and  has  no  family.  It  was  contended  on 
behalf  of  the  said  R  Powell  that,  under 
the  circumstances  stated,  the  said  T.  Quest, 
junior,  had  not  resided  for  six  calendar 
months  next  previous  to  the  last  day  of 
July  in  the  present  year  within  the  said 
parish  of  Kidderminster  Borough,  or  within 
seven  statute  miles  thereof,  or  of  any  part 
thereol 

The  Revising  Barrister  held  that,  under 
the  circumstances  stated,  the  said  T.  Quest, 
junior,  had  resided  for  six  calendar  months 
previous  to  the  said  last  day  of  July  in  the 
present  year  within  the  said  parish  of  Kid- 
derminster Borough,  and  therefore  retained 
his  name  on  the  Hat  of  voters. 
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Keane^  for  the  appellant — ^The  statute 
reqtdree  a  residence  for  six  months  preyioos 
to  the  last  day  of  July;  the  claimant  was  in 
prison  daring  that  time,  and  did  not  reside. 
Moreoyer,  the  prison  was  more  than  seven 
miles  from  the  borongh.  He  mnst  be  able 
to  reside.  The  cases  onlj  go  to  this,  that 
personal  residence  is  not  necessary — WkU- 
horn  v.  Thomas  (1).  The  residence  must 
continue  down  to  the  time  of  polling — Ex 
parte  Jones  (2).  Had  the  legislature  in- 
tended that  imprisonment  should  not 
break  the  term  of  residence  it  would  have 
so  stated,  as  was  done  in  the  9  dc  10  Vict 
c  66.  s.  l.—  Th€  Queen  y,  Salford  (3),  The 
Quern  V.  Ilartfleld  (4),  The  Queen  v.  PoU 
terhanworth  (5)  and  The  Queen  ▼.  Halifax 
(6).  If  it  was  illegal  for  him  to  be  in  the 
borough,  then  the  six  months'  residence 
was  not  complete ;  if  it  was  legal,  then  a 
man  escaping  from  prison  might  vote. 

Karslake  (Bourhe  with  him),  contriL — 
The  respondent  had  no  other  residence 
than  this;  he  could  not  be  said  to  be  re- 
siding  in  gaol :  even  if  he  could,  imprison- 
ment would  not  deprive  him  of  his  residence 
in  Kidderminster.  In  Nias  v.  Dcwis  (7), 
where  a  man,  whose  wife  and  family  were 
in  lodgings  in  London  while  he  was  in 
gaol  at  Presteign,  was  held  to  have  sufficient 
residence  in  London  to  petition  the  Bank- 
ruptcy Court  there.  Absence  on  duty  with 
the  militia,  which  is  a  compulsory  legal 
absence,  has  been  held  not  to  deprive  a 
man  of  his  right  to  vote — The  King  v. 
Mitchell  (8).  Uidess  it  can  be  said  that 
any  compulsory  residence  out  of  the  bo- 
rough breaks  the  residence,  then  the  argu- 
ment on  the  other  side  fiEdls  to  the  ground ; 
but  the  cases  just  cited  shew  it  is  not. 
The  appellant  must  contend  that  any  im- 
prisonment, however  short,  is  a  break  of 
the  residence,  and  even  if  the  imprison- 
ment be  on  a  false  and  groundless 
charge. 

(1)  7  Mac.  k  G.  1. 

(2)  2  Ad.  &  E.  487;  b.  o.  i  Law  J.  Bep.  (N.s.) 
K.B.  97. 

(8)  12Q.B.  Rep.  106;  B.e.  17  Law  J.  Bep.  (n.s.) 
M.C.  170. 

(4)  17  Q.6.  Bep.  746;  s.  o.  21  Law  J.  Bep.  (m.8.) 
M.C.  65. 

(5)  28  Law  J.  Bep.  (n.s.)  M.C.  56. 

(6)  12Q.B.Rep.  Ill;  8.  o.  17LawJ.  Bep.(K.B.) 
M.C.  158. 

(7)  4  Com.  B.  Bep.  444. 


KeaneyVn  reply. — In  I%e  Etngr.  MUekell 
(8)  it  was  ezpr^siy  found  that  the  mihtia- 
men  were  in  the  habit  of  resorting  to 
Norwich  upon  furlough  and  also  to  attend 
elections;  therefore  that  case  does  not  apply. 
The  decisions  under  the  Bankruptcy  Acts 
are  governed  by  the  wish  to  have  the 
banfarupt  in  the  place  where  he  carried  on 
business  and  where  his  creditors  are. 

EsLB,  G.J. — ^I  am  of  opinion  that  the 
decision  of  the  revising  barrister  was  wrong, 
and  that  the  claimant  did  not  acquire  a 
right  to  vote.    The  statute,  in  respect  of 
the    qualification    of   a    borough    voter, 
requires  that  he  should  have  resided  in  the 
borough  for  a  certain  period  or  within 
seven  miles  thereo£    The    voter  in   the 
present  case  was  in  prison  for  a  misde- 
meanor for  a  great  portion  of  the  time 
that  the  statute  required  him  to  reside 
within  the  borough  in  order  to  qualify  him 
to  vote.   I  will  assume  that  he  had  a  house 
and  &mily  in  the  borough,  and  an  animus 
revertendi  as  soon  as  his  imprisonment  was 
over;  but  during  the  time  he  was  in  prison 
he  was  not  sui  Juris,  and  not  at  liberly  to 
return  in  consequence  of  a  criminal  act 
of  his  own.    It  seems  to  me  that  the  doc- 
trine is  correctly  laid  down  in  Elliot  on 
Registration^  2nd  edit  204,  where   it  is 
said,  "That  in  order  to  constitute  resi- 
dence,  a  party  must  possess,  at  the  least,  a 
sleeping  apartment,  but  that  an  uninter- 
rupted abiding  at  such  dwelling  is  not 
requisite.   Absence,  no  matter  how  long,  if 
there  be  the  liberty  of  returning  at  any 
time,  and  no  abandonment  of  the  intention 
to  return  whenever  it  may  suit  the  party's 
pleasure  or  convenience  so  to  do,  will  not 
prevent  a  constructive  legal  residence.  But 
if  he  has  debarred  himself  of  the  liberty  of 
returning  to  such  dwelling,  by  letting  it 
for  a  period,  however  short,  or  has  aban- 
doned his  intention  of  returning,  he  cannot 
any  longer  be  said  to  have  even  a  l^;al 
residence  there.''  In  this  case  I  think  tiie 
claimant  has  debarred  himself  of  the  option 
of  retuming,  because  he  has  been  guilty  of 
a  criminal  act,  for  which  offence  he  has 
been  put  into  prison,  and  his  power  of 
retuming  has  been  taken  firom  him.   The 
Judges  who  have  had  to  decide  upon  the 
meaning  of  the  word  "residence,"  as  it 

(8)  10  Ea^,  511. 
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oocoTB  in  different  statutes,  have  put  shift- 
ing meanings  on  that  word  according  to 
the  intention  of  the  statute  upon  which 
they  were  deciding.  As  under  the  Bank- 
mptcy  Acts,  where  it  was  decided,  in  the 
case  of  NioB  ▼.  Davis  (7),  that  a  man  who 
had  a  permanent  lodging  in  London  where 
his  wife  and  family  resided,  but  who  at  the 
time  of  petitioning  the  Bankruptcy  Court 
in  London  was  a  prisoner  for  debt  in  the 
gad  of  Piesteign,  had  a  sufficient  residence 
in  the  London  district  to  entitle  him  to 
present  his  petition  there.  I  should  say 
that  that  statute  was  passed  alio  intuitu 
than  the  statute  now  under  discussion.  I 
think  also  that  a  person  in  prison  for  a  civil 
debt  has  not  debarred  himself  from  the 
power  of  returning  to  his  home,  because 
by  paying  his  debts,  or  compounding  with 
his  creditors  he  would  remove  his  disability. 
The  case  of  the  militiaman.  The  King  v. 
Mitekell  (8),  is  consistent  with  his  return- 
ing to  his  residence  from  time  to  time. 
But  a  person  who  is  imprisoned  on  a 
criminal  charge  stands  in  a  different  posi- 
tion, he  having  no  power  to  return  and 
reside  until  his  term  of  imprisonment  be 
completed.  Residence  being  one  of  the 
requisites  the  statute  requires  a  claimant  to 
possess,  if  the  power  of  residence  be  taken 
away,  he  is  not  entitled  to  have  his  claim 
allowed.  If  an  imprisonment  for  six  months 
would  not  take  away  a  man's  qualification, 
I  do  not  see  why  two  or  any  number  of 
years  should  do  so. 

Btles,  J. — ^I  am  of  the  same  opinion. 
It  is  not  necessary  or  convenient  to  lay 
down  any  rule  as  to  what  would  constitute 
a  break  of  residence;  but  I  think  this  is  a 
i&ir  conclusion  to  arrive  at,  viz.,  that'  a  legal 
inability  to  reside  caused  by  the  voter's  own 
act  and  not  by  misfortune  would  break  the 
residence.  This  case  is  distinguishable  from 
that  of  a  man  disabled  to  reside  from  illness, 
from  that  of  the  militiaman,  or  of  impri- 
sonment under  a  capias  ad  satis/adefidumy 
or  imprisonment  with  an  option  of  pa3ring 
a  fine,  or  under  a  trumpery  charge  whi(£ 
is  not  afterwards  proved. 

KcATiNG,  J. — ^I  am  of  the  same  opinion. 
I  think  that  a  party  who,  by  his  ovm  cri- 
minal act,  debars  himself  of  the  power  of 
residing  does  not  reside  constructively. 

Decision  reversed. 


(Appeal  from  Revising  Barrister's  Court.) 

1864.  ^ 

Nov.  22,    (  POWELL,  appellant^  v,  farmeb, 

1865.  J  respondent. 
Jan.  17.    ) 

Parliament  —  Borough  Vote  —  * '  Build- 
ing**— Occupation  as  Tenant — 2  d:  3  Will  4. 
c.  45.  *.  27. 

Ay  a  market-gardener,  who  claimed  to 
vote  for  the  borough  ofKy  occupied  as  tenant 
land  of  the  yearly  value  of  201.  within  the 
borough.  When  he  first  took  the  land  there 
was  no  building  upon  it,  but  he  erected  a 
wooden  structure  with  boarded  sides,  and  a 
thatched  roof  supported  by  wooden  posts  let 
into  the  ground;  there  was  a  door  to  the 
structure  fastened  by  a  padlock,  and  it  urns 
used  for  storing  potatoes.  The  revising  bar- 
risterfound  that  this  structure  was  a  ^^  build- 
ing" within  the  meaning  of  the  2  0&  3  Will.  4. 
c.  45.  s.  27,  and  thai  A.  occupied  it  as  tenant, 
and  was  entitled  to  be  registered  as  a  voter : 
— Held,  upon  the  principle  laid  down  in 
Watson  v.  Cotton  (1),  that  there  ufas  nothing 
in  the  description  as  given  by  the  barrister 
to  warrant  the  Court  in  disturbing  his 
decision. 

Quaere — WheUier  a  pig-sty  is  a  ^^  build- 
ing" within  the  meaning  of  the  Reform  Act, 

Appeal  from  the  decision  of  the  Revising 
Barrister  for  the  borough  of  Kidderminster. 

Eichard  Powell  duly  objected  to  the  name 
of  William  Farmer  being  retained  on  the 
Mat  of  persons  entitled  to  vote  in  the  elec- 
tion of  a  member  for  the  borough  of  Kid- 
derminster, in  respect  of  property  occupied 
within  the  parish  of  Kidderminster  Borough. 

The  said  William  Farmer  is  a  market- 
gardener,  and  had  rented  and  occupied  under 
the  same  landlord  five  acres  of  land  in  the 
parish  of  Kidderminster  Borough  for  more 
than  twelve  calendar  months  previous  to 
the  last  day  of  July  1864,  of  the  clear 
yearly  value  of  201, 

There  was  no  building  on  the  land  when 
the  said  W.  Farmer  first  took  the  same  of 
his  landlord,  but  previously  to  the  31st  of 
July  1863  the  said  W.  Farmer  had  erected 
on  the  land,  at  his  own  expense,  a  wooden 
structure  with  boarded  sides  and  a  thatched 
roof,  and  supported  by  wooden  posts  let 

(1)  5  Gom.B.Bep.  61;  b.c.  l7LawJ.Bep.  (n.s.) 
C.P.  68. 
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into  the  groimcL  The  entrance  to  this 
structure  was  by  a  door  fiEkstened  by  a  pad- 
lock, and  it  was  used  by  the  said  W.  Farmer 
for  storing  potatoes,  and  other  things  con- 
nected with  hia  business.  The  said  W. 
Farmer  had  erected  in  like  manner  on  the 
said  land  a  pig-sty,  with  a  slated  roof,  but 
in  other  respects  it  was  similar  to  the  struc- 
ture before  mentioned. 

The  flooring  of  the  pig-sty  was  made  of 
cinders  laid  on  the  ground  to  keep  it  dry. 

It  was  objected,  on  behalf  of  the  said 
Blchard  Powell,  that  the  said  W.  Farmer's 
name  ought  to  be  expunged  firom  the  said 
list,  on  the  following  grounds:  first,  that 
the  structures  erected  by  the  said  W.  Farmer 
were  not,  nor  was  either  of  them,  a  build- 
ing within  the  meaning  of  the  Reform  Act; 
secondly,  that  inasmuch  as  the  structures 
had  been  erected  by  the  tenant  they  formed 
no  part  of  the  property  for  which  he  paid 
rent,  and  coidd  not  be  said  to  be  occupied 
by  him  with  the  land  as  tenant  under  the 
same  landlord. 

The  Revising  Barrister  held  that  the  said 
structures  were  bmldings  within  the  mean- 
ing of  the  act,  and  that  they  were  affixed  to 
the  freehold,  and  decided  to  retain  the  name 
of  the  said  W.  Farmer  on  the  said  list. 

Keane,  for  the  appellant  (2). — ^The  claim- 
ant is  not  tenant  of  a  building.  Nor  is  the 
building,  as  described  by  the  Revising  Bar- 
rister, such  a  building  as  was  contemplated 
by  the  2  Will  4.  c.  45.  &  27. 

[Bylbs,  J. — WaUofiY,  Cotton  (1)  decided, 
that  when  the  Revising  Barrister  found  that 
an  erection  was  a  "  building,"  his  decision 
must  stand,  unless  the  Court  is  satisfied  that 
the  thing  described  cannot  be  a  building.] 

According  to  that  case  a  market-gar- 
dener might  put  a  cucumber-frame  in  his 
garden,  fill  it  with  spades  and  hoes,  and 
call  it  a  building.  The  legislature  never 
intended  that  a  structure  of  this  kind  should 
confer  a  vote;  it  cannot  be  said  to  be  of 
the  nature  of  a  house,  shop  or  warehouse, 
nor  was  it  of  a  permanent  character.  The 
tenant  could  remove  it  at  his  pleasure;  it 
was  a  mere  chattel — The  King  v.  Londonr 
thorpe  (3). 

[Kbatino,  J. — The  barrister  finds  that 
it  was  affixed  to  the  freehold.] 

(2)  This  and  the  following  case  of  Powell  v, 
Boraston  were  argued  together. 

(3)  6  Term  Rep.  877- 


But  he  has  also  told  us  how  it  was  affixed, 
and  it  is  submitted  that  is  insuffident — 
HdlaweU  v.  Ecutwood  (4),  Ehoei  y.  Mam 
(5). 

Karslake  (Bourhe  with  him),  contriL — 
When  the  Revising  Barrister  has  specially 
found  that  the  structure  is  a  '*  building," 
the  Court  will  not  go  into  the  question. 
In  WaUon  v.  Cotton  (l)^  Mauley  J.  said, 
that  "the  barrister  was  right  in  holding 
that  the  structure  was  a  building.  The 
building  was  affixed  to  the  soil,  and  became 
the  property  of  the  landlord;  the  tenant 
could  not  remove  it"  In  The  King  v.  Lonr 
dotUharpe  (3)  the  tenant  had  permission 
from  his  landlord  to  remove  the  windmill 
at  the  end  of  his  term.  That  is  not  the 
case  here.  The  words  of  the  statute  are 
"house,  warehouse,  counting-house,  shop  or 
other  building."  Not  being  in  trade  he  did 
not  require  a  shop  or  counting-house,  and  it 
comes  under  the  last  definition,  "other 
building." 

[Eblb,  C.J. — ^That  must  mean  a  building 
efusdem  generis  with  those  previously  men- 
tioned.] 

It  is  efusdem  generis^  because  the  claimant 
uses  it  in  his  trade  as  a  market-gardener — 
HenreUe  v.  Booth  (6),  Dewhurst  v.  Fidden 

(7)- 

Keanty  in  reply. — This  building  is  mov- 
able, and  therefore  is  a  tenant's  fixture;  he 
is  not  tenant  of  Hds ;  he  has  put  it  on  the 
land  of  which  he  is  the  tenant,  and  can 
remove  it  at  the  expiration  of  his  tenancy — 
Martin  v.  Roe  (8),  and  cases  there  collected 
— Wanshorough  v.  Maton  (9),  The  King  v. 
OtUy  (10).  c'wr.  adv,  vuk 

Eble,  C.J.  delivered  the  judgment  of  the 
Court  (Jan.  7)  (1 1). — Upon  this  appeal  two 
questions  are  raised :  first,  whether  the  shed 
described  in  the  case  was  a  building  within 
the  statute;  that  is,  whether  it  had  suffi- 
cient permanence,  and  was  efusdem  genens 

(4)  6  ExckRep.  295;  b.c.  20  Law  J.  Kep.  (n.b.) 
Ezch.  154. 

(5)  2  Smith's  Lead.  Cas.  141. 

(6)  33  Law  J.  Eep.  (n.s.)  C.P.  61. 

(7)  7  Man.  &  G.  1 82 ;  b.  c.  14  Law  J.  Bep.  (v.s.) 
C.P  126 

(8)  7  Kl.  &  B.  237 ;  s.  e.  26  Law  J.  Bep^  (n.s.) 
Q.B.  129. 

(9)  4  Ad.  &  £.  884 ;  ■.  o.  5  Law  J.  Bep.  (H.&) 
KB.  150. 

(10)  1  B.  &  Ad  161. 

(11)  Erie,  C.  J.,  ByleB,  J.  and  Keating,  J. 
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with  the  buildings  specified  in  the  statute, 
that  is,  "  house,  warehouse,  shop,  counting- 
house  "t  The  revising  barrister  found  it  to 
be  such  a  building;  and  according  to  the 
principle  hud  down  in  Watson  y.  Cotton  (1), 
we  do  not  see  sufficient  in  the  description 
he  has  given  to  authorize  us  to  reverse  his 
decision.  It  is  constructed  of  planks  nailed 
to  posts  let  into  the  ground,  and  used  for 
storing  potatoes,  that  being  an  article  in 
the  way  of  the  claimant's  trade  as  a  market- 
gardener. 

The  second  question  is,  whether  this 
shed  was  occupied  by  the  claimant  in 
the  capacity  of  tenant.  As  to  this,  the 
iftcts  are,  that  at  the  time  of  the  demise 
there  was  no  shed  on  the  premises,  but  the 
claimant  placed  it  there  during  his  term, 
and  used  it  as  above  mentioned.  The 
revising  barrister  found  that  it  was  so 
occupiMl,  and  we  do  not  see  sufficient  in 
his  statement  to  authorize  us  to  reverse 
his  decision.  If  the  shed  had  become  the 
property  of  the  landlord,  it  was  occupied 
by  the  claimant  in  his  capacity  of  tenant, 
although  he  constructed  the  shed  and  placed 
it  there  during  the  term,  and  the  general 
role  is  quidquid  planiaiur  solo^  solo  cedU^ 
It  may  be  that  the  shed  continued  the 
property  of  the  tenant,  and  was  subject  to 
he  removed  by  him  at  any  time  during  the 
term;  his  right  to  do  so  might  depend  on 
his  contract  with  his  landlord,  or  on  the 
nature  of  the  construction  being  such  as 
would  make  it  removable  as  a  trade  fix- 
ture; but  whatever  may  be  the  right  of 
the  tenant,  if  further  facts  were  added, 
upon  the  statement  made  we  act  on  the 
general  presumption  that  things  affixed  to 
the  freehold  pass  to  the  landlord,  and  affirm 
the  decision. 

The  revising  barrister  has  raised  a  further 
question,  whether  a  pig-sty  is  a  building 
ffusdem  generis  with  house,  warehouse, 
shop  and  counting-house.  It  is  not  neces- 
sary to  answer  this  question,  which  is 
only  raised  in  case  the  shed  was  found 
insufficient;  but  we  would  add,  that  we  are 
by  no  means  prepared  to  assent  to  the 
revising  barrister's  opinion  on  this  point 
without  further  discussion. 

We  would  further  add,  that  the  revising 

barrister  has,  in  our  judgment,  done  good 

service  in  sending  this  and  the  following 

case  to  us  for  our  decision,  and  giving  us 

New  Sbbies,  S4.— C.P. 


the  opportunity  of  explaining  what  we  con- 
sidered to  be  the  true  meaning  of  the  Court 
in  Watson Y.  Cotton  (I),  and  thereby  putting 
some  limitation  upon  the  wide  inferences 
drawn  therefrom,  contrary  in  some  degree 
to  the  intention  both  of  the  legislature, 
expressed  in  the  statute,  and  of  the  Judges 
expounding  the  same.' 

Decision  affirmed. 


(Appeal  from  Revising  Barrister's  Co^irt.J 

1864.  \ 

Nov.  22.    f  POWELL,  appellant, 

1865.  t     V.  BOBASTON,  respondent, 
Jan.  17.    ) 

Parliament — Borough  Vote  —  "  Build- 
ing** —  Occupation  as  Tenant  —  2  dh  S 
Will.  4.  c.  45.  *.  27. 

The  claimant  for  a  vote  in  the  borough 
of  K,  occupied,  as  tenant,  land  of  the 
yearly  value  of  mere  than  10/.  within 
the  borough.  When  he  first  took  the  land 
there  was  no  building  upon  it.  In  1862  an 
electioneering  agent,  having  no  interest  of 
any  sort  in  the  land-,  caused  to  be  erected 
a  shed  made  of  boards  nailed  to  posts,  and 
the  claimant  had  used  the  shed,  by  keep- 
ing therein  some  of  his  agricultural  im- 
plements. There  was  no  evidence  that  the 
landlord  had  any  knowledge  of  the  shed 
having  been  placed  on  the  land: — Held,^r^, 
that  though,  a^  a  fojct,  the  Revising  Bar- 
rister had  found  otherwise,  this  shed  was 
not  a  ^^  building**  within  the  meaning  of  the 
2  <fc  3  WUl,  4.  c.  45.  *.  27,  not  being  used 
either  for  residentiary  or  for  commercial 
purposes.  And,  secondly,  that  the  claimant 
did  not  occupy  it  in  the  capacity  of  tenant; 
for  there  tvas  nothing  to  shew  that  it  had 
become  parcel  of  the  freehold  so  as  to  vest 
in  the  landlord  subject  to  the  interest  of  the 
tenant  during  the  term. 

Appeal  against  the  decision  of  the  Re- 
vising Barrister  for  the  borough  of  Kidder- 
minster. 

Richard  Powell  duly  objected  to  the  name 
of  John  George  Boraston  being  retained  on 
the  list  of  persons  entitled  to  vote  in  the 
election  of  a  member  for  the  borough  of 
Kidderminster,  in  respect  of  property  in 
the  parish  of  Kidderminster  Foreign. 

L 
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The  said  J.  O.  Boraston  is  a  farmer,  and 
for  several  years  has  rented  and  occnpied 
a  farm  at  Sutton  Conmion,  within  the  said 
parish  of  Kidderminster  Foreign,  but  being 
partly  within  and  partly  beyond  the  limits 
of  the  parliamentary  borough  of  Kidder- 
minster. 

The  greater  portion  of  the  farm,  includ- 
ing the  farm    buildings,   is   beyond  the 
borough  limits ;  but  a  few  acres  of  land,  of 
more  than  the  dear  yearly  value  of  10/.,  lie. 
within  the  borougL 

There  was  no  building  on  the  land  within 
the  borough  when  the  said  J.  G.  Boraston 
took  the  farm  of  ]us  landlord  j  but  in  the 
summer  of  1863  a  shed  was  placed  upon 
the  piece  of  land  within  the  borough. 

The  said  shed  was  made  entirely  of  wood, 
having  four  boarded  sides  and  a  boarded 
roof,  and  being  supported  by  four  posts,  let 
into  the  groimd  three  feet.  It  adjoins-  a 
public  road,  and  most  of  the  side  boards  of 
the  shed  facing  the  road  have  been  broken 
to  pieces. 

There  is  no  floor  to  the  shed.  It  is 
entered  by  a  door,  and  used  by  the  tenant 
for  keeping  agricultural  implements  in. 

It  was  proved  that  the  shed  was  erected 
by  a  builder  of  Kidderminster,  in  accordance 
with  instructions  received  by  him  from  an 
"active  political  agent  in  that  borough,  who 
had  no  interest,  either  as  landlord  or  tenant, 
in  the  land  upon  which  it  was  erected ;  but 
previously  to  its  erection,  the  permission  of 
the  said  J.  G.  Boraston  was  asked,  who 
replied  that  he  could  not  give  an  answer  : 
his  landlord  must  be  asked.  There  was  no 
evidence  of  the  landlord  having  given  such 
permission ;  but  the  said  J.  G.  Boraston 
gave  instructions  to  the  builder  as  to  the 
size  of  the  door  of  the  shed,  and  told  him 
that  if  he  required  it  floored  he  would  do  it 
himself. 

It  was  objected,  on  behalf  of  the  said 
Richard  Powell,  that  the  name  of  the  said 
J.  G.  Boraston  ought  to  be  expunged  from 
the  said  list,  on  the  following  grounds : 
first,  that  the  shed  erected  as  aforesaid 
was  not  a  building  within  the  meaning  of 
the  Reform  Act ;  secondly,  that,  under 
the  circumstances  stated  respecting  its 
erection,  there  was  no  occupation  of  the 
shed  by  the  said  J.  G.  Boraston  within  the 
meaning  of  the  Reform  Act ;  thirdly,  that 
the  shed  formed  no  part  of  the  property  for 


which  the  said  J.  G.  Boraston  paid  rent, 
and  could  not  be  said  to  be  occupied  by 
him  with  the  land  as  tenant  under  the  same 
landlord. 

The  Revising  Barrister  held  the  contrary 
of  these  objections,  and  decided  to  retain 
the  name  of  the  said  J.  G.  Boraston  on  the 
said  list 

Keane,  for  the  appellant. 

Karslake  {Bourhe  with  him),  for  the 
respondent  (1). 

Cur.  ad9,  vult 

Erle,  C.J.  now  (Jan.  17)  delivered  tbe 
judgment  of  the  Court  (2). — The  respon- 
dent occupied  a  &mi,  of  which  a  few  acres, 
worth  more  than  lOA  annually,  were  within 
the  borough,  and  on  this  part  of  the  &rm 
there  was  no  building  at  the  time  of  the 
demise,  nor  for  years  after.  In  1862  an 
electioneering  agent,  having  no  interest  of 
any  sort  in  the  land,  caused  a  shed  made  of 
boards  nailed  to  posts  to  be  erected,  and 
therein  the  respondent  had  kept  some  agri- 
cultural implements.  There  was  no  evidence 
that  the  landlord  had  any  knowledge  of  what 
was  done.  The  revising  barrister  decided 
that  this  shed  was  a  buUding  within  the 
statute,  and  that  it  was  occupied  by  the 
respondent  as  tenant  His  decision  is  the 
subject  of  this  appeal ;  and  we  are  of  (pin- 
ion that  it  should  be  reversed  on  both 
points. 

The  legislature  has  not  defined  with 
clearness  the  qualification  for  a  vote  in 
a  borough.  In  a  county  all  that  is  com- 
prised under  the  term  "  land "  is  the  prin- 
cipal source  of  qualification;  but  in  a 
borough  land  alone  does  not  qualify;  it 
can  only  be  used  as  an  accessory  to  a  build- 
ing for  the  sole  purpose  of  making  up  the 
value  of  10^  The  intention  of  the  legis- 
lature respecting  a  qualification  for  a 
borough  was  much  considered  in  Cooke  y. 
Number  (3).  It  is  there  laid  down  "that  a 
qualification  is  compounded  of  four  ele- 
ments— ^tenement,  value,  occupation  and 
estate.  There  must  be  for  tenement,  a 
house,  warehouse,  counting-house,  shop,  or 

(1)  This  and  the  preceding  case  of  Powell  t. 
Farmer,  ante,  p.  71,  were  argued  together. 

(2)  Erie,  G.  J.,  Byles,  J.  and  Keating,  J. 

(3)  11  Com.  B.  Rep.  N.S.  41;  8.c.  83  Law  J. 
Itep.  (N.S.)  C.P.  78. 
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other  building  analogous  thereto  j  there 
most  be  for  annual  value,  10/.;  there 
mnst  be  occupation,  that  is,  actual  exer- 
cise of  the  rights  of  an  owner  in  posses- 
sion during  the  requisite  time;  there  must 
he  an  estate  in  the  tenement  either  of  fee 
or  less.  If  these  four  distinct  elements  are 
combined  in  the  claimant,  he  is  qualified ; 
if  otherwise,  he  is  not  Now,  although  they 
must  exist  in  combination,  in  order  to  qua- 
lify, still,  in  inquiring  into  the  existence 
of  the  combination,  each  element  must  be 
separately  ascertained.  First,  is  the  claimant 
tenant!  Secondly,  is  he  occupier?  Thirdly, 
is  the  tenement  sufficient  in  value?  And, 
fourthly,  in  kind]"  Again,  in  pp.  44  and 
45  (4)  it  is  said,  "The  statute  required 
some  permanent  occupation  of,  and  some 
independent  interest  in  the  property.  The 
permanence  prevents  the  sudden  creation 
of  votes ;  the  ownership  or  the  tenancy, 
with  rating,  indicates  some  independence ; 
in  other  words,  the  requirement  of,  at 
least,  a  tenancy  excludes  some  occupations 
of  less  independence,  such  as  the  occu- 
pation of  servants  for  their  service;  for 
example,  porter  of  the  lodge,  gardeners 
dwelling  in  the  garden ;  and  also  such  as 
that  of  the  surgeon  for  the  hospital  of 
rooms  therein — Dobson  v.  Jories  (5) ;  abo 
the  occupation  of  premises  by  objects  of 
charity,  occupjdng  under  the  permission  of 
the  trustees  of  the  charity — Davis  v.  Wad- 
dingion  (6)."  And  again,  "  As  to  the  kind 
of  tenement  which  qualifies,  the  statute 
has  described  two  classes  of  buildings, 
namely,  those  used  for  residential,  and 
those  used  for  commercial  purposes — chouse 
for  residence ;  warehouse,  counting-house, 
shop  or  other  analogous  building  for  com- 
merce" (7). 

To  apply  these  principles  to  the  present 
case,  we  think  that  the  so-called  building 
ia  not  of  the  class  specified  in  the  statute; 

(4)  See  the  report  in  the  Law  Journal  B^porUt 
p.  77. 

(5)  5  Man.  k  G.  112;  b.  c.  18  Law  J.  Bep.  (N.s.) 
C.P.  126. 

(6)  7  lUd.  87 ;  s.  c.  14  Law  J.  Bep.  (k.b.) 
C.P.  45. 

(7)  The  peaaagcB  were  read  by  the  learned  Chief 
Jnttice  aa  quotationa,  bat  not  exactly  aa  they 
ajipear  in  the  report. 


that  is,  it  is  neither  in  the  residentiary 
class,  nor  in  the  class  connected  with  com- 
mercial industry.  We  also  think  that  the 
claimant's  occupation  thereof  was  not  in 
the  capacity  of  tenant. 

As  to  the  first  question,  whether  the 
so-called  building  is  sufficient  to  qualify : 
We  are  aware  of  the  impossibility  of 
defining  clearly  what  is  included  in  the 
class  described  in  the  statute  by  the 
words  "  other  building,"  and  of  the  diffi- 
culty of  affirming  that  a  thing  is  not  in  a 
class  when  the  boundary  of  a  class  is  un- 
known. We  are  also  aware  of  the  immense 
variety  of  structures  which  are  sufficient 
buildings,  considering  the  locality,  and  the 
use  for  which  they  are  adapted  in  that  local- 
ity. Still  we  are  of  opinion  that  the  in- 
tention of  the  legislature  would  be  defeated, 
and  the  words  indicating  the  class  of  build- 
ings which  qualify  would  be  without  any 
effect,  if  anything  which  could  be  called  a 
building  was  held  sufficient  It  ought  to 
be  in  some  degree  adapted  both  to  be  used 
by  man,  eith^  for  residence  or  for  the 
industry  to  which  the  statute  relates,  and 
also  to  h&'^o  the  degree  of  durability  which 
is  included  in  the  idea  of  a  building.  The 
shed  in  question  fulfils  neither  of  these 
conditions.  The  boards  were  nailed  to  the 
posts  for  the  purpose  of  performing  the  part 
of  a  shed  to  the  revising  barrister,  not  for 
any  purpose  connected  with  the  interest  of 
the  occupier,  and  the  structure  was  so  frail 
as  to  have  been  destroyed  in  part  before  the 
required  year  had  elapsed.  The  legislature 
intended  that  buildings  should  give  the 
primary  qualification,  and  that  land  should 
be  a  secondary  resort  if  the  building  was 
not  worth  10^.  per  annum.  But  land  would 
become  the  primary  qualification  if  a  shed 
of  no  value  added  to  land  of  the  required 
value  was  held  to  qualify. 

We  are  aware  that  the  question,  whether 
a  building  qualifies,  is  more  a  question 
of  fact  than  law,  to  be  answered  by 
the  revising  barrister,  performing  the  part 
of  a  jury,  in  applying  the  law  to  the 
facts  before  him.  We  are  also  aware 
of  the  soundness  of  the  principle  laid 
down  in  Watson  v.  Cotton  (8),  that  if  the 

<8)  5Ckun.  B.  Bep.  65;  8.c.  17  Law  J.  Bep.(ir.B.) 
O.P.  6%. 
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reyising  banister  finds  the  building  in 
question  to  be  within  the  statute,  the  Court 
■will  make  every  presumption  for  the  pur- 
pose of  supporting  his  finding,  and  will  not 
reverse  it  unless  the  case  shews  it  to  be 
erroneous.  We  adopt  these  principles  as 
sound.  Still  we  think  that  this  decision 
here  is  shewn  to  be  erroneous.  The  case  of 
Watson  V.  Cotton  (7)  has  been  treated  by 
some  text-writers  as  if  it  had  been  decided 
that  a  tarpaulin  supported  by  poles,  as  de- 
scribed in  the  case,  was  a  building  within 
the  statute ;  and  they  have  drawn  wide  in- 
ferences therefrom,  and  these  inferences  are 
carried  to  the  furthest  extent  in  Lutwyche^s 
Eeports,  58.  The  learned  reporter,  in  a 
note  there,  speaking  of  this  case,  thus  ex- 
presses himself:  "It  will  not  be  easy  in 
future  to  say  what  is  not  a  building,  how- 
ever slight  and  unsubstantial  the  structure 
may  be,  provided  there  be  a  roof  to  it ;"  and 
he  goes  on  to  say,  that  "  if  a  building  be 
capable  of  holding  any  articles,  it  may 
fairly  be  considered  to  be  a  warehouse." 
And  he  goes  on  further  tosay,"that,  on  these 
principles,  there  is  no  reason  why  a  donkey- 
shed,  a  fowl-house,  or  a  pig-sty  should  not 
qualify."  The  report  of  this  case  in  6  Com. 
B,  Rep,  51,  does  not  warrant  the  inference 
thus  drawn  from  it.  It  appears  there  that, 
the  Judges,  resolving  to  support  the  finding 
of  the  barrister  unless  he  states  facts  shew- 
ing that  he  must  have  been  in  error,  take 
his  description  to  be  incomplete,  and  assume 
that  the  description,  if  it  had  been  com- 
plete, would  have  shewn  that  the  shed  was 
a  building,  in  the  ordinary  sense  of  the 
word,  and  was  properly  included  in  the  same 
class  as  warehouse.  In  page  52,  Maule,  J. 
says :  "  The  barrister  gives  a  description 
embracing  some  of  the  incidents  of  a  build- 
ing ;  he  describes  two  sides  of  the  struc- 
ture :  the  rest  may  be  of  solid  masonry. 
He  does  not  profess  to  give  a  full  descrip- 
tion of  it."  Wilde,  C.J.  says :  "It  is  possible 
to  conceive  sheds  of  a  very  substantial  and 
valuable  character;  for  instance,  the  sheds 
in  the  docks  which  for  the  most  part  con- 
sist of  columns  of  iron  or  stone  supporting 
slated  'roofs."  There,  in  his  judgment, 
Wilde,  C.J.  says,  "The  banister  having 
found  it  to  be  a  building  within  the  act, 
we  must  assume  that  it  has  all  the  requi- 
sites of  a  building,  except  the  incidents  he 


sets  out"  wAnd  Maule,  J.  says,  "It  is  not 
denied  that  the  shed  is  a  building;  when 
once  it  is  established  that  the  thing  y&  a 
building,  the  only  question  which  remains 
is  to  be  decided  by  the  purposes  to  which 
the  building  is,  or  may  be  put :  if  it  is  or 
may  be  applied  to  the  purposes  of  a  build- 
ing such  as  is  mentioned  in  the  act,  it  may 
be  said  to  be  a  building  within  the  meaning 
of  the  act ;  its  being  more  or  less  substantial 
cannot  afiect  the  question.  Nobody  would 
for  a  moment  doubt  that  a  place  constructed 
at  great  expense  and  of  great  solidity,  closed 
on  two  sides,  and  used  for  the  stowage  of 
goods,  would  be  a  building  within  the  act 
Assume  this  to  be  a  builduig,  and  in  what 
does  that  differ  firom  thisf  It  thus  appears 
to  us  that  the  Judges  do  not  hold  tluit  the 
shed,  as  described,  is  a  building  within  the 
act,  but  they  declare  it  to  be  their  duty  to 
assume  any  possible  facts  not  excluded  by 
the  case  for  the  purpose  of  affirming  the 
barrister*s  finding.  The  barrister  finds  it  to 
be  a  building:  that  finding  is  to  stand, 
unless  the  case  excludes  the  possibility  of 
its  being  a  building,  and  the  Judges  say 
that,  consistently  witib  the  case,  the  shed  may 
have  been  on  two  sides  of  solid  masonry, 
and  may  have  been  of  a  very  substantial 
and  valuable  character,  and  may  have  been 
used  for  the  stowage  of  goods.  We  may 
remark,  that  it  woidd  have  been  better  if 
the  case  had  been  sent  back  for  re-state- 
ment, as  Mr.  Gray  requested 

The  argument  of  that  learned  counsel, 
on  behalf  of  the  appellant,  seems  to  have 
been  considered  by  the  Court  as  perfectly 
sound  in  law;  bat  it  did  not  prevail, 
because  the  facts  were  assumed  to  exist 
which  made  it  inelevant  Mr.  Gray 
contended  that  the  building  must  be 
something  substantial,  something  eftudem 
generis  with  those  specifically  mentioned, 
and  not  a  mere  temporary  erection  for 
the  more  convenient  use  of  the  land 
that  could  be  removed  by  the  tenant, 
and  none  of  the  Judges  disputed  the  cor- 
rectness of  this  view  of  the  law.  In  deciding 
whether  a  building  is  within  the  act,  the 
revising  barrister  is  bound  to  give  effect  to 
the  intention  of  the  legislature  expressed 
in  the  statute,  and  in  so  doing  to  be  assisted 
by  any  rule  of  construction  laid  down  in 
any  of  the  cases  relating  thereto :  but  his 
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attention  should  uever^  be  turned  from  the 
statute  which  he  has  to  apply;  and  though 
general  principles  of  construction  laid  down 
by  the  Judges  may  help  to  guide  his  deci- 
sion, the  specific  facts  of  one  case  form  a 
Tery  fallacious  guide  in  the  decision  on 
other  specific  facts  supposed  to  resemble 
them— the  specific  facts  of  the  tarpaulin  on 
poles  seem  to  have  led  to  unsound  conclu^ 
sion&  In  the  present  case  we  consider  that 
the  description  of  the  shed  is  complet<^  and 
according  to  that  description  it  was  not  of 
a  substantial  character,  nor  ejnadem  generis 
trith  the  buildings  specifically  mentioned; 
that  is,  it  was  neither  adapted  to,  nor  in- 
tended for  any  purpose  analogous  to  the 
purposes  for  which  warehouses  are  used, 
and  that,  therefore,  the  decision  holdiiig 
the  shed  to  be  a  building  within  the  act 
must  be  reversed. 

Secondly,  if  the  shed  is  taken  to  be 
a  building  within  the  statute,  then  the 
question  is  raised  whether  it  was  occu- 
pied by  the  respondent  in  his  capacity 
of  tenant,  and  the  answer  is  in  the  nega- 
tive. It  is  clear  that  the  shed  formed  no 
part  of  the  premises  demised  at  the  time  of 
the  demise,  and  although  it  might  become 
parcel  of  the  freehold  by  being  annexed 
thereto  under  certain  conditions,  and  so 
become  parcel  of  the  demised  premises 
during  the  currency  of  the  term,  the  case 
does  not  shew  that  it  was  made  under  such 
conditions  as  would  vest  the  property  in  the 
landlord,  subject  to  the  interest  of  the  tenant 
during  the  term.  It  is  an  incumbrance 
brought  on  the  land  by  the  licence  of  the 
tenant,  and  for  aught  that  appears  subject 
to  be  removed  at  the  will  of  the  incum- 
brancer, or  on  the  revocation  of  the  licence 
by  the  tenant  The  building,  not  the  land, 
is  the  substance  of  the  qualification;  the 
respondent  cannot  hold  the  shed  as  tenant 
unless  the  landlord  has  the  property  in  it 
as  reversioner.  But  the  landlord  is  not 
shewn  to  have  assented  to  its  being  brought, 
neither  is  there  any  ground  for  afSrming 
that  he  could  object  to  its  removal,  nor 
does  it  appear  that  either  landlord  or  tenant 
has  the  property  in  the  boards,  if  the  maker 
of  the  shed  carried  it  away. 

Decision  reversed. 


(Appeal  from  Revising  Barrister* s  Court.) 

1865.        )     FLATCHEB,  appellant,  v. 
Jan.  13, 14.  j         boodle,  respondent. 


Parliament — Borough  Vote — Payment 
of  Poor-rate — Payment  of  Proportionate 
Part  by  Incoming  Tenant — 17  Qeo,  2.  c.  38. 
*.  12.— 2  Will,  4.  c.  45.  *.  27. 

A  person  is  not  disqualified  by  2  Will,  4. 
c.  45.  s,  27.  from  being  on  a  borough  register 
of  voters  because  he  has  not  paid  some  arrear 
of  a  poor-rate  in  respect  of  which  he  ufos 
not  ranted  and  which  had  never  been  de- 
manded of  him,  but  which  had  been  made 
on  the  qualifying  premises  prior  to  his  oc- 
cupation, and  which  the  VI  Geo.  2.  c.  38. 
s.  12.  makes  the  incoming  tenant  liahle  to 
pay  in  proportion  to  the  time  he  occupied — 
So  held  by  Erie,  C.  J.,  Willes,  J.  and  Keat- 
ing, J.  (Williams,  J.  dissentiente). 

This  was  a  consolidated  appeal  from  the 
Revising  Barrister  of  the  borough  of  Chel- 
tenham. 

John  Flatcher  duly  objected  to  the  name 
of  James  Bewington  being  retained  on  the 
list  of  voters  for  the  borough  of  Chelten- 
ham, on  the  ground  that  a  portion  of  the 
poor-rate  for  the  qualifying  year  had  not 
been  paid.  It  was  proved  before  the  Revising 
Barrister  that  the  poor-rates  of  the  parish 
in  which  the  qualifying  premises  are  situ- 
ated are  made  half-yearly,  and  that  one 
was  made  in  April  1863,  which  extended 
to  the  following  September,  when  another 
was  made  which  extended  to  March  1864, 
in  which  month  a  new  rate  was  made, 
which  is  the  existing  rate. 

The  voter  went  into  occupation  of  the 
qualifying  premises  prior  to  the  1st  of 
August  1863,  but  paid  no  portion  of  the 
rate  then  in  existence,  which  was  not  de- 
manded of  him,  neither  was  his  name 
inserted  in  that  rate. 

It  was  contended  against  the  vote  that, 
inasmuch  as  2  Will.  4.  c.  45.  s.  27.  requires 
the  payment  of  all  rates  payable  from  the 
voter,  he  should  have  gone  to  the  overseers 
and  paid  his  proportion  of  the  April  1863 
rate,  to  which  he  was  rendered  liable  by 
17  Geo.  2.  c.  38.  s.  12,  and  if  any  dispute 
had  arisen  as  to  the  amount,  they  could 
have  had  it  settled  by  the  Justices  in  the 
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manner  provided  by  that  section,  and  the 
voter  having  failed  to  adopt  this  coarse, 
he  was  disqualified,  for  the  omission  was 
not  remedied  by  any  provision  of  the  Re- 
gistration Act,  as  6<fe7yict.  c.  18.  s.  75. 
only  applies  to  a  misnomer  or  inaccurate 
or  insufficient  description. 

It  appeared  to  the  Revising  Barrister  that, 
as  the  act  of  the  17  Geo.  2.  c.  3L  does  not 
say  that  the  incoming  tenant  shall  pay,  but 
only  that  he  shall  be  liable  to  pay,  and  as 
the  proportion  which  he  is  so  liable  to  pay 
must  before  he  can  pay  it  be  first  ascer- 
tained, either  by  agreement  between  the 
parties,  or  in  case  of  dispute,  by  the  de- 
cision of  two  or  more  Justices  of  the  peace, 
and  as  by  the  6  Vict  c.  18.  s.  75.  a  person 
in  other  respects  qualified  shall  be  con- 
sidered as  having  paid  all  rates  when  he 
shall  have  bond  fide  paid  all  sums  of  money 
which  he  shall  have  been  called  upon  to 
pay  as  rates,  therefore  an  unascertained 
proportion  which  the  voter  had  never  been 
called  upon  to  pay  was  not  such  a  rate  as 
had  become  payable  from  him  in  respect 
of  the  qualifying  premises  within  the  mean- 
ing of  2  Will  4.  c.  45.  8.  27.  The  Revising 
Bamster,  therefore,  overruled  the  objection, 
and  retained  the  name. 

DotDdeswell,  for  the  appellant.  —  The 
question  is,  whether  the  voter  is  disquali- 
fied by  reason  of  the  2  Will  4.  c.  45.  s.  27, 
which  provides  that  no  person  shall  be 
registered  unless  he  shall  have  paid  all  the 
poor-rates  which  shall  have  become  payable 
from  him  in  respect  of  the  qualifyin/pr.. 
mises  previously  to  the  6th  of  April.  This 
section  is  explained  by  the  6  Vict.  c.  18. 
B.  75,  which  provides,  that  no  person  shall 
be  registered  unless  he  shall  have  paid 
''all  the  poor-rates  which  shall  have  be- 
come payable  from  him  in  respect  of  the 
qualifying  premises  previously  to  the  6th 
day  of  ApnL"  It  is  clear  that  this  was  a 
rate  which  had  become  pa3^ble  l^  the 
voter.  The  17  Qeo.  2.  c.  38.  s.  12,  provides 
that  '*  where  any  person  or  persons  shall 
oome  into  or  occupy  any  house,  &c  out  of 
or  from  which  any  other  person  assessed 
shall  be  removed,  or  which  at  the  time  of 
making  such  rate  was  empty  or  unoccupied, 
that  then  every  person  so  removing  from 
and  every  person  so  coming  into,  or  occupy- 
ing the  same,  shall  be  liable  to  pay  such  rate 


in  proportion  to  the  time  that  such  person 
occupied  the  same  r&pectively,  in  the  same 
manner  and  under  the  like  penalty  of  dis- 
tress as  if  such  person  so  removing  had  not 
removed."  The  cases  clearly  shew  that  the 
voter  must  either  have  actually  paid  or 
tendered  the  rate — Bishop  v.  SmedUy  (1), 
Ford  V.  Smedley  (2)  and  Mon  v.  LichfiM 
(3). 

Campbell  FoHery  for  the  rospondent — 
The  sUtute  17  Geo.  2.  c  38.  s.  12.  states 
only  that  the  person  so  coming  into  or 
occupying  the  premises  from  which  the 
person  assessed  has  removed,  "thall  be 
liable  to  pay  to  such  rate  in  proportion  to 
the  time  thai  such  person  occupied  the  same 
respectively"  and  the  proportion  in.  case  of 
dispute  is  to  be  ascertained  by  two  or  more 
Justices.  That  is  only  a  liability  on  the 
contingency  of  his  being  called  on  to  pay 
it  Thero  may  be  nothing  to  pay  at 'all; 
for  the  outgoing  tenant  may  have  paid  the 
whole  of  ^e  rate.  It  is  not  like  a  rate 
absolutely  payable  by  him,  and  which  sec- 
tion 27.  of  the  Reform  Act  requires  him 
to  pay  as  a  condition  to  his  being  qualified 
for  the  franchise.  How  is  the  incoming 
tenant  to  know  what,  if  anything,  he  is  to 
pay  when  no  demand  has  been  made  on 
himi  Payment  of  the  rate  need  not  be 
made  by  the  party  himself;  it  may  be  made 
by  the  landlord— Cooibv.Zrvdt^M  (4).  That 
case  shews  that  rating  a  person  to  a  rate 
which  is  duly  published,  is  a  sufficient 
calling  on  such  person  to  pay,  and  that  it 
will  do,  though  a  party  was  rated  in  respect 
of  a  house,  No.  3,  which  he  occupied,  and 
the  house  was  inadvertently  described  as 
No.  4.  But  a  claim  must  be  made  for  each 
rate — Wansey  v.  Perkins  (5).  The  case  of 
Bishop  V.  Smedley  (1),  relied  on  by  the 
appellant,  turned  on  the  SOth  section  of 
the  2  Will  4.  c  45.  That  section  requires  as 
a  condition  on  the  part  of  the  occupier 
claiming  to  be  rated  with  a  view  to  the 

(1)  2  Com.  B.  Rep.  00;  s.  o.  15  Law  J.  Bep. 
(k.s.)  C.P.  78. 

(2)  12  Com.  B.  Rep.  622;  t.  c  22  Law  J.  B«p. 
(K.B.)  C.P.  B6. 

(8)  7MM1.&0.72;  LcULawJ.  Bep.(ir.a) 
C.P.  66. 

(4)  2  Com.  B.  Rep.  168;  lc.  15  Law  J.  B«p. 
(H.8.)  C.P.  78. 

(5)  7  Man.  &  G.  145 ;  s.  o.   14  Law  J.  Bep. 
(U.S.)  C.P.  69. 
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franchise,  that  lie  slioald  actually  pay  or 
tender  "  the  fall  amount  of  the  rate  or  rates, 
if  any,  then  due  in  respect  of  such  premises." 
There  are  no*  such  words  in  the  27th  sec- 
tion ;  what  he  is  there  required  to  do  is  to 
pay  all  the  poor-rates  "which  shall  have 
become  payable  frcm  him  in  respect  of  such 
premises."  The  statute,  11  <&  12  Vict.  c.  90, 
as  to  the  time  at  which  the  rates  and  taxes 
must  be  paid  to  entitle  parties  to  be  on  the 
Hst  of  voters,  is  as  much  in  favour  of  the 
respondent*s  argument  as  that  of  the  appel- 
lant; and  the  case  of  Ford  v.  Smedhy  (2), 
cited  on  the  part  of  the  appellant,  was  as 
to  the  non-payment  of  the  assessed  taxes 
which  are  fixed  and  certain  in  their  times 
of  payment,  and  very  different  from  the 
poor-rates.  The  case  of  Rogers  v.  Lewis  (6) 
is,  as  to  the  construction  of  section  28. 
of  the  2  WiU.  4.  c.  45,  which  relates  to 
tenants  under  successive  holdings,  and  that 
shews  that  it  is  sufficient  if  such  tenant  has 
paid  the  rate  payable  by  him.  The  section 
75.  of  the  6  &  7  Vict  c.  18.  recites  and  ex- 
plains the  27th  section  of  the  2  Will.  4. 
c  45,  and  that  75th  section  enacts,  that 
where  the  person  who  is  occupjdng  the  qua- 
lifying premises  has  "  bond  fide  paid  on  or 
before  the  20th  of  July  in  such  year  all 
sums  of  money  which  he  shall  have  been 
called  upon  to  pay  as  rates,  in  respect  of 
such  premises  for  one  year  previously  to 
the  6th  of  April  then  next  preceding,  such 
person  shall  be  considered  as  having  been 
rated  and  paid  all  rates  in  respect  of  such 
premises  within  the  meaning  of  the  recited 
act  and  be  enabled  to  be  registered."  The 
respondent  relies  on  that  section,  and  it  is 
submitted  that  he  paid  all  the  rates  he 
was  called  upon  to  pay,  and  is  entitled  to 
his  qualification.  Moreover,  it  is  an  inac- 
cnracy  in  the  rate  which  is  cured  by  the 
statute. 
Dowdesu}ell,  in  reply. 

Erlb,  C.  J. — In  this  case  the  question  for 
the  consideration  of  the  Court  is,  whether 
the  claimant  is  disqualified  from  voting  by 
reason  of  the  non-payment  of  rates  which 
have  become  payable  from  him  in  respect 
of  the  qualifying  premises.  The  revising 
barrister  has  held  the  claimant  to  be  quali- 

(6)  7  Com.  B.  Rep.  N.S.  29;  ■.  c.  29  Law  J. 
Hep.  (s.a.)  C.P.  85. 


fied.  The  facts  are,  that  the  claimant  came 
into  possession  before  August  1863,  and 
that  the  custom  in  the  parish  was  to  make 
rates  half-yearly.  The  claimant  has  paid  all 
the  rates  during  the  time  of  his  occupation 
of  the  premises,  but  some  portion  of  the 
rate,  frt)m  April  to  September  1863,  was 
left  unpaid ;  and  it  is  contended  that  that 
portion  had  become  payable  from  him  within 
2  WilL  4.  c.  45.  s.  27.  by  virtue  of  17  Geo.  2. 
c.  38.  s.  12.  It  appears  that  some  arrear  of 
that  rate  had  been  left  unpaid  by  the  out- 
going tenant,  but  what  was  the  amount  of 
arrear  has  not  been  fixed,  but  I  assume  that 
something  was  left  unpaid,  but,  until  the 
sitting  of  the  revising  barrister,  the  claimant 
believed  that  everything  due  from  him  had 
been  paid.  Mr.  Dowdeswell  contends  that 
there  was  a  liability  to  pay  under  the  statute 
17  Geo.  2.  c.  38.  s.  12.  and  that  the  rate 
was  "payable  from"  the  claimant  by 
virtue  of  that  statue;  but  I  take  the  words 
of  the  12th  section  of  that  statute  to 
mean  that  the  incoming  tenant  is  subject 
to  be  made  liable  to  pay  a  proportion  of 
the  rate,  and  not  that  he  is  primarily  liable. 
It  is  a  liability  which  the  parish  officer  if 
he  chooses  may  enforce,  but  it  depends 
on  a  contingency,  because  the  outgoing 
tenant  may  have  paid  the  rate  beyond  the 
time  that  he  was  in  occupation;  and  until 
the  incoming  tenant  has  been  called  upon 
to  make  good  the  default  of  the  outgoing 
tenant  to  pay  the  whole  rate,  I  think  the 
amount  is  not  "payal^le"  by  him,  and  that 
he  is  not  therefore  disqualified  under 
the  27th  section  of  the  Reform  Act 
because  he  has  not  paid  such  amount.  The 
words  in  that  section  are  "unless  such  per- 
son shall  have  paid  on  or  before  the  20th  of 
July  in  such  year  all  the  poor-rates  and 
assessed  taxes  which  shall  have  become  pay- 
able from  him  in  resp6ct  of  such  premises." 
I  think  the  words  "which  shall  have  become 
payable  from  him,"  involve  the  idea  of  a 
definite  sum  payable  in  prcesenti,  which  he 
has  been  called  upon  to  pay,  and  as  to  which 
he  has  been  guilty  of  some  default,  and  not 
a  sum  depending  on  a  contingency,  and  as 
to  which  the  claimant  had  no  possibility  of 
ascertaining  till  called  upon  to  pay  it.  The 
words  in  the  section  are,  "payable  from 
him,"  not  "in  respect  of  what  he  shall  have 
become  liable  to,"  but  in  respect  of  "what 
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shall  have  become  payable";  and  until  the 
contingent  amount  of  his  liability  had  been 
ascertained,  he  could  not  know  what  was 
payable  from  him.  The  disqualifying  proviso 
takes  away  the  franchise  in  case  the  claim- 
ant has  not  borae  his  share  of  the  public 
burden  imposed  by  poor-rates  and  assessed 
taxe&  But  poor-rates  differ  totally  from 
assessed  taxes,  the  latter  being  payable  by 
instalments  at  certain  periods,  and  their 
amount  can  be  ascertained,  whereas  the 
extent  of  the  poor-rates  cannot  be  foreseen, 
as  they  are  laid  according  to  the  require- 
ments of  the  parish,  and  in  some  cases  a 
peremptory  mandamus  may  be  made  by  the 
Queen's  Bench  to  make  and  pay  them 
forthwith ;  moreover  they  are  due  the  instant 
the  rate  is  made  and  not  by  instalments. 
Nobody  can  tell  what  poor-rate  has  been 
left  unpaid  by  the  outgoing  tenant.  It 
might  be,  if  the  tenant  were  rated  at  1«. 
in  the  pound,  and  the  rate  was  collected 
weekly,  that  the  sum  was  a  halfpenny 
per  week,  and  the  outgoing  tenant  might 
have  left  an  arrear  of  only  a  week  or  so ; 
was  the  election  agent  to  be  able  to  disen- 
franchise the  incoming  tenant  because  these 
trifling  sums  had  not  been  paid  and  of 
which  he  could  know  nothing?  It  is  clear 
to  my  mind  that  the  proportionate  amount 
of  the  rate  never  became  "payable"  until 
the  amount  had  been  ascertained  and  the 
party  had  been  called  upon  to  pay  it.  I 
think,  therefore,  that  the  revising  barrister 
was  right  in  his  decision. 

Williams,  J. — I  have  the  misfortune 
to  differ  with  the  rest  of  the  Court.  The 
franchise  is  conferred  by  the  act  subject  to 
certain  conditions,  one  of  which  is,  that 
the  party  claiming  to  vote  shall  have  paid, 
before  the  20th  of  July,  all  rates  and  taxes 
which  shall  have  become  payable  from  him 
in  respect  of  the  premises ;  and  the  ques- 
tion is  narrowed  to  the  point,  whether 
the  party  now  claiming  to  vote  has  paid 
all  the  poor-rates  payable  from  him  in 
respect  of  the  qualifying  premises?  Now, 
it  appears  to  me  that  he  has  not  Under 
the  stotute  of  17  Geo.  2.  c.  38.  s.  12.  the 
incoming  tenant  is  liable  to  pay  his  portion 
of  the  existing  rate,  and  the  question  is, 
whether  the  proportionate  amount  of  this 
rate  was  payable  by  him  in  respect  of  these 
premises.    It  is  said  that  it  is  not  payable 


by  him,  because  whether  he  is  liable  to 
pay  any  given  amount  depends  on  a  variefy 
of  circumstances  not  ascertained,  and  until 
they  are  ascertained  no  particular  amount 
is  payable.    But  the  statute  of  17  Gea  2. 
c.  38.  8.  12.  says,  he  is  "liable  to  pay," 
and  I  am  of  opinion  that  he  is  liable  to 
pay  a  sum  which  becomes  payable  within 
the  meaning  of  the  27th  section  of  the 
Beform  Act    The  question  is,  whether  it 
is  a  sum  less  payable  from  him  becanjse 
there  may  be  a  difliculty  in  ascertaining 
the  exact  amount    When,  however,  it  has 
been  ascertained,  it  is  an  exact  sum,  which 
cannot  be  increased  by  the  circumstances 
under  which  the  amount  has  been  ascer- 
tained.    I  apprehend   the  claimant   was 
liable  for  the  proportionate  amount,  what- 
ever that  amount  might  be.   That  being  so, 
it  is  impossible  to  say  that  he  has  paid  aU 
the   poor-rates  to  which  he  has  become 
liable  in  respect  of  his  occupation,  inas- 
much as  he  has  not  paid  the  proportion 
of  the  rate  due  from  him  under  the  statute 
17  Geo.  2.  c.  38,  and  which  I  think  he 
is  liable  to  pay,  and  is  payable  from  him 
under  the  words  of  that  statut& 

WiLLES,  J. — I  am  of  opinion  that  the 
revising  barrister  was  right,  or  at  all  events 
I  cannot  see  my  way  clearly  to  say  that  he 
was  wrong.  The  question,  no  doubt,  is 
one  of  very  considerable  nicety,  and  turns 
on  the  words,  "  payable  from  him,"  in  sec- 
tion 27.  of  the  Reform  Act  The  incoming 
tenant  could  not  know  what  portion  of  the 
rate  was  paid,  and  no  claim  was  made  on 
him  by  the  parish  officers.  The  revising  bar- 
rister held  there  was  a  distinction  between 
non-payment  of  such  a  rate,  and  non-pay- 
ment of  a  rate  made  while  the  claimant 
was  in  occupation.  It  is  easy  to  see  the 
distinction,  but  it  is  difficult  to  say  that 
that  makes  any  difference  in  the  construc- 
tion of  section  27.  of  the  Reform  Act  Tlie 
incoming  tenant  cannot  be  bound  to  take 
notice  that  such  a  rate  was  made,  unless 
one  goes  the  length  of  saying  that  he  was 
bound  to  make  the  inquiry,  and  that  it 
was  not  for  the  parish  officers  to  give  him 
notice  of  it  I  think  the  statute  17  Geo.  2. 
c  38.  s.  12.  was  not  intended  to  regulate 
generally  the  rights  of  outgoing  and  incom- 
ing tenants,  but  to  give  the  parish  officers 
a  remedy  in  respect  of  a  proportion  of  the 


You  31] 


MICHAELMAS  TERM,  1864. 


81 


nte  according  to  the  time  of  occupation ; 
and  provision  is  made  in  the  caae  of  an 
outgoing  tenant  not  paying  the  rate.  There 
u  a  distinction  between  the  ordinary 
liability  to  pay  a  rate,  and  the  conditional 
liability  to  pay  where  the  outgoing  tenant 
his  not  done  so.  In  construing  this  act  it 
should  be  borne  in  mind  that  the  register 
IB  but  evidence  of  the  right  to  vote,  and 
that  the  liability  under  the  statute  of  Geo.  2. 
is  but  a  condition  imposed  upon  the  right; 
and  I  see  no  reason  why  the  ordinary  law 
respecting  conditions  should  not  be  applied 
The  condition  should  not,  I  think,  be 
enforced  more  strictly  than  a  condition 
regarding  any  other  right  than  that  of 
voting  would  be  enforced.  If  the  parish 
officers  were  like  the  obligees  in  an  ordi- 
nary bond,  and  if  the  condition  was,  that 
if  A.  B.  has  not  paid  the  rates  you  may 
hold  me  liable  under  section  12.  of  17 
Geo.  2.  c.  38,  then  there  would  be  no  for- 
feiture of  the  bond  until  notice  had  been 
given  me  that  A.  B.  had  not  paid — see 
Com,  D^f.  tit  *  Condition*  (L.  8).  That  is 
the  distinction  on  which  the  revising  bar- 
rister has  acted,  and  my  impression  is,  that 
he  was  right  in  doing  so.  At  all  eyents  I 
cannot  say  that  he  was  wrong. 

Rbatikg,  J. — I  agree  with  my  Lord 
and  my  Brother  Willes  that  the  revising 
barrister  was  right.  The  claimant  not 
having  himself  necessarily  any  notice  of 
the  state  of  things  which  would  make  the 
existing  rate  payable  by  him,  when  he 
entered  upon  his  occupation,  there  was  an 
obligation  on  some  one  to  give  him  notice, 
and  I  think  the  parish  officers  ought  to 
have  done  so.  The  statute  17  G^.  2.  c.  38. 
contemplates  the  outgoing  tenant  going 
away  and  leaving  the  rate  unpaid,  and 
the  rate  so  unpaid  would  become  payable 
by  the  incoming  tenant  But  it  seems  to 
me  to  be  a  reasonable  construction,  that^ 
no  demand  having  been  made,  nor  notice 
given  to  the  claimant  that  a  proportion  of 
the  existing  rate  was  due,  it  has  not  been 
shewn  this  was  a  rate  "payable"  by  him 
within  the  meaning  of  section  27.  of  the 
lleform  Act. 

Decmon  affirmed. 
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C  Appeal  from  Remnng  Barrister^ s  dniri,) 

1865.      )  BCOTT,  appellant^  v,  dueant, 
Jan.  17.    J  responderU, 

ParliameTit — Practice  on  Appeal — In- 
complete Appeal — 6  <&  7  Vict  c.  18.  ss.  42, 
43,  44. —  Consent  to  toaive  formal  Objec- 
tions. 

At  an  adjourned  Court  held  by  the  Revis- 
ing barrister  for  a  borough^  on  the  2Sth  of 
October,  he  decided  in  favour  of  one  of  seve- 
ral objections  taken  to  certain  votes,  and 
expunged  the  voters^  nxMnes  from  the  list; 
but,  on  application  by  such  voters  for  a  casCy 
he  consented  to  grant  one  if  a  point  of  law 
could  be  raised,  provided  the  case  weresheton 
totheobjector^s  attorney,  in  order  that  he  might 
raise  in  it  the  points  which  had  been  decided 
against  the  objector.  The  directions  in  ss.  42, 
43,  44.  of  6  d:  7  Vict.  c.  IS.  as  to  giving 
notice  in  unking  of  appeal,  reading  state- 
ment in  writing  in  open  court,  signing  the 
same  then  and  there  by  the  barrister,  and 
appointing  respondent  to  consolidated  appeat, 
we^'c  not  complied  with,  but  both  parties 
agreed  at  such  Court  to  waive  all  objections 
in  point  of  form,  and  that  the  objector  should 
appear  as  responde^U,  and  the  appeals  be 
consolidated.  There  was  no  further  adjourn- 
ment of  the  Court,  but  the  barrister  directed 
the  parties  to  come  to  him  at  his  chambers^ 
which  were  out  of  the  borough.  A  case  was 
afterwards  prepared,  ami  given  to  the  objec- 
tor on  the  4th  of  November,  but  as  he  was 
then  unable  to  shew  it  to  his  attorney,  he 
refused  to  sign  it,  and  returned  it  unsigned 
on  the  bih  of  November;  the  barrister  signed 
it  at  his  chambers,  makitig  the  objector  7'e- 
spondent,  and  it  was  transmitted  on  the  same 
day  to  the  Masters  of  the  Court,  thai  being 
the  last  day  for  doing  so  ;  a  copy  of  the  case 
and  notice  of  appeal  were  served  on  the  same 
day  on  the  objector,  who  refused  to  be  bound 
thereby : — Held,  that  there  was  not  a  com- 
pleted appeal,  and  the  Court  therefore  m^xde 
absolute  a  rule  to  strike  the  case  out  of  the 
list  of  appeals. 

J.  0.  Griffiis  had  obtained  a  rule,  in 
Michaelmas  Term  last,  calling  on  the  appel- 
lant to  shew  cause  why  this  appeal  should 
not  be  struck  out  of  the  list  of  appeals, 
on  the  grounds  that  there  was  no  notice  in 
writing  given  by  or  on  behalf  of  the  appel- 
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L&nt  before  the  rising  of  the  Revising  Bar- 
rister's Court;  that  the  Revising  Barrister 
did  not  state  the  case  or  his  decision,  or  read 
the  statement,  or  indorse  or  sign  it  in  open 
court,  or  as  required  by  the  6  Vict  c.  18. 
&  42 ;  and  that  the  requisitions  of  section 
44.  of  the  statute  were  not  complied  with; 
and  that  no  declarations  were  signed,  and 
no  respondent  or  appellant  appointed  as 
required  by  the  said  last-mentioned  statute, 
and  that  Durant  was  improperly  entered 
as  the  respondent. 

The  circumstances  giving  rise  to  this 
rule  were  as  follows:  On  the  2l8t  of 
October  last,  the  Revising  Barrister  for 
the  borough  of  New  Windsor  held  a 
Court  there  for  the  purpose  of  revising 
the  list  of  voters  for  that  borough,  at 
which  Court  Mr.  Rogers,  an  attorney, 
appeared  for  the  respondent  Durant,  in 
support  of  certain  objections  to  retaining 
on  the  register  the  names  of  Scott,  the  ap- 
pellant, and  others.  The  banister  took  time 
to  consider  the  objections,  and  at^oumed 
the  Court  to  the  28th  of  October,  when,  the 
objector  and  Rogers  being  present,  the 
Revising  Barrister  decided  on  all  the  objec- 
tions but  one  against  the  objector,  and 
on  that  one  in  ^e  objector's  favour,  and 
directed  that  the  votes  should  be  expunged. 
The  Revising  Barrister  was  then  applied  to 
on  behalf  of  those  whose  votes  had  been 
so  struck  out  to  grant  a  case,  which  he  said 
he  would  do  if  a  question  of  law  could  be 
raised,  but  that  if  a  case  were  taken  it 
must  be  shewn  to  Mr.  Rogers  for  revision, 
in  order  that  he  might  raise  any  of  the 
points  decided  against  the  objector;  and 
it  was  agreed,  in  open  court,  by  both 
parties  that  they  would  waive  all  objec- 
tions in  point  of  form.  The  objector  stated 
that  he  would  appear  as  respondent,  and 
that  the  appeals  might  be  consolidated. 
There  was  no  further  adjournment  of  the 
Court,  but  the  barrister  directed  the  parties 
to  come  to  him  at  his  chambers,  in  London, 
which  were  therefore  out  of  the  borough. 
On  the  2nd  of  November,  a  case  was  drawn 
up  by  the  agent  for  the  appellant,  which 
was  sent  the  next  day  to  the  Revising  Bar- 
rister for  approval,  whereof  the  objector 
was  informed  on  the  3rd  of  November, 
when  he  undertook  to  take  the  case  to  Mr. 
Rogers.  The  case  as  settled  by  the  barrister 
was  delivered  to  the  objector  on  the  morning 


of  the  4ih  of  November,  and  he  then  went 
to  Reading  in  order  to  shew  it  to  Mr. 
Rogers,  who  lived  there.   Mr.  Rogers,  how- 
ever, was  absent  from  home  for  the  day, 
and  did  not,  therefore,  see  the  case:  and 
the  objector  returned  it  to  the  claimant's 
agent,  on  the  evening  of  that  day,  having 
xnade  some  alterations  in  it,  but  telling  him 
that  Rogers  was  fix)m  home  and  had  not 
seen  it    On  the  said  4th  of  November,  a 
fiiir  copy  of  the  case,  altered  as  suggested 
by  the  objector,  was  sent  to  him ;  and  on 
the  morning  of  the  5th  of  November  it  was 
returned  by  the  objector,  with  an  intimation 
that  he  could  not  sign  it  On  the  afternoon 
of  the  5ih  of  November,  the  appellant's 
agent  informed  the  Revising  Barrister  at  his 
chambers  that  Mr.  Rogers  had  not  seen  the 
case,  and  that  the  objector  refused  to  sign 
it  The  barrister  told  him  that  he  must  ti^e 
the  case  at  his  peril,  and  then  signed  it,  and 
it  was  transmitted  the  same  day,  with  notice 
of  appeal,  to  the  Masters  of  the  Court,  that 
being  the  last  day  on  which  it  could  be 
transmitted.  A  copy  of  the  case  and  notice 
of  appeal  were  served,  on  the  same  day, 
on  the  objector,  who  refused  to  consent  to 
the  case,  and  to  write  his  acceptance  of  the 
notice  of  appeal 

8atoyer  eliewed  causa — ^The  provisions 
in  sections  42,  43.  and  44.  of  the  6  &  7 
Vict  c  18.  are  directoiy,  and  not  im- 
perative. There  are  no  negative  words  in 
them.  In  section  64.  there  are  negative 
words,  and  they  are  imperative — AyJtey  v. 
Topham  (1).  In  the  case  of  In  rt  Knowles 
V.  Holden  (2),  which  will  probably  be  rehed 
on  on  the  other  side,  where  there  had  been 
consent  to  a  reference  of  a  plaint  iji  the  county 
court,  the  Court  held  that  there  was  no 
jurisdiction,  because  there  were  negative 
words  in  the  act  of  pariiament  to  the  effect 
that  the  Court  had  no  jurisdiction  at  all 
But  it  is  different  where  there  is  jurisdic- 
tion in  the  first  instance  which  is  extended 
by  the  consent  of  the  parties — Andrem  v. 
Elliott  (3).  The  other  side  will  say  that 
there  was  no  jurisdiction  after  the  31st  of 
October. 

(1)  5  Man.  &  G.  1 ;  s.  c  18  Law  J.  Rep.  (ir.s.) 
C.P.  89. 

(2)  24  Law  J.  R«*p.  (n.s.)  Exoh.  228. 

(3)  5  £L  &  B.  502;  8.  c.  25  Law  J.  Rep.  (H.a) 
Q.B.  1. 
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[WiLUAHS,  J. — ^Will  not  the  consent 
be  taken  to  be  that  what  the  Revising 
Banister  does  is  to  be  taken  to  be  nuTic 
pro  tunc  $] 

Yes,  it  IS  submitted  that  that  is  so.     By 
section  33.  the   power  is  given  to  hold 
Courts  between  the  15th  of  September  and 
the  3l8t  of  October.     Then  by  section  41. 
power  is  given  to  acUoum ;  **  but  so  that 
no  such  adjourned  Court  shall  be  holden 
after  the  last  day  of  October  in  any  year." 
The  other  side  will  say  that  that  deprives 
the  Revising  Barrister  of  power  aft^  the 
31st  of  October.     That  section,  however, 
comes  before  the  sections  which  apply  to 
appeals^  and  it  does  not  apply  to  the  mere 
signing  of  a  case.  There  is  a  decision  in  one 
of  the  Irish  Comrts  of  Agnew  v.  Fowler  (4) 
where  the  Court  held  that  the  Revising 
Barrister  had  no  power  to  sign  the  state- 
ment of  &ctB  and  the  appeal  after  a  par- 
ticular day ;  but  the  Irish  act  differs  from  the 
English  act ;  and  moreover,  in  that  case,  no 
consent  had  been  given  by  the  parties.     It 
has  been  decided  in  this  Courts  that  the 
case  may,  by  consent,  be  remitted  to  the 
Revising  Bmister  to  be  signed — Burtanv, 
Brooks  ip). 

[Kratino,  J. — ^In  WhUhom  v.  T1u>m<u 
(6)  I  was  the  Revising  Barrister,  and  signed 
the  amended  case  in  this  court] 

Bring  y.  JEsteaurt  (7)  shews  that  section 
42.  is  directoiy  only  as  to  the  signature  of 
the  indorsement  In  Freeman  v.  Bead  (8) 
it  was  said  that  there  was  no  power  in  4;he 
Quarter  Sessions  to  tax  the  costs  after  the 
Seaaions  were  over ;  but  it  was  held  that, 
by  consent,  there  was  ample  power  to  tax 
the  costs. — [He  also  referred  to  The  Qtieen 
v.  the  Justices  of  Hampshire  (9),  T/te  Queen 
V.  the  Mayor  of  Rochester  (10),  The  King  v. 
liparrow{\\)^   Peacock  v.  the  Queen  (12)^ 


(4)  1  Iriah  Com.  Law  Rep.  462. 

\f>)  11  ConL  B.  Rep.  41 ;  i.c.  21  Law  J.  Rep. 
{ii.8.)C.P.  7. 

i0)  7  Ku.  kG.l\  s.  c  14  Law  J.  Rep.  (n.s.) 
C.P.  38. 

i7)  4  Com.  B.  Rep.  71  ;  s.  c.  16  Law  J.  Rep. 
(H.s.)  C.P.  10. 

(8)  SO  Law  J.  Rep.  (n.s.)  M.C.  123. 

(9)  S2  Law  J.  Rep.  (N.s.)  M.G.  46. 

(10)  7  £.  &  B.  910;  B.  c  27  Law  J.- Rep.  (n.s.) 
Q.B.  45. 

(11)  2  Str.  1123. 

(12)  4  Com.  B.  Rep.  N.S.  264 ;  s.  c.  27  Law  J. 
^  (1.8.)  C.P.  224. 


Morgan  v.  Edwards (\2)y  and  Woodhouse 
V.  Woods  {Uyi 

J,  0,  OriJWtj  in  support  o£  the  rule. — 
There  was  no  consent  to  the  case,  as  it  is  now 
stated.    By  section  S3,  of  the  6  <&  7  Vict 
c  18.  the  Courts  are  to  be  held  in  the 
borough,  and  this  must  take  place  between 
the  15th  of  September  and  the  31st  of 
October.  Section  44.  says  that  the  Kevising 
Barrister  may  consolidate  the  appeals ;  but 
section  42.  expressly  states  that  tlie  state- 
ment shall  be  read  in  open  court  That  was 
not  done  here,  nor  was  a  notice  in  writing 
given  by  the  appellant,  as  required  by  that 
section.  There  was  also  no  signing  of  the 
case  then  and  there  by  the  Revising  Barris- 
ter  nor  by  the  appellant,  and  there   was 
no  indorsement  on  the  case,  in  accordance 
with  that  section.  With  regard  to  section 
43.   there  was   no    appointment    of  any 
respondent    The  44th  section,  as  to  the 
consolidated    appeal,    was    not    complied 
with.   If  the  respondent  declined  to  sign 
the  case,  it  woiUd  be  imperative  on  the 
Revising  Barrister,  by  the  44th  section,  to 
name  the  overseers  or  town  clerk  to  be  the 
respondent    Then,  by  section  45,  the  con- 
solidated appeal  is  to  be  conducted  as  a 
single  appeal,  and  there  is  a  proviso  that 
if  the  consolidated  appeal  shall  not  be  duly 
prosecuted  or  answered,  "it  shall  be  lawful 
for  the  Court  of  Common  Pleas,  or  for 
the  Lord  Chief  Justice  or  any  Judge  of 
the  Court  to  give  to  any  party  or  par- 
ties interested  in  such  appeal,  upon  his  or 
their  application,  the  conduct  and  direction 
of  the  appeal  or  of  the  answer  thereto." 
That  is,  if  the  parties  named  shall  not  con- 
duct it  in  a  proper  manner.    Here  the  case 
is  not  signed  by  any  respondent,  and  there 
was  not  an  unqualified  consent  given  by  the 
objector  to  his  being  made  respondent 

Erle,  C.J. — A  great  many  points  have 
been  raised  in  this  case;  but  we  feel  obliged 
to  make  this  rule  absolute  on  the  ground 
that  there  was  not  a  completed  appeal 

Williams,  J.,  Willes,  J.,  and  EIeatino, 
J.  concurred. 

Ride  ahsolule. 


(13)  29  Law  J.  Rep.  (v.s)  M.C.  108. 

(14)  29  Law  J.  Rep.  (n.s.)M.C.  149. 
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(Appeal  from  Rfvuing  BarruUn^i  Court.) 

1864.       )  ROBERTS,  appellant,  v,  perci- 
Nov.  19.    /  VAL,  respondent. 

Parliament  —  County  Vote  —  Freehold 
for  Life — Bedesmen — Eleemosynary  Insti- 
tution— Practice — Decision  of  Court  where 
not  FinaL 

An  hospital  was  founded  for  certain  bedes- 
men who  are  appointed  for  life,  and  who  in- 
habit separate  rooms  i$Uo  which  the  hospital  is 
divided,  and  each  of  which  is  of  the  annual 
value  of  M  The  hoipkal  was  founded  before 
statute  29  Eliz.  c.  5,  which  enables  hospitals 
for  the  poor  to  be  incorporated,  and  it  is 
governed  by  rules  made  before  that  act,  which 
refer  to  feoffees  and  their  heirs,  but  none  are 
known,  and  the  warden  and  bedesmen  manage 
the  property  without  anybody  interfering 
with  them,  and  when  a  portion  of  it  was 
lately  sold  for  a  railway,  they  signed  the 
conveyance  and  received  tbe  proceeds,  which 
they  expended  in  erecting  buildings  on  the 
land  for  their  own  benefit.  The  rules  give 
power  to  remove  a  bedesmaji  for  certain 


offences,  InU  no  instance  has  ever  occurred  of 
a  bedesman  having  been  removed  duriag  his 
life: — Held,  that  each  bedesman  had  an 
equitable  freehold  estate  in  his  room, 
which  entUled  him  to  be  registered  as  a  free- 
holder. 

SimpBon  v.  WilkiD8on(l)  affirfned,amd 
the  ease  distinguished  from  those  of  Heanley 
V.  Banks  (2)  and  Freeman  v.  GainafoTd(3). 

The  decisttott  ofthisCourt  on  appeal,  though 
made  final  by  6  ik  7  Via.  c.  la  s.  66, 
does  not  prevent  the  Revising  Barrister  from 
entering  into  a  case  in  all  respects  simiJUvr 
to  the  one  so  decided,  but  affecting  a  differeid 
register  and  a  different  voter. 

The  following  casb  was  stated  by  the 
Revising  Barrister  for  the  Northern  Divi- 
sion of  the  county  of  Northampton. 

Thomas  Wallington,  on  the  raster  of 
Toters  for  the  parish  of  Kettering,  in  the 
northern  division  of  the  county  of  North- 
ampton, dnly  objected  to  the  vote  of  Abra- 
ham BelL  llie  name  and  description  of  the 
voter  on  the  registry  were  as  follow — 


Belli  Abraham. 


Lord  Burleigh*fl  Hospital,  St.  Maiiin'e, 
Stamford  Baron. 


Freehold  tenement 
or  room. 


Abraham  BeU, 
oocupier. 


He  also  objected  to  tbe  names  of  twelve 
other  persons,  whose  qu.'^lifications  on  the 
lists  were  described  in  like  manner,  and 
depended  on  the  like  facts;  and  the  appeals 
were  therefore  consolidated.    The  facts  as 
to  the  appointment  of  the  several  claimants, 
and  the  nature  and  mode  of  enjoyment  of 
the  qualifying  property,  are  similar  to  the 
facts  as  stated  in  Simpson  v,  Wilkin8on{\), 
and  the  facts  of  that  case  are  admitted  and 
are  to  be  taken   mutatis  mutandis  as  if 
stated  as  part  of  this  case,  as  is  also  the 
copy  of  the  ordinances  printed  in  the  report. 
Upon  the  objections  being  called  on,  it 
was  contended  on  behalf  of  the  respondent, 
that  the  Revising  Barrister  had  no  power 
to  enter  upon  the  inquiry  according  to  the 
66th  section  of  the  statute  6  &  7  Vict 
c.  18,  the  judgment  of  this  Court  having 
been  given  upon  facts  similar  to  those  which 
are  the  foundation  of  the  present  claim. 
The  whole  of  the  claimants  in  the  present 
case  have  been  appointed  since  the  above 
judgment  was  delivered. 


The  Revising  Barrister  decided  to  go  into 
the  case,  and  to  hear  the  evidence,  being  of 
opinion  that  the  words  "the  case"  in  the 
said  section  referred  only  to  the  current 
register,  or,  at  any  rate,  to  the  particular 
individual  affected. 

If  the  Court  should  be  of  opinion  that 
this  contention  should  have  prevailed,  the 
names  were  to  be  retained,  without  refer- 
ence to  the  remainder  of  this  case. 

The  following  additional  facts  were  then 
proved:  That  in  1846  part  of  the  hospital 
premises  not  separately  used  by  the  then 
occupiers  was  sold  to  the  Midland  Railway 
Company  for  the  purposes  of  a  railway. 
That  the  sale  was  conducted  by  the  then 
wardens  and  bedesmen  as  owners  without 
the  intervention  of  any  other  person.  That 

(1)  7  Man.ft  G.  50;  8.  c.  1  Lntw.  R.C.  168;  14 
Law  J.  Rep.  (N.s.)  C.P.  49. 

(2)  5  Com.  B.  Rep.  N.S.  40 ;  b.  c.  28  Law  J. 
Rep.  (N.S.)  C.P.  144. 

(8)  11  Com.  B.  Rep.  N.S.  68 ;  s.c.  31  Law  J. 
Rep.  (N.S.)  C.P.  33. 
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the  warden  and  each  of  the  bedesmen 
Aigned  the  conveyance  to  the  company,  the 
money  was  paid  to  the  warden  and  bedes- 
men, and  expended  by  them  in  erecting 
buildings  upon  part  of  the  garden  attached 
to  the  hospital,  which  buildings  are  now 
used  for  a  wash-house  by  the  warden  and 
bedesmen  as  they  have  occasion. 

It  was  then  contended  by  the  objector 
that,  assuming  the  legal  origin  of  the  foun- 
dation, if  the  claimants  had  any  estate,  it 
was  only  as  members  of  a  corporation  ag- 
gregate^ and  that  Uie  additional  factA  above 
stated  led  to  this  conclusion.  That  they  had 
DO  freehold  estate.  That^if  theyhad,  itwas 
only  a  joint  tenancy  in  the  whole  hospital, 
and  not  an  exclusive  and  separate  one  in 
each  of  the  rooms,  and  that  this  also  ap- 
peared from  the  new  fruits.  That  they  were 
in  receipt  of  alms.  And  that,  looking  at  the 
recent  decisions,  and  especially  Freeman  v. 
Gaws/ord{3)y  the  claims  were  bad. 

The  Revising  Barrister  overruled  these 
objections,  and  retained  the  several  names 
OQ  the  list  of  voters,  being  of  opinion  that 
the  &cts  were  substantiiJly  unaltered,  and 
that  there  was  therefore  nothing  to  disen- 
title the  claimants  to  the  benefit  of  the 
judgment  already  given  by  this  Court  upon 
the  same  foundation,  whatever  were  the 
reasons  of  such  decision ;  and  also  that  they 
did  not  receive  alms  within  the  meaning  of 
section  36.  of  2  Will.  4.  c  45. 

Ilannen  ( Underdaum  with  him),  for  the 
appellant — The  first  question  is,  whether 
the  Revising  Barrister  had  power  to  go  into 
the  case  after  the  judgment  of  this  Court 
in  Simpson  v.  Wilkinson  (1).  The  respon- 
dent rdies  on  the  66th  section  of  the  6  d^  7 
Vict  c.  18  (4),  which  makes  the  decisions 
of  this  Couit,  on  appeals  from  the  Revising 
Barristers,  final  That  section,  however, 
only  means  that  the  decision  is  to  be  con- 
clusive in  the  particular  case  in  which  it  is 
given. — [On  this  point  he  was  stopped  by 
the  Court]. — The  next  question  is,  whether 
the  claimants  have  an  estate  of  freehold  for 


(4)  Section  6<S.  of  the  6  ft  7  Vict  c.  18.  enacts, 
"thai  every  jadgment  or  decinon  of  the  said 
Coari  shall  be  final  and  conclusive  in  the  case 
upon  the  point  of  law  adjudicated  upon,  and  shall 
he  hinding  upon  every  Committee  of  the  House  of 
Commons  appointed  for  the  trial  of  any  petition 
oompUaning  of  an  undue  election  or  return  of  any 
ntomber  or  members  to  serve  in  Parliament.'' 


Ufe,  withiu  the  meaning  of  the  Reform 
Act,  2  Will  4.  c.  45.  s.  18.  The  only 
contention  on  the  part  of  the  claimants  is, 
that  they  have  an  equitable  freehold  estate 
in  their  rooms ;  for  it  is  not  pretended  that 
they  have  a  l^al  estate  therein.  It  is  sub- 
mitted that,  looking  at  the  rules  and  con- 
stitution of  the  hospital  and  its  eleemosy- 
nary character,  the  inmates  have  no  such 
holdings  as  would  constitute  them  owners 
of  property,  either  equitably  or  legally. 
The  case  of  Simpson  v.  Wilkinson  (1)  is 
not  conclusive  of  this  point  The  objection 
that  the  parties  were  in  the  receipt  of  alms 
was  not  allowed  to  be  argued  in  that  case, 
as  it  had  not  been  raised  before  the  Revising 
Barrister.  Tindal,  C.J.  says  in  that  case, 
'*  The  only  question  open  to  us  is,  whether 
the  barrister  was  wrong,  in  point  of  law, 
in  saying  that  there  might  be  some  legal 
commencement  to  the  estate,  not  neces- 
sarily investing  the  claimants  with  a  cor- 
porate character.'*  It  is  clear  that  the  de- 
cision in  Simpson  v.  Wilkinson  (!)  pro- 
ceeded on  the  narrow  ground,  whether  the 
claimants  were  a  corporation  or  not,  and 
not  on  the  larger  ground,  which  involved 
the  question  as  to  the  nature  of  their  hold- 
ing ;  and  that  was  the  opinion  of  this 
Court  in  Freeman  v.  Oains/ord  (3)  and 
Heartily  v.  Banks  (2).  Now,  it  is  the 
essence  of  the  decisions  in  those  two  last 
cases  that  the  general  character  of  the  hold- 
ing depends  on  the  general  character  of  the 
institution.  For  that  purpose  it  is  impor- 
tant to  look  at  the  ordinances  made  for  the 
government  of  the  hospital ;  it  is  submitted 
that  they  shew  that  the  present  occupiers 
have  no  legal  estate,  and  that  their  occu- 
pation is  of  such  an  eleemosynary  character 
as  to  prevent  their  having  such  a  freehold 
interest  in  their  rooms  as  to  entitle  them 
to  vote.  There  is,  in  fact,  no  substantial 
difference  between  the  character  of  their 
holding  and  that  of  either  the  Poor  Knights 
of  Windsor — Heartley  v.  Banks  (2),  or  of 
the  inmates  of  Shrewsbury  Hospital — Free- 
man V.  Gainsford  (3).  The  respondent 
will  probably  rely  on  the  21st  Ordi- 
nance, which  states,  ''As  these  poor  men 
shall  have  at  the  first  their  several  rooms 
allowed  them  in  the  almshouse,  so  shall 
they,  during  their  lives  or  their  continuance 
in  tiieir  places,  continue  their  lodging,  and 
every  one  as  he  shall  succeed  to  the  void 
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places,  80  shall  he  succeed  in  the  lodgings 
without  any  change.'*  It  is  submitted 
that  that  is  amongst  the  rales  for  the 
government  of  the  institution.  According 
to  the  statutes  of  the  Shrewsbury  Hospital, 
the  inmates  were  to  enjoy  their  rooms 
for  their  lives ;  and  yet,  as  stated  by  Wil- 
liams, J.  in  Freeinan  v.  Gainsford  (3),  '*  it 
does  not  follow  that  the  particular  rooms 
are  to  be  assigned  to  each  of  them  as  owner 
for  his  life."  With  respect  to  the  Ibx^s 
connected  with  the  sale  to  the  railway  com- 
pany mentioned  in  the  present  case,  it  does 
not  appear  that  any  heir  to  the  feoffees  was 
to  be  founded,  or  that  there  was  any  person 
to  interfere  with  what  was  done  by  these 
bedesmen.  At  the  most,  such  dealing  with 
the  property  would  only  shew  that  they 
had  a  joint  ownership  in  the  whole  of  the 
property;  and  that  would  not  assist  the 
claimants  for  the  purposes  of  the  present 
case,  which  requires  them  to  shew  that  each 
has  a  freehold  interest  in  his  particular 
room. 

Fields  for  the  respondent,  was  not  called 
upon  by  the  Court 

Erle,  C.J. — I  think  that  the  revising 
barrister  was  right  In  Simpson  v.  WU^ 
kinson  (!)  this  Court  was  then  of  opinion 
that  the  inmates  of  Burleigh  Hospital  had  a 
freehold  interest  in  the  rooms  assigned  to 
them,  and  I  am  of  opinion  now  dtat  the 
inmates  of  that  hospital  have  a  freehold 
interest  in  the  rooms  assigned  to  them, 
and  that  they  are  entitled  to  vote.  The 
origin  of  the  hospital  is  unknown,  but  in 
Simpson  v.  Wilkinson  (1)  the  Court  were 
of  opinion  that  the  revising  barrister  might 
presume  that  the  hospital  was  established 
before  the  39  Eliz.  c.  5,  and  that  it  had 
been  created  and  endowed  by  Lord  Bur- 
leigh, by  granting  the  lauds  to  feoffees  in 
trust  for  the  members  of  that  haspitaL 
Now  it  seems  to  me  that  the  parties  taking 
under  such  endowment  would  have  all  the 
rights  of  property  given  by  the  terms  of 
the  feoffinent,  and  they  might  have  all  the 
property  in  the  shape  of  an  equitable  free- 
hold, just  as  a  corporation  for  charitable 
purposes  under  the  39  Eliz.  c.  5.  might 
have,  only  that  in  the  case  of  such  corpo- 
ration the  whole  of  the  property  would  be 
vested  in  the  corporation,  and  the  members 
ivould  not  by  reason  pi  their  membership 


be  qualified.  The  majority  of  the  hospitab 
are  now  incorporated,  and  that  is  why  there 
is  an  end  of  any  question  about  the  menr- 
bers  of  such  hospital  having  a  riglit  to  vota 
But  if  the  lands  be  conveyed  to  feoffees  in 
trust  for  the  inmates  of  the  hospital,  then 
the  legal  interest  would  be  in  the  feoffees, 
and  the  equitable  interest  in  the  memberd 
of  the  hospital,  and  that  equitable  intere^st 
would  be  according  to  the  terms  of  the 
deed :  and  where  the  deed  is  lost,  the  terms 
of  it  would  be  presumed  from  the  way  in 
which  the  property  has  been  enjoyed.  The 
way  in  which  the  property  in  the  Burleigh 
Hospital  has  been  enjoyed  seems  entirely 
consistent  with  the  supposition  I  have  put 
forward.  Each  member  ia  placed  in  a  room, 
and  he  occupies  that  room  for  life.   The 
warden  and  bedesmen  manage  the  property 
as  owners,   and  nobody    interferes  with 
them.    They  get  what  they  can  by  letting 
the  granary,  being  part  of  the  hospital  they 
do  not  occupy,  and  they  act  in  every  re- 
spect as  persons  having  the  entire  beneificial 
interest  in  the  hospital,  and  when  part  of 
the  premises  were  sold,  the  additional  fkctj) 
find,  that  they  executed  a  deed  of  convey- 
ance of  it,  and  that   the  proceeds  were 
divided  for  their  own  use.    Therefore  there 
is  ground  from  user  to  authorize  me  to 
infer,  that  each  man  took  a  separate  free- 
hold interest  in  his  own  room,  and  that 
the  rest  of  the  property  belonged  to  the 
warden  and  bedesmen  beneficially  in  the 
manner  I  have  pointed  out   There  is  no 
doubt  that  in  the  ordinances  of  Lord  Bur- 
leigh for  the  time  being  there  is  a  good 
deal  of  language  that  would  imply  a  super- 
vision, control,  and  interference  in  some 
degree  with  the  rights  of  the  inmates  of 
tlie  hospital  The  ordinances  are,  that  Lord 
Burleigh,  or  certain  persons,  should,  in  case 
of  irregularity  of  conduct,  have  the  power 
of  removal.  That  is  a  power  that  has  never 
been  acted  upon,  and  if  an  attempt  was  now 
made  to  act  upon  it,  there  probably  would 
be  found  abundance  of  difiiculty  in  the 
way.  I  do  not  think  that  the  fact  of  there 
being  such  a  power  makes  the  conclusion 
which  the  Court  came  to  in  Simpson  v. 
Wilkinson  (1)  wrong.   The  strength  of  Mr. 
Hannen's  argument  has  been  that  the  Court 
held,  in  the  case  of  HeartUy  v.  Banks  (^), 
that  the   Poor  Knights  of  Windsor,  and 
in  Freeman  v.    CkUnsford  (3),   that   the 
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inmates  of  Lord  Shrewsbury's  Hospital  were 
not  qnalified  to  vote,  though  they  were  per- 
sons taking  shares  of  the  profits  of  the 
estates  with   which  those  hospitals  were 
endowed.  But  there  is  a  broad  distinction 
in  my  mind  between  the  present  case  and 
each  of  those  cases ;  for  in  them  there  was 
a  goreming  body,  in  whom  the  legal  estate 
was  necessarily  to  continue  vested  for  the 
purpose  of  executing  the  trust  to  be  per- 
formed by  them,  and  the  profits  of  the 
endowment  did  not  belong  absolutely,  and 
without  any  intervening  person,  to  the  per- 
son who  claimed  to  be  qualified  by  reason 
thereof.   The  trustees  were  to  receive  the 
profits,  and  then  the  Poor  ELnights  pf  Wind- 
sor were  entitled  to  claim  a  portion  of  the 
money  out  of  those  profits ;  and  so  the  in- 
mates of  Lord  Shrewsbmys  Hospital  were 
entitled  to  receive  a  portion  of  tiie  money 
from  the  trustees  without  themselves  hav- 
ing any  estate  at  all ;  though  in  each  of 
those  cases  the  trustees  were  bound  to  find 
lodgings  for  the  inmates.  But  I  see  that  in 
Lord  Burleigh's  Hospital  the  members  are, 
when  named,  to  be  placed  in  certain  rooms, 
and  in  those  rooms  they  are  to  continue  till 
they  die.  In  the  other  case,  of  Freeman  v. 
Gaiiuford  (3),  one  of  the  grounds  of  the 
judgment  of  the  Court  was  that  the  inmates 
were  not  to  have  any  estate  in  their  rooms; 
and  the  Court  assumed  that  the  governing 
hody  had  the  power  to  shift  them  from  time 
to  time  from  room  to  room;  whereas  in 
Lord  Burleigh's  Hospital  the  inmates  are 
to  have  an  estate  for  life  in  the  rooms  which 
are  assigned  to  them.     In  Lord  Burleigh's 
Hospital  the  feoffees  have  merely  the  legal 
estate,  and  the  equitable  estate  ia  in  the 
warden  and  bedesmen.    In  Lord  Shrews- 
bury's Hospital  the  trustees  had  the  legal 
estate,  and  continued  possessed  of  the  equit- 
able estate  subject  to  the  disposing  of  the 
profits  according  to  the  trusts.  A  great  deal 
c»f  ambiguity  has  been  brought  into  these 
cases  by  saying,  that  a  man  would  be  pre- 
vented from  being  qualified  though  he  had 
a  legal  or  equitable  freehold,  if  the  mode  of 
occupation  was  eleemosynary.    I   have  a 
great  desire  to  avoid  introducing  anything 
that  is,  to  my  mind,  an  entirely  mistaken 
notion  as  to  the  question  whether  the  party 
is  owner  of  the  equitable  freehold  or  not ; 
in  deciding  that  question  it  may  be  very 
material  to  see  whether  the  trustees  hold 


in  trust  to  take  the  profits  and  dispose  of 
them  in  an  eleemosynary  manner  to  the 
objects  of  the  donor^s  bounty;  but  if  a 
person  have  an  estate,  whether  legal  or 
equitable,  it  matters  not  whether  the  motive 
of  the  donor  of  the  estate  was  of  a  charitable 
nature,  or  whether  the  feelings  of  the  par- 
ties who  took  the  estate  and  enjoyed  the 
profits  under  it  ought  to  be  the  feelings  of 
eleemosynary  grantees.  The  motives  of  the 
grantor  and  tihe  motives  of  the  grantees 
are,  in  deciding  whether  there  is  an  estate, 
absolutely  irrelevant,  otherwise  than  to  see 
whether  the  trustees  who  hold  the  legal 
estate  are  to  hand  over  the  money  to  the 
persons  entitled  to  take  the  money  or  other 
benefits  under  the  trust,  or  whether  the 
persons  so  taking  are  to  receive  the  same 
only  in  an  eleemosynary  sense,  and  to  have 
no  estate  at  all. 

Keating,  J. — I  am  of  the  same  opinion. 
Mr.  Hannen  asks  us  to  reconsider  the 
decision  in  Simpson  y,  Wilkinson  (1),  upon 
the  ground  that  since  that  decision  this 
Court,  in  the  two  cases  of  HeartUy  v.  Banks 
(2)  and  Freeman  v.  Oainsford  (3),  have 
laid  down  principles  which,  though  not 
conflicting  with  the  actual  decision  in  that 
case,  would  induce  the  Court  to  come  to  a 
different  conclusion  upon  the  facts;  but 
it  seems  to  me  he  has  failed  in  shewing 
identity  of  circumstances  between  those 
later  cases  and  the  case  of  Simpson  v.  Wil- 
kinson (1).  In  those  later  cases  there  is 
the  important  distinction  that  has  been 
adverted  to  by  my  Lord,  namely,  that  the 
property  was  there  vested  in  persons  who, 
as  trustees,  had  active  trusts  to  perform, 
without  the  recipients  of  the  bounty  in 
either  case  having  an  estate  in  any  par- 
ticular room ;  whereas,  in  Simpson  v.  Wil- 
kinson (1),  there  is  no  such  body  exercising 
any  such  active  trust,  but  the  management 
of  the  property  is  from  the  beginning 
vested  in  these  inmates  themselves.  Al- 
though it  is  true,  as  Mr.  Hannen  sa3rs,  that 
an  estate  in  mere  joint-tenancy  might  not 
qualify  each  claimant,  and  that  they  deal 
with  the  granary  by  letting  it,  and  dividing 
the  profits  among  themselves  as  joint 
tenants,  yet  with  the  rooms  themselves 
they  deal  severally  and  separately,  and 
when  a  portion  of  the  property  comes  to  be 
sold,  they  are  the  persons  who  sell  without 
the  intervention  of  a  trustee  or  any  govern- 
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ing  body,  and  they  receive  the  proceeds  of 
the  sale,  and  expend  them  upon  the  Lmd 
for  their  own  benefit.  Under  these  drcnm- 
stances,  it  seems  to  me  that,  as  my  Lord 
has  pointed  ont,  the  inmates  in  the  later 
cases  had  no  equitable  estate  in  the  land, 
but  that  in  the  present  case  as  well  as  in 
Simjuon  ▼.  Wtlkinsan  (1)  'they  have  an 
equitable  estate  in  the  land. 

Deeisum  affirmed,  with  t09t9. 


(Appeal from  Revising  Barrister's  CourLj 

1864.      )  HSKLis,  appelUifUy  v.  blain, 
Nov.  23.    /  respondent* 

Parliament — County  Vote — Rentckarge 
— Statute  ofUseSy  27  Hen,  8.  c.  10.  *.  1. — 
Actual  Possession — Possession  in  Law — 
Stat.  2  Will.  4.  c.  45.  s.  26. 

Though  the  grantee  of  a  rentckarge  binder 
a  grant  at  common  law  is  not  entitled  to  be 
registered  before  he  has  been  in  the  aetual 
receipt  of  the  rent  (sinoe  until  then  he  has 
only  a  possession  in  laiWy  and  not  the  actual 


possession  required  by  3  Will.  4.  e.  45. 
s,  26 Jy  it  is  otherwise  where  the  renteharge 
is  by  a  conveyance  operating  under  ^ 
Statute  of  Uses;  for  then  theperaoUyto  whose 
uae  the  renteharge  is  hmitedy  is  by  vistue 
of  the  Statute  of  Usee  mt  once  in  aetued 
possession;  and  be  may  be  eutitMt  to  be 
registered  if  the  rent  be  of  eufieient  valmSy 
though  he  has  not  received  any  pari  of  it 

This  was  a  consdidsted  appeal  from  the 
decision  of  one  of  the  Revising  BaniisterB 
for  the  Soudiem  Division  of  the  eonnty  of 
Lanoaater. 

Frederick  Oayton  objected  to  the  name 
of  Arthur  Heelis  being  retained  on  tihe  list 
of  voters  for  the  towss^p  of  Pendleton,  in 
respect  of  the  following  qualification : 
^  Toernship  of  Pendleton,  1864. 

^Southern  division  of  Lancaster,  to  wit — 
The  list  of  persons  daiming  to  be  entitled 
to  vote  in  the  election  of  knights  of  the 
shire  for  the  southern  division  of  the  eonaty 
of  Lancaster,  in  respect  of  property  sitiiate 
in  whole  or  in  part  within  the  township  of 
Pendleton: 


IleeliB,  Arthur.    Halton-bank,  Eocleaold-roftd, 

Pendleton. 


The  said  renteharge  of  60L  was  created 
by  indentures  of  lease  and  release,  dated 
respectively  the  9th  and  10th  of  June  1839, 
whereby  certain  land  in  Pendleton  was 
granted,  bargained,  sold  and  released  by 
John  Robinson  and  Stephen  Heelis  to  John 
Silencer  and  his  heirs,  to  the  use,  intent  and 
purpose  that  he  said  John  Robinson  and  his 
assigns  during  his  life,  and  after  the  deter- 
mination of  that  estate  by  any  means  in 
hiR  lifetime,  then  that  the  said  Stephen 
Heelis  and  his  heirs  during  the  natural  life 
of  and  in  trust  for  the  said  John  Robinson, 
and  subject  to  the  aforesaid  limitations, 
then  that  John  Robinson,  his  heirs  and 
assigns,  should  and  might  yearly  and  every 
year  for  ever  thereafter  have,  receive  and 
take  from  and  out  of  the  land  thereby 
released,  and  the  buildings  to  be  erected 
thereon,  one  clear  yearly  rent  or  sum  of 


An  nndivided  Bucth  part 
or  share  of  a  perpetual 
chief  or  fee  farm  rent  of 
50/.  per  annum. 


Irauing  ont  of  land  and 
a  house  and  other  build- 
ingB  known  as  Hopefield 
yftmiSte  Lane,  in  Pai« 
dlotoB,  balongingto  and 
oooopied  by  WUUani 
Thomas  Blacklock. 


50L  by  half-yearly  payments,  on  the  24th 
of  June  and  the  25th  of  December;  and 
to  further  uses  limiting  to  John  Robinson, 
his  heirs  and  assigns,  or  to  Stephen  Heelis 
and  his  heirs,  as  the  case  might  be,  powers 
of  distress  and  of  entry  and  perception  of 
profits  for  securing  the  said  yeariy  rent, 
and  subject  to  the  said  yearly  rent  of  501, 
and  powers  and  remedies  for  the  recovery 
thereof,  to  uses  to  bar  dower,  remaindef 
to  the  use  of  John  Spencer,  his  heirs  and 
assigns  for  ever. 

All  the  estate  and  interest  in  the  said 
land  so  vested  in  John  Spencer  became, 
prior  to  the  year  1862,  and  still  is,  vested 
in  William  Thomas  Blacklock  and  his  hein 
in  fee. 

By  an  indenture,  made  and  dated  the  3rd 
of  November  1862,  the  said  John  Robinson 
granted  and  released  the  said  renteharge 
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of  50/.  and  all  his  estate  therein,  with  the 
said  powers  and  remedies  for  securing  the 
same,  unto  and  to  the  use  of  Stephen 
Heelis,  his  heirs  and  assigns  for  ever. 

Bj  indenture  duly  executed,  and  dated 
the  27th  of  January  1864,  and  made  be- 
tween the  said  Stephen  Heelis  of  the  first 
part;  John  Heelis,  a  son  of  the  said  Ste- 
phen Heelis,  of  the  second  part;  and  the 
nid  Stephen  Heelis  and  John  Heelis,  and 
Thomas  Heelis,  Arthur  Heelis,  James 
Heelis  and  Edward  HeeKs,  four  other  sons 
of  the  said  Stephen  Heelis,  of  the  third 
part;  the  said  Stephen  Heelis,  in  consider- 
ation of  the  natural  love  and  affection 
which  he  had  and  bore  for  his  sons,  the 
other  parties  to  the  deed,  and  for  a  nominal 
pecuiiary  consideration,  granted  and  as- 
sured unto  the  said  John  Heelis  and  his 
heirs  the  said  rent  of  50^,  with  the  powers 
and  remedies  for  the  recovery  thereof,  and 
all  his  estate  and  interest  therein,  to  hold 
unto  the  said  John  Heelis  and  his  heirs  to 
the  use  of  the  said  Stephen  Heelis,  John 
Heehs,  Thomas  Heelis,  Arthur  Heelis, 
James  Heelis  and  Edward  Heelis  respec- 
tively, and  their  respective  heirs  and  as- 
signs, equally  in  undivided  sixth  shares, 
as  tenants  in  common  and  not  as  joint 
tenants. 

The  said  rentchai^e  has  always  been 
duly  paid  to  the  parties  entitled. 

The  half-yearns  rent  which  became  due 
on  the  24th  of  June  1864,  being  the  first 
which  became  due  after  the  execution  of 
the  said  indenture  of  the  27th  of  January 
1664,  was,  on  the  8th  of  July  following, 
paid  by  the  said  William  Thomas  Bkck- 
lock  to  the  said  John  Heelis,  for  and  on 
hehalf  of  himself  and  the  five  other  parties 
entitled  thereto  under  the  last-mentioned 
deed,  to  whom  he  paid  over  their  respective 
shares  at  various  times  between  the  8th 
and  the  30th  of  July.  No  portion  of  the 
said  rentcharge  was  paid  after  the  execu- 
tion of  the  said  indenture  of  the  27th  of 
January  1864  until  the  24th  of  June  1864, 
when  Uie  half-year's  payment  was  made  as 
aforesaid. 

The  land  so  conveyed  in  1839,  together 
^th  a  house  and  other  buildings  subse- 
quently erected  thereon,  are  the  premises 
described  in  the  fourth  column  of  the  said 
lict  of  persons  claiming  to  be  entitled  to 

VOtfc 
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The  said  Arthur  Heelis  named  in  the 
said  indenture  of  the  27th  of  January  1864 
is  the  claimant  Arthur  Heelis  named  in  the 
said  list. 

When  the  claim  of  Arthur  Heelis  came 
before  the  Revising  Barrister  it  was  objected 
that  he  had  not  been  in  actual  possession  ot 
in  receipt  of  the  rent  for  his  own  use  for  six 
calendar  months  next  previous  to  the  last  day 
of  July  1 864.  On  the  other  hand,  the  claim- 
ant contended  that  the  rentcharge  having 
been  originally  created,  not  by  grant  but 
by  a  conveyance  to  uses,  he  (the  claimant) 
having,  on  the  27th  of  January  1864,  be« 
come,  by  virtue  of  the  indenture  of  that 
date,  an  assign  of  the  said  John  Robinson, 
he  was,  by  the  4th  and  5th  sections  of  the 
Statute  of  Uses,  to  be  adjudged  and  deemed 
to  be  in  possession  and  seisin  of  the  share 
of  the  said  rentcharge  in  such  like  estate  as 
he  had  in  the  use  of  the  same,  and  that  so 
being  in  such  possession  and  seisin,  he  was 
in  the  actual  possession  and  receipt  thereof 
for  six  calendar  months  next  previous  to 
the  last  day  of  July  1864  within  the  mean- 
ing of  the  2  Will.  4.  c.  46.  s.  26.  The  Revis- 
ing Barrister  considered  that  the  seisin  and 
possession  mentioned  in  the  said  sections 
of  the  Statute  of  Uses  are  explained  and 
qualified  by  the  subsequent  words  in  the 
latter  section,  viz.,  "  as  if  a  grant  or  other 
lawful  conveyance  had  been  made  and 
executed  to  them  by  such  as  were  or  shall 
be  seised  to  the  use  or  intent  of  any  such 
rent,"  and  that  the  statutable  seisin  and 
possession  were  to  the  same  extent  and 
of  the  same  effect  only  as  if  a  grant  of 
the  said  share  of  the  said  rent  had, 
on  the  said  27th  of  January  1864,  been 
made  by  William  Thomas  Blacklock  to  the 
claimant;  and  that  if  such  grant  had  then 
been  made,  nevertheless,  until  the  actual 
receipt  of  part  of  his  said  share  of  the  said 
rent,  the  claimant  would  not  have  been  in 
the  actual  possession  or  receipt  thereof 
within  the  meaning  of  the  2  Will  4.  c.  45. 
s.  26.  The  Revising  Barrister,  therefore,  dis- 
allowed the  claim  of  the  said  Arthur  Heelis, 
and  erased  his  name  from  the  list  of  voters. 

There  were  like  claims  made  by  James 
Heelis,  John  Heelis  and  Thomas  Heelis, 
whose  cases  were  consolidated  with  the 
present  appeal 

Joshua  WiUiamSy  for  the  appellant. — The 
rentcharge  was  created  by  deeds  of  lease 
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and  release,  operating  tinder  the  Statute  of 
Uses,  27  Hen.  8.  c  10,  and  a  share  of  this 
rentciiarge  was  conveyed  to  the  use  of  the 
appellant,  by  the  deed  of  January  1864, 
and  it  is  submitted  that,  under  that  deed, 
and  by  virtue  of  section  1.  of  27  Hen.  8. 
c.  10,  the  appellant  had  at  once  seisin 
and  possession  of  such  share.     A  mistake 
was  made  by  the  parties  at  the  hearing 
before  the  Revising  Barrister,  in  referring  to 
sections  4.  and  5.  of  the  Statute  of  Uses. 
The  section   which  alone    bears  on   this 
point,  and  on  which  reliance  is  now  placed 
by  the  appellant,   is   section  1,  and  not 
sections  4.  and  5.  of  that  statute.     By  thia 
section  1.  it  is  declared,  that  the  person 
who  has  the  use  of  lands,  rents,  &c  is  to 
be  ''deemed  and  adjudged  in  lawful  seisin, 
estate  and  possession  of  and  in  the  same." 
Now  the  26th  section  of  the  Reform. Act 
(2  Will.  4.  c.  45.)  enacts  that  no  person 
shall  be  registered  in  any  year  in  respect  of 
his  estate,  or  interest  in  any  lands  or  tene- 
ments as  a  freeholder,"  &c.,  "«i»/eM  he  shall 
havebeen  in  the  actnal possession  thereof ^  or  in 
receipt  of  the  rents  and  profits  thereof,  for  his 
own  use,  for  six  calendar  months  at  least  next 
previous  to  the  last  day  of  July  in  such  year." 
The  words  *4n   receipt  of  the  rents  and 
profits  thereof,"  do*  not  apply  to  this  case, 
which    is    a    rentcharge.      The  question, 
therefore,   arises  on  tibe  words-'' in  the 
actual  possession  thereof" ;  and  on  behalf  of 
the  appellant  it  is  contended,  that  he  had 
such  actual  possession  on  the  27th  of  Jan- 
uary 1864,  by  virtue  of  the  indenture  of  that 
date,  and  the  1st  section  of  the  Statute  of 
Uses,  which  gave  him  then  seisin  in  fact,  and 
not  a  mere  seisin  in  law,  of  his  share  of  the 
rentcharge.     That  this  is  the  effect  of  that 
statute  is  established  by  the  authorities. 
In  Comyns's  Digest,  '  Uses'  (I.),  it  is  said 
"  By  statute  27  Hen.  8.  c.  10.  cestui  que  use  is 
immediately  seised  and  in  actual  possession — 
Cro.  Eliz.  46 ;  and  therefore  shall  have  assize 
or  trespass  against  a  stranger  before  entry." 
With  respect  to  what  gives  seisin  of  a  rent, 
it  is  stated  in  3  Cruise's  Dig.  274,  "As  to  a 
rentcharge,  the  only  mode  of  acquiring  a 
seisin  in  deed  of  it,  when  created  by  grant, 
is  by  the  actual  receipt  of  the  whole  or  of 
some  part  of  it ;  and  formerly  it  was  usual, 
where  a  freehold  estate  in  a  rentcharge  was 
created,  to  pay  the  grantee  a  penny  in  the 
name  of  the  rent.     But  where  a  rent  is 


created  by  means  of  a  oonveyanea  to  uses, 
the  grantee  immediately  acquires  a  seiain, 
by  the  words  of  the  statute."  So  Mr.  Butler, 
in  his  note  to  Littleton,  section  565,  and  (kke 
on  Littleton,  315  a,  which  treat  of  the  seisin 
of  rent  necessary  to  maintain  an  assize,  says, 
*'  This  is  only  to  be  understood  of  a  rent  at 
common  law ;  but  if  the  rent  is  limited  as 
a  use  under  the  statute,  as  if  lands  are  con- 
veyed by  lease  and  release  to  A.  and  his 
heirs,  to  the  use  that  B.  may  receive  out  of 
them  an  annual  rent,  the  statute  imme- 
diately executes  the  use  of  the  rent  in  R" 
To  the  same  effect  is  Lord  Bacon's  Readiasg 
on  the  Statute  of  Uses,  p.  46,  and  Burton 
on  Heal  Property,  pL  1116.     The  respon- 
dent will  rely  on  the  case    of    Murray 
v.    Thomiley  (1),   as  deciding    that   the 
grantee  of  a  rentcharge  is  not  «ititled  to 
be  registered  unless  he  has  been  in  the 
actual  receipt  of  it  for  six  months  before 
the  last  day  of  July.  In  that  case,  however, 
the  rentcharge  was  a  rentchaige  at  com- 
mon law,  and  not  by  a  deed  tuder  the 
Statute  of  Uses,  and  the  Court  gave  their 
decision  on  the  ground  that,  to  satisfy  the 
26th  section  of  ^e  Reform  Act,  tliere  must 
be  a  possession  in  hct,  as  contradistin- 
guished ^m  a  possession  in  law.  In  Hay- 
den  V.  the  Overseers  of  Twerton  (2)  Maule, 
J.  correctly  states  that  ''the  case  of  Murray 
V.  Thomi!ey(l)  proceeded  on  thegroond  that 
the  seisin  requisite  to  entitle  a  party  to  be 
registered  in  respect  of  a  rentcharge,  is 
such  as  would  have  been  necessary  to  enable 
the  grantee  to  maintain  an  assize."  The  case 
itsetf  of  Hnyden  v.  the  Overseers  of  Tiver- 
ton (2)  was  that  of  the  assignee  of  a  rent- 
charge  at  conmion  law,  who  had  therefore 
no  possession  until  receipt  of  the  rent,  and 
the  case  did  not  materially  differ  fnm  that 
of  Murray  v.  Thomiley  (1).    Had  the  pre- 
sent case  been  that  of  a  rentcharge  by  grant 
at  common  law,  it  is  admitted  that  the 
appellant  would  not  be  entitled  to  a  vote ; 
but  as  he  claims  here  an  actual  seiain,  by 
virtue  of  the  Statute  of  Uses,  and  not 
merely  a  seisin  in  law,  he  had  snflScient 
possession  to  qualify  him   to  be  on  the 
register. 

Keane^  for  tiie  respondent. — ^What  has 

(1)  2  Com.  B.  Rep.  217;  ■•  o.  15  Law  J.  Rep. 
(H.R.)  C.P.  155. 

(2)  4  Com.  B.  Rep.  1 ;  ■.  o.l6  Law  J.  Rep.  (H.s.) 
C.P.  88. 
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been  oonteDded  for,  on  the  part  of  the  ap- 
peQuit)  is  contrary  to  what  the  legisktore 
intended  when  it  framed  the  Eeform  Act 
That  act  requires  that  the  party  ahonld  be 
put  into  aetoal  posBeaaion  of  the  rentchaige 
lor  six  months  before  he  can  be  thereby 
qoaliied.  He  is  not  in  such  possession 
until  he  has  been  in  receipt  of  the  rent 
There  is  no  authority,  that  is  to  say,  no 
deciaioD  of  any  Oourt^  that  the  effect  of  the 
Statute  of  Uses  is  to  put  a  person  in  the 
actual  poeaeeeion  of  a  rentcharge,  where 
the  same  is  conveyed  to  his  use  by  a  deed 
operating  under  that  statute.  These  may 
be  the  opinions  of  Mr.  Butler,  Mr.  Burton, 
and  other  eonveyancecs,  on  the  subject,  but 
there  is  no  decision  to  that  effect 

[Erijb,  CJ. — ^Lord  Eldon,  in  giring  judg- 
ment in  the  House  of  Lords,  in  SrMih 
T.  Doe  d.  Jtr^ey  (3),  takes  notice  of  the 
prMtioe  of  oonveyanoers.] 

The  words  ^'lawful  seisin  and  posses- 
sion"  in  the  Statute  of  Uses,  differ  from 
the  words  '^  actuid  possession ''  in  the 
Reform  Act,  and  the  difference  was  one 
well  known  in  the  time  of  Henry  the  Eighth. 
In  BeviTs  ease  (4),  "  the  word  seiHn,*'  it  is 
said,  "should  be  construed  according  to 
the  subject-matter,  sometimes  for  actual 
seisin  and  sometimes  for  seisin  in  law."  The 
4th  and  5th  sections  of  the  Statute  of  Uses 
are  the  only  secti<ms  applicable  to  a  rent* 
eharge.  This  is  ahewn  in  Sugden's  Gilbert 
oa  U9e$^  p.  193,  note  4,  where  it  is  stated 
"The  statute  has  two  proyisions  for  the 
execution  of  rents:  the  first,  for  rents  in 
eate  limited  to  uses  which  are  executed  in 
the  same  manner  as  uses  of  corporeal  here- 
ditaments; the  othw,  for  rents  limited  in 
ose  out  of  the  seisin  in  Uie  land  of  some 
other  person,  «.  g,  where  any  person  stands 
seised  of  any  lands,  to  the  use  that  some 
other  person  may  receive  a  rent  thereout, 
which  the  statute  executes  in  the  same 
manner  as  if  a  sufficient  grant  had  been 
made  to  him  by  the  person  seised  to  the 
ose,  and  gives  tJie  eeHui  que  use  a  power  of 
distress."  The  result  therefore  is,  that  the 
effect  of  the  statute  is  to  give  the  appellant 
SQch  a  seisin  as  he  would  have  had  if  a 
grant  had  been  made  to  him  at  common 


<8)  2  B.  &  B.  at  p.  599. 
(4)  4  Bep.  10  a. 


law  with  a  power  of  distress.  Indeed,  the 
object  of  the  Statute  of  Uses  was  to  give 
the  party  to  whose  use  the  rentcharge  was 
limited,  the  same  ri^ts  as  he  would  have 
had  under  a  grant  at  common  law.  Then 
the  cases  of  Murray  v.  ThomUey  (1)  and 
Hayden  v.  the  Overseers  of  Twerton  (2)  shew 
thatsuchgranteeof  a  rentcharge  under  those 
circumstances  would  not  be  entitled  to  be 
on  the  register  of  voters,  because  he  was 
not  in  actual  receipt  of  the  rents  and 
profits.  The  appellaoit  now  reUes  on^the 
1st  section  of  the  Statute  of  Uses ;  but  it 
is  submitted  that  "  rents  "  in  that  section 
mean  the  ordinary  rents  at  common  law, 
and  not  ^'  rentcharges"  created  by  modes 
of  conveyance  not  contemplated  at  the  time 
of  that  statuta  There  has  been  no  decision 
in  which  a  rentcharge  granted  by  A.  to  B. 
for  the  use  of  C,  has  by  force  of  the  instru- 
ment been  held  equivalent  to  an  actual 
seisin  of  the  rentcharge  by  C.  Certainly, 
the  intention  of  the  Reform  Act  was,  that 
the  party  claiming  to  be  qualified  to  vote 
in  respect  of  a  rentcharge  should  be  in  the 
manual  and  actual  enjoyment  of  such  rent, 
and  not  only  in  possession  of  it  by  force  of 
the  Statute  of  Uses. 

Williams^  in  reply,  was  stopped  by  the 
Court. 

Eble,  C.J.-^I  am  of  opinion  that  the 
revising  barrister  was  wrong,  and  that  the 
claimant  is  entitled  to  vote.  The  claimant 
claimed  to  have  been  in  the  actual  pos- 
session of  a  share  in  a  rentcharge  for 
six  calendar  months  before  the  31st  of 
July,  and  it  appears  that  more  than  six 
months  before  that  time  the  rentcharge 
was  granted  to  John  HeeUs  to  the  use  of 
the  claimant  and  five  others  as  tenants  in 
common.  The  rentcharge  had  been  created 
in  1839  by  the  owners  of  the  land  in  fee 
simple,  and  had  come  ultimately  to  the 
party  who,  in  1864,  conveyed  it  to  John 
Heelis  to  the  use  of  the  claimant  and  others, 
lio  payment  was  made  and  nothing  had 
been  received  by  the  claimant  under  the 
rentcharge  until  after  the  24th  of  June,  and 
if  the  conveyance  had  been  at  common  law 
without  the  aid  of  the  Statute  of  Uses,  it 
is  clear,  from  the  case  of  Hayden  v.  ike 
Overseers  of  Twerton  (2),  that  there  would 
have  been  no  actual  possession  of  the  rent- 
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charge  to  entiile  the  claimant  to  be  regis- 
tered. The  conveyance,  however,  was  a 
conveyance  operating  by  the  Statute  of 
Uses,  and  that  statute  in  section  1.  says, 
that  where  there  is  a  conveyance  of,  inter 
a/uz,  rents  to  one  person  to  the  use  of  another 
person,  in  such  case  the  person  to  whose 
use  the  conveyance  is  made  shall  from 
thenceforth  stand  and  be  seised,  deemed 
and  adjudged  in  lawful  seisin,  estate  and 
possession  of  and  in  such  rents.  Then  the 
statute  of  the  2  WilL  4.  c.  45.  requires  that 
the  party  shall  be  in  actual  possession  of 
the  rent,  and  the  Statute  of  Uses  enacts, 
that  when  a  person  is  seised  of  a  rent  to 
the  use  of  another,  the  person  to  whose  use 
the  other  is  seised  shall  be  deemed  to  be  in 
lawful  possession  of  the  rent  I  am  of  opinion 
that  the  legislature  in  the  times  of  Henry 
the  Eighth  and  William  the  Fourth  attached 
the  same  meaning  to  the  words  "  posses- 
sion" and  '^  actual  possession,"  and  that 
the  conveyance  under  the  Statute  of  Uses 
has  given  the  claimant  the  actual  posses- 
sion required,  in  order  to  comply  with 
the  statute  2  WilL  4.  c.  45.  It  is  said 
that  this  would  be  an  evasion  of  the  sta- 
tute, which  requires  actual  possession  of 
the  rent;  but  I  attach  no  importance  to 
that  Handing  over  anything  in  the  name 
of  the  rent  would,  to  my  mind,  afford  less 
facility  of  proof  than  the  production  of  a 
conveyance  operating  by  virtue  of  the  Sta- 
tute of  Uses.  Then  the  authorities  which 
Mr.  Williams  has  brought  forward  are,  I 
should  say,  entitled  to  very  great  respect 
In  Cro,  Elii,  46,  there  are  the  resolutions 
of  the  Judges.  Lord  BacorCa  reading  upon 
the  StattUe  of  Uses  (5)  is  entitled  to  veiy 
considerable  weight,  and  Lord  Chief  fiaron 
CJomyns  has  been  held  in  high  opinion  in 
the  profession.  He  says,  ''By  the  27 Hen.  8. 
c.  10.  the  cestui  que  use  is  immediately 
seised  and  in  actual  possession."  Then  there 
is  the  authority  of  Coke  upon  Littleton  and 
Butler's  note,  p.  315  a,  note  1,  where  the 
whole  of  the  learning  of  Tindal,  C.J.,  in 
Murray  v.  ThonhHey  (1),  is  to  be  found, 
for  it  appears  to  me  to  be  involved  in  the 
passage  from  Coke  upon  Littleton^  and 
Butier's  note  points  out  the  distinction 
between  a  conveyance  of  rent  at  common 
law  and  a  conveyance  by  virtue  of  the 
Statute  of  Uses.     Under  the  latter  there 

(5)  See  p.  46. 


is  .actual  poasession  from  the  time  «f  the 
convejraaoa.  Hmq  I  take  notioe  of  what 
is  strictly  not  as  aQthficity,  namely, 
Cruises  Digest  (p.  274),  and  also  Bmi(m<m 
Real  Property  (pL  1116),  and  I  think  I 
have  authority  for  so  douig,  when  I  refer  to 
the  opinion  of  Lord  Eidon  in  the  case  of 
SaUth  V.  Doe  d.  Jerwey  (3),  that  the  prMtioei 
of  conveyancers  mast  be  taikeiL  nctioe  of  fay 
those  who  have  to  adrnwiister  the  law,  so 
as  to  give  effiact  to  the  iDtentions  of  the 
parties  as  shewn  by  the  instrvments  tbey 
have  ezBcutod  Such  peraonB  have  been 
lOQDarkable  for  ability  and  learning ;  and 
I  am  happy  to  think  that  the  mantle  of 
some  of  tiie  old  oonvejraacers  is  worn  down 
to  the  present  day,  and  that  we  have  had 
the  benefit  of  it  in  the  argument  of  this 
casei 

ELbathtq,  J. — ^I  am  of  the  same  opimon. 
I  think  that  the  revising  barrister  was 
wrong,  but  I  am  bonnd  to  add,  that  if  I 
had  to  decide  Uie  point,  as  he  had,  without 
the  benefit  of  the  argument  that  we  have 
listened  to,  I  think  the  great  pirobability 
is  that  I  should  have  decided  in  the  same 
way.  But  that  aigument  has  distinguished 
the  great  difference  between  the  grant  of  a 
rentdiarge  at  common  law  and  one  under 
the  Statute  of  Uses.  The  Beform  Act^  2 
Will.  4.  c.  45,  requires  actual  possession 
for  six  months;  and  this  Court  has  decided 
that  a  grant  <^  a  reatchaige  at  common 
law  would  not  give  that  actual  possession 
which  the  Reform  Act  requires.  The 
judgment  of  this  Court  in  Mvrraiy  v. 
TkomHey  (1)  was  founded  upon  many  au- 
thorities entitled  to  ^reat  wei^t  Tmdal, 
C.J.  quotes  the  extract  from  Littletoot 
sea  235  :  ^' And  so  it  is,  if  a  man  grant 
by  his  deed  a  yearly  rent  issuing  oat  of 
his  land  to  another,  ko,^  if  the  gnmtor 
thereafter  pay  to  the  grantee  a  penivf  or  a 
halfpenny,,  in  the  name  of  seisin  of  the 
rent^  then  if  after  the  next  day  of  payment 
the  rent  be  denied,  the  grantee  may  have 
an  assize,  or  else  not,"  ^  And  Lord  Coke, 
canying  out  Ms  own  statement  that  there 
might  be  great  virtue  in  an  e^  cetera^  eir 
pkuns  what  it  means,  and  says,  "  By  this 
et  cetera  is  implied  that  the  grant  and  de- 
livery of  the  deed  is  no  seisin  of  the  rent ; 
and  that  a  seisin  in  law,  which  the  grantee 
hath  by  the  grant,  is  not  sufficient  to 
maintain  an  assize  or  any  other  real  action, 
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but  there  must  be  an  actual  sebin."  Mr. 
WiUiains  admits  that  actual  possessioiiy  as 
requiied  by  the  Reform  Act^  must  be  such 
as  wookl  have  enabled  him  to  maintain  an 
assbtei  From  Cro,  Mu.  46,  deriving  nome 
Mitbonty,  at  all  events,  by  its  being  adopted 
by  Chief  Baron  Ooimyns,  (see  Dt^,  'Uses,'  I.) 
we&id  that  by  the  27  Hen.  8.  c.  10.  Acesttd 
qme  i»e  is  immediately  seised  and  in  actual 
pofiseamony  and  theEef<»e  that  he  shall  have 
an  asBUEe  or  tresq>ass  before  entry  against  a 
stranger.  That,  therefore,  brings  this  case 
precisely  within  the  grounds  cm  which  the 
case  ci  Murray  v.  Tharndiep  (1 )  was  decided 
m  this  couity  and  establishes  completely 
the  distinction  between  the  grant  of  a  rent- 
ofaaige  at  common  law  and  a  conveyance 
by  the  Statute  of  Uses.  Upon  these  grounds 
I  alao,  agreeing  entirely  with  the  observa- 
tions made  by  my  Lord,  am  of  opinion 
that  the  revising  banister  took  an  erro* 
neous  view  of  this  case,  but,  I  think,  a  view 
vhich  he  might  be  wbU  excused  for  taking 
when  he  had  not  the  advantage  of  hearing 
the  ai^ument  we  have  heard. 

Decision  reversed. 


(Appeal  from  Revising  Barritter's  Court,) 

1865.       )  SMITH,  appellant^  v. 

Jan.  12.     )         FOBBMAK,  respondent. 

Parliament — County  Vote — 50/.  Occu^ 
potion — Different  Holdings — 2  Will,  4. 
c.  45.  s.  20.— 6  <&  7  Vict,  c,  18.  s,  73. 

A  person  who  occupies,  as  sole  tenant^ 
land  for  which  he  is  liable  to  a  yearly  rent 
of  less  than  50/.,  and  alsoy  as  tenant  jointly 
wf^  another,  land  at  a  yearly  rent  of  las 
than  601,  for  eaah  joint  tenant,  is  not,  under 
2  WiU,  4.  c,  45.  s.20,or6d:7  Vict,  c.  18- 
s.  73,  entitled  to  a  county  vote,  though  both 
tenancies  are  under  the  same  laauUord,  and 
the  share  of  the  rent  under  the  joint  tenancy 
added  to  that  under  the  sole  tenancy  exceeds 
50/.  a  year. 

Appeal  firom  the  decision  of  the  Revising 
Barnster  for  the  Eastern  Division  of  the 
county  of  Kent. 

Henry  George  Allen  duly  objected  to 
the  name  of  John  Rolfe  being  retained  on 
the  list  and  register  of  voters  for  the  parish 
cf  Braboume. 

The  facts  of  the  case  are  these.  The  name 
of  John  Rolfe  appeared  on  the  copy  of  the 
register  of  persons  entitled  to  vote  as  fol- 
lows : 


Jolm  Bolfo. 


West  Braboume. 


Occupation  of  House  and  Land. 


West  Braboume. 


And  his  name  had  stood  on  the  register 
thus  for  several  previous  years.  John  Rolfe 
had  during  t^  qualiffing  period  and  for 
several  pluvious  years  occupied  solely  as 
tenant  a  house  and  land  at  West  Brabourne, 
for  which  he  was  bond  fide  fiable  to  a  yearly 
Yent  of  40L  He  had  also  occupied  during 
the  qualifying  period,  and  for  several  pre- 
rious  years,  as  tenant  jointly  with  his 
fatiier,  under  the  same  landlord,  other  lands, 
three-fourths  of  which  were  also  in  West 
Bmboume,  and  about  one-fourth  in  a  neigh- 
bouring parish,  also  within  the  said  eastern 
^irision,  for  which  he  and  his  father  were 
^dfide  liable  to  a  rent  of  64/.  per  annum. 
The  hiring  of  these  latter-named  lands  was 
at  a  different  and  subsequent  period  from 
th$  hiring  of  the  first-mentioned  house 
Uid  land,  of  which  John  Rolfe  was  sole 
tenant. 


The  Revising  Barrister  decided  that,  inas- 
much as  the  occupation  and  holding  of  the 
joint  tenant  is  per  Unit  as  well  as  per  my, 
and  that  John  Rolfe  was  actually  bond  fide 
liable  to  pay  to  one  landlord  a  yearly  rent 
or  sum  exceeding  50/.,  that  is  to  say,  40/. 
for  his  sole  occupation  and  32/.  at  least  as 
his  bond  fide  share  of  the  rent  of  the  joint 
occupation,  for  the  lands  and  other  tene- 
ments holden  and  occupied  by  him  as 
aforesaid,  he  was  entitled  to  be  retained 
on  the  same  list  and  register  of  voters  by 
virtue  of  the  20th  section  of  2  Will.  4. 
c.  45,  which  enacts  that  "  every  male  of 
full  age  who  shall  occupy  as  tenant  any 
lands  or  tenements  for  which  he  shall  be 
bond  fide  liable  to  a  yearly  rent  of  not  less 
than  50/.  shall  be  entitled  to  vote,"  and 
the  Revising  Barrister  retained  his  name  on 
the  register  and  list  of  voters  accordingly. 
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JR.  Bourb^j  for  the  appellant — ^The  ques- 
tion is,  whether  the  two  tenancies  can  be 
put  together  so  as  to  make  the  yearly  rent 
for  which  the  voter  is  liable  of  not  less  than 
501.  It  is  submitted  that  they  cannot  be  so 
put  together.  To  be  entitled  to  be  on  the 
register,  the  voter  ought  either  to  be  liable 
to  a  yearly  rent  of  not  lees  than  50^,  and 
80  be  qualified  under  section  20.  of  the 
Reform  Act  (2  Will  4.  c.  45),  or  else  he 
ought  to  be  liable,  with  his  &ther,  to  a 
joint  rent  the  moiety  of  which  is  not  less 
than  50/L,  and  so  be  qualified  under  section 
73.  of  the  Registration  Act  (6  A  7  Vict 
c  18).  As  it  is,  the  voter  in  the  present  case 
comes  within  neither  of  these  acts.  The 
rent  for  which  he  is  solely  liable  is  only 
40/.,  so  he  is  not  qualified  by  the  Reform 
Act;  and  the  moiety  of  the  rent  for  which 
he  is  jointly  liable  is  only  32^,  and  there- 
fore he  is  not  qualified  under  the  Re- 
gistration Act,  and  he  cannot  unite  these 
distinct  modes  of  qualifying,  so  as  to  make 
up  the  amount  required  for  qualification. 
The  case  of  Oa<Uby  v.  Bar9'ow{l)  was  a 
decision  on  the  20th  section  of  the  Reform 
Act)  and  this  Court  held  that  a  tenant 
who  holds  under  two  different  landlords 
two  distinct  sets  of  premises,  the  rent  of 
each  being  less  than  50/.  a  year,  though 
they  together  amount  to  that  sum,  is  not, 
under  that  section,  entitled  to  a  vote  for 
the  county.  The  only  difference  between 
that  case  and  the  present  is  this,  that  there 
there  were  different  landlords,  whereas  here 
both  properties  are  held  under  the  same 
landlord.  The  principle  on  which  that  case 
was  decided  equally  applies  to  the  present, 
namely,  that  the  statute  requires  the  claim- 
ant to  be  liable  to  a  single  rent  of  sufiident 
value. 

Hannen  (Underdown  with  him),  for  the 
respondent  — Where  the  holdings  are 
under  the  same  landlord  there  can  be  no 
reason  why,  the  two  may  not  be  tacked 
together  so  as  to  make  up  the  necessary 
qualifying  amount  of  rent  The  case  of 
Qadt^  V.  Barrow  (\)  is  very  different,  as 
there  the  holdings  were  under  different 
landlords;  but  where  the  two  holdings  are 
under  the  same  landlord,  it  has  never  yet 
been  decided,  that  if  the  voter  is  liable  to 


pay  that  landlord,  under  such  hddii^  50/L 
a  year,  he  is  not  qualified  under  the  Refoim 
Act  The  legislature  has  not  said  there  mnsfc 
be  a  single  rental — ElUaU  on  BegiMrtOio^ 
2nd  edit   pp.  122—124.      It   has   been 
decided,  under  a  local  act,  which  required 
the  qualification  for  vestrymen  to  be  '^hoose- 
holders  rated  to  the  poor-rate  on  an  amiusl 
rental  of  not  less  tiian  40/.,  that  the  rentsl 
might  be  made  up  of  tenements  sepantely 
held — The  Kin^  v.  ike  Chwrehwiiardmi  of 
8t,  Paftmw(2).  The  73rd  section  of  the 
Registration  Act  was  intended  to  enliige 
the  franchise  in  the  event  of  the  tenant 
holding  the  qualifying  property  join^  with 
others.  The  test  intended  by  Uie  le^datore 
as  to  whether  the  party  is  fit  to  be  intrusted 
with  the  frandiise  is,  whethw  he  is  a  msn 
of  that  substance  and  character  that  a  bmd* 
lord  will  trust  him  with  lands  or  tenements 
of  the  annual  value  of  50/L  It  cannot  mat- 
ter for  this  purpose  whether  the  landlord 
lets  him  part  at  one  time  and  part  at  another 
time,  or  part  to  him  solefy  and  part  jointly 
with  another,  if  the  aggr^ate  value  of  the 
rentals  payable  by  him  to  such  landlord  be 
not  less  than  50/.  a  year. 

R,  Bourke  was  not  heard  in  reply. 

Erle,  C.J. — I  think  that  the  decision  of 
the  revising  barrister  in  this  case  was  wrong. 
The  qualification  given  under  the  Reform 
Act  is  a  yearly  rent  of  not  less  than  M>L 
The  claimant  pays,  in  respect  of  what  he 
occupies  as  sole  tenant,  a  rent  of  40/., 
and  he  cannot  qualify  without  the  aid  of 
the  Registration  Act,  6  ^fe  7  Vict  a  18. 
s.  73,  which  provides  for  the  qualification 
of  persons  occupying  jointly.  The  words 
which  give  that  qualification  are  pre- 
cisely limited,  and  I  do  not  feel  myself  at 
liberty  to  say  that  there  is  any  qualification 
which  is  not  to  be  found  in  the  words  of 
the  enactment  That  section  enacts  that 
''where  any  such  lands  and  tenements 
shall  be  jointly  rented  and  occupied  by 
more  persons  than  one,  each  of  such  joint 
occupiers  shall  be  entitled  to  be  registered 
and  vote  in  such  election,  as  last  aforesaid, 
in  respect  of  the  lands  and  tenements  so 
jointly  rented  and  occupied,  in  case  the 
yearly  rent  for  which  they  shall  be  bond 


(1)  7  Mm.  Ik  6.  21 ;  1.6. 1  Lutw.  R.C.  142 ;  14 
Law  J.  B«p.  (M.B.)  C.P.  61. 


(2)  1  Ad.  &  S.  80;  t.  c.  8  Law  J.  lUp.  (9.8.) 
M.C.  90. 
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Me  liable  in  respect  of  sach  lands  and 
tenements  shall  be  of  ao  amount  which,  when 
divided  by  the  niunber  of  such  occnpiers, 
shall  give  a  bond  fid€  rent  of  not  less  than 
50iL  for  each  and  every  such  occupier,  but 
not  otherwise."  ^ow  the  claimant  occu- 
pied, jointly  with  his  father,  a  tenement, 
for  which  they  were  jointly  liable  to  a 
yeariy  rent  of  64t,  and  the  claim  is  to  add 
101.  of  the  jointly-occupied  premises  to  40/. 
of  the  8epsiatelyK)ccupi6d  premises,  and  so 
to  make  up  the  b^L  But  the  words  of  the 
statute  do  not  authorize  the  junction  of 
these  two  rents.  If  he  claims  under  the 
qualification  given  to  the  joint  occupants, 
he  must  shew  a  joint  occupation  giving  to 
neh  of  the  joint  occupiers  a  rent  of  not 
kfls  than  50/.,  and  the  statute  says  he  shall 
not  otherwise  be  qualified.  I  do  not  pre- 
tend to  fathom  the  intention  of  the  legislar 
tore  further  than  the  dear  words  of  the 
enactment  guide  me.  The  first  statute  says, 
if  you  are  a  tenant  for  50A  you  may  Yote ; 
the  second  says,  if  you  are  a  joint  tenant, 
and  hold  100/.  jointly  with  another  person, 
then  each  of  you  may  vote;  but  unless 
the  joint  holding  is  such  as  to  give  each 
joint  holder  50/.,  then  there  is  no  quaUfica- 
tion.  It  may  be  that  the  difficulty  of  adding 
the  separate  rent  to  the  apportionment  A 
rent  under  a  joint  tenancy  might  be  ex-, 
pected  to  create  confusion;  but  I  do  not 
pretend  to  fathom  the  intentions  of  the 
legiaUture.  It  seems  to  me  that  this 
claimant  is  not  qualified  tmder  either  of 
the  statutes,  and  that  the  revising  bar- 
rister s  decision  is  wrong,  and  must  be  re- 
versed 

WiLLUMS,   J. — I  am  entirely  of   the 
same  opinion.     It  seems  to  me  impossible 


to  come  to  any  other  conclusion  upon  the 
language  employed  in  the  73rd  section  of 
the  Registration  Act. 
Keating,  J.  concurred. 

Decision  reversed. 


(Appeal  from  Revising  Bairister^s  Court,  J 

1865.       )         F&££MAN,  appellant^ 
Jan.  17.    j     V.  GAiNSFORP,  respondetiL 

Parliament — County  Vote — Qualification 
— Freehold  Shares  in  a  Music  Hall — In- 
terest in  Land. 

Shareholders  of  a  freehold  music  holly  who 
were  thereby  qualified  to  be  on  the  register 
of  county  tfoterSj  vested  the  fee  of  the  hall  by 
deed  in  trustees^  who  were  to  manage  the 
hall  and  pay  to  the  shareholders  propor- 
tionate sums  out  of  the  profits: — Held,  on 
the  authority  of  Bennett  v,  Blain  (1),  that 
the  shareholders  hady  after  the  execution  of 
such  deed,  no  direct  interest  in  the  land^  but 
only  a  right  to  a  share  of  the  profits^  and 
were  therefore  not  entitled  to  vote  as  free- 
holders. 

This  was  a  consolidated  appeal  from  the 
decision  of  one  of  the  Revising  Barristers 
appointed  to  revise  the  list  of  voters  for 
the  West  Riding  of  the  county  of  York. 

Thomas  Hao^eld  objected  to  Charles 
Stanley  as  not  having  been  entitled  on  the 
last  day  of  July  18^.  to  have  lus  name 
retained  on  the  list  of  voters  for  the  town- 
ship of  Sheffield  in  and  for  the  West  Riding. 
The  name  stood  on  the  copy  of  the  register 
relating  to  the  township  of  Sheffield  as 
follows : 


Cbriituui  Name. 

PUmm  of  Abode. 

NatoM  of  Qnalifioatioa. 

Place  in 
Township. 

Charles  SUnlej. 

31,  Throgmorton  Street,  London. 

Freehold  Shares. 

MnaicHaU, 
Suny  Street. 

By  a  deed,  made  on  the  2nd  of  October 
1828,  certain  persons  became  entitled  to 
undivided  freehold  shares  in  the  Sheffield 
Music  Hall,  and  claimed  to  be  on  the  re- 
gister of  voters,  and  it  was  admitted  that 
the  provisions  of  that  deed  were  such  as 
to  qiialify  them  to  be  there.    A  subsequent 


deed,  dated  the  13th  of  June  1864,  was 
prepared,  a  copy  of  which  was  appended  to 
and  was  to  be  read  and  taken  as  part  of 
this  case. 

(1)  15  Ckim.  B.  Rep.  N.S.  513;  b.c.  88  Law  J. 

Hep.  (N.s.)  c.p.  es. 
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It  was  agreed  that  the  income  reoeiyed 
by  the  claimant,  and  by  each  of  the  other 
four  claimants,  is  in  annual  amount  suffi- 
cient to  qualify,  if  the  Court  should  be  of 
opinion  that  he  and  they  are  in  other  re- 
spects qualified  and  entitled  to  remain  on 
the  register.  This  deed  was,  previous  to 
the  31st  of  July  last,  executed  by  but  32 
of  the  proprietors  of  shares  in  the  music 
hall,  they  being  proprietors  of  110  out  of 
the  whole  184  shares.  There  are  25  other 
proprietors  by  whom  it  was  not  then  ex- 
ecuted :  by  some  small  number  of  whom 
it  has  since  been  executed.  The  present 
claimant  and  the  four  other  claimants  had, 
however,  all  executed  this  deed  previous 
to  the  31st  of  July  last,  as  also  had  all  the 
new  trustees. 

It  was  contended,  for  the  claimant,  that 
the  second  deed  of  the  13th  of  June  last 
had  not  yet  come  into  operation  so  as  to 
constitute  a  new  body  of  trustees ;  and 
inasmuch  as  25  proprietors,  representing 
the  74-1 84th  shares,  have  not  yet  executed 
the  deed,  that  until  the  whole  had  signed 
no  trustees  thereunder  are  effectually  ap- 
pointed, and  the  rights  of  those  who  have 
not  are  not  affected  by  its  provisions.  It 
was  also  urged  that  the  said  deed  could 
not  operate  in  any  way  until  it  had  been 
executed  by  all  the  shareholders,  and  that 
the  only  deed  before  the  Court  was  the 
original  deed  of  1828. 

It  was  also  argued,  on  behalf  of  the 
claimant,  that  even  if  llie  effect  of  the  deed 
of  the  13th  of  June  was  to  create  a  body 
of  trustees  for  the  purposes  therein  named, 
such  creation  would  not  destroy  the  equit- 
able freehold  interests  of  the  claimant  and 
his  co-proprietors  in  the  music  halL 

Por  the  respondent,  it  .^ebs  argued  that 
the  proprietors,  being  resident  in  various 
distant  places,  and  inasmuch  as  it  would, 
in  all  probability,  be  long  before  the  deed 
of  1864  could  be  executed  by  all  of  them, 
clause  32  of  that  deed  was  inserted  for  the 
very  purpose  of  making  the  deed  valid  and 
effectual  as  to  the  shares  of  those  who  from 
time  to  time  executed  it,  even  although  not 
executed  by  all  of  the  proprietors,  but  that 
all  the  present  claimants  had  executed  the 
deed  of  1864,  and  that  their  shares  were 
therefore  liable  to  the  operation  of  it ;  that 
each  proprietor  of  an  undivided  184th 
share  was  competent  to  execute  the  deed 


dedaring  trusts  respecting  his  share,  and 
that,  on  the  execution  of  sndi  deed,  lus 
share  would  be  liable  to  such  trusts ;  that 
what  one  could  do  without  the  ooncuirenoe 
of  any  intermediate  number  of  proprietors, 
he  could  do  without  the  ooncnrrenoe  of  all, 
and  bind  his  own  shares  as  effectoally  as 
all  the  shares  would  be  bound  by  the 
execution  of  all ;  and  that  in  this  instance 
a  majority  of  the  shareholders  holding  a 
minority  of  the  shares,  and  all  the  new 
trustees,  had  executed  the  deed  of  1 864,  and 
they  had  therefore  practically  the  power 
and  control  in  their  hands. 

Under  the  circumstances  the  Bevising 
Barrister  was  of  opinion  that  the  claimant 
ought  not  to  have  been  on  the  register,  and 
expunged  his  vote.  If  the  Court  should  be 
of  opinion  that  the  said  Charles  Stanley 
and  ihe  other  claimants  were  not  disqualified 
under  the  provisions  of  the  said  deed  of  the 
13th  of  June  1864,  the  register  should  be 
amended  by  the  insertion  of  the  names  of 
the  said  Charles  Stanley  and  the  oiken 
claimants ;  but  if  the  Court  should  be  of 
opinion  that  they  were  disqualified  by  that 
deed,  then  the  register  should  remain  as 
amended  by  the  Revising  Barrister. 

The  deed  of  the  13th  of  June  1864  was 
made  between  the  proprietors  of  the  music 
hall,  whose  names  and  seals  were  affixed,  of 
the  first  part,  and  certain  persons  therein 
mentioned,  who  were  the  trustees,  of  the 
second  part ;  and, — after  reciting  the  deed 
of  OdK>ber  1828  vesting  the  fee  of  the 
music  hall  in  one  Offley  Shore,  as  trustee  for 
the  proprietors,  and  a  subsequent  mort- 
gage for  2,500/.  under  the  powers  of  that 
deed,  and  which  mortgage  debt  had  become 
ultimately  assigned  to  Marcus  Smith  and 
James  Henry  Barber, — contained  a  mutual 
agreement  between  the  parties  thereto,  that 
the  said  music  hall,  land  and  hereditaments, 
and  the  shares,  estates  and  interests  there- 
in of  the  parties  of  the  first  part,  and  which 
said  hereditaments  were  thereinafter  referred 
to  by  the  designation  of  *'the  Sheffield 
Music  Hall,"  should  be  governed  by  the 
rules  thereinafter  appearing  numbered  1 
to  33. 

The  following  are  the  material  rules : 

1.  The  parties  hereto  of  the  second  party 
their  heirs,  assigns  and  successors  in  office, 
shall  be  trustees  of  the  Sheffield  Music  Hall, 
and  shall  have  the  several  powers  herein- 
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after  appearing  and  distingniahed  by  the 
letten  A.  to  L.: 

A.  To  vest  or  cause  to  be  vested  the  fee- 
simple  and  inheritance  of  the  Sheffield 
Music  Hall  in  themselves  or  any  of  their 
body  for  the  time  being  or  in  such  person 
or  persons  as  the  trustees  shall  think 
proper. 

R  To  give  directions  to  the  said  Offiey 
Shore,  his  heirs  and  assigns,  or  other  the 
person  or  persons  for  the  time  being  en- 
titled to  the  fee-simple  and  inheritance  of 
the  said  Sheffield  Music  Hall,  and  to  the 
said  Marcus  Smith  and  James  Heniy  Bar- 
ber, or  their  execntors,  administrators  and 
assigiis,  or  other  the  person  or  persons  for 
the  time  being  entitled  to  the  term  of  years 
mentioniMi  in  the  said  indenture  of  the  26th 
day  of  August  1853,  with  regard  to  any 
lease,  mortgage,  sale,  agreement,  deed,  con- 
▼ejance  or  assurance,  action,  suit  or  other 
proceeding,  matter  or  thing  which  the 
trustees  may  think  it  proper  that  the  per- 
Mms  receiving  such  directions  should  make, 
begin,  do,  or  concur  in. 

C  To  grant  or  cause  to  be  granted  any 
kase^  or  create  any  tenancy  for  any  period 
not  exceeding  a  tenancy  from  year  to  year, 
and  subject  to  any  provision. 

D.  With  such  consent  as  is  mentioned 
in  rule  7,  to  grant  or  cause  to  be  granted 
any  lease,  or  create  any  tenancy  for  any 
period  exceeding  a  tenancy  from  year  to 
year. 

K  With  such  consent  as  aforesaid  to 
eolaige  or  alter  the  existing  buildings,  and 
to  acquire  any  additional  land,  buildings, 
easements  or  rig^t& 

F.  To  pay  o^  transfer,  or  otherwise  deal 
with  any  mortgage  for  the  time  being  exist- 
ing, or  to  make,  or  cause  to  be  made,  any 
Dew  mortgage  either  in  fee  or  for  any  term 
of  years,  or  otherwise,  for  any  sum  or  sums 
not  exceeding  the  amount  of  such  existing 
mortgage. 

G.  With  such  consent  as  aforesaid  to 
nuJce,  or  cause  to  be  made,  any  new  mort- 
gage either  in  fee  or  for  any  term  of  years, 
or  otherwise,  for  any  money  exceeding 
2,500/.,  or  other  existing  principal  mort- 
gage-money. 

H.  Wi^  such  consent  as  aforesaid  to 
sell 

L  To  execute,  and  cause  to  be  executed, 
such  agreements^  mortgages,  conveyances, 
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deeds  and  assurances,  as  they  shall  think 
proper,  and  to  receive  or  direct  the  pajmient 
or  receipt  of  any  money,  and  generally  to 
do  all  acts  necessary  for  effectually  exer- 
cising the  foregoing  powers,  or  any  of  them, 
and  especially  to  confer  on  any  mortgagee 
or  mortgagees  any  powers  of  sale  or  lease 
or  other  powers,  and  upon  any  sale  to  make 
any  reservations,  especially  with  regard  to 
minerals  or  easements. 

J.  Generally  in  all  matters  not  herein- 
before specified  to  deal  with  and  manage 
the  Sheffield  Music  Hall,  as  if  the  trus- 
tees were  the  absolute  beneficial  owners 
thereof. 

K.  To  receive  the  rents  and  annual 
profits,  and  all  income  and  capital  monies 
arising  from  the  Sheffield  Music  Hall,  or  the 
exercise  of  the  powers  aforesaid. 

L.  To  make  from  time  to  time  by- 
laws for  regulating  their  proceedings  as 
amongst  themselves,  and  especially  to  name 
a  quorum  for  meetings  of  their  own 
body. 

4.  In  confirmation  and  extension,  but  by 
no  means  in  curtailment,  of  the  powers  and 
privileges  arising  expressly  under  the  word- 
ing of  these  presents,  the  trustees  shall  be 
entitled  to  all  powers  and  privileges  inci- 
dent to  their  office,  especially  under  the 
provisions  of  the  22  &  23  Vict  c  35.  and 
24  Vict.  c.  145. 

5.  Out  of  the  rents  and  annual  profits, 
and  money  in  the  nature  of  income  and 
not  capital,  the  trustees  shall  annually,  or 
ofkener  if  they  think  proper,  declare  a 
dividend  and  such  dividend  shall  be  di- 
vided amongst  the  proprietors,  according 
to  their  respective  shares  in  the  Sheffield 
Music  HalL  The  trustees  may,  from  time 
to  time,  set  aside  such  money  (if  any) 
as  they  shall  think  proper,  as  a  reserved 
fund,  to  meet  contingencies  and  in  aid 
of  future  dividends,  and  such  reserved  fund 
shall  rank  as  capital  until  it  is  otherwise 
appropriated.  The  reserved  fund  shall 
never,  however,  exceed  500/.;  it  may  be 
invested  by  the  trustees  upon  any  securities 
allowed  by  law  for  trust-money,  or  upon 
mortgage  of  freehold,  copyhold,  or  lease- 
hold hereditaments,  or  upon  the  mortgages 
or  debentures,  or  preferential  stocks  or 
shares  of  any  municipal  or  other  corpora- 
tion or  company  incorporated  by  special 
act  of  parliament,  and  the  income  Uierefirom 
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shall  rank  as  income  from  the  Sheffield 
Music  HalL 

6.  All  capital  monies  finom  time  to  time 
in  the  hands  of  the  trustees,  and  not  other- 
wise applicable  under  the  provisions  of  these 
presents,  shall  belong  to  the  proprietors  ac- 
cording to  their  respective  shiues  in  the 
Sheffield  Music  Hall  and  shall  be  accord- 
ingly divided  amongst  them  as  early  as  may 
be  i^ter  the  receipt  thereof. 

7.  The  several  powers  hereinbefore  given 
to  the  trustees,  and  respectively  distin- 
guished by  the  letters  D,  F,  G.  and  H, 
shall  be  exercised  by  the  trustees  with  the 
consent  of  the  proprietors,  testified  by  the 
resolution  of  a  special  general  meeting  of 
them,  or  by  writing  under  the  hands  of 
such  number  of  the  proprietors  as  shall 
represent  two-thirds  of  the  shares. 

8.  The  said  Offiey  Shore,  his  heirs  and 
assigns  shall  not,  nor  shall  the  said  Marcus 
Smith  and  James  H.  Barber,  their  executors, 
dMX,  nor  shall  any  lessee,  mortgagee,  pur- 
chaser or  other  person,  be  bound  to  inquire 
whether  such  consent  as  aforesaid  has  been 
obtained  by  the  trustees  whose  directions 
and  receipts  shall  in  all  cases  be  as  effec- 
tual as  if.  they  were  absolute  beneficial 
owners. 

13.  Every  transfer  inter  vivos  of  a  share 
or  shares  shall  be  in  the  form  following,  or 
in  such  other  form  as  the  trustees  for  the 
time  being  shall  approve,  and  shall  be 
signed  by,  &c,  dec. 

Form  of  Transfer. 

''I  ,  of         ,  being  the  proprietor 

of  the  share  No.  in  the  Sheffield  Music 
Hall,  in  consideration  of  the  sum  of  £ 
sterling,  paid  to  me  by  ,  of  ,  do 
hereby  grant  the  same  share  to  the  said  , 
his  heirs  and  assigns,  subject  to  the- provi- 
sions of  the  association  deed,  dated  the 
13th  day  of  June  1864,  and  to  any  rules  in 
force  in  pursuance  of  such  deed;  and  I, 
the  said  do  hereby  accept  Uie  said 
share,  subject  to  such  provisions  and 
rules. 

''As  witness  our  hands  and  seals  this 
day  of 

32.  If  all  the  proprietors  of  shares  in  the 
Sheffield  Music  Hall  shall  not  execute  these 
presents,  the  same  shall,  nevertheless,  bind 
all  the  parties  who  do  execute  the  same, 
and  the  same  proportion  of  minorities  of 
the  parties  who  do  so  execute  shall  bind 


the  whole  of  them  as  are  hereinbefore 
appointed  to  bind  the  whole  body  of  pro- 
prietors. 

CUaAyy  for  the  appellant — The  deed 
has  not  the  effect  of  depriving  the  owners 
of  their  real  estate  so  as  to  disfranduae 
them.   It  merely  has  the  effect  <^  creating 
a    better  management  of   the    company. 
Here  the   shareholder  has    an   equitable 
interest  in  the  thing  itsel£   The  question 
will  be,  whether  this  case  is  witlun  the 
principle  o^BennOt  v.  Blain  (1).  There  the 
point  was  made  and  decided  against  the 
claimant,  that  the  efiect  of  the  deed  was 
to  take  away  the  interest  in  the  realty. 
That  case  is  distinguishable  fh>m  the  pre- 
sent one,  for  there  the  shares  of  the  mem- 
bers were  agreed  to  be  considered  as  per- 
sonalty, and  the  members  had  in  £sct  no 
interest  whatever  in  the  land.    In  Myen 
V.  Perigal  (2),  a  bequest  of  the  proceeds  of 
shares  in  a  joint-stock  banking  company, 
which    possessed  fireehold   and  copyhold 
property,  was  held  not  to  come  within  the 
Statute  of  Mortmain.    But  there  by  the 
deed  of  settlement  the   property  of  the 
company    was    to    be    deemed    personal 
estate.  Also,  the  deed  could  not  come  into 
operation  until  it  had  been  executed  by 
all  the  proprietors. 

Zfannen,  for  the  respondent — ^The  legal 
estate  was  originally  in  a  trustee  with 
power  to  mortgage,  and  it  was  mortgaged; 
so  that  the  le^  estate  is  in  the  mortgagee. 
The  nature  of  the  interest  will  be  what 
the  euhUa  que  trust  have  agreed  on.  They 
cannot  under  the  deed  call  on  the  trustees 
to  hand  over  to  them  any  specific  part  of 
the  rents,  but  only  their  proportioDate 
share  of  the  profits.  The  only  point  of  dif- 
ference between  this  case  and  that  of 
Bennett  v.  Blain  (1)  is,  that  the  deed  there 
contained  a  clause  that  the  shares  should 
be  considered  as  personalty,  which  this  deed 
does  not;  but  that  clause  would  not  make 
them  personalty — Watson  v.  SpratUy  (3). 
The  32nd  rule  renders  the  deed  bind- 
ing on  all  the  shareholders  that  have  exe- 
cuted it,  and  is  an  answer  to  the  objection 
that  the  deed  did  not  operate  until  executed 
by  all  the  shareholders. 

(2)  11  Com.  B.  Rep.  90;  1.0.  21  Law  J.  Bep. 
(N.8.)  C.P.  217. 

(8)  10  Exch.  Bep.  222;  ;  b.o.  24  Law  J.  Bep. 
(v.B.)  Exch.  58. 
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CUouky^  in  reply,  referred  to  Baxter  t. 
Brmm  (4). 

£rli,  C.  J. — ^I  think  the  decision  of  the 
revising  barrister  onght  to  be  affirmed. 
Looking  at  the  provisions  of  this  deed  and 
of  that  in  the  case  of  BewMU  v.  Blain  (1), 
it  appears  to  me  that  the  two  deeds  operate 
substantially  to  produce  the  same  interest, 
that  is,  the  interest  in  the  profits  which 
we  made  by  the  management  of  the  con- 
oeam;  and  1  take  the  principle  laid  down 
by  my  Brother  WUliams,  in  Bennett  v. 
Blain  (1)  to  be  sound  in  law,  that  under 
deeds  like  this  the  shareholder  has  no 
direct  interest  in  the  land,  but  only  a  right 
to  a  share  of  the  profits.  The  point  about 
the  whole  of  the  shareholders  not  having 
executed,  I  think,  is  not  available  for  the 
appellant,  because  the  32nd  clause  has 
made  a  provision  that  the  deed  shall  be 
binding  on  eveiy  one  who  executes  it, 
which  precludes  the  appellant  from  any 
benefit  on  that  point. 

WiLLiAKs,  J. — I  am  also  of  opinion  that 
we  are  bound  in  this  case  by  the  case  of 
Bennett  t.  Blain  (1).  The  principle  on 
which  that  case  was  decided  is  applicable 
to  the  present.  That  principle  I  understand 
to  be,  that  the  trust,  on  which  the  equitable 
claim  in  question  is  founded,  gives  no  direct 
light  to  any  portion  of  the  receipts  of  the 
music  hall,  but  only  to  a  proportipnate 
share  of  the  profits.  That  is  a  principle 
that  has  governed  a  very  long  series  of 
cases  on  a  question  of,  whether  this  sort  of 
property  is  real  or  personal  estate  within 
the  Statute  of  Mortmain.  On  that  principle 
all  the  cases  have  been  based,  and  it  seems 
to  me  that  it  is  impossible  to  say  that  that 
principle  is  wrong. 

WnjLSs,  J. — ^I  am  of  the  same  opinion, 
and  I  give  judgment  in  the  words  of  my 
Brother  Williams,  in  Bennett  v.  Blain  (1), 
where  he  says,  ^'  A  shareholder  in  a  com- 
pany of  this  description  has  no  direct 
interest  in  or  right  to  any  specific  portion 
of  the  property  of  the  company,  but 
only  a  right  to  receive  a  share  of  the 
profits." 

KxATnro,  J. — ^I  am  of  the  same  opinion, 
and  I  am  unable  to  distinguish  this  case 

(4)  7  Man.  k  G.  198;  i.  c.  nom.  Baxter  v.  Kew- 
BBDi  14  Law  J.  Bep.  (tr.s.)  G.P.  198. 


in  principle  from  the  case  of  Bennett  v. 
Blain  (1). 

Decision  affirmed. 


(Appeal  from  Revising  Barrister's  Court,  J 

1864.      )  BBNESH,  appellant,  v.  booth, 
Nov.  23.    J  respondent. 

Parliament — Borough  Vote — Notice  of 
Ol^ection — Proof  of  Service  by  ike  Post-^ 
6  <£r  7  Vict.  c.  18.  s,  100.— Duplicate  Notice. 

Service  of  notice  of  objection,  addressed 
to  a  borough  voter,  and  sent  by  the  post^ 
pursuant  to  section  100.  of  the  6  dh  7  Vict. 
<;.  18,  M  proved  by  producing  a  duly  stamped 
notice  signed  by  the  objector,  although  it  be 
headed  with  the  word  ^^copy";  such  heading 
not  vitiating  the  document  as  a  duplicate,  if 
in  all  other  respects  it  corresponds  with  the 
notice  left  with  the  postmaster. 

Appeal  against  the  decision  of  the  Revis- 
ing Barrister  appointed  to  revise  the  list  of 
voters  for  the  City  of  London. 

Thomas  WoodzeU  Booth,  on  the  list  of 
voters  of  the  Livery  of  the  Company  of 
Distillers,  objected  to  the  name  of  Maurice 
Benesh  being  retained  on  the  list  of  voters 
for  the  parish  of  Si  Botolph  Without,  Al- 
dersgate.  The  objector  being  called  upon 
to  prove  that  he  had  given  the  notices 
of  objection  required  by  the  Registra- 
tion Act,  duly  proved  the  requisite  notice 
given  to  the  overseers,  as  to  which,  there- 
fore, no  question  arises  in  this  case;  and 
the  person  who  posted  the  notice  directed 
by  the  act  to  be  served  on  the  party  objected 
to,  produced  before  the  Revising  Barrister 
the  notice  duly  stamped  with  the  stamp 
of  the  London  Post  Ofiice,  of  which  the 
following  is  an  exact  transcript : 

(copy.) 
"  To  Mr.  Maurice  Benesh. 

"  I  hereby  give  you  notice  that  I  object 
to  your  name  being  retaiQed  on  the  list  of 
persons  entitled  to  vote  in  the  election  of 
members  for  the  City  of  London.  Dated  this 
sixteenth  day  of  August  one  thousand  eight 
hundred  and  sixty-four. 

"Thomas  WoodzeU  Booth, 
"  12a,  Manor  Place,  Walworth,  S., 
(on  the  list  of  voters  of  the  Livery 
of  the  Company  of  Distillers.)" 

It  was  adnutted  that  the  word  "copy" 
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on  the  nolioe  produced  before  the  Revismg 
Barrister  was  on  the  notice  before  it  was 
taken  to  and  stamped  at  the  post-office;  and 
that  the  words  "  Thomas  Woodzell  Booih," 
subscribed  thereto,  were  in  the  proper  hand- 
writing of  the  objector.  An  objection  was 
thereupon  made  before  the  Revising  Barrister 
to  the  reception  of  any  parol  evidence  to 
explain  the  state  of  the  notice  retained  by 
the  postmaster  to  be  forwarded  to  the  address 
thereon;  but  he  admitted  the  party  posting 
the  said  notice  to  supply  such  exphuiation, 
and  he  proved  on  oath  to  the  satis&ction 
of  the  Revising  Barrister  that  the  word 
**  copy"  was  not  on  the  notice  retained  by 
the  postroffice  to  be  forwarded  to  its 
address. 

The  Revising Barristerthereupon  held  that 
it  had  been  duly  proved  that  the  objector 
had  given  the  notices  of  objection  required 
by  the  Registration  Act,  and  called  upon 
the  party  objected  to,  to  prove  that  he  was 
entitled  to  have  his  name  inserted  in  the 
list  of  voters  in  respect  of  the  qualification 
described  in  the  list,  and  on  his  failure  to 
do  so  he  was  expunged  from  the  list 

For  the  appellant  it  was,  inter  aluiy  con- 
tended before  the  Revising  Barrister :  First, 
that  parol  testimony  was  inadmissible  to 
prove  the  contents  of  the  notice  retained 
to  be  forwarded  by  the  postmaster,  the 
same  being  a  judicial  instrument  required 
by  statute  to  be  in  writing,  and  which 
in  this  case,  by  the  express  words  of  the 
100th  section  of  the  Registration  Act, 
must  explain  and  prove  and  be  complete 
in  itself.  Secondly,  that  while  the  Regis- 
tration Act  allows  a  certain  latitude  in 
the  forms  of  notices  for  counties  and  for 
claims  and  also  of  notices  of  objection 
to  overseers  in  cities  and  boroughs,  pro- 
vided the  words  employed  be  '^  to  the  like 
effect"  of  the  statutory  form,  it  admits  of 
no  such  deviation  in  the  case  of  borough 
notices  to  be  served  on  parties  objected  to ; 
and  therefore  the  notice  now  in  question 
wa3  not  according  to  the  form  numbered 
(11)  in  the  schedule  B.,  in  which  the  word 
''copy"  does  not  appear.  Thirdly,  that  a 
statutory  judicial  written  instrument  must 
be  held  in  law  to  be  what  on  the  face  of  it 
it  purports  to  be,  and  that,  inasmuch  as 
the  notice  produced  before  the  Revising 
Banister  purported  to  be  a  "copy,"  it 
could  not  be  adduced  by  its  author  as 


the  original  notice  required  by  the  act 
That  the  word  "  copy"  was  not  suiphunge, 
because  it  was  a  term  which  assigns  a  dis- 
tinctive and  specific  n^ative  character  to 
the  document  to  which  it  is  affixed,  amoimt- 
ing  in  &ct  to  a  protest  on  the  part  of  its 
utterer  that,  as  against  him,  such  docament 
is  not  to  be  allowed  to  have  the  effect  and 
authority  of  an  original — not  to  have  the 
effect,  in  short,  in  &e  present  instance,  of 
proving  that  ^e  objector  gave  the  notdoe 
required  by  the  act  without  evidence  of 
which  the  party  objected  to  would  not  be 
in  foro,  or  entitled  to  the  ooets  of  a  ground- 
less objection.    That  the  notice  was  not  the 
less  a  " copy"  because  the  words  ''Thomas 
Woodzell  Booth"  were  in  the  actual  hand- 
writing of  the  objector,  inasmuch  as  it  was 
as  competent  for  himself  as  for  any  amanu- 
ends  tonuike  copies  of  his  own  notices; 
and  the  case  was  likened  to  that  of  a  foreign 
bill  of  exchange  (which  requires  no  stamp) 
if  it  bears  the  word  "  copy "  on  it  before 
it  is  issued,  and  which  would  not  become 
an  original  in  the  hands  of  an  indorsee 
merely  because  the  transcription  was  made 
in  thehandwritingof  the  acceptor.  Fourthly, 
that  if  the  notice  left  with  the  postmaster 
to  be  forwarded  to  its  address  did  not  bear 
the  word  "  copy,"  it  was  not  a  duplicate  of 
the  notice  produced  before  the  barrister, 
and  6ould  not  therefore  be  the  notice  re- 
quired by  the  act 

On  the  part  of  the  respondent  it  was 
contended,  inter  cUiOj  first,  that  the  word 
"  copy"  was  not  part  of  the  contents  of  the 
notice,  and  might  be  treated  as  surplusage; 
secondly,  that  the  notice  was  constituted 
an  original  duplicate  by  having  been  signed 
by  the  objector  proprid  manu;  and,  thirdly, 
that  it  was  proved  that  the  alleged  dupli- 
cates were  essentially  alike. 

Hannen  ( Underdovm  with  him),  for  the 
appellant. — The  notice  of  objection  is  re- 
quired by  section  17.  of  6  db  7  Vict  c.  18. 
to  be  given  to  the  party  objected  to.  The 
ordinary  proof  of  service  was  not  given  in 
this  case,  but  the  notice  was  sent  by  the 
post,  and  therefore  the  requisites  of  section 
100.  of  that  act  ought  to  have  been  strictly 
complied  with,  and  parol  evidence  as  to 
whether  the  word  "  copy"  was  in  the  notice 
retained  by  the  postmaster  to  be  forwarded 
bv  him  was  not  admissible  by  the  Revising 
barrister.  The  legislature  only  intended  tJie 
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postmaster  to  execute  the  mechanical  office 
of  comparing  the  notice  and  duplicate  in 
order  to  see  whether  they  corresponded 
with  each  other,  word  for  word,  and  there 
is  no  authority  to  supplement  the  statutory 
proof  with  any  other  evidence.  If  the  ap- 
pellant is  right  as  to  this,  then  the  word 
"  copy"  must  be  assumed  to  have  been  in 
what  was  forwarded  to  the  voter,  and  con- 
Bequently  the  voter  had  a  right  to  disre- 
gard it,  as  he  is  entitled  by  the  statute  to 
receive  an  original  notice.  If,  however,  the 
Court  are  of  opinion  that  such  parol  evi- 
dence was  admissible,  then  the  two  docu- 
ments were  shewn  not  to  be  in  all  respects 
alike,  and  consequently  not  duplicates,  as 
required  by  the  statute.  In  Toms  v. 
Cuming  (1)  the  notice  sent  by  the  post 
was  signed  by  the  objector,  and  the  duplicate 
by  an  agent  in  his  name,  and  it  was  held 
that  the  notice  was  not  proved  by  the  produc- 
tion of  the  latter;  and  in  Birch  v.  Edwards 
(2)  it  was  held  that  the  service  by  the  post 
under  this  section  100.  was  not  proved  by 
a  stamped  duplicate  similar  in  all  respects 
to  the  notice  left  with  the  postmaster,  save 
that  it  had  no  external  address.  These 
cases  shew  that  to  satisfy  the  statute,  the 
two  documents  must  be  in  such  a  state 
that  the  postmaster  may  use  either  as  an 
original. 

FaweeUj  for  the  respondent,  was  not 
heard. 


Eblx,  C.J. — I  think  that  the  objection 
made  to  the  notice  of  objection  in  this  case 
cannot  be  held  valid,  like  statute  contains 
a  provision  for  sending  the  notice  by  the  post 
where  the  objector  chooses  to  avail  himself 
of  that  means,  and  in  that  case  there  must 
be  a  duplicate  original  kept  by  the  objec- 
tor, and  a  duplicate  original  sent  by  the 
post  to  the  party  objected  to.  Now,  I  think, 
if  one  notice  was  headed  *'  duplicate"  and 
not  the  other,  and  both  in  all  other  respects 
corresponded,  there  would  still  be  a  com- 
pliance with  the  statute.  In  common  par- 
lasce,  when  there  are  two  duplicate  notices, 
one  is  called  the  copy  of  the  other.  In  law, 
all  notices  are  originals,  and  yet  I  am  sure 
I  have  witnessed  innumerable  instances  in 

(1)  7  MaiL  k  G.  88;  b.c  14  Law  J.  Bep.  (n.s.) 
C.P.  67. 

(S)  5  Com.  B.  Bep.  45:  ac.  17  Law  J.  Hep. 
(■.a.)  O.P.  82. 


which  the  server  of  a  notice  has  produced 
a  duplicate  and  said,  "  I  served  a  copy  of 
this  notice  on  the  other  party."  I  think, 
therefore,  that  heading  a  duplicate  original 
notice  in  this  case  with  the  word  "copy" 
has  not  in  the  smallest  degree  afifected  its 
validity. 

Keatino,  J. — I  am  also  of  opinion  that 
this  is  a  good  notice,  and  that  the  word 
"  copy"  has  not  at  all  vitiated  it  The  case 
Mr.  Hannen  has  referred  to  of  Birch  v. 
Edwards  (2)  is  one  in  which  the  Court  held 
that  the  variance  was  very  material,  because 
what  the  Court  really  decided  there  was, 
that  the  external  address  was  part  of  the 
notice;  as  soon  as  that  was  decided,  an 
essential  variance  between  the  two  docu- 
ments was  established  by  shewing  that  one 
of  them  omitted  the  external  address.  The 
external  address  might  be  very  essential, 
and  Wilde,  C.J.  says,  in  terms,  the  post- 
master could  only  act  upon  the  information 
given  to  him  by  the  external  address.  It 
may  be,  no  doubt,  not  only  material  but 
very  material  It  seems  to  me  that  the 
present  case  does  not  come  at  all  within 
that  principle,  and  that  the  revising  barrister 
was  quite  right 

Decision  affirmed^  with  costs. 


1864. 
Nov, 


64.      ) 
.  11.  / 


TAYLOB  V,  HTJMPHBIES. 


Sunday  Trading — Refreshmefid  to  Tror 
vellers— 11  d&  12  Vict.  c.49.  ss.  1,  3.  and  4. 

The  word  ''travellers''  in  the  II  dh  12 
Vict.  c.  49,  which  prohibits  the  sale  of  re- 
freshment on  Sunday  by  persons  licensed  to 
sell  beer  or  other  fermented  liquors  "  except 
to  travellers"  includes  any  persons  who  go 
abroad  for  purposes  of  business  or  pleasure, 
and  who  need  refreshment. 

As  the  exception  is  contained  within  the 
section  of  the  cLct  which  creates  the  offence, 
the  onus  of  shewing  thai  the  persons  supplied 
with  refreshment  are  not  within  it  is  on  the 
informs. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  1.] 
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J  lV*f       JEDMONBSON  V.  NtJTTALL. 

Action  for  Conversion  of  Goods — Measure 
of  Damages. 

The  defendant  had  ofOained  a  judgment 
in  the  county  court  against  the  plaint^. 
At  the  tifne  the  judgment  teas  obtained  he 
had  in  hts  possession  goods  belonging  to  the 
plaintiff,  which  he  had  no  right  to  retain. 
After  judgment  in  the  county  court  the 
plaintiff  demanded  his  goodsj  which  the 
defendant  refused  to  deliver  up.  After  the 
demand,  the  defendant  issued  execution  on 
the  judgment  in  the  county  court,  seised 
and  sold  the  goods  in  his  possession,  and 
applied  the  proceeds  in  satisfaction  of  the 
debt : — ^Held,  thcU  the  plaintiff  was  entitled 
to  recover,  in  an  adtvonfcr  conversion,  the 
full  value  of  the  goods,  and  that  the  jury 
ought  not  to  take  into  consideration,  in  miti- 
gation of  damages,  the  fact  that  the  goods 
had  been  subsequently  applied  in  satisfaction 
of  the  plaintiff  *s  debt  to  the  defendant. 

This  was  an  action  tried,  before  Black- 
bum,  J.,  at  the  last  Spring  Assizes  for  the 
county  of  York. 

The  declaration  contained  a  count  for 
the  conversion  of  seven  looms,  the  property 
of  the  plaintiff,  upon  which  count  the 
present  question  turned. 

It  appeared  that  the  plaintiff  had  taken 
standing  room  and  power  for  twelve  looms 
in  the  defendant's  mill,  for  which  he  was 
to  pay  9|d  a  week  for  each  loom.  The 
looms  were  placed  in  the  mill;  but  the 
weekly  payments  having  fallen  into  arrear, 
an  arrangement  was  made  that  the  defen- 
dant should  take  five  of  the  looms  in  satis- 
faction of  his  claim.  The  other  seven  looms 
remained  in  the  mill,  and  the  weekly  pay- 
ments fell  again  into  arrear. 

On  Friday  the  29th  of  January  1864 
the  defendant  obtained  judgment  in  the 
county  court  against  the  plaintiff  for  28^. 
debt  and  11/.  \6s.  costs,  on  account  of  the 
arrears,  and  an  order  was  made  that  this 
amoimt  should  be  paid  by  the  pLuntiff  on 
the  Monday  following. 

On  Saturday  the  dlst  of  January  the 
plaintiff  came  to  the  mill  with  the  intention 
of  removing  the  looms,  but  the  defendant 

*  Decided  in  the  SittmgB  after  Trinity  Tenn. 


made  an  excuse  for  not  letting  him  have 
the  looms  on  that  day,  and  desired  him  to 
come  again  oa  Monday.  The  plaintiff  came 
on  the  Monday,  but  the  defendant  refused  to 
let  him  have  tiie  looms.  On  the  following 
day  the  defendant  caused  the  looms  to  be 
seized  and  sold  under  an  execution  issued 
upon  the  judgment  of  the  oounty  court) 
and  received  the  proceeds. 

The  learned  Judge  told  the  jury  that,  in 
estimating  the  damages  to  which  the  plain- 
tiff was  entitled  for  the  conversion  of  the 
looms,  they  might  take  into  consideration 
that  the  proceeds  of  the  sale  had  been  ap- 
plied in  reduction  of  the  phuntiff 's  debt  to 
the  defendant,  and  the  probabilities  at  the 
time  of  the  conversion  that  they  would  be 
taken  in  execution  under  the  county  court 
process.  He  also  requested  them  to  find 
the  value  of  the  looms,  in  case  it  should 
subsequently  be  held  that  the  plaintiff  was 
entitled  to  recover  their  full  value. 

The  jury  found  for  the  plaintiff  with 
damages  one  farthing,  and  they  also  found 
the  value  of  the  looms  to  be  35^ 

Leave  was  reserved  to  the  plaintiff,  to 
move  to  increase  the  damages  to  35/.,  if  the 
Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover  the  full  value  of  ^e 
looms  at  the  time  of  the  conversion. 

Overend  having  obtained  a  rule  aooord- 
ingly,— 

Seymour  shewed  cause. — The  plaintiff 
is  only  entitled  to  nominal  damages.  The 
looms  would  have  been  certainly  seized. 
This  is  not  unlike  the  case  of  Brierly  v. 
KendeUl(l).  There  the  goods  of  the  plaintiff 
were  seized  by  the  defendant  under  a  power 
created  by  contract,*  but  there  was  an  in- 
formality in  the  execution  of  the  power;  uad 
it  was  held  that  the  plaintiff  might  main- 
tain an  action  of  trespass,  but  was  not 
entitled  to  recover  the  full  value  of  the 
goods.  The  recent  case  of  Johnson  v.  Stear 
(2)  affirms  the  same  principle  to  the  fullest 
extent.  It  shews  that  the  real  damage  is 
to  be  looked  to.  In  Chinery  v.  Viall  (3)  it 
was  held,  that  where  an  unpaid  vendor  sold 
goods  the  property  in  which  had  been  trans- 
ferred to  the  vendee,  the  vendee  in  an  acti<Mi 

(1)  17  Q.B.  Bep.  987;  ■.  c.  21  Law  J.  Ben.  (ir.s.) 
Q.B.  161. 

(2)  15  Com.  R  Bep.  N.S.  9Z0;  1.0.  83  Law  J. 
Bep.  (n.8.)  C.P.  ISO. 

(8)  6  Hurl.  &N.  288;  ■.a  29  Law  J.  Bep.  (v.8.) 
Exch.  180. 
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of  trover  could  recover  only  the  diJfference 
between  the  price  agreed  on  and  the  value 
of  the  goods.  If  the  plaintiff  recovers  the 
fiill  value  of  these  goods,  he  "will  in  fact 
eficape  payment  of  his  debt  to  the  de- 
fendant. This  transaction  amounts  to  a 
re-deliveiy  of  the  goods  to  the  plaintiff, 
the  proceeds  having  been  applied  to  his 
use.  —  [He  also  referred  to  Camenm  v. 
Wynth  (4)  and  Mayne  on  Damages^  p.  215.1 
(herend  and  Rew,  contriL — The  plaintiff 
is  entitled  to  fuU  damages.  The  case  of 
Attack  V.  Bramwdl  (5)  is  veiy  like  the 
present  There  the  landlord,  though  entitled 
to  rent^  had  distrained  wrongfully,  and  was 
» trespasser  ah  inUio,  It  was  held,  that  the 
tenant  was  entitled  to  recover  the  fiill  value 
of  the  goods  distrained,  although  the  pro- 
ceeds were  applied  in  satis^BM^on  of  the 
rent  Kee%  y.  Priest  (6)  is  to  the  same 
effect  There  would  be  an  end  to  all  distinc- 
tion between  remedies,  and  creditors  could 
take  the  law  entirely  into  their  own  hands, 
if  the  doctrine  contended  for  were  ac- 
ceded ta 

Whliahs,  J. — I  am  of  opinion  that 
this  rule  ought  to  be  made  absolute  to  enter 
the  verdict  for  the  plaintiff  for  35^  The 
damages  upon  the  count  in  trover,,  which 
was  found  for  the  plaintiff,  were  entered  for 
a  nominal  amount,  and  the  learned  Judge 
reserved  leave  to  the  plaintiff  to  move  to 
increase  them,  if  we  dhould  think  he  was 
entitled  to  recover  the  value  of  the  looms 
at  the  time  of  their  conversion,  and  if  the 
judge  was  wrong  in  telling  the  juiy  that  they 
might  take  into  consideration,  in  assessing 
the  damages,  the  probability  that  the  looms 
would  be  taken  in  execution,  and  so  their 
valne  be  lost  to  the  plaintiff.  I  think  the 
plaintiff  is  entitled  to  recover  the  full  value 
of  the  looms,  and  that  the  jury  ought  not  to 
have  been  told  to  consider  the  probability  of 
their  being  taken  in  execution.  The  defen- 
dant committed  a  wrong  by  dealing  with 
the  goods  in  a  manner  which  clearly 
amounted  to  a  omyersion.  There  can  be 
no  doubt  of  that  But  it  is  said  that  the 
nde,  which  primA  faeU  undoubtedly  ap- 
phesy  namely,  that  tho  plaintiff  in  trover 

(4)  2  Gar.  ft  K.  264. 

(A  iSI^MT J.Bap.  <v.s.)  Q.B.  146;  ■.€.  8 B.  ft 

'^•O.  (M.S.) 


is  entitled  to  recover  the  full  value  of  the 
goods,  is  not  applicable  in  this  case,  be- 
cause the  defendant  can  shew  mitigating 
circumstances,  which  will  justify  the  jury 
in  giviog  a  less  sum. 

The  circumstances  which  the  defendant 
relies  on  for  this  purpose  are,  that  he 
caused  the  goods  to  be  sold,  and  the  pro^ 
ceeds  to  be  applied  in  satisfaction  of  a  debt 
due  to  him  by  the  plaintiff,  of  which  the 
plaintiff  has  had  the  full  benefit ;  and  that, 
therefore,  inasmuch  as  the  amount  of  debt 
cancelled  is  equal  to  the  full  value  of  the 
goods,  and  the  goods  would,  in  course 
of  l^gal  process,  in  all  probability,  have 
been  seized  and  sold  to  satisfy  this  very 
debt,  the  defendant  has  really  suffered  only 
a  nominal  injury,  and  that  he  ought  to 
recover  only  nondnal  damages.  But  I 
entirely  deny  the  soundness  of  this  reason- 
ing. A  man  who  suspects  that  his  goods 
are  about  to  be  taken  in  execution,  is  fully 
entitled  to  remove  them  out  of  the  way 
in  onler  to  apply  them  to  any  lawfid 
purpose ;  and  a  creditor  who  has  got  pos- 
session of  the  goods  of  his  debtor  cannot 
apply  them  to  Uie  satisflEustion  of  his  debt; 
for  if  he  might,  why  may  he  not  also  apply 
them  in  satisfaction  of  a  debt  due  to 
his  friend,  who,  he  knows,  is  going  to  issue 
execution?  In  either  case,  it  might  be 
urged  that  the  debt  is  satisfied,  and  the 
debtor  not  injured.  This  is  likened  to  the 
case  of  a  re-delivery ;  but  it  is  no  such 
thing.  The  Countess  of  RuUatuTs  case  (7) 
is,  no  doubt,  an  authority  that^  in  an  action 
of  trover,  a  re-delivery  of  the  chattel,  though 
no  answer  to  the  action,  goes  in  mitigation 
of  damages.  Moon  v.  Raphael  (8)  also 
shews  that  acceptance  of  the  goods  after 
action  brought  could  be  shewn  in  mitigation 
of  damages.  But  those  cases  have  no 
application  here ;  for  the  goods  never  were 
roKielivered  to  the  plaintiff  at  alL  He 
never  had  the  slightest  power  or  control 
over  them,  nor  were  they  disposed  of  in 
accordance  with  his  wishes.  They  were 
kept  from  him,  and  were,  in  spite  of  him, 
appropriated  to  the  payment  of  this  debt. 

It  is  urged  that  if  we  allow  the  plaintiff 
to  recover  full  damages  in  this  action, 
he  will,  in  isxt,  get  his  money  twice  over ; 
for  that  he  will  not  only  have  the  full  value 
of  the  goods,  but  also  the  adyantage  of 

(7)  Moore^  266. 

(8)  2  Bing.  K.C.  310. 
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having  had  his  debt  caucelled.  But  that 
is  not  so ;  for  when  this  judgment  in  the 
plaintiff's  favour  for  the  full  value  of  the 
goods  is  recorded,  the  property  in  the  looms 
will  vest  in  the  defendant,  and  there  will 
no  longer  be  any  satisfaction  of  the  plain- 
tiff's  debt  to  the  defendant,  who  may  at 
once  issue  fresh  process  upon  the  judgment 
in  the  county  court 

I  therefore  think  that  the  circumstances 
relied  on  afforded  no  ground  for  mitigating 
the  damages,  and  the  learned  Judge  ought 
so  to  have  told  the  jury.  The  result  is, 
that  in  accordance  with  the  arrangement 
made  at  the  trial,  the  verdict  will  be  entered 
for  the  plaintiff  for  the  full  value  of  the 
goods  converted. 

WiLLES,  J. — I  am  of  the  same  opinion. 
Ordinarily,  in  cases  of  this  kind,  the  mea- 
sure of  damages  is  the  full  value  of  the 
goods  converted,  and  the  jury  ought  so  to 
have  been  told,  unless  there  were  in  the 
case  some  circumstances  of  mitigation 
which  the  jury  ought  to  take  into  con- 
sideration. Such  as  if  the  plaintiff  had 
a  lien  on  the  goods,  as  in  Brierly  v.  Kendall 
(1),  and  the  other  similar  cases  which  have 
been  referred  to.  Or,  as  in  Harvey  v.  Pocock 
(9),  where  the  landlord,  in  distraining  for 
rent,  took  goods  which  were  not,  in  law, 
liable  to  be  distrained.  There  the  tenant 
who  brought  the  action  for  illegal  distress 
had  had,  in  fact,  part  satisfaction  by  the 
return  of  the  goods,  and  it  might  be  used 
in  mitigation  of  damages.  Another  case  is 
that  of  an  executor  de  son  tort,  who  can 
set  up  the  payment  of  debts  owing  by  the 
deceased  in  answer  to  an  action  by  the 
real  executor  to  recover  the  assets.  That 
is  a  very  peculiar  case;  but  I  may  observe, 
that  there  the  act  is  done  in  due  course  of 
administration,  and  ought  to  have  been 
done  by  the  real  executor,  and  the  latter  is 
only  prevented  from  recovering  the  assets 
when  they  have  been  properly  applied. 
Here  the  defendant  at  the  time  of  the  con- 
version had  no  right  at  all  to  the  goods; 
nor  any  right  to  dispose  of  them;  nor  has 
he  disposed  of  them  in  a  way  which  can 
operate  as  any  satisfaction  of  the  plaintiff's 
claim.  Subsequently  to  the  conversion,  the 
defendant  acquired  a  right  to  the  goods;  but 
this  is  a  right  which  he  could  not  have  exer- 

(9)  llMee.  fcW.740;  B.c.l2Law  J.Rep.(ir.8.) 
Exch.  484. 


cised  but  for  a  wrongful  act  of  his  own  in 
taking  possession  of  the  goods ;  and  it  would 
be  against  the  plainest  principle  to  allow  a 
man  to  take  advantage  of  his  own  wrong. 
As  to  there  being  a  re-delivery,  it  would 
be  contradicting  the  plain  facts  of  the  case 
to  say  there  was  anything  like  it  The 
defendant  has  here  acted  without  the  au- 
thority of  the  law,  and  much  violence  and 
illegality  might  occur,  if  it  were  left  to  the 
jury  without  any  guidance  by  rules  of  law, 
to  say,  in  each  particular  case,  what  dam- 
ages the  injured  party  had  suffered.  In 
conclusion,  I  would  refer  to  the  somewhat 
similar  case  of  OiUard  v.  Brittan  (10).  It 
was  there  contended  that  in  an  action  by 
the  buyer  against  the  seller  of  goods  for 
wrong^Uy  retaking  possession  of  them 
after  delivery,  the  plaintiff  was  not  entitled 
to  recover  the  full  value  of  the  goods  be- 
cause the  buyer  had  never  paid  for  them; 
and  that  the  jury  might  treat  the  value 
of  the  goods  retaken  as  a  satis&ction  pro 
tanto  of  the  plaintiff's  debt  to  the  defen- 
dant But  the  Court  of  Exchequer,  for 
reasons  which  are  equally  applicable  to  this 
case,  refused  to  accede  to  this  contention, 
and  held  that  the  plaintiff  was  entitled  to 
recover  the  full  value  of  the  goods. 

Btles,  J. — At  first  I  entertained  some 
doubts  in  this  case,  but  they  are  now 
entirely  removed.  There  is  a  great  distinc- 
tion between  the  re-delivery  of  goods  to 
the  owner  and  the  applicatioa  of  them 
in  a  manner  which  may  be  to  the  owner's 
benefit  but  is  not  in  accordance  with  Ins 
wishes.  It  is  true  the  goods  here  have 
been  applied  in  satisfaction  of  a  debt  due 
from  the  plaintiff;  but  then  it  is  one  which 
the  plaintiff  was  unwilling  to  satisfy.  This 
difficulty  also  occurred  to  me:  that  the 
defendant's  debt  was  satisfied,  and  if  the 
plaintiff  recovered  the  full  value  of  the  goods 
he  would  be  a  great  gainer.  But  that 
is  not  so,  because  the  effect  of  our  judg- 
ment will  be,  that  the  property  in  the 
goods  is  changed,  and  that  the  defendant 
can  get  fresh  satisfaction  of  his  claim 
against  the  plaintiff.  I  have  no  doubt 
whatever  that  the  jury  ought  to  have  given 
the  full  value  of  the  goods. 

RuUabsolfUe, 


10)  8  Mee.  it  W.  575. 
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SaU  of  Chattel— Warranty  of  Title. 

On  the  sale  of  goods  there  is  a  warranJty 
of  tUUy  if  the  seller y  at  the  time  of  the  sale, 
either  by  words  or  conduct,  affirm  the  goods 
to  be  his. 

Where  goods  are  sold  in  a  shop,  by  a 
shopkeeper  in  the  ordinary  course  of  his 
business,  suck  shopkeeper  is  understood  by 
kii  conduct  to  affirm  that  he  is  the  owner  of 
such  goods,  and  to  warrant  the  title,  and 
therefore,  in  case  of  defect  of  title  and  of 
thepHTchaser  being  deprived  of  the  goods  by 
the  true  owner  subsequently  claiming  them, 
the  money  paid  for  the  purchase  may  be 
recovered  back  from  such  shopkeeper. 

This  WIS  an  addon  brotight  in  the  court 
of  record  for  the  trial  of  civil  actions 
within  the  city  of  Manchester,  and  which 
was  tried  before  the  Deputy  Recorder  of 
that  city. 

The  deekration  contained  the  common 
indebitatus  counts,  for  money  received  for 
the  use  of  the  plaintiff^  and  for  money 
paid;  and  the  only  plea  was,  never  in- 
debted. 

The  plaintiff  claimed  19^,  as  money  re- 
ceived to  ids  use  by  the  defendant  under 
the  following  circumstances :  The  defendant 
is  a  job-warehouseman,  at  Chorlton  Street, 
Manchester,  and  on  the  18th  of  April  1864 
tiie  plaintiff  went  to  the  defendant's  ware- 
house and  bought  of  him  certain  pieces  of 
print,  which  the  defendant  represented  as 
a  job-lot  just  received  by  him.  The  follow- 
ing is  a  copy  of  the  invoice  which  was  made 
oat  at  the  time  of  the  purchase : 

"  20,  Chorlton  Street^  PortUnd  Street^ 
Hsnchester,  April  18,  1864. 

"  Mr.  Eichhols.     Bought  of  R.  Bannister, 
job-warehouseman.    Prints,  grey  fustians, 
^,  job  and  perfect  yams,  in  hanks,  cops 
and  bundles : 
'^17  pieces  of  prints,  f^%  yards, 

at  5^.  per  yard .     .     .  £19  6  0 
l|  for  cash      ...        060 

£19  0  0" 
The  price,  19/.,  was  thereupon  paid  by 
the  plamtiff,  and  the  goods  were  afterwards 
duly  deUvereo. 

Nbw  SiBin,  a4.~C.P. 


The  goods  so  bought  by  the  plaintiff  had, 
in  fact,  been  stolen  from  the  warehouse  of 
John  Krauss,  by  one  Richard  Aspinall,  who 
was  subsequently  convicted  of  the  offence; 
and  the  plaintiff,  being  ultimately  obliged 
to  restore  the  goods  to  Krauss,  required 
the  defendant  to  return  the  money  he  had 
paid  for  them.  The  defendant  refused  to 
comply  with  such  request,  and,  therefore^ 
the  present  action  was  brought. 

At  the  trial,  it  was  submitted,  on  behalf 
of  the  defendant,  that  the  plaintiff  could 
not  maintain  the  action,  as  there  was  no 
warranty  of  title  upon  the  s^le  in  question. 
A  verdict,  however,  was  found  for  the 
plaintiff  for  the  amount  claimed,  with  leave 
reserved  to  the  defendant  to  move  to  enter 
a  nonsuit,  or  a  verdict  for  the  defendant  if 
the  Court  should  be  of  opinion  that  there 
was  no  such  warranty. 

UoUcer  afterwards  obtained  a  rule  niei 
to  that  effect,  citing  Morley  v.  Attenborough 
(1),  Crosse  v.  Gardiner  (2)  and  Hall  v.  Cour 
der  (3). 

C.  Pollock  now  shewed  cause. — ^This  was 
a  sale  by  the  defendant  under  such  circum- 
stances as  would  amount  to  a  warranty  of 
title,  OF  at  all  events,  as  would  entitle  the 
plaintiff  to  recover  back  the  price  paid  for 
the  goods,  as  upon  a  total  failure  of  con- 
sideration. It  is  stated  in  Addison  on  Con- 
tracts, 5th  edit  p.  224,  that  '^  wherever  a 
man  sells  goods  as  owner,  he  impliedly 
undertakes  and  promises  that  the  goods  are 
his  own  goods,  and  that  he  has  a  right  to 
make  the  sale  and  transfer  he  professes  to 
make ;  and  if  he  was  not  the  owner  at  the 
time  of  the  sale,  and  was  not  selling  his 
own  goods,  but  the  goods  of  a  third  party, 
who  subsequently  claims  them  and  deprives 
the  purchaser  of  them,  he  is  responsible  in 
damages  for  the  breach  of  such  implied 
undertaking."  In  support  of  this,  reference  is 
there  made  to  the  French  Cod.  Civ.  art.  1599. 
There  is  the  authority  of  Mr.  Justice  Black- 
stone  to  shew  that  there  is  such  implied 
warranty  of  title  where  the  seller  sells  the 
article  as  his  own — 2  BUu:k.  Com.  451. 
Such,  also,  is  the  American  law — 2  Rents 
Com.  478.    Crosee  v.  Qai^iner  (2)  was  an 

(1)  8  Exch.  K«p.  500 ;  ac.  18  Law  J.  Bep.  (N.s.) 
Bxch.  148. 

(2)  Carth.  90. 

(3)  2  Com.  B.  Rep.  N.S.  22;  a.  a  86  Law  J. 
Bep.  (H.s.)  C.P.  288. 
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aGtion  against  a  seller  for  falsely  affirming 
that  the  goods  were  his  own,  and  the  action 
was  held  to  lay  on  this  bare  affirmation. 
In  Medina  y.  Stoughton  (4)  Lord  Holt  Bay% 
'^  Where  a  man  is  in  possession  of  a  thing, 
which  is  colour  of  title,  an  action  will  lie 
upon  a  bare  affirmation  that  the  goods  sold 
are  his  own."  Lee,  C. J.,  in  Ryall  v.  RowUm 
(5),  referring  to  the  case  VApostre  v. 
LPlaistrier  (6)  says,  that  it  was  there 
''held  by  the  Court  that  offering  to  sell 
generally  was  sufficient  evidence  of  offering 
to  sell  as  owner."  The  decision  of  Morley 
V.  Attenhorcugh  (1)  was  this  :  In  a  sale  by 
a  pawnbroker  of  an  article  described  as  a 
forfeited  pledge,  there  is  no  implied  war- 
ranty of  an  absolute  title,  for  all  that  the 
pawnbroker  undertakes  is,  that  the  article 
so  sold  is  a  pledge,  and  irredeemable;  but 
in  delivering  the  judgment  of  the  Court  in 
that  case  Lord  Wensleydale  said,  "  We  do 
not  suppose  that  there  would  be  any  doubt 
if  the  articles  are  bought  in  a  shop  pro- 
fessedly carried  on  for  the  sale  of  goods,  that 
the  shopkeeper  must  be  considered  as  war- 
ranting that  those  who  purchase  will  have 
a  good  title  to  keep  the  goods  purchased" 
The  case  of  Chapman  v.  Speller  (7)  does 
not  militate  against  the  plaintiff,  as  there 
the  articles  were  sold  at  a  sheriff's  sale, 
where  it  is  always  understood  that  there  is 
no  warranty  of  title.  In  Sims  v.  Marryai 
(8)  it  was  not  necessary  to  determine  whe- 
ther there  was  an  implied  warranty  of  title, 
as  there  was  there  evidence  to  satisfy  an 
express  warranty;  but  Lord  Campbell  states 
there  are  many  exceptions  to  the  rule  of 
caveat  emptor,  "which  well  nigh  eat  up  the 
rule.  Executory  contracts  are  said  to  be 
excepted,  so  are  sales  in  retail  shops,  or 
where  there  is  a  usage  of  trade;  so  that 
there  may  be  a  difficulty  in  finding  cases 
to  which  the  rule  would  practically 
apply." 

Holker,  in  support  of  the  rule. — In  the 
sale  of  a  specific  chattel,  such  as  the  sale 
was  in  this  case,  there  is  no  implied  war- 
ranty of  title,  and  in  the  absence  of  any 


fraud  or  knowledge  of  defect  of  title  the 
seller  is  not  responsible  —  Chandelor  v. 
Lopiu{9)y  No^s  Maxims,  c  42.  s.  209,  Hall 
V.  Cimder{3)  asid  Ormrodv.Huth  (10).  The 
case  which  is  perhaps  nearest  to  the  pre- 
sent one  is  that  of  SJfningweUy,  Allen  (11). 
That  was  "an  action  upon  the  case  for 
falsely  and  fraudulently  selling  a  horse  to 
the  plaintiff  as  the  proper  horse  of  the  de- 
fendant^ vbi  revera,  it  vras  the  horse  of  Sir 
J.  L.  because  the  plaintiff  could  not  prove 
that  the  defendant  knew  it  not  to  be  his 
own  horse  (for  the  declaration  must  be  that 
he  did  it  fraudulently  or  knowing  it  to  be 
not  his  own  horse),  for  the  defendant  bought 
the  horse  in  Smithfield,  but  not  legally 
tolled;  the  plaintiff  was  nonsuited." 

[Erlb,  C.  J. — Is  there  any  case  in  which 
where  goods  have  been  sold  as  if  they  were 
the  vendor's  own,  it  has  been  decided  that 
the  purchaser  cannot  get  back  the  money 
he  paid  for  them  on  its  turning  out  that  the 
goods  were  not  the  vendor^s)] 

JxkWaUer^s  case (12),  it iBBaid,  "Kaman 
sells  goods  for  money  to  be  paid  at  several 
days,  in  such  case  although  the  goods  be 
taken  by  one  who  hath  right  before  the  day, 
yet  the  seller  shall  have  an  action  of  debt 
in  respect  of  the  contract" 

(Eble,  C.J. — That  is  not  a  decision,  but 
y  the  dictum  of  a  Judge,] 
The  case  of  Morley  v.  AtteiSborcfigh (1 )  is  a 
decision  in  support  of  the  proposition,  that 
on  the  sale  of  personal  chattels  there  is  no 
implied  warranty  of  title.  In  Early  y.  Gar- 
rett (IS),  Littledkle,  J.  says,  "It  has  been 
held  that  where  a  man  sells  a  horse  as  his 
own,  when  in  truth  it  is  the  horse  of  another, 
the  purchaser  cannot  maintain  an  action 
against  the  seller,  unless  he  can  shew  that 
the  seller  knew  it  to  be  the  horse  of  the 
other  at  the  time  of  the  sale."  And  in 
Ormrod  v.  Hnth  (10),  Tindal,  C.J.  states, 
"  That  although  the  cases  may  in  appearance 
raise  some  difference  as  to  the  effect  of  a 
false  assertion  or  representation  of  title  in 
the  seller,  it  will  be  found  on  examination 
that  in  each  of  those  cases  there  was  either 


(4)  1  Raym.  698. 
(6)  1  Yob.  sen.  852. 

(6)  1  Wms.  Saund.  818. 

(7)  14  Q.B.Rep.  621;  b.o.  19  Law  J.  Rep.  (K.s.) 
Q.B.  239. 

(8)  17  ibid.  281;  s.c.  20  Law  J.  Rep.  (ir.s.)  Q.6. 
281. 


(9)  Cro.  Jac  i, 

(10)  14  Mee.  k  W.  651;  b.g.  14  Law  J.  Rep. 
(v.  8.)  Ezch.  866. 

(11)  Aleyn,  91,  and  in  the  note  to  Wilfiamson 
V.  Allison,  2  East,  448. 

(12)  8  Rep.  22  a. 
(18)  9  B.  ft  C.  928. 
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an  aaaertioii  of  title  embodied  in  the  con- 
tract or  a  representation  of  title  which  was 
fiklse  to  the  knowledge  of  the  seller."  All 
the  anthorities  are  collected  in  BtoooCb 
Maxtnuy  3rd  edit  p.  718,  and  it  is  there  said 
in  the  words  of  the  judgment  of  the  Court 
in  Hallv.  Condor (3),  <<Upon  the  whole, 
we  may  safely  conclude  that  with  regard  to 
the  sale  of  ascertained  chattels  there  is  not 
any  implied  warranty  of  either  title  or 
quality,  unless  there  are  some  circumstances 
beyond  the  mere  fact  of  a  sale  firom  which 
it  may  be  implied."  If  that  be  so,  can  it 
make  any  difference  whether  the  sale  is  in 
a  shop  or  not?  In  almost  all  sales  the  seller 
sells  the  article  as  if  he  was  the  owner;  and 
if  the  sale  itself  is  not  sufficient  to  raise  the 
inference  of  such  warranty  being  intended, 
the  mere  circumstance  of  the  ssde  being  in 
a  shop  ought  not  to  alter  the  matter.  With 
respect  to  the  question,  whether  the  money 
paid  by  the  purchaser  can  be  recoTered 
hack  as  on  a  failure  of  consideration,  it 
depends  on  the  first  question,  viz.,  whether 
there  has  or  has  not  been  a  warranty  of  title, 
for  if  there  has  been  such  warranty,  and  the 
same  has  been  broken,  it  is  admitted  that 
such  action  would  be  maintainabla  In 
MorltyY.AUenhorcugh{\\  Parke,  B.  says  in 
dehvering  the  judgment,  ''The  purchaser 
may  recover  back  ti^e  purchase-money  as  on 
a  consideration  that  failed,  if  it  could  be 
shewn  that  it  was  the  understanding  of 
both  parties  that  the  bargain  should  be  put 
an  end  to  if  the  purchaser  should  not  have 
a  good  title;  but  if  there  is  no  implied 
warranty  of  title,  some  circumstances  must 
be  shewn  to  enable  the  plaintiff  to  recover 
for  money  had  and  received."  Indeed,  if 
there  was  no  such  warranty,  the  purchaser 
got  what  he  bought,  and  he  took  upon  him- 
self the  risk  of  want  of  title. 

Eble,  C.J. — I  think  that  this  rule  should 
be  dischaiged.  The  plaintiff  has  brought  an 
action  to  recover  back  the  money  which  he 
paid  for  goods  which  he  bought  in  the  de- 
fendant's shop.  The  goods  were  afterwards 
taken  from  him  by  the  true  owner,  they 
having  in  fact  been  stolen ;  and  this  action 
is  brought  to  have  the  price  which  the  plain- 
tiff paid  for  such  goods  returned  to  him  by 
the  defendant  ^e  verdict  was  for  the 
plaintiff,  and  this  rule  was  obtained  by  Mr. 
Holker,  to  set  the  same  aside  and  to  enter 


a  verdict  for  the  defendant,  on  the  ground 
that  in  point  of  law  a  vendor  of  personal 
chattels  does  not  enter  into  a  warranty  of 
title,  but  that  the  purchaser  takes  them  at 
his  peril,  and  the  rule  of  cavtat  emptor 
applies.    The  matter  has  been  well  argued 
before  us;  and  I  decide,  in  accordance  with 
the  current  of  authorities,  that  if  the  vendor 
of  a  chattel  at  the  time  of  the  sale  either  by 
words  affirm  that  he  is  the  owner,  or  by  hu 
conduct  give  the  purchaser  to  understand 
that  he  is  such  owner,  then  it  forms  part  of 
the  contract,  and  if  it  turn  out  that  in  fact 
he  is  not  the  owner  the  consideration  fails, 
and  the  money  so  paid  by  the  purchaser 
can  be  recovered  back.    Lord  Wensleydale, 
in  Morley  v.  AtUnborough{\\  so  puts  the 
law  as  I  now  decide,  and  he  there  says,  "We 
do  not  suppose  that  there  would  be  any 
doubt  if  the  articles  are  bought  in  a  shop 
professedly  carried  on  for  the  sale  of  goods 
that  the  shopkeeper  must  be  considered  as 
warranting  that  those  who  purchase  will 
have  a  good  title  to  keep  the  goods  pur- 
chased. In  such  a  case  the  vendor  'sells  as 
his  own,'  and  that  is  what  is  equivalent  to 
a  warranty  of  title."  I  think  where  the  sale 
is  as  it  was  in  the  present  case,  the  shop- 
keeper does  by  his  conduct  affirm  that  he  is 
the  owner  of  the  article  sold,  and  he  there- 
fore contracts  that  he  is  such  owner;  and  if 
he  be  not  in  fact  the  owner,  the  price  paid 
for  the  purchase  can  be  recovered  back  from 
him.  So  much  for  the  present  case;  but  Mr. 
Holker  has  contended  that  he  is  warranted 
by  the  dictum  to  be  found  in  several  of  the 
authorities,  that  there  is  no  implied  war- 
ranty of  title  on  the  sale  of  personal  chattels. 
I  advert  to  the  following  passage  in  Noift 
Maxims,  p.  209 :  "If  I  take  the  horse  of 
another  man  and  sell  him,  and  the  owner 
takes  him  again,  I  may  have  an  action  of 
debt  for  the  money;  for  the  bai^ain  was 
perfect  by  the  delivery  of  the  horse,  and 
caveat  emptor"   This  at  first  sight  would 
shock  the  understanding  of  ordinary  per- 
sons, but  I  take  the  meaning  of  the  prin- 
ciple which  it  enunciates  to  be  that  where 
the  transaction  is  of  this  nature :  that  I  have 
the  manual  possession  of  a  chattel,  and 
without  my  affirming  that  I  am  the  owner 
or  not,  you  choose  to  buy  it  of  me  as  it 
is,  and  to  give  me  the  money  for  it,  you  the 
purchaser  taking  it  on  those  terms,  cannot 
afterwards  recover  back  from  me  the  price 
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yon  have  paid  becaxise  it  turned  ont  tliat 
I  was  not  the  trae  owner.  The  case  of 
Morley  v.  Attenborongh  (1)  was  decided  on 
that  principle.  A  pawnbroker  in  selling  a 
forfeited  pledge  gives  notice  that  it  is  not 
his  own,  and  that  his  title  is  only  a  right 
to  sell  by  the  statute,  and  therefore  in 
that  case  it  was  held  that  upon  the  real 
ownef  recoyering  the  article  from  the  pur- 
chaser, the  pawnbroker  was  entitled  to 
keep  tiie  money.  So  in  Chapman  v.  Speller 
(7),  where  goods  had  been  bought  at  a 
sheriff's  sale,  which  were  afterwards  claimed 
by  the  true  owner,  it  was  held  that  the 
price  paid  for  them  could  not  be  re- 
covered back.  That  was  because  a  sheriff 
when  he  seUs  under  an  execution  gives 
notice  to  all  who  may  choose  to  buy  at  his 
sale  that  they  take  what  they  so  buy  at 
their  own  peiiL  And  in  Hall  v.  Cmder 
(3)  there  was  a  sale  of  a  share  of  a  patent 
right,  and  it  seems  to  me,  therefore,  that 
the  subject  of  the  sale  was  not  matter,  but 
a  right  which  had  not  any  material  exist- 
ence, and  that  the  patent  right  (which  was 
all  that  was  so  bought)  was  there  trans- 
ferred to  the  purchaser  according  to  the 
contract.  In  all  these  cases  I  think  the 
conduct  of  the  vendor  expressed  that 
the  sale  was  a  sale  of  such  title  only  as  the 
vendor  had ;  but  in  all  ordinary  sales  the 
party  who  undertakes  to  sell  exercises 
thereby  the  strongest  act  of  dominion  over 
the  chattel  which  he  proposes  to  sell,  and 
would  therefore,  as  I  think,  commonly 
lead  a  purchaser  to  believe  that  he  was  the 
owner  of  the  chattel.  In  almost  all  ordinary 
transactions  in  modem  times  the  vendor, 
in  consideration  of  the  purchaser  paying 
the  price,  is  understood  to  affirm  tJiat  he 
is  the  owner  of  the  article  sold.  That  is  so 
put  by  M^.  Justice  Blackstone,  and  is  also 
recognized  by  Lord  Wensleydale  in  Morley 
V.  A UenboTough  (1 ).  I  think  the  proposition 
in  the  passage  quoted  from  No^9  Maxims 
is  merely  a  dictum,  and  has  been  always  so 
treated,  and  though  often  repeated,  I  can 
never  find  more  than  a  repetition  of  such 
dictum.  The  present  case  shews,  I  think, 
the  wisdom  of  Lord  Campbell's  remark  on 
the  judgment  of  Parke,  R  in  Morley  v. 
AUenborofigh  (1),  when  he  said  in  Sims  v. 
MarryaU  (8),  "  It  may  be  that  the  learned 
Baron  is  correct  in  saying  that  on  a  sale  of 
personal    property  the  maxim  of  caveat 


emptor  does  by  the  law  of  England  apply, 
but  if  so,  there  are  many  exertions  stated 
in  the  judgment  which  well  nigh  eat  up  tiie 
rule." 

Bylks,  J. — I  am  of  the  same  opinion. 
It  has  been  stated  over  and  over  again  that 
the  mere  sale  of  chattels  does  not  involve 
a  warranty  of  title,  but  certainly,  such  state- 
ment stands  on  barren  ground,  and  is  not 
supported  by  one  single  decision,  and  it  is 
subject  to  this  exception,  that  if  the,  vendor 
by  his  acts  or  by  surrounding  drcnmstances 
affirm  the  goods  to  be  his,  then  he  does 
warrant  the  title.  Thus,  it  is  stated  in  3 
Kenfs  CommerUarieSj  p.  478,  "If  the  seller 
has  possession  "of  the  article  and  he  sells 
it  as  his  own  and  not  as  agent  for  another, 
'  and  for  a  fair  price,  he  is  understood  to 
warrant  the  title  /'  but  in  the  passage  just 
before  this  it  is  said  by  the  same  learned 
author  *'  In  every  sale  of  a  chattel,  if  the 
possession  be  at  the  time  in  another,  and 
there  be  no  covenant  or  warranty  of  title, 
the  rule  of  ca»eat  emptor  applies,  and  the 
party  buys  at  his  peril."  With  respect, 
however,  to  such  distinction  between  the 
vendor's  being  in  and  out  of  possession, 
which  is  founded  on  a  dictum  of  Holt, 
C.  J.  in  Medina  v.  StougkUm  (4)  Mr.  Jus- 
tice Buller  says  that^  in  his  opinion,  if 
there  be  any  difference,  the  case  in  favour 
of  a  warranty  is  strongest  against  the  ven- 
dor when  he  is  out  of  possession — Peuley 
V.  Freeman  (14).  Lord  Campbell  was  right 
when  he  said  that  the  exceptions  to  the 
application  of  caveat  emptor  had  well  nigh 
eaten  up  the  rule. 

Kbatino,  J. — I  also  am  of  the  same 
opinion.  Whether  the  present  case  be  an 
exception  to  the  general  rule,  or  form  part 
of  it,  we  do  not  controvert  any  dedsiou 
nor  even  dictum,  when  we  say  tJiat  under 
the  circumstances  of  the  present  case  there 
was  a  warranty  of  title,  because  the  goods 
here  were  bought  in  a  shop  and  the  seller 
drew  up  an  invoice,  in  which  it  was  repre- 
sented that  he  was^  seDing  the  goods  in 
the  ordinary  course  of  business.  There  was, 
therefore,  here  a  sale  in  a  shop,  which  is 
mentioned  by  Parke,  B.  in  Morley  v.  At- 
tenhorough  (1)  as  one  of  the  circumstances 
which  would  shew  a  warranty  of  title.  We 
have  been  asked  by  the  learned  counsel  for 

(14)  8  Tenn  Rep.  58. 
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tiie  defendant  wbafc,  if  any,  ifl  the  distinc- 
tion  between  a  sale  of  goods  in  a  shop  and  a 
sale  of  goods  out  of  a  shop.  The  distinction 
may  certainly  be  fine,  and  there  may  be  a 
sale  out  of  a  shop  by  a  person  exercising 
a  right  of  ownership  over  the  article  sold 
in  ^e  same  way  as  by  a  sale  in  a  shop, 
but  it  is  not  necessary  to  decide  that  point, 
because  here  the  circumstances  of  the  sale 
were  such  as  to  shew  that  the  defendant 
sold  the  goods  as  owner. 

Bule  discharged. 


1864. 
Nov.  21 


.} 


HARRISON  V.  BLACEBURK. 


Bill  of  Sale — Assignment  of  Personal 
Estate — Term  of  Tears — Possession  to  main- 
tain Trespass. 

By  who  W(u  yearly  tenant  of  the  dweUing- 
kouse  which  he  occupied,  being  indebted  to 
the  plaintiffs  executed  a  bill  of  sale,  by  which 
he  assigned  to  the  plaintiff  "all  the  household 
goods,  furniture,  stock-in-trade  and  other 
hmsehold  effects,  and  all  other  goods,  chattels 
and  effects  in  or  about  the  said  dwelling- 
house,"  ''and  all  other  the  personal  estate 
whatsoever,'"  of  the  said  B,  unth  power  to  the 
plaintiff  to  sell  the  same  in  case  of  default 
in  payment  of  the  debt  due  to  him  from  B, 
and  to  stand  possessed  of  the  monies  to  arise 
from  such  sate,  upon  trust  to  satisfy  the 
expenses  and  debt,  and  to  account  for  the 
surplus,  if  any,  to  the  said  B : — ^Held,  that 
notwithstanding  the  general  words  used,  B,*s 
term  or  interest  in  the  said  dufelling-hofise 
did  not  pass  under  such  bill  of  sale  to  the 
plaintiff. 

Held,  also,  that  epen  if  the  term  did  pass, 
the  plaintiff  could  not  before  entry  maintain 
an  action  of  trespass  in  respect  of  such 
dwdling-house. 

Trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house  and  premises, 
called  the  Bull's  Head  Inn,  and  seizing  and. 
converting  to  the  defendant's  use  divers 
trade  and  other  fixtures  and  goods  of  the 
plaintiff^  and  ejecting  the  plaintiff  fh)m  the 
said  dwelling-house  and  fixtures. 

Pleas — ^firet,  not  guilty;  secondly,  a  tra- 
verse that  the  said  dwelling-house,  fixtures 
and  goods  were  the  plaintiff's;  andlhirdly, 
leave  and  licence. 


The  action  was  brought  in  the  Common 
Pleas  at  Lancaster,  and  was  tried  before 
Williams,  J.,  at  the  Liverpool  Winter  Assizes 
for  1863,  when  it  was  agreed  that  the  facts 
should  be  stated  for  iJbe  opinion  of  the 
Court  in  the  following  special  case. 

Prior  to  the  month  of  July  1863,  John 
Battersby  was  tenant  of  the  Bull's  Head 
Inn,  in  the  declaration  mentioned.  In  the 
month  of  December  1861  the  said  ^ohn 
Battersby  was  indebted  to  the  plaintiff,  and 
on  the  20th  of  the  same  montii  Battersby 
executed  a  bill  of  sale  to  the  plaintiff,  which 
was  duly  filed  on  the  3rd  of  January  1862. 
The  said  John  Battersby  was  tenant  from 
year  to  year"  of  the  said  Bull's  Head  Inn, 
under  the  trustees  of  the  will  of  the  late 
Duke  of  Bridgwater,  who  were  the  owners 
of  the  Bull's  Head  Inn,  his  tenancy  com- 
mencing in  the  month  of  November  many 
years  ago.  On  the  2l8t  of  July  1863  the 
said  trustees  distrained  for  two  years'  rent 
in  arrear  of  the  said  Bull's  Head  Inn,  viz., 
for  the  sum  of  bU.  lU  4d  On  the  27th  of 
July  1863  a  sale  took  place  at  the  Bull's 
Head  Inn  under  the  said  distress,  at  which 
sale  the  whole  of  the  movables,  including 
furniture,  stock-in-trade  and  tenant's  fix- 
tures, were  sold  and  disposed  of  The  good- 
will, if  any,  was  not  put  up  for  sale,  and 
was  not,  nor  was  professed  td.be,  dealt  with 
at  the  said  sala  The  sale  did  not  realize 
sufficient  to  satisfy  the  arrears  of  rent  and 
expenses.  On  the  same  day,  viz.,  the  27th 
of  July  ]  863,  the  said  John  Battersby  signed 
the  following  memorandum,  and  gave  up 
possession  of  the  Bull's  Head  Inn  and  pre- 
mises to  his  landlords,  the  said  trustees  to 
the  kte  Duke  of  Bridgwater.  The  memo- 
randum above  referred  to  is  in  the  words  and 
figures  following: 

Bull's  Head  Inn,  Township  of  Bedford,  in 
the  county  of  Lancaster. 

I,  James  Battersby,  occupier  of  the  house 
known  by  the  sign  of  the  Bull's  Head, 
in  Bedford,  and  all  premises,  buildings, 
stabling  and  bowling-green  connected  there- 
with in  my  occupation  as  tenant  to  the 
trustees  of  the  late  Duke  of  Bridgwater. 
This  agreement,  made  this  day,  witnesseth 
that  I  do  hereby  give  up  peaceable  posses- 
sion of  all  the  idbresaid  house  and  premises 
this  day  into  the  hands  of  Mr.  Richard 
Higgins,  the  agent  of  the  aforesaid  premises 
for  the  trustees  of  the  late  Duke  of  Bridg- 
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water.  As  witness  my  hand  this  27th  day 
of  July  1863.         (Witness) 

James  Battersby  (his  +  mark). 
(Witnesses) 
.       William  Wilson, 
Kichard  F. 

On  the  same  day,  the  27thof  Jnly  1863, 
the  said  trustees  let  the  said  Bull's  Head 
Inn  and  premises  to  the  defendant,  at  a  rent 
of  20^.  per  annum,  who  entered  into  posses- 
sion on  the  same  day,  and  still  remains  in 
possession.  His  tenancy  commenced  as  and 
from  the  12th  of  May  1863,  but  the  pay- 
ment of  rent  commenced  from  the  said  27th 
of  July  1863.  The  plaintiff  by  himself  and 
by  his  agent  has  demanded  of  the  defen- 
dant possession  of  the  said  Bull's  Head  Inn 
and  premises,  and  has  requested  him  to 
withdraw  from  the  same,  but  the  defendant 
has  refused  so  to  do.  The  goodwill  of  the 
said  Bull's  Head  Inn  and  premises  is  of  no 
value  whatever. 

The  pleadings  in  this  action  on  both 
sides,  together  with  the  said  bill  of  sale 
which  was  in  the  words  and  figures  fol- 
lowing, fonned  part  of  this  special  case. 

"  This  indenture,  made  the  20th  day  of 
December  1861,  between  James  Battersby, 
of  Bedford,  in  the  countyof  Lancaster,  inn- 
keeper, of  the  one  part,  and  John  Harrison 
of  Horwich  in  the  said  county  of  Lancaster, 
common  brewer,  of  the  other  part  Whereas 
the  said  James  Battersby  is  now  indebted  to 
the  said  John  Harrison  in  the  sum  of  sixty 
pounds  for  ale  supplied  by  the  said  John 
Harrison  to  the  said  James  Battersby 
between  the  1st  day  of  January  1858  up 
to  the  date  of  these  presents,  and  the  said 
James  Battersby  has  agreed  to  secure  the 
repayment  thereof  in  manner  hereinafter 
mentioned.  Now  this  indenture  witnesseth 
that,  in  pursuance  of  the  said  agreement 
in  this  behalf,  and  also  in  consideration  of 
five  shillings  sterling  to  the  said  James 
Battersby  now  paid  by  the  said  John  Har- 
rison,  Jreceiprwhe^f  is  hereby  acknow- 
ledged,  he  the  said  James  Battersby  doth 
by  these  presents  grant,  bargain,  sell  and 
assign  unto  the  said  John  Harrison,  his 
executors,  administrators  and  assigns,  all 
and  every  the  household  goods  and  furni- 
ture, stock-in-trade  and  other  household 
effects  whatsoever,  and  all  other  goods, 
chattels  and  effects  now  being,  or  which 
shall  hereafter  be,  in,  upon,  or  about  the 


messuage  or  dwelling-house  and  premises 
occupied  by  the  said  James  Battersby  and 
known  as  the  Bull's  Head,  situate  in  Bed- 
ford  aforesaid,  and  all  other  the  personal 
estate  whatsoever  of  or  to  which  the  ssid 
James  Battersby  is  now  and  from  time  to 
time  and  at  all  times  hereafter,  so  long  as 
any  money  shall  remain  due  and  payable 
to  the  said  John  Harrison,  his  executors, 
administrators  and  assigns,  by  virtue  of 
these  presents  (1).  And  all  the  estate, 
right,  title,  interest,  claim  and  demand  of 
the  said  James  Battersby,  of^  in,  to,  or 
upon  the  said  several  premises  hereby 
assigned  or  intended  so  to  be  affiigned, 
together  with  full  power  and  authority 
which  the  said  James  Battersby  doth  hereby 
give  and  grant  unto  the  said  John  Harrison, 
his  executors,  administrators  and  assigns, 
at  the  costs  and  charges  of  the  said 
James  Battersby,  his  executors  or  adminis- 
trators, to  use  ike  name  or  names  and  act 
as  the  attorney  or  attomies  of  the  said 
James  Battersby,  his  executors  or  adminis- 
trators, in  or  about  recovering,  receiving, 
obtaining  and  giving  effectual  receipts  and 
discharges  for  the  same.  To  have,  hold, 
take,  receive  and  enjoy  the  said  premises 
hereby  assigned  unto  the  said  John  Har- 
rison, his  executors,  administrators  and 
assigns,  absolutely :  provided,  nevertheless, 
that  in  case  the  said  James  Battersby,  his 
heirs,  executors,  or  administrators,  shall, 
on  demand  made  thereof  in  writing  by  the 
said  John  Harrison,  his  executors,  adminis- 
trators or  assigns,  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  John  Hai^ 
lison,  his  executors,  administrators  or  as- 
signs, the  said  sum  of  60/.,  the  said  payment  to 
be  made  without  any  deduction,  then  these 
presents  shall  be  absolutely  void,  anything 
hereinbefore  contained  to  ihe  contraiy 
notwithstanding.  And  the  said  James 
Battersby  doth  hereby,  for  himself,  Iiis 
heirs,  executors,  administrators,  and  as- 
signs, covenant  with  the  said  John  Hairisoo, 
his  executors,  administrators  and  assigns, 
that  he,  the  said  James  Battersby,  his 
executors,  administrators,  and  assigns, 
shall  and  will,  on  demand  made  thereof 
as  aforesaid,  pay  or  cause  to  be  paid  unto 
the  said  John  Harrison,  his  executors, 
administrators,   or  assigns,  the  said  snm 

(1)  So  m  the  deed. 
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of  60/1  in  manner  aforesaid,  without  any 
deduction  and  without  fraud  or  further 
delay ;  but  it  is  hereby  expressly  declared 
and  agreed  that,  after  default  shall  be  made 
by  the  said  James  Battersby,  his  executors, 
administrators  or  assigns,  in  payment  of  the 
said  sum  of  60/.,  contrary  to  the  tenor  and 
effect  of  the  before-mentioned  proviso,  then 
and  in  such  case  it  shall  be  lawful  for  the 
said  John  Harrison,  his  executors,  adminis- 
trators or  assigns,  to  sell  and  dispose  of 
the  same  premises,  and  every  or  any  part 
thereof,  for  such  price  or  prices  as  can  be 
reasonably  had  or  gotten  for  the  same ;  and 
to  receive  and  ti^e  the  monies  to  arise 
from  such  sale  or  sales  thereof,  and  to  stand 
possessed  of  such  monies  upon  the  tnists 
following,  that  is  to  say,  upon  trust  in 
the  first  place  to  retain,  satisfy  and  dis- 
charge all  costs  charges  and  expenses  in- 
cidental to  these  presents,  and  in  the  next 
place  to  satisfy,  pay,  deduct  or  return 
unto  the  said  John  Harrison,  his  exe- 
cutors, administrators  or  assigns,  the  said 
principal  sum  of  60/.,  and  from  and  after 
full  payment  and  satisfaction  of  such  costs, 
chaises  and  expenses,  and  principal  sum  of 
60/.,  to  render  to  and  account  for  the 
surplus,  if  any,  of  the  money  arising  from 
such  sale  or  sales  aforesaid,  unto  the  said 
James  Battersby,  his  executors,  adminis- 
tratois  or  assigns.  And  it  is  hereby  lastly 
declared  and  agreed,  by  and  between 
both  the  said  parties  to  these  presents,  that 
the  receipt  or  receipts  of  the  said  John 
Harrison  for  any  money  payable  to  him 
under  these  presents  shall  be  a  good  and 
sufficient  receipt  and  discharge  to  any  pur- 
chaser or  purchasers. 

''In witness,  &c 

"  James  Battersby  (his  mark  +  and  seal). 
"John  Harrison.'' 

The  question  for  the  opinion  of  the  Court 
was,  whether,  upon  the  true  construction  of 
the  said  bill  of  sale  and  on  the  state  of 
facts  above  appearing,  any  right  or  interest 
in  the  Bull's  Head  Inn  and  premises,  and 
the  goodwill  thereof,  passed  to  the  plaintiff 
sufficient  to  sustain  the  declaration  against 
the  defendants. 

Edvwrd  James  {Baylis  vrith  him),  for 
the  plaintiff. — ^The  bill  of  sale  passed  the 
term  in  the  Bull's  Head  Inn,  which  was 
then  vested  in  Battersby ;  the  words  "  and 
all  other  the  personal  estate  whatsoever  "  of 


Battersby,  "  and  all  the  estate,"  <fec.  of  Bat- 
tersby "  of,  in,  to  or  upon  the  said  several 
premises  hereby  assigned,"  being  large 
enough  to  pass  his  interest  in  the  BuU's 
Head — Ringer  v.  Cann  (2) .  The  surrender  to 
the  landlord  had  no  operation,  as  Battersby 
at  that  time  had  nothing  to  surrender. 

Manisty^  contr^ — No  sufficient  interest 
in  the  inn  has  passed  to  the  plaintiff  to 
enable  him  to  maintain  this  action.  The 
plaintiff  never  entered,  but  only  demanded 
possession  of  the  premises;  he  cannot 
therefore  maintain  this  action  of  trespass — 
Litchfield  V.  Beady  (3)  and  Ttimer  v. 
Cameron's  Coalbrook  Steam,  dee.  Company 

(4). 

[Erle,  C.J. — WiUiams  v.  Bosanquet  (6) 

shews  that  the  assignee  of  a  lease  may  be 
made  liable  for  the  rent,  though  he  has 
never  entered  and  taken  actual  possession.] 
That  case  is  cited  by  Patteson,  J.  in 
Ryan  v.  Clark  (6),  as  an  authority  "  that 
entry  is  not  necessary  to  the  vesting  of  a 
term  of  years  in  the  lessee";  "though," 
says  that  learned  Judge,  "  for  the  purpose 
of  maintaining  an  action  of  trespass,  the 
lessee  must  enter;  since  that  action  is 
founded  on  the  actual  possession."  As  to 
the  necessity  of  such  entry  before  bringing 
trespass,  many  authorities  are  to  be  found 
cited  in  Roscoe  on  Eviclence,  10th  edit, 
p.  608.  Moreover,  there  is  nothing  on  the 
face  of  the  bill  of  sale  in  this  case  to 
shew  an  intention  to  pass  the  term,  or  any- 
thing more  than  the  personal  goods  and 
chattels  of  Battersby;  and  in  that  respect 
it  differs  from  the  case  of  Ritiger  v.  Cann 

(2)- 

Edioard  James  replied. 

Eble,  C.J. — I  am  of  opinion  that  the 
verdict  in  this  action  ought  to  be  entered 
for  the  defendant.  l^e  plaintiff  has 
brought  an  action  of  trespass  for  breaking 
and  entering  his  dwelling-house  and  pre- 
mises, known  as  the  Bull's  Head  Inn,  and 
he  claims  to  be  entitled  to  the  term  Bat- 

(2)  S  Mee.  k  W.  843;  b.  e.  7  Law  J.  Rep.  (n.s.) 
Exch.  108. 

(3)  5  Exch.  Rep.  939;  s.  o.  20  Law  J.  Rep.  (n.s.) 
Exch.  51. 

(4)  5  Ibid.  982  ;  8.c.  20  Law  J.  Rep.  (N.s.) 
Exch.  71. 

(6)  1  Brod.  k  B.  228. 

(6)  14  (}.B.Rep.  65;  8.  e.  18  Law  J.  Rep.  (n.s.) 
Q.B.  267. 
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tenby  had  therein  as  having  been  assigned 
to  him  by  Battersby  by  the  deed  of  Decem- 
ber 1861 ;  and  the  first  question  is,  whether 
such  term  was  assigned  to  the  pUintiff 
by  that  deed.  That  deed  recites  that  Bat- 
tersby had  agreed  to  repay  a  sum  of  60^, 
which  was  due  from  hun  to  the  plaintiff! 
It  afterwards  assigns  to  the  plamtifif  all 
the  household  goods,  chattels  and  effects  in 
or  about  the  dwelling-house  and  premises 
occupied  by  Battersby,  and  known  as  the 
Bull's  Head,  "and  all  other  the  personal 
estate  whatsoever  of  the  said  James  Bat- 
tersby,'' "  and  all  the  estate,''  &c  "  of  the 
said  J.  Battersby  of^  in,  to  or  upon  the  said 
several  premises  thereby  assigned."  Now, 
I  think  that  leads  me  to  the  conclusion  that 
the  parties  to  that  deed  intended  that  it 
should  be  an  assignment  of  chattels,  as  ordi- 
narily understood  by  that  expression,  and 
not  chattels  real.  General  sweeping  words 
have  been  often  held  to  mean  only  things 
^u$den^  generis  with  those  which  have  been 
previously  specified  in  thedeed,  andhere  they 
are  confined  to  chattels,  strictly  so  called; 
and  such,  I  think,  is  the  meaning  of  the  deed. 
It  is  not  likely  that  a  creditor  would  take 
an  assignment  of  a  lease,  by  which  he 
would  make  himself  liable  for  the  rent ;  and, 
at  aU  events,  if  it  had  been  meant  that  he 
should  take  the  term,  it  is  very  reasonable 
to  suppose  that  the  deed  would  have  con- 
tained some  express  provision  about  it 
This  deed  provides  that  in  case  of  deDeiult 
by  Battersby  in  payment  of  the  debt,  the 
plaintiff  may  sdl  the  premises — that  is, 
the  things  assigned — ^and  receive  the  money 
fi-om  such  sale,  upon  trust  to  retain  and 
satisfy  the  expenses  and  debt,  and  to  render 
the  surplus,  if  any,  to  Battersby ;  but  there 
is  no  provision  for  paying  the  rent,  which 
ordinarily  would  have  been  the  case  had  it 
been  intended  that  the  plaintiff  should 
become  assignee  of  the  term.  Bent  is 
always  due  from  the  assignee  of  a  lease 
because  of  the  covenant  with  the  landlord ; 
and  it  is  therefore  reasonable  in  such  a 
case  as  this,  had  it  been  intended  to  pass 
the  term,  that  some  provision  should  have 
been  made  for  the  payment  of  the  rent  out 
of  the  proceeds  of  the  sale.  The  case  of 
Ringer  v.  Cann  (2)  was  a  decision  upon  a 
deed,  in  which  there  were  terms  like  those 
in  the  present  one ;  but  there  are  two 
strong  distinctions  between  that  case  and 


the  present,  for  there  the  assignment  was 
for  the  benefit  of  creditors,  and  in  former 
days  the  rule  was  for  a  debtor  to  assign  in 
such  case  aU  his  property,  and  in  the  next 
place,  there  the  trust  to  sell  Qontained  a 
provision  for  the  payment  of  the  rent  out 
of  the  proceeds  of  the  sale.  I  therefore 
think  the  term  did  not  pass  under  the 
general  wtNrds  in  this  deed. 

I  am  also  of  opinion  that  an  assignee 
of  a  term  cannot  maint>ain  trespass  unless 
he  has  actually  entered  on  the  premises. 
The  law  is  so  stated  by  Patteson,  J.  in  RpoM 
V.  Clark  (6)  and  in  Roscoe  on  Evidence,  The 
mere  assignment  will  prove  the  averment  of 
the  premises  being  vested  in  the  assignee  in 
an  action  on  the  covenant;  but  that,  accord- 
ing to  the  authorities,  is  not  sufficient,  with- 
out actual  entry,  to  enable  the  assignee  to 
maintain  trespass. 

Bylbs,  J. — ^I  am  of  the  same  opinion. 
No  doubt,  the  personal  estate  of  a  person 
would  include  a  term  of  years,  whether 
such  term  was  beneficial  or  not ;  but  whether 
the  term  would  pass  under  an  assignment 
of  the  personal  estate  would  depend  on  thein- 
tention  of  the  parties,  to  be  collected  firom 
the  instrument.  In  Fayler  y.  Homeroom 
(7)  the  general  words  of  release  were 
restrained  by  the  particular  recital ;  and  in 
Ratdinge  v.  Jennings  (8)  the  word  "effects" 
in  a  will  was  restrained  to  articles  efmsdem 
generis  with  those  specified.  The  only  dif- 
ficulty I  have  felt  has  been  occasioned  by 
the  case  of  Ringer  y.  Cann  (2) ;  but  my 
Lord  has  well  distinguished  that  case  from 
the  present  one.  I  observe  also  that  Farke, 
B.,  in  Ringer  y.  Cann  (2),  refers  to  the 
clause  as  to  the  payment  of  the  rent,  and 
says  that  "  it  is  not  confined  to  the  future, 
but  applies  to  the  bygone  rent  as  well,"  and 
that  "  the  provision  enables  the  trustees  to 
pay  it,  whether  they  take  possession  of  the 
property  or  not"  In  the  present  case,  if 
the  intention  had  been  to  pass  the  term, 
the  first  directions-of  the  trust  would  have 
been  to  pay  the  rent ;  but  that  is  not  so, 
and  the  plaintiff  is  to  apply  the  proceeds 
to  other  purposes.  There  is  also  this  fin*- 
ther  distinction,  that  in  the  case  of  Ringer 
V.  Cann  (2)  growing  crops  were  assigned, 
which  made  it  more  necessary  that  the 


(7)  4  M.  &  8. 42S. 
(S)  18  Ves.  89. 
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term  should  have  been  ako  assigned.  With 
respeet  to  the  other  point,  I  overlooked  at 
finttbedistinction between  "ejectment*'  and 
''trespass'';  but  my  Brother  Keating  has 
pointed  that  out  to  me,  and  that  the  objec- 
tion against  bringing  ejectment  before 
entry  was  obviated  by  the  party  defending 
being  obliged  to  enter  into  an  admission 
confessing  the  entry  and  ouster. 

Ejuting,  J. — Not  having  heard  the 
whole  of  the  argument,  I  can- only  say  that^ 
as  &r  as  I  have  heard,  I  concur  in  the 
judgment  of  the  Court  as  expressed  on 
both  points. 

Judgment  for  the  defendant 


1864. 
Nov. 


64.      ) 
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MITCALFB  V.  WBBTAWAY. 


Deedf  Construction  of — Reservation  ortt 
of  Lease — Assigns — Edsement — Licensee. 

To  trespass  for  entering  the  plainHff*s 
-iandj  described  as  land  on  each  side  of  a 
certain  slip,  the  defendant  pleaded  that 
before  the  plaintiff  teas  possessed  of  the  landy 
in  which,  dkc,  a  certain  railway  company 
were  the  owners  in  fee  of  the  said  land  and 
sUpf  and  that  they  demised  the  land  in 
which,  isc,  '<  excepting  and  reserving  there- 
out the  said  slip,  and  the  dues  payable  for 
the  use  thereof,  and  excepting  and  reserving 
to  the  sadd  company,  their  assigns,  officers, 
servants  and  workmen,  free  access  to  and 
from  the  said  slip,  for  the  purpose  of  using 
and  working  the  same  or  otherwise,**  and  that 
the  said  company  granted  their  licence  to 
the  defendant  to  work  and  use  such  slip,  arid 
the  plea  justified  the  trespass  as  being  comr 
miUed  in  the  exercise  of  such  licence  : — Held, 
a  good  defence,  as  the  reserwUion  in  the 
demise  enabled  the  company  to  use  the  slip 
hy  themselves  or  their  licensees,  and  the  word 
*'  assigns"  was  not  to  be  construed  as  limited 
to  persons  taking  an  estate  in  the  land, 

Trasposs  for  breaking  and  entering  land 
of  the  plaintiff,  described  as  land  on  each 
side  of  a  certain  slip,  and  placing  and  keep- 
ing on  the  plaintiff's  land,  on  each  side 
of  the  said  slip,  divers  tools,  &c 

Plea — ^That  before  the  plaintiff  was  pos- 
Mssed  of,  or  had  any  title,  estate  or  interest 
in  the  said  Und,  the  then  Eastern  Counties 
New  Suugb,  84.— C.P. 


Railway  Company,  now  called  the  Qreat 
Eastern  Railway  Company,  were  and  still 
are  seised  in  their  demesne  as  of  fee  of  and 
in  the  said  land,  and  also  of  and  in  certain 
land  and  premises  called  and  used,  and  to 
be  used  as  a  slip;  and  being  so  seised  they, 
by  a  deed  made  between  them  of  the  one 
part,  and  William  Stephen  Andrews  of  the 
other  part,  demised  and  leased  the  said 
land,  in  which,  (fee,  to  the  said  W.  S.  An* 
drews,  to  hold  the  same  to  him  for  a  certain 
term  therein  mentioned,  and  not  yet  ex- 
pired, the  said  company  excepting  and 
reserving  out  of  that  demise  the  said  slip, 
shewn  and  distinguished  by  the  letter  A  in 
a  map  or  plan  drawn  in  the  maigin  of  the 
said  deed,  and  the  machinery  and  appa- 
ratus connected  therewith,  and  the  site 
thereof,  and  excepting  and  reserving  unto 
the  said  company,  their  successors  and 
assigns,  officers,  servants  and  workmen, 
free  access  at  all  times  to  and  from  the 
said  slip  for  the  purpose  of  working  and 
using,  or  repairing  the  same  or  other- 
wise, and  which  said  deed  was  and  is 
in  the  words  and  to  the  tenor  foUowii^g : 
^^This  indenture,  made  the  25th  day  of 
March  1856,  between  the  Eastern  Counties 
Railway  Company  of  the  one  part,  and 
William  Stephen  Andrews,  of  Lowestoft,  in 
the  county  of  Suffolk,  Esquire,  of  the  oUier 
part,  witnesseth  that,  in  consideration  of 
the  rent  hereinafter  reserved,  and  of  the 
covenants,  stipulations  and  agreements 
hereinafter  contained  on  the  part  of  the 
said  W.  S.  Andrews,  his  executors,  admin- 
istrators and  assigns,  to  be  observed  and 
performed,  the  Eastern  Counties  Railway 
Company  do  hereby  demise  and  lease 
unto  the  said  W.  S.  Andrews,  his  exe- 
cutors, administrators  and  assigns,  all  that 
piece  or  parcel  of  land,  situate,  lying 
and  being  at  Lowestoft  aforesaid,  ad- 
joining or  near  to  the  harbour  there,  now 
and  for  some  time  past  used  as  a  ship- 
yard, together  with  the  buildings,  work- 
shops, sheds  and  other  erections  now  stand- 
ing and  being  therein,  as  the  same  are  par- 
ticularly delineated  and  shewn  o|i  the  map 
or  plan  in  the  margin  of  these  presents,  and 
thereon  coloured  pink,  together  also  with 
all  and  singular  the  rights,  members,  ease- 
ments and  appurtenances  to  the  said  piece 
of  land,  ship-yard  and  premises  belonging, 
or  in  anywise  appertaining,  as  the  same 
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are  now  in  the  occnpation  of  the  said  W.  S. 
Andrews,  except  and  always  reserved  out  of 
this  demise  the  patent  sUp,  shewn  and  distin- 
guished by  the  Utter  A  in  the  said  map  or 
plan,  and  the  machinery  and  apparatus 
connected  therewith,  and  the  site  thereof,  and 
the  dues  and  payments  payable  for  (he  use 
thereof  and  except  and  always  reserved  unto 
the  said  company,  their  successors  and 
assigns,  officers,  servants  and  workmen,  free 
access  at  all  times  to  and  from  the  said  slip 
for  the  purpose  of  using  and  working,  or 
repairing  the  same  or  otherwise,  to  have  and 
to  hold  the  said  piece  of  land,  yaid,  erec- 
tions, buildings  and  premises  hereinbefore 
demised,  or  expressed  and  intended  so  to 
be,  unto  the  said  W.  S.  Andrews,  his  exe- 
cutors, administrators  and  assigns,  hence- 
forth for  and  during  and  unto  the  full  end 
and  term  of  twenty-one  years,  computed 
from  the  25th  day  of  March  1856,  jridding 
and  paying  therefore  yearly  and  every  year 
during  the  said  term  the  annual  rent  or 
yearly  sum  of  80^"  by  the  quarterly  pay- 
ments therein  mentioned. 

(The  deed  contained  a  covenant  by  the 
said  W.  S.  Andrews  to  pay  the  company 
the  said  rent,  also  to  build  on  the  demised 
land  and  premises  further  buildings  fit  for 
a  ship-buUding  yard,  and  to  insure  and 
keep  the  premises  in  repair,  and  that  the 
same  should  not  be  used  otherwise  than  as 
a  ship-building  and  repairing  yard  without 
the  consent  of  the  said  company,  their  suc- 
cessors or  assigns.  There  was  also  a  pro- 
viso against  the  said  W.  S.  Andrews  being 
entitled  to  use  the  Lowestoft  Harbour  or 
works  for  loading  or  shipping  materials 
(except  for  his  own  private  use  in  the  said 
demised  yard),  or  for  any  other  purpose 
than  for  launching  or  hauling  up  vesseb 
from  or  to  the  said  yard,  and  for  the  said 
W.  S.  Andrews  to  indemnify  the  said  com- 
pany against  any  injury  occasioned  by  such 
launching  or  hauling  up.  And  the  deed 
further  contained  a  proviso  for  re-entry 
by  the  said  company  for  non-payment  of 
rent  or  breach  of  any  of  the  covenants  before^ 
contained,  and  also  a  proviso  for  deter- 
mining the  said  lease  on  giving  certain 
notice  therein  mentioned,  and  a  stipulation 
that  if  the  lease  should  be  so  determined 
by  the  said  company,  in  pursuance  of  such 
proviso,  they  should  pay  to  the  said  W.  S. 
Andrews/  his  executors,  administrators  or 


assigns,  the  amount  of  the  working  value 
to  an  incoming  tenant,  at  the  determlnatioB 
of  the  lease,  of  all  workshops^  sheds,  erec- 
tions, buildings  or  improvements  whidi 
should  have  been  erected  or  made  by  W.  & 
Andrews  in  the  said  demised  premises  io 
pursuance  of  his  covenant) 

The  plea  then  averred  that  the  said  com- 
pany, before  and  at  the  said  times  when, 
ice.,  gave  and  granted  to  the  defendant  their 
licence  and  permission  to  work  and  use  the 
said  slip,  and  he  at  the  said  times  when, 
ke,,  worked  and  used  the  same  under  such 
licence  and  permission,  and  the  trespasses 
complained  of  were  a  use  and  exenase  by 
him  of  the  said  ri^t  and  power  so  excepted, 
reserved  and  given  by  the  said  deed.  The 
plea  then  justified  the  committing  the  tres- 
passes complained  of  for  the  purpose  of 
using  the  said  slip  under  the  said  licence. 

Demurrer  to  the  plea,  and  joinder 
therein. 

Keane  (Douglas  Browne  with  him),  in 
support  of  the  demurrer. — The  plea  does 
not  justify  committing  the  trespass  on  the 
plaintiff's  land  on  the  ground  of  the  defen- 
dant being  a  servant  or  workman  of  the 
railway  company,  and  as  such  exerdsing 
on  behalf  of  the  company  the  right  of  free 
access  reserved  to  them  by  the  deed  for  the 
purpose  of  enabling  them  to  use  the  slip ; 
neither  does  the  plea  shew  that  any  estate 
in  the  slip  had  been  assigned  by  tibe  said 
company  to  the  defendant^  so  as  to  consti- 
tute the  defendant  an  assign  of  the  com- 
pany within  the  meaning  of  the  resenra- 
tion,   and  as  such  entitle  him  to  have 
free  access  over  the  plaintiff's  land;  but 
it  only  states,  that  the  pompany  granted 
to  the  defendant  their  licence  to  work  and 
use  the  said  slip;  and  it  is  submitted  tbat 
a  mere  licensee  is  not  entitled  under  this 
reservation  to  exercise  the  right  of  ease- 
ment which  is  claimed  over  the  plaintiff's 
land.    The  right  of  a  licensee  may  be  seen 
with  reference  to  commons.    In  Com.  Dig. 
tit  *  Common,'  (F.2),  it  is  said,  "But  he 
who   has  common   appendant  or  appu^ 
tenant    for  cattle    levant   and   coudiant, 
cannot  use  the  common  with  the  cattle 
of  a  stranger." — "Nor  can  he  license  his 
tenants  at  will  to  put  their  cattle  there," 
citing  1  Rol.  Abr.  402,  L  36.    It  is  ad- 
mitted that  the  company  themselves,  and 
the  assignees  of  the  reversion,  have  the 
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light  of  access  claimed  in  this  plea.  But 
that  right  ought  not  to  extend  to  the 
fioenseeB  of  the  company,  for  they  might 
liceofle  any  number  of  persons,  and  the 
consequence  might  be  most  serious  to  the 
plaint^  and  feital  to  the  enjoyment  of  his 
property  if  the  right  of  access  over  the 
plaintiff's  land  could  be  claimed  by  every 
snch  licensee.  The  following  passage  in  the 
judgment  of  Yaughan,  C.  J.,  in  Thomas  v. 
Scfmll  (1),  is  quoted  with  approval  by 
Alderson,  B.  in  delivering  the  judgment 
of  the  Court  of  Exchequer  in  the  case  of 
Wopd  V.  LedbiUer  (2)  :  '<  A  dispensation 
or  licence  properly  passes  no  interest,  nor 
ahers  or  transfers  property  in  anything, 
but  only  makes  an  action  lawful  which 
without  it  had  been  unkwfuL"  This  sub- 
ject is  discussed  in  Whaley  v.  Laing  (3), 
and  in  a  note  to  Armory  v.  Delamirie  (4). 
If  this  be  so,  then  no  estate  whatever  passed 
to  the  defmdant  under  the  licence  granted 
to  him  by  the  company,  and  he  conse- 
quently had  no  right  to  any  easement  over 
^e  plaintiff's  land,  and  the  plea  is  no 
answer  to  the  action. 

BcviU  {(/MaUey  with  him),  contriL — 
The  question  depends  on  the  construction 
of  the  deed  set  out  in  the  plea.  The  reser- 
Tation  of  the  slip  to  the  company  would, 
without  anjrthing  more  in  the  deed,  have 
earned  with  it  iJl  things  necessary  for  the 
convenient  use  of  the  slip  by  the  company. 
The  exception  b  to  be  construed  as  a 
giant,  and  in  1  8hep,  Touch,  89,  it  is  said, 
"  Touching  things  granted,  these  rules  are 
first  to  be  known:  where  anything  is 
granted,  all  the  means  to  attain  it,  and 
all  the  froits  and  effects  of  it,  are  granted 
Also,  and  shall  pass  inclusive  together  with 
the  thing  by  the  grant  of  the  thing  itself, 
without  the  words  cum  perUnentUi,  or  any 
such  like  words." — **  By  the  grant  of  trees  is 
granted  withail  (unless  the  right  of  cutting 
he  restrained,  and  it  may  be  restrained  so 
u  to  preserve  them  for  ornament,  &c.) 
power  to  cut  them  down  and  take  them 
away.  By  the  grant  of  mines  is  granted 
tbe  power  to  dig  them,  and  by  the  grant 

(1)  Yaughan,  851. 

(2)  18  Mm.  k  W.  888;  1.0.  14  Law  J.  Bep. 
(x.8.)  Ezch.  161. 

(8)  2  Hori.  &N.  472;  b.o.  26  Law  J.  Bep.  (ir.s.) 
B«di.  827. 
(4)  1  Smith's  L.C.  804,  note,  5th  ed. 


of  fish  in  a  man's  pond  is  granted  power 
to  come  upon  the  banks  and  fish  for  them." 
In  a  note  thereto  by  Mr.  Preston  it  is 
added,  "and  he  may  justify  doing  so,  but 
he  cannot  justify  the  digging  a  trench  to  let 
the  water  out  to  take  tiie  fish,  for  he  may 
take  them  by  nets  and  other  devices ;  but 
if  there  were  no  other  means  to  take  them, 
he  might  dig  a  trench — FincKs  Law^  63." 
The  case  of  Band  v.  Kingseote  (5)  also 
supports  the  construction  now  contended 
for,  and  shews  that  what  is  necessary  for 
having  the  right  reserved  by  the  reserva- 
tion is  also  reserved  with  it  to  the  owner 
of  the  soil,  and  in  Richard  Liford^s  case 
(6)  it  was  resolved,  "  that  when  the  lessor 
excepted  the  trees  and  afterwards  had  an 
intention  to  sell  them,  the  law  gave  him 
and  them  who  would  buy  power  as  inci- 
dent to  the  exception  to  enter  and  -shew 
the  trees  to  those  who  would  have  them, 
for  without  sight  none  would  buy,  and 
without  entry  they  could  not  see  them." 
To  the  same  effect  is  1  Wms.  Saund,  323, 
note  6.  Therefore,  without  the  word 
"  assigns,"  under  the  mere  exception  of  the 
slip,  idl  that  would  be  necessary  for  the 
use  of  it  by  the  company  and  their  ser- 
vants would  pass;  but  the  exception  in  this 
case  goes  further :  it  excepts  and  reserves 
to  the  company  the  dues  and  payments 
payable  for  the  use  of  the  slip,  which  ne- 
cessarily contemplates  dues  and  payments 
payable  by  other  persons  than  the  com- 
pany, shewing  that  it  was  contemplated 
that  the  slip  might  be  used  by  other  per- 
sons than  the  company,  and  who  would 
have  to  pay  the  company  for  being  allowed 
by  them  to  so  use  it  There  is,  lastly,  the 
express  reservation  of  free  access  to  and 
from  the  slip  to  the  company,  their  assigns 
and  servants. 

KeanCf  in  reply,  cited  The  Durham  and 
Sunderland  Railway  Company  v.  Walker 
(7),  The  King  v.  Tardebtgg  (8)  and  The 
King  v.  the  Inhabitants  of  Mellor  (9). 

Erle,  C.J. — ^I  am  of  opinion  that  our 
judgment  should  be   for  the    defendant. 

(5)  6  Mee.  &  W.  174;  i.  o.  9  Law  J.  Rep.  (ir.8.) 
Ezch.  279. 

(6)  1  Rep.  52,  a. 

(7)  2  Q.B.  Rep.  940 ;  a.  o.  11  Law  J.  Rep.  (v.s.) 
Exch.  442. 

(8)  1  East,  528. 

(9)  2  Ibid.  189. 
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This  is  an  action  of  trespass  on  land,  and 
the  case  turns  on  the  meaning  of  the  ex- 
ception in  the  demise  of  the  land  under 
which  the  plaintiff  claims  to  be  entitled  to 
the  sama  The  demise  is  a  demise  by  the 
Qreat  Eastern  Bailway  Company,  excepting 
and  reserving  thereout  a  certain  slip,  and 
excepting  and  reserving  to  the  said  railway 
company,  their  successors  and  assigns, 
officers,  servants  and  workmen,  free  access 
at  all  times  to  and  from  the  slip  for  the 
purpose  of  using  and  working  or  repairing 
the  same.  Now  the  effect  of  such  exception 
and  reservation  was^  I  think,  that  the  slip 
was  retained  by  the  grantors  and  owners 
in  fee  simple,  and  that  they  were  at  liberty 
to  make  any  use  of  it,  by  themselves,  their 
servants  or.  licensees,  which  they  pleased. 
The  company  might  so  use  the  slip  them- 
selves or  they  might  pass  their  interest 
therein  for  any  part  of  the  term  demised 
to  any  person,  who  would  then  be  an  as- 
signee thereol  The  intent  of  the  reserva- 
tion was,  I  think,  to  enable  the  company 
to  make  the  slip  available  for  earning  dues, 
or  for  being  used  in  any  other  manner  in 
which  an  owner  might  choose  to  exercise 
his  right  of  dominion  over  it. 

Bylbs,  J. — I  am  of  the  same  opinion, 
and  I  should  have  come  to  the  same  con- 
clusion if  the  word  *' assigns"  had  been 
absent  from  this  part  of  the  deed  The 
case  of  Harrifon  v.  BlacJAum  (10),  which 
we  have  just  decided,  is  an  instance  in 
which  a  deed  should  be  construed,  not 
strictly,  but  according  to  the  apparent  in- 
tention of  the  parties.  Now,  in  this  case 
the  company,  who  have  been  in  the  habit 
of  receiving  dues  in  respect  of  this  slip  and 
ship-yard,  demise  the  i^ip-yard,  excepting 
therefrom  this  slip,  and  they  reserve  to 
themselves,  their  assigns,  officers,  servants 

(10)  Ante,  p.  109. 


and  workmen  hee  aceess  to  and  from  such 
slip.  It  may  be  admitted  that  these  words, 
^  officers,  servants  and  workmen,"  exclude 
a  licensee,  but  they  would  be  satisfied  if 
the  persons  exercising  such  right  of  access 
were  the  offices,  servants  or  wortmea  of 
a  licensee  of  the  company.  It  is  plain  that 
if  the  company  lent  the  slip  by  aawigning 
it  to  any  one  for  a  week,  sudi  assignee 
would  be  a  licensee  for  that  purpose,  and 
his  officers  would  be  those  of  an  assignee 
to  which  the  reservation  extends.  Are  we 
then  to  give  the  vroid  "assign"  the  strict 
hteanl  interpretation  of  only  such  persons 
as  have  an  estate  in  the  premises  sufficient 
to  maintain  trespass,  or  are  we  to  construe 
it  as  meaning  those  who  have  a  right  to 
use  the  slip,  by  which  means  the  company 
are  able  to  earn  dues  in  respect  of  it!  I 
think  that  the  latter  is  vnthin  the  true 
meaning  of  the  deed. 

KsATiNa,  J. — ^It  is  impossible,  I  think, 
that  the  word  "  assigns"  can  be  limited  to 
persons  taking  an  estate  in  the  land ;  for, 
as  has  been  pointed  out  by  Mr.  Bovill,  the 
subject-matter  of  the  exception  is  not  merely 
the  slip,  but  extends  also  to  dues  and  pay- 
ments payable  for  the  use  of  the  slip^  and 
it  is  therefore  clear  that  it  was  oonton- 
plated  there  would  be  a  use  of  the  slip  by 
others  than  the  company,  and  by  persons 
who  would  render  dues  and  payments  to 
the  company  for  the  privilege  of  having 
such  use.  But  if  that  be  the  case,  then  the 
construction  which  has  been  contended  for 
by  Mr.  Keane  would  preclude  the  com- 
pany from  enjoying  what  they  have  by 
this  deed  expressly  resored  to  themsdves, 
namely,  dues  for  the  use  of  the  slip  by 
persons  whom  they  may  license  for  sudi 
purpose,  and  who  are  not  perscms  coming 
within  the  strict  legal  meaning  of  «s- 
signees. 

JudffmeiUfar  the  drfendanL 
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Marine  Insurance — Contraband  of  War 
—Foreign  Judgmenf — Eetoppel, 

The  declaration  was  on  apolicy  of  tnaur- 

anee  on  goods  from  London  to  a  port  not 

alleged  to  be  newtraL    It  was  in  the  usual 

form^  and  alleged  a  loss  by  a  peril  insured 

(igainst.    The  defendant  pleaded  that  the 

goods  were  eonih'aband  of  war^  and  were 

dipped  for  the  purpose  of  being  sent  to 

and  imported  into  a  belligerent  port,  and 

<dto  that  the  ship  was  carrying  goods  and 

papers  which  rendered  her  liable  to  be  seized^ 

9sd  that  she  was  seized  accordingly^  which  wets 

the  loss  complained  of  ;  of  aU  which  thedefenr 

dant,  at  the  time  of  signing  the  policy,  was 

ignorant : — ^Held,  a  badplea^  as,  upon  the  true 

interpretation  of  the  first  aUegation,  it  was 

cfmsisknt  therewith  that  the  ship  was  on  her 

voyage  to  a  neutral  port,  in  which  case  there 

WIS  no  breach  of  neutrality;  and  that  the 

allegation  that  the  ship  was  carrying  goods 

<imI  papers  which  rendered  her  liable  to  be 

seized  was  insufficient,  because  it  was  not 

^feton  that  the  goods  were  the  plaintiff^s 

goods,  or  that  he  was  responsible  for  the 

ftate  of  the  ship^s  papers. 


The  defendant  also  pleaded,  by  way  of 
estoppel,  a  judgment,  by  a  foreign  Court, 
of  condemnation  of  the  ship  and  cargo,  im 
which  it  was  found,  as  a  ground  of  condemn 
nation,  that  the  ship  was  laden  in  whole  or 
in  pari  unth  articles  contraband  of  war,  and 
had  ihem  in  the  act  of  transportation  at  sea; 
and  that  she  was  not  truly  destined  to  the  port 
of  Matamoras,  but  to  some  other  port,  and  in 
aid  and  for  the  use  of  persons  then  at  war 
with  the  United  States,  and  in  violation  of 
the  law  of  nations;  and  that  the  ship*s 
papers  were  simulated  and  false  as  to  her 
real  destination  :  —  Held,  that  this  judg- 
ment did  not  conclusively  find  that  the 
ship  had  not  sailed  for  Matamoras,  or 
that  she  had  deviated  from  her  voyage,  but 
only  that  the  ultimate  destination  of  the 
ship,  or  goods,  or  both,  was  some  other  pott 
than  Matamoras,  and  that  upon  this  inter" 
pretation  of  the  judgment  the  facts  conclu- 
sively found  were  insufficient. 

Held,  also,  per  Erie,  C.J.  and  Byles,  J., 
that  such  a  judgment  could  not  be  pleaded 
as  an  estoppel. 

Declaration  against  an  underwriter,  on 
a  policy  of  insurance  made  by  him  "with 
the  plaintiff,  who  was  agent  for  Messrs. 
Weatherell  k  Ca,  on  goods  on  board  the 
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Peterkofff  at  and  from  London  to  Mata- 
moras,  with  leave  to  call  at  any  interme- 
diate port  or  ports,  valued  at  600^  The 
l^erils  were  the  ordinary  perils,  and  a  loss 
was  alleged  by  a  peril  insured  against 

Third  plea,  that  the  said  ship,  with  the 
said  goods  on  board  thereof,  did  not  sail 
on  the  voyage  covered  by  the  said  policy, 
as  in  the  declaration  alleged. 

Seventh  plea,  that  the  said  goods  were 
contraband  of  war,  and  were  shipped  by 
the  plaintiff  and  the  said  Messrs.  James 
Weatherell  k  Co.  for  the  purpose  of  being 
sent  to  and  imported  into  a  port  in  North 
America,  situate  in  a  State  then  and  now 
engaged  in  hostilities  with  the  United 
States  of  America,  and  were  liable  to  be 
seized  by  the  cruisers  of  the  United  States 
as  contraband  of  war ;  and  that  the  ship 
in  the  policy  mentioned  was,  during  the 
continuance  of  the  risk,  and  at  the  time 
of  the  loss,  carrying  goods  and  papers 
which  rendered  her  Uable  to  be  seized  by 
such  cruisers ;  and  that  the  said  ship  and 
goods  were  seized  accordingly,  which  is 
the  loss  complained  of;  of  all  which  the 
defendant,  before  and  at  the  time  of  making 
the  said  insurance  and  subscribing  the  said 
policy,  was  totally  ignorant 

£]ghth  plea,  that  before  action  brought 
the  said  ship  and  goods  were,  diiring  hos- 
tilities between  the  United  States  of  Ame- 
rica and  the  Confederate  States,  seized  by 
the  cruisers  of  the  United  States  of  Ame- 
rica, and  carried  into  a  port  of  the  said 
United  States,  and  such  proceedings  were 
thereupon  duly  and  according  to  the  law 
of  nations  had,  that  afterwards  and  before 
action  brought  it  was  duly  adjudged  and 
determined  by  a  United  States  Prize  Court, 
held  at  New  York,  in  the  said  United 
States,  and  then  having  competent  juris- 
diction in  that  behalf,  that  the  said  ship 
was  knowingly  on  the  voyage  aforesaid 
laden  in  whole  or  in  part  with  articles  con- 
traband of  war,  and  had  them  in  act  of 
transportation  at  sea;  and  that  the  said 
ship,  with  her  said  cargo,  was  not  truly 
destined  to  the  port  of  Matamoras,  but,  on 
the  contrary,  was  destined  to  some  other 
port  or  place,  and  in  aid  and  for  the  use 
of  persons  then  at  war  with  the  said  United 
States,  and  in  violation  of  the  law  of 
nations;  and  that  the  ship's  papers  were 


simulated  and  &lse  as  to  her  real  destin- 
ation; and  thereupon  it  was  considered 
and  adjudged  by  the  said  Court,  then  having 
competent  jurisdiction  in  that  behalf  that 
the  said  ship  and  her  cargo  were  subject 
to  condemnation  and  forfeiture,  and  that 
the  same  should  be  condemned  and  forfeited 
accordingly,  which  is  the  loss  complained 
oL  And  the  defendant  sa3r8,  that  before 
action  brought  all  things  had  happened 
and  all  times  had  elapsed  necessary  to 
make  the  said  judgment  binding  on  the 
plaintiff,  and  to  entitle  the  defendant  to 
plead  the  same  as  an  answer  to  this  action; 
and  the  said  judgment  so  pronounced  was 
absolutely  final  and  conclusive,  and  is  still 
in  fiill  force  and  effect,  not  reversed,  an- 
nulled or  otherwise  vacated. 

First  replication,  taking  issue  on  all  the 
pleas. 

Second  replication,  to  the  seventh  plea, 
that  the  voyage  in  the  declaration  and  in 
the  policy  of  insurance  mentioned  was  a 
voyage  to  a  certain  port  in  Mexico^  to  wit, 
to  Matamoras,  and  not  a  voyage  to  any 
port  in  North  America  situate  in  a  state 
then  or  now  engaged  in  hostilities  with  the 
United  States  of  America ;  and  that  the 
said  ship  and  goods,  while  proceeding  on 
the  said  voyage  to  the  said  port  of  Mata- 
moras, were  seized  as  in  the  declaration 
alleged. 

The  plaintiff  also  demurred  to  the  seventh 
and  eighth  pleas. 

First  rejoinder — ^The  defendant,  as  to  so 
much  of  the  plaintiff's  first  replication  as 
relates  to  the  defendant's  third  plea,  says, 
that  the  pkintiff  ought  not  to  be  admitted 
to  take  issue  on  the  third  plea,  and  deny 
the  truth  thereof  because  he  says  that 
before  action  brought  the  said  ship  and 
goods  were,  during  hostilities  between  the 
United  States  of  America  and  the  Con£»- 
derate  States,  seized  and  carried  into 
port  as  in  ^e  eighth  plea  mentioned, 
and  such  proceedings  were  thereupon  had, 
and  such  adjudication  made  as  in  that 
plea  mentioned,  and  that  before  action 
brought  all  things  had  happened,  and  aU 
times  had  elapsed  necessary  to  make  the 
said  adjudication  binding  on  the  plaintiff, 
and  to  entitle  the  defendant  to  rejoin  the 
same  as  an  estoppel  to  the  plaintiff's  said 
replication  to  the  defendant's  third  plea, 
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and  that  the  said  judgment  was  absolutelj 
final  and  oonclusive,  and  BtiU  is  in  fiiU 
force  and  effect,  and  not  reversed,  anntdled, 
or  otherwise  vacated. 

Third  rejoinder — ^And  for  a  further  re- 
joinder to  tiie  plaintiff's  second  replication 
to  the  defendant's  seventh  plea,  the  defen- 
dant says,  that  the  plaintiff  ought  not  to 
be  admitted  to  plead  the  second  replication 
to  the  seventh  plea,  because  he  says  that 
before  action  brought  the  said  ship  and 
goods  were,  duiing  hostilities  between  the 
United  States  of  America  and  the  Confede* 
rate  States,  seized  by  the  cruisers  of  the  said 
United  States,  and  carried  into  a  port  of  the 
said  United  States,  and  such  proceedings 
were  thereupon  didy  and  according  to  the  law 
of  nations  had,  that  afterwards  and  before 
action  brought  it  was  duly  adjudged  and 
determined  by  a  United  States  Pri^  Court 
held  at  New  York,  in  the  said  United 
States,  and  there  having  competent  juris- 
diction in  that  behalf,  that  the  said  ship 
was  knowingly  on  the  voyage  aforesaid, 
kden  in  whole  or  in  part  with  articles  con- 
traband of  war,  and  had  them  in  the  act  of 
transportation  at  sea,  and  that  the  said 
ship^  with  her  said  cargo,  was  not  truly 
destined  to  the  port  of  Matamoras,  a  neu- 
tral port,  and  for  the  purpose  of  trade  and 
commerce  within  the  authority  and  intend- 
ment of  public  law;  but,  on  the  contrary, 
was  destined  for  some  other  port  or  place, 
and  in  aid  of  and  for  the  use  of  the  enemies 
of  the  said  United  States,  and  in  violation 
of  the  law  of  nations;  and  that  the  ship's 
papers  were  simulated  and  false  as  to  her 
real  destination ;  and  that  it  was  considered 
and  adjudged  by  the  said  Court,  then 
having  competent  jurisdiction  in  that  h&- 
hali^  that  the  said  ship  and  her  cargo  were 
subject  to  condemnation  and  forfeiture,  and 
that  the  same  should  be  condemned  and 
forfeited  accordingly.  And  the  defendant 
Bsys^  that  before  action  brought  all  things 
and  times  had  happened  and  elapsed  neces- 
sary to  make  the  said  judgment  binding 
on  the  plaintiff,  and  to  entitle  the  defen- 
dant to  rejoin  tiie  same  as  an  estoppel  to 
the  plaintiff's  second  replication  to  the 
seventh  plea;  and  the  said  judgment  of  the 
said  prize  court  was  and  is  absolutely  final 
and  conclusive,  and  still  is  in  full  force  and 
effect,  and  not  reversed,  annulled,  or  other- 
^^  vacated. 


There  were  also  demurrers  to  the  second 
replication,  and  to  the  first  and  third  re- 
joinders. 

The  case  'was  argued  in  last  Michaelmas 
Term  (Nov.  16)  by— 

8.  Temple  (Hannen  with  him),  for  the 
plaintiff. — ^The  seventh  plea  is  bad.  The  al- 
legation that  the  goods  were  Hable  to  be  seized 
is  immaterial;  the  policy  would  not  be  void 
unless  the  voyage  was  commenced  or  carried 
out  with  the  fixed  purpose  of  the  goods 
being  sent  to  an  enemy's  port.  But  the  de- 
claration alleges  that  the  goods  were  shipped 
for  Matamoras,  and  that  allegation  is  not 
traveiBed.  It  is  probable  that  the  market 
at  Matamoras  attracted  this  with  many 
other  cargoes,  and  that  it  would  tdtimately 
be  bought  for  the  use  of  belligerents;  but 
that  is  not  such  a  purpose  as  is  contem- 
plated by  theruleof  lawwhichavoids  policies 
as  above  stated  —  Amould  on  Insurance^ 
8.  279(1). 

The  eighth  plea  is  also  bad.  The  judg- 
ment of  the  foreign  prize  court  is  not 
conclusive,  unless  the  grounds  of  the  judg- 
ment are  set  out  and  they  are  sufi&cient 
— DalgleUh  v.  Hodgson  (2).  Tindal,  C.  J. 
there  says,  "The  general  law  upon  this  sub- 
ject is  well  known,  that  the  sentence  of  a 
foreign  Court  of  Admiralty  of  competent 
jurisdiction  is  binding  upon  all  parties,  and 
in  all  countries,  as  to  the  fact  upon  which 
the  condemnation  proceeded,  where  such  fact 
appears  on  the  face  of  the  sentence  free 
from  doubt  and  ambiguity.  But  it  is  at  the 
same  time  well  established,  that  in  order 
to  conclude  the  parties  from  contesting  the 
ground  of  condemnation  in  an  English 
Court  of  law,  such  ground  must  appear 
clearly  upon  the  face  of  the  sentence;  it 
must  not  be  collected  by  inference  only,  or 
left  in  uncertainty,  whether  the  ship  was 
condemned  upon  one  ground  which  would 
be  a  lust  ground  of  condemnation  by  the 
law  of  nations,  or  on  another  ground  which 
would  amount  >  only  to  a  breach  of  the 
municipal  regulations  of  the  condemning 
country."  In  Bemardi  v.  Mottetix  (3),  it  was 
held,  that  in  an  action  on  a  policy  of  insu- 
rance, a  condemnation  by  a  foreign  Court 
of  Admiralty  was  not  conclusive  evidence 

(1)  The  pftBUge  in  Amould  referred  to,  tpeaks 
only  of  the  violation  of  the  laws  of  blockade. 

(2)  7  Bing.  496. 
(8)  Dougl.575. 
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tli&t  the  ship  was  not  neutral  unless  it  ap- 
peared that  the  condemnation  went  upon 
that  ground.  Moreover,  the  judgment  la 
only  conclusive  as  to  iho  express  ground 
of  the  sentence,  and  not  as  to  any  of  the 
considerations  which  may  have  led  to  it — 
Christie  v.  Secretan(^)^  Calvert  v.  BoviU 
(5),  Fisher  v.  Ogle{Q),  The  case  of  Saloucci 
y.  Woodmas(7),  cited  and  commented  on  in 
2  Smith's  Lead.  Cas.^  5th  edit  691,  has  been 
relied  on  as  an  authority  for  the  position 
that  the  sentence  of  condemnation  must  be 
presumed  to  be  on  the  ground  that  the  ship 
was  lawful  prize.  But  that  position  is  con- 
tested by  Mr.  Smith  in  his'  remarks  on  that 
case,  and  it  is  shewn  that  the  cases  above 
cited  are  at  variance  with  it  The  all^ation 
that  the  ship's  papers  were  simulated  and 
false  as  to  her  real  destination  cannot  affect 
the  shipper  of  innocent  goods ;  Amould  oh 
Insur.  s,  264.  The  other  side  will  probably 
rely  on  jBtf i^  V.  (7ar*to»r*(8),  Ostoelly,  Vigne 
(9),  Bell  V.  Bromfield(\Q)^  Homeyer  v, 
Lushington{l\)y  Steel  v.  Lacy(\^).  But 
there  is  nothing  in  any  one  of  those  cases 
to  shew  that  carrying  simulated  papers  alone 
is  a  breach  of  neutrtJity.  It  is  only  evidence 
from  which  it  may  be  inferred  that  the  ship 
or  goods  are  liable  to  seizure. 

Jjush  (Honyman  with  him),  for  the  defen- 
dant— The  seventh  plea  is  good.  The  several 
allegations  of  the  plea  must  be  borne  in 
mind.  Shipping  contraband  goods  for  a 
belligerent  port  is  a  breach  of  neutrality; 
Wheat.  Int.  Law,  ed.  1863,  p.  737;  Ken^s 
Com.  139, 142,  and  this  is,  in  effect,  what  is 
allied  by  this  plea  to  have  been  done.  By 
the  allegation  that  the  goods  were  ^'liable 
to  be  seized,"  is  meant  that  they  were  ex- 
posed to  an  increased  risk  of  capture,  which  is 
not  covered  by  the  insurance.  The  intention 
of  the  insured  is  important  in  considering 
the  liability  of  the  insurer.  There  is  more 
than  an  expectation;  there  is  a  purpose  that 
the  goods  shall  be  sent  into  a  belligerent 
port. 

[Erlb,  C.J. — I  understand  the  distino- 

(4)  8  Term  Rep.  192. 

(5)  7  Id.  628. 

(6)  1  Oampb.  418. 

(7)  Park,  862. 

(8)  14  East,  874. 

(9)  16  Id.  70. 

(10)  Id.  864. 

(11)  Id.  46. 

(12)  8  Taunt  286. 


tion  between  purpose  aod  attempt,  but  how 
do  you  di.stingniah  between  purpose  and 
expectation!] 

K  a  man  knows  the  purpose  for  which 
he  is  required  to  do  a  certain  act,  and  he 
does  it,  he  is  a  participator  in  the  ultimate 
act  also — The  Qas  Light  Company  v. 
2Wfwr(13). 

[EbIiB,  C.  J. — There  it  is  pointed  out  by 
Lord  Abinger  that  the  lease  in  question 
was  aU<^ed  by  the  plea  to  have  been  granted 
expressly  for  an  illegal  purpose.  The  plea 
here  does  not  go  nearly  to  that  lengtL] 

The  fair  meamng  of  the  plea  is,  that  oou- 
traband  goods  were  shipped  for  the  express 
purpose  of  being  carried  into  a  belligerent 
state.  That  is  a  breach  of  neutrality,  and 
exposes  the  goods  to  a  risk  not  contemplated 
by  the  insurer.  This  view  is  supported  by 
all  the  authorities — Ligktfoot  v.  Tenamt  (14), 
Langton  v.  Hughes{l5),  WaymeU  v.  Bted 

(16). 

Secondly,  as  to  the  effect  of  the  foreign 
judgment.  The  total  loss  here  is  ^e 
seixure  —  The  Franklin  (\1).  The  propo- 
sition contended  for  is  contained  in  the 
passage  of  the  judgment  of  Tindal,  CJ., 
in  Dalgleish  v.  Hodgson(2),  which  is  quoted 
in  2  Smithes  Lead,  Cos.  692,  and  in  which 
it  is  said  that  ''the  general  law  upon  the 
subject  is  well  known,  that  the  sentence  of 
a  foreign  Court  of  Admiralty  of  competent 
jurisdiction  is  binding  upon  all  parties,  and 
in  all  countries,  as  to  the  fiitct  upon  which 
such  condemnation  proceeded."  Now,  what 
is  ''the  question  upon  which  the  condemna- 
tion proceeded"  in  this  case 9  Clearly  that 
the  goods  were  not  destined  for  Matamoras, 
but  for  a  belligerent  port  That  was  the 
very  ground  of  condemnation. 

TempUj  in  reply. 

Cur.  ado.  mdi. 

EsLB,  C. J.  now  (Jan.  30)  delivered  the 
judgment  of  the  Court  (18). — The  declara- 
tion is  on  a  policy  of  insuranoe  on  goods  from 
London  to  Matamoras  in  the  usual  form,  and 
alleges  a  loss  in  the  course  of  that  voyage, 
by  a  peril  insured  against     The  seventh 

(18)  6  New  Caws,  666 ;  in  error,  6  New  CM«^ 
824. 

(14)  1  Bos.  &  P.  661. 
(16)  1  M.  &  S.  693. 

(16)  6  Term  Rep.  699. 

(17)  8  Rob.  Adm.  217. 

(18)  Erie,  C.J.,  B^lee  J.  and  Ke*tiiig,  J. 
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plea  alleges  that  the  goods  were  contra- 
band of  war,  and  were  shipped  by  the 
plaintiff  for  the  purpose  of  being  sent  to, 
and  imported  into  a  port  in  a  state  engaged 
in  hostiUties  with  the  United  States,  and 
were  liable  to  be  seized  by  the  cruisers  of 
the  United  States  as  contraband  of  war, 
and  that  the  ship  was  carrying  goods  and 
papers  which  rendered  her  liable  to  be  seized 
by  such  cruisers;  and  that  the  ship  and 
goods  were  seized  accordingly,  which  is  the 
loss  complained  of;  of  all  which  the  defen- 
dant, at  the  time  of  subscribing  the  policy, 
was  wholly  ignorant 

The  demurrer  to  this  plea  raises  the 
question,  whether  the  facts  alleged  shew  a 
defence,  and  our  answer  is  in  the  negative. 

The  plea  was  probably  intended  to  be  a 
defence,  on  the  ground  of  the  concealment 
by  the  plaintiff  of  material  facts,  but  we  do 
not  fiad  sufficient  averments  to  establish 
that  defence,  as  we  read  the  plea.  We  take 
it  to  be  consistent  therewith  that  the  goods 
of  the  plaintiff  were  sent  from  a  neutral 
port  to  a  neutral  port  in  a  neutral  ship. 
The  allegation  in  the  declaration  that 
the  goods  were  sent  from  London  to 
Matamoras  is  admitted  by  the  plea,  and 
although  we  cannot  notice  judicially  the 
aituation  of  Matamoras,  so  neither  can 
the  defendant  rely  on  its  proximity  to  the 
Confederate  States,  or  make  any  unfavour- 
able inference  therefrom  against  the  "plain- 
tiff If  the  goods  were  in  the  course  of 
transport  from  a  neutral  port  to  a  neutral 
port  the  better  opinion  (see  the  authorities 
collected  in  Ortolan^ s  Diplomatie  de  la  Mer, 
voL  iL  p.  181)  seems  to  be,  that  war  does 
not  give  to  a  belligerent  any  right  to  seize 
them  on  account  of  their  quality  (19).  The 
allegation  that  the  goods  were  shipped  for 
the  puipose  of  being  sent  to  an  enemy's 
port,  is  an  allegation  of  a  mental  process 
•nly;  we  are  not  to  assume,  therefore, 
either  that  the  plaintiff  had  made  any  con- 
tract, or  provided  any  means  for  the  further 
transmission  of  the  goods  into  the  enemy's 
state,  or  that  the  sUpment  to  Matamoras 
was  an  unreal  pretence.  If  the  goods  were  in 

(19)  ThiB  reference  is  perhaps  ta  the  3rd  edition 
of  M.  0itolaD*8  work.  In  the  2nd  edition  the  pro- 
hibited oommeroe  is  somewhat  loosely  described 
as  "le  transport  cAez  rennemi  des  marchandises 
ayant  un  rapport  direct  aux  operations  militairee," 
▼ol.  2,  p.  166. 
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a  course  of  transmission,  not  to  Matamoras, 
but  to  an  enemy's  port,  the  voyage  would 
not  be  covered  by  the  policy,  and  that 
defence  is  raised  in  direct  terms  by  the 
third  plea.  Here  the  allegation  does  not 
deny  the  destination  to  the  neutral  port  to 
which  the  insurance  relates,  but  introduces 
a  purpose  existing  in  the  mind  of  the 
assured,  after  the  termination  of  the  voyage 
insured  for,  as  to  the  ulterior  disposition  of 
the  cargo  and  ship.  It  is  consistent  with 
that  purpose,  as  here  alleged,  that  the 
plaintiff  made  the  consignment  for  mercan- 
tile profit^  as  the  end  to  be  attained  by 
him;  in  other  words,  that  he  knew  of  an 
effective  demand  for  warlike  stores  at 
Matamoras,  and  was  induced  to  send  a 
supply  by  the  expectation  of  a  high  price, 
and  that  he  expected  that  the  purchase 
would  probably  be  made  on  behafif  of  the 
Confederate  States,  and  in  that  sense  had 
the  purpose  that  the  goods  should  pass  into 
those  States.  In  this  sense,  price  was  the 
ultimate  end  which  he  purposed  to  attain, 
and  Federal  and  Confederate  were  alike 
indifferent  as  means,  provided  he  attained 
that  end;  and  in  a  neutral  territory  he 
might  lawfully  sell  to  either.  The  distinc- 
tion between  a'  mere  mental  purpose  that 
an  unlawful  act  should  be  done,  and  a  par- 
ticipation in  the  unlawful  transaction  itself, 
is  made  more  clear  by  referring  to  the  cases 
of  Holman  v.  Jokngon(20)  and  Ligktfoot  v. 
TennarUiyi),  In  the  first,  the  plaintiff  in 
a  foreign  country  sold  goods  to  the  defen- 
dant, knowing  that  he  purposed  to  smuggle 
them  into  England,  and  in  one  sense,  the 
plaintiff  there  sold  them  with  the  purpose 
that  they  should  be  so  smuggled;  but  as 
he  did  not  participate  in  •  any  way  in  the 
unlawful  transaction,  the  mere  mental  pur- 
pose did  not  avoid  the  contract  of  sale.  In 
the  second  case,  Ligktfoot  v.  7>»«aw^(14), 
the  plaintiff  sold  goods  to  the  defendant, 
to  be  delivered  abroad,  in  order  that  they 
should  be  sent  unlawfully  to  the  East 
Indies.  After  a  verdict  for  the  defendant, 
on  a  plea  alleging  this  fact,  on  motion 
for  judgment  non  obstante  veredicto,  the 
objection  was  raised,  that  the  mere  mental 
purpose  of  the  vendor  did  not  avoid  the 
contract  of  sale;  but  the  objection  was 
answered  by  suggestion  of  the  fact  that 

(20)  Gowp.  841. 
R* 
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the  plaintiff's  participation  in  tiie  nnlawfdl 
transaction  went  beyond  the  mere  mental 
purpose,  that  he  was  taken  to  be  a  party  to 
the  whole  project,  and  to  be  acting  in  the 
execution  thereof,  in  the  sale  which  was 
the  cause  of  action  ;  and  upon  these  facts 
the  contract  was  held  void 

For  these  reasons  we  think  the  averment 
<<  that  the  goods  were  shipped  for  the  purpose 
of  being  sent  to  an  enemy's  port,"  construing 
those  words  as  we  have  done,  is  insuffi- 
cient to  establish  that  they  were  liable  to 
seizure  for  a  breach  of  neutrality. 

The  effect  of  the  other  allegations  in  the 
plea  depends  much  on  that  which  we  have 
last  considered 

If  goods  fit  for  immediate  use  in  war, 
and  therefore  of  the  quality  denoted  by  the 
term  *'  contraband  of  war,"  are  passing  be- 
tween neutrals,  it  seems  that  they  are  not 
liable  to  seizure  by  a  belligerent.  The  right 
of  capture,  according  to  Sir  William  Scott's 
opinion,  expressed  in  the  case  of  Thelmtna 
(21),  attaches  only  where  they  are  passing 
on  the  high  sea  to  an  enemy's  port ;  they 
must  be  taken  in  delietOy  tiiat  is,  in  the 
actual  prosecution  of  a  voyage  to  an  enemy's 
port.  The  liability,  therefore,  of  these 
goods  to  lawful  seizure,  although  their 
quality  was  such  as  might  make  them  con- 
traband of  war,  depended  on  their  destina- 
tion, and  they  were  not  liable  unless  it  dis- 
tinctly appeared  that  the  voyage  was  to  an 
enemy's  port  The  further  allegation,  that 
the  ^ip  was  carrying  goods  and  papers 
which  made  them  liable  to  be  seized,  is 
immaterial  as  a  ground  of  defence;  for 
these  goods  are  not  alleged  to  be  the  plain- 
tiff's goods,  and  the  plaintiff  is  not  ^ewn 
to  be  responsible  for  the  ship's  papers,  nor 
for  any  other  goods  than  his  own ;  also,  if 
the  voyage  was  to  a  neutral  port,  and  the 
law  be  as  above  stated,  the  facts  alleged  do 
not  shew  that  the  ship  and  goods  were  liable 
to  seizure.  Furthermore,  the  allegation 
that  the  ship  was  canying  papers  which 
made  it  liable  to  be  seized,  is  not  strictly 
accurate  in  reference  to  the  law  of  nations. 
The  papers  alone  are  not  a  breach  of  neu- 
trality BO  as  to  work  a  forfeiture  of  the 
ship ;  they  are  only  evidence  from  which  a 
cause  of  forfeiture  may  be  inferred ;  they 
may  be  evidence  either  of  enemy's  property, 

(21)  3  Bob.  Ad.  167. 


or  of  destination  to  a  blockaded  pc^  or  to 
an  enemys  port  with  contraband,  and  so 
be  evidence  on  which  the  Judge  may  find 
a  cause  of  forfeiture  proved ;  but  they  are, 
in  themselves,  no  cause  of  forfeiture.  The 
language  of  Sir  William  Scott,  in  the  case 
of  The  Franklin  (17),  speaking  of  simulated 
papers,  and  saying  that  '^this  fraudulent 
conduct  justly  subjects  the  ship  to  confisca- 
tion," must  be  taken  with  reference  to  the 
question  before  him,  whether  the  ship  should 
be  confiscated  as  well  as  the  contraband 
cargo;  and  his  decision  is  in  the  affirm- 
ative, and  rightly,  if  the  shipowner  was 
knowingly  conveying  contraband  to  an 
enemy's  port,  of  which  knowledge  papers 
indicating  a  faLse  destination  would  raise 
a  presumption.  These  being  the  premises 
alleged  in  the  plea,  the  allegation  that  the 
defendant  was  ignorant  of  them  is  of  no 
avaiL  If  the  defence  is,  that  the  plaintiff 
has  concealed  a  fact  which  he  was  bound  to 
disclose,  the  plea  should  have  been  framed 
accordingly.  As  it  stands,  it  shews  no 
wrongful  act  on  the  part  of  the  plaintiff 
towards  the  insurer.  If  the  proper  con- 
struction of  the  premises  in  the  plea  be  dif- 
ferent from  that  which  we  have  come  to, 
still  the  allegation  of  the  defendant's  ignor- 
ance of  those  premises  would  not  make  the 
plea  a  good  defence  on  the  ground  of  con- 
cealment. The  insurance  is  against  cloture, 
lawful  and  unlawful ;  and  the  defendant,  in 
order  to  discharge  himself^  must  shew  a 
concealment  by  tiie  assured  Mr.  Phillips 
(voL  1,  p.  531)  says :  "Concealment  is  where 
one  party  suppresses  or  neglects  to  com- 
municate a  material  fact."  It  is  quite 
consistent  with  anything  appearing  on  this 
record  that  a  letter  from  the  plaintiff  may 
have  miscarried,  or  that  the  defendant  may 
have  remained  in  ignorance  without  any 
default  of  the  plaintiff.  The  allegation, 
therefore,  of  the  ignorance  of  the  defendant 
is,  of  itself,  inunateiial,  and  has  no  effect  in 
avoiding  the  policy ;  and  the  result  is,  that 
we  consider  tiie  seventh  plea  to  be  bad. 

We  proceed  now  to  the  eighth  plea, 
which,  in  substance,  alleges  that  the  ship 
did  not  sail  on  the  voyage  covered  by  the 
policy.  The  third  plea  pleads  the  same 
ground  of  defence,  as  a  fact,  in  direct  terms; 
the  eighth  plea  pleads  it  by  way  of  estoppel, 
setting  out  a  judgment,  in  which  the  fact  is 
supposed  to  be  stated  as  a  matter  whereon 
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the  Court  had  adjudicated,  and  then  relying 
on  the  judgment  to  estop  the  plaintiff  from 
denying  that  &ct  The  same  estoppel  is 
the  ground  of  two  rejoinders  to  two  repli- 
cations, and  the  eighth  plea  and  the  two 
last  rejoinders  may  be  considered  together. 

The  defendant,  in  support  of  these  pleas, 
relied  on  the  rule  that  sentences  of  foreign 
Courts  deciding  questions  of  prize  are  to  be 
received  as  conclusive  evidence  in  actions 
on  policies,  on  every  subject  immediately 
and  properly  within  the  jurisdiction  of  the 
Couit,  on  which  it  has  professed  to  decide 
judicially — see  the  opinions  of  the  Judges 
in  Henderion  v.  Lothian  (22) ;  and  he 
contended  that  the  judgment,  as  pleaded, 
shewed  that  the  voyage  on  which  the  ship 
was  captured  was  not  a  voyage  from  Lon- 
don to  Matamoras. 

The  plaintiff  in  answer  contended,  first, 
that  the  decision  does  not  profess  to  decide 
the  matter  of  fact  on  which  the  defendant 
relies ;  secondly,  that  if  it  had  decided  that 
matter  of  fact,  still  the  decision  could  not 
be  pleaded  as  an  estoppel;  and  we  are  of 
opinion  that  the  plaintiff  is  right.  The 
rule  making  the  decision  of  a  Court,  which 
creates  the  status  of  a  person  or  thing,  con- 
clusive upon  all  persons  as  to  the  existence 
of  that  status,  has  been  regarded  as  salu- 
tary. Sentences  of  nullity  of  marriage  in 
the  Ecclesiastical  Courts,  of  forfeiture  in 
the  Exchequer,  of  settlement  of  paupers 
by  the  Quarter  Sessions,  and  of  prize  in 
Prize  Courts,  are  examples.  In  Hughes 
V.  Cornelius  (23)  the  rule  was  applied 
within  salutary  limits,  where,  in  trover  for 
a  ship  by  the  former  owner,  the  sentence 
of  a  prize  court  was  held  conclusive  to 
shew  that  the  property  had  been  changed. 
(See  Doe  v.  Oliver  (24),  where  the  whole 
subject  is  frilly  considered  with  much  learn- 
ing and  lucid  arrangement.)  But  the  rule 
miiJdng  the  finding  of  a  Judge  upon  any 
matter  of  fact  upon  which  he  professed  to 
form  his  judgment  conclusive  upon  all  the 
world  has  been  supposed  to  be  anomalous, 
and  to  produce  pernicious  results — see  Lord 
Eldon's  opinion  in  Henderson  v.  Lothian 
(22)  to  that  effect.  Also  in  Oeyer  v.  Aquilae 
(25)  Lord  Kenyon  speaks  of  the  rule  as  a 

(22)  S  Bofl.  &  P.  499. 
(28)  2  Show.  232. 

(24)  2  Smith's  Lead.  Gas.  5th  ed.  634. 

(25)  7  Tem  Rep.  695. 


source  of  the  grossest  injustice.  So  in 
Donaldson  v.  Thompson  (26),  Lord  Ellen- 
borough,  speaking  of  this  rule,  says,  that  the 
doctrine  rests  on  a  case  in  Shower  (23)  which 
does  not  fully  support  it,  and  the  practice 
of  receiving  these  sentences  often  leads  in 
its  consequences  to  the  grossest  injustice. 
We  would  further  refer  to  the  rule  in 
DalgUish  v.  Hodgson  (2),  where  Tindal,  C.J. 
says  that  the  sentence  of  the  prize  court 
is  not  conclusive  as  to  the  ground  of  con- 
demnation, if  there  be  any  ambiguity  as 
to  what  the  ground  is.  It  must  not  be  left 
in  uncertainty  whether  the  ship  was  con- 
demned on  a  ground  which  would  be  justified 
by  the  law  of  nations,  or  on  another  ground 
which  would  amount  only  to  a  breach  of  the 
municipal  regulations  of  the  condemning 
country.  Although  these  sentences  must 
be  received  in  evidence,  still  the  precedents 
shew  that  they  have  been  carefully  exa- 
mined for  the  purpose  of  seeing  whether 
the  matter  of  fact,  in  proof  of  which  they 
are  adduced,  was  clearly  and  certainly 
found  by  the  Judge  whose  sentence  is 
relied  on.  Bemardi  v.  Motteux  (3)  and 
Calvert  v.  Bovill  (5)  are  two  amongst 
numerous  cases  which  might  be  cited  to 
this  effect 

We  now  proceed  to  examine  the  judg- 
ment set  out  in  the  eighth  plea.  The  con- 
demnation appears  to  us  to  have  been  for 
carrying  contraband  of  war  intended  to  be 
for  the  use  of  the  enemy  of  the  United 
States,  and  the  sentence,  so  far  from  decid- 
ing that  the  ship  with  the  said  goods  did 
not  sail  on  the  voyage  from  London  to 
Matamoras,  appears  to  us  to  express  that 
she  was  on  that  voyage  when  she  was 
taken.  The  first  matter  of  fact  found  by 
the  Judge  is,  that  the  ship  was  knowingly 
on  the  voyage  aforesaid  (that  is,  from 
London  to  Matamoras),  laden  with  contra- 
band. The  second  is,  that  the  said  ship 
with  the  said  cargo  was  not  truly  destined 
to  Matamoras,  a  neutral  port,  and  for  the 
purpose  of  trade  and  commerce  within  the 
authority  and  intendment  of  public  law; 
but  was  destined  for  some  other  port  or 
place,  and  in  aid  and  for  the  use  of  the 
enemy  and  in  violation  of  the  law  of  nations, 
and  that  the  ship's  papers  were  simulated 
and  false.    K  the  Judge  meant  to  find  that 

(26)  1  Campb.  429. 
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the  ship  was  not  bound  to  Matamoras,  but 
on  the  contrary  to  a  port  of  the  enemy,  the 
finding  would  have  been  so  expressed.  But 
if  he  meant  to  find  she  was  bound  to  Mata- 
moras,  not  for  the  purpose  of  commerce 
with  the  inhabitants  thereof,  but  for  the 
purpose  of  such  a  sale  or  transfer  there  as 
that  the  Confederates  should  get  the  use  of 
the  cargo,  all  the  words  of  the  judgment 
have  their  usual  meaning  and  effect.  We 
have  no  jurisdiction  to  inquire  into,  nor 
are  we  at  all  considering  the  validity  of 
the  legal  grounds  of  the  judgment;  our 
task  is  to  ascertain  what  matter  of  fact  the 
Judge  found  to  exist.  He  may  have  con- 
sidered that  trading  with  the  Confederates 
was  not  within  the  authority  and  intend- 
ment of  public  law,  and  was  a  violation  of 
the  law  of  nations,  and  that  a  voyage  to 
Matamoras,  in  order  that  the  plaintiff's 
goods  and  cai^o  should  be  transferred  from 
thence  to  some  port  or  place  for  the  use  of 
the  Confederates,  was  a  destination  of  the 
cargo  for  such  port  or  place,  and  made  it 
liable  to  confiscation,  and  that  the  papers 
were  simulated  and  false  because  Uiey 
represented  Matamoras  as  the  final  destina- 
tion, and  concealed  a  purpose  of  ulterior 
destination. 

By  this  examination  of  the  judgment  set 
out  in  the  plea,  we  are  led  to  the  conclusion 
that  the  learned  Judge  did  not  intend  to 
find  as  a  matter  of  fact,  either  that  the  ship 
had  not  sailed  on  a  voyage  to  Matamoras, 
or  that  after  having  so  sailed  she  had 
deviated  from  that  voyage.  But  on  the 
contrary  he  condemned  her  as  lawful  prize, 
because  she  was  in  prosecution  of  that  voy- 
age, with  an  ulterior  destination  either  for 
the  cargo  or  the  ship,  or  both,  as  above 
explained. 

The  judgment  therefore  does  not  sustain 
the  inferences  of  fact  which  the  defendant 
seeks  to  establish  thereby,  nor  does  it 
sustain  his  claim  of  right  to  prevent  the 
plaintiff  from  shewing  the  truth  in  respect 
of  this  fact,  and  the  plea  is  therefore  bad. 
So  far  this  is  the  judgment  of  myself  and 
my  Brothers  Byles  and  Keating :  the  other 
answer  to  that  plea  is  the  opinion  of  my 
Brother  Byles  and  myself;  and  my  Brother 
Keating  does  not  assent  or  dissent. 

We  are  further  of  opinion  that  the  eighth 
plea,  and  the  same  rejoinder  as  last  men- 
tioned, are  bad,  because  the  finding  of  a 


matter  of  &ct  in  the  course  of  the  adjudica- 
tion of  a  prize  court  cannot  be  pleaded  as 
an  estoppel,  in  the  cases  where,  if  adduced 
in  evidence,  the  judgment  would  be  received 
as  conclusive  evidence  of  the  £su;t  so  found. 
Although  the  coses  are  numerous  in  which 
the  evidence  has  been  admitted,  still  there 
is  no  precedent  for  the  plea  of  the  fact  as 
an  estoppel  that  we  have  been  able  to  find. 
The  principle  on  which  the  evidence  was 
held  admissible  is  not  clear.  Lord  Eldon,  in 
Hendersonyr.  Lothian  (22),  says,  it  was  intro- 
duced at  first  against  the  insnrera  to  prove 
the  loss,  and  was  afterwards  used  by  the 
insurers  for  their  defence.  Lord  Ellen- 
borough,  in  Fisher  v.  Ogi€(6\  speaks  of 
it  as  a  matter  of  comity  between  the  two 
Courts.  Such  evidence  does  not  fall  within 
any  legal  description  of  matter  of  estoppel, 
nor  is  it  guarded  by  the  safeguards  against 
abuse  which  restrict  mattero  of  estoppel  in 
respect  of  parties  and  of  subject-matter. 
In  Brainy,  Jackson  (27)  Knight  Bruce, V.C., 
gives  an  elaborate  judgment  on  estoppel, 
and  lays  down  the  principle  thus :  "  Gene- 
rally neither  the  judgment  of  a  concurrent 
nor  of  an  exclusive  jurisdiction  is  condu- 
sive  evidence  of  any  matter  which  came 
collaterally  in  question  before  it  though 
within  the  jurisdiction,  or  of  any  matter  in- 
cidentally cognizable,  or  of  any  matter  to  be 
inferred  by  argument  from  the  judgment;'' 
and  that  a  judgment  is  final  only  for  its 
proper  purpose  and  object.  The  admissi- 
bility of  the  judgments  of  prize  courts  upon 
matters  of  fact  is  not  restricted  within  these 
limits;  and  although  we  are  bound  here  to 
hold  tiiat  they  are  admissible  as  far  as  the 
decided  cases  have  established  their  admis- 
sibility, yet  beyond  that  limit  we  would 
not  go,  and  we  consider  that  the  attempt 
to  use  the  judgment  as  an  estoppel  does 
transgress  that  limit,  there  being  no  prece- 
dent for  it.  In  relying  upon  the  absence  of 
any  precedent,  we  do  not  consider  that  this 
objection  is  confined  to  a  matter  of  form ; 
it  restricts  in  some  degree  the  tendency  of 
such  evidence  to  defeat  real  truth  by  tech- 
nical proof,  and  it  may  haye  the  effect  of 
preventing  the  foreign  judgment  from  being 
misunderstood  or  misapplied.  If  the  judg- 
ment can  only  be  adduced  in  evidence,  and 
is  not  pleadable  as  an  estoppel,  the  mean- 

(27)  1  You.  AC.  C.C.  58;  cited  in  Doe ».  Oliver, 
2  Smith*8  Lead.  Cm.  i38. 
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ing  may  be  adoertained  by  adducing  in  evi- 
dence ^e  prelinunary  proceedings  and  other 
inatlers  referred  to  in  the  judgment.  In 
Btmardi  v.  Motteux{2&)  Lord  Mansfield 
admitted  a  French  arrets  and  expressed  his 
opLoion  that  the  proems  verheUj  on  which 
the  judgment  was  founded,  ought  to  have 
been  given  in  evidence  at  the  trial  by  the 
plaintiff  to  shew  the  meaning  of  the  judg- 
ment; that  is,  to  shew  whether  the  Court 
intended  to  find  enemy's  property,  and  so 
to  prove  a  breach  of  warranty  of  neutrality, 
or  to  condemn  by  reason  of  cMi'it  against 
throwing  papevs  overboard.  So  in  Chrtstte 
V.  Sfcretan  (4),  the  Court  by  the  special 
case  had  power  to  refer  to  the  proceedings 
before  the  Tribunal  de  Commerce,  and  also 
to  a  printed  copy  of  a  treaty  between 
France  and  America  to  shew  the  meaning 
of  the  judgment.  So  in  Pollard  v.  Bell  (28), 
ihe  Court  referred  for  the  same  purpose  to 
judgments  in  the  Tribunal  de  Commerce 
at  Bordeaux,  in  the  Tribunal  Civil  de  la 
Gironde,  and  in  the  Cour  de  Cassation  at 
Paris.  So  in  Dalgleish  v.  Hodgson  (2),  the 
circumstances  under  which  the  ship  entered 
the  River  Plate  were  admitted  in  evidence 
to  shew  the  meaning  of  the  judgment ;  that 
ia,  to  shew  whether  she  was  condemned  for 
breaking  blockade,  or  for  disobedience  to 
municipal  law  of  Brazil.  These  are  the  a 
considerations  which  induce  us  to  adhere 
to  precedent,  and  reject  the  plea  of  estoppel. 
If  the  judgment  here  in  question  should  be 
hereafter  adduced  in  evidence  in  support  of 
the  third  plea,  it  may  be  that  it  would  be 
found  to  refer  to  pleadings  and  doctrines 
of  public  law,  and  to  various  classes  and 
items  of  proof  relating  to  acts  an^  declara- 
tions of  parties  on  bosuxl,  and  so  forth;  and 
if  the  judgment  was  given  in  evidence  these 
matters  so  referred  to  therein  might  be  also 
adduced  in  evidence,  and  might  shew  that 
the  fact  was  not  found  by  the  Judge  as 
supposed  by  the  defendants.  This  inquiiy 
would  not  tend  to  impeach  the  conclusive 
effect  of  the  judgment  upon  the  question 
of  prize,  but  might  prevent  a  mistaken 
assumption  from  prevailing  over  the  truth. 
For  these  reasons  we  give  otur  judgment  on 
these  demurrers  for  the  plaintiff. 

We  consider  the  eighth  plea  open  to  the 
^her  objection  that  it  does  not  plead  the 

(28)  8  Tenn  Bep.  ^b6. 


issuable  fact  in  respect  of  the  voyage,  but 
the  evidence  which  might  prove  that  fact ; 
it  pleads  the  prohans  and  not  the  prohatir 
duui,  but  as  this  objection  would  not  apply 
to  the  rejoinder  to  the  replication  to  thQ 
third  plea,  we  do  not  further  advert 
to  it. 

Judgment  for  the  plaitUiff. 


1865. 
Jan.  13 


I  cox  V. 


BOCKETT  AKD  OTHERS. 


Practice — Common  Law  Procedure  Act^ 
1852,  8. 7. — PlairUiff^s  Name  and  Abode, 

Though  it  is  a  matter  of  discretion  whether 
a  Judge  at  chambers  will  order  a»  attorney 
to  disclose  the  nam£  arid  place  of  abode 
of  his  client^  under  the  Common  Law  Pro^ 
cedure  Act,  1852,  s.  7,  the  m^otives  of  the 
party  making  the  application  ought  not  to 
be  narrowly  inquired  into;  and  it  is  not 
sufficient  to  deprive  the  party  of  his  right 
to  such  infoTTnationy  that  he  toill  thereby 
be  enabled  to  enforce  some  other  right 
against  the  party  whose  name  and  abode 
he  seeks  to  obtain, 

Keane  applied  for  a  rule  calling  upon 
the  defendant  to  shew  cause  why  an  oinier 
of  Willes,  J.,  ^at  chambers,  should  not  be 
rescinded.  The  order  in  question  was  made 
on  the  plaintiff's  attorney,  requiring  him 
to  give  the  name  and  place  of  abode  of  his 
client,  under  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  section  7. 

The  plaintiff  had  made  an  affidavit  that 
a  writ  of  attachment  had  been  issued  against 
him  by  the  defendants  to  enforce  obedience 
to  an  order  for  the  payment  of  costs  in 
certain  Chancery  proceedings,  and  that  one 
of  the  defendajits  had  avowed  that  his 
object  in  requiring  the  plaintiff's  name  and 
address  was  in  order  to  execute  this  writ. 
He  relied  on  Harris  v.  Holler  (1),  where 
Patteson,  J.  refused  a  similar  application 
on  the  ground  that  the  object  was  to 
take  criminal  proceedings  against  the 
plaintiff.  He  also  referred  to  Pearson  v. 
Turner  (2), 


(1)  19  Lftw  J.  Rep.  (N.s.)  Q.B.  62. 

(2)  83  Law  J.  Rep.  (n.s.)  C.P.  224;  i.e.  16 
Com.  B.  Rep.  l^.S.  167. 


126 


COURT  OP  COMMON  PLEAS : 


[N.a 


Eblr,  C.  J.^— I  am  of  opinion  that  there 
onglit  to  be  no  mle  in  tluB  casa  We  are 
not  to  scan  narrowly  the  motives  of  the 
party  making  this  application.  He  has  a 
right  to  know  the  name  and  place  of  abode 
of  the  plaintiff  for  the  purposes  of  this 
action,  and  he  ought  not  to  be  deprived  of 
that  information  because  he  has  also  some 
right  which  that  information  may  enable 
him  to  enforce. 

Williams,  J.  concurred. 

WiLLEs,  J. — ^I  am.  of  the  same  opinion. 
I  do  not  at  all  mean  to  say  that  a  Judge 
has  no  discretion  in  such  a  case,  and  it  by 
no  means  follows  that  the  decision  of  Mr. 
Justice  Fatteson  was  wrong  in  the  case 
before  him  j  on  the  contrary,  I  think  a  Judge 
at  chambers  ought  not  to  allow  himself  to 
be  made  the  mere  instrument  of  bringing 
a  man  to  answer  a  criminal  charge. 

KEA.T1NO,  J.  concurred. 

Bule  re/wed. 


1865. 
Jan 


i65.      ) 
.23.    f 


FESSARD  V.  MUONIEB. 


Debtor  and  Creditor — Composition  Deed 
— Bankruptcy  Act,  1 861 — Tender  of  Com- 
position— Creditor  abroad — Pleading, 

To  a  declaraUon  for  a  debt  due  on  a 
foreign  contract  entered  into  with  the  plaintiff 
abroad,  a  plea  of  a  composition-deed  made 
and  registered  under  the  Bankruptcy  Act, 
1861,  whilst  the  plaintiff  resided  abroad, 
by  which  the  defendant  covenanted  to  pay 
a  certain  composition  in  the  pound  to  his 
creditors  on  a  day  since  passed,  must  shew 
that  the  defendant  paid  or  tendered  stteh 
composition  to  the  plaintiff,  notwithstanding 
the  plaintiff  was  abroad  when  it  became 
payable. 

The  want  of  an  averment  in  such  plea  of 
payment  or  tender  of  the  composition  was 
held  to  be  not  cured  by  an  averment  that  the 
defendant  was  always  ready  and  willing  to 
pay  to  the  plaintiff  the  said  composition 
according  to  the  provisions  of  the  deed,  and 
that  all  conditions  having  been  performed 
and  all  things  having  happened  necessary  in 
that  behalf,  the  plaintiff  became  bound  by 
the  deed,  as  if  he  had  executed  the  same. 

Declaration  containing  a  count  on  a 
foreign  bill  of  exchange  drawn   by  the 


plaintiff  at  Paris,  upon  and  accepted  by 
the  defendant)  with  counts  for  goods  sold 
and  delivered,  and  for  money  due  for  inter- 
GBt,  and  on  accounts  stated. 

Second  plea,  stating  a  deed  of  compo- 
sition, signed  by  three-fourths  in  number 
and  value  of  the  creditors  of  the  defendant 
who  had  become  bankrupt,  made  under 
sections  185,  186.  and  187.  of  the  Bank- 
ruptcy Act,  1861,  and  that  the  further 
proceedings  in  the  bankruptcy  had  been 
stayed  in  consequence  of  a  resolution  of 
such  creditors,  confirmed  by  the  Bankruptcy 
Court,  that  the  defendant's  estate  should 
be  wound  up  under  a  deed  of  compositioiL 
The  deed  as  set  out  in  the  plea  was  as 
follows : 

^'This  indenture,  made  the  2nd  day  of 
April  1863,  between  James  Julius  Mugnier, 
of  10,  Westboume  Grove,  Bayswater,  in 
the  county  of  Middlesex,  watch  and  clock- 
maker,  a  bankrupt)  of  the  one  part,  and 
the  several  persons  whose  names  and  seals 
are  hereunder  subscribed  and  set,  and  all 
other  persons  who  at  the  date  hereof  are 
respectively  creditors  of  the  said  James 
Julius  Mugnier,  a  bankrupt,  of  the  other 
part.  Whereas  the  said  James  Julius  Mug- 
nier was  on  the  17  th  day  of  March  last  duly 
adjudged  a  bankrupt ;  and  whereas  the  estate 
of  the  said  James  Julius  Mugnier  is  not 
sufficient  to  pay  his  debts  and  liabilities  in 
full;  and  whereas  the  said  James  Julius 
Mugnier  has  proposed  to  pay  his  creditors 
a  composition  of  6s,  in  the  pound  on  ^e 
amoimt  of  their  respective  debts,  to  be  paid 
on  the  8th  day  of  May  next,  and  three- 
foiurths  in  number  and  value  of  the  creditors 
of  the  said  James  Julius  Mugnier  have 
agreed  to  accept  the  said  proposal  and  to 
execute  the  release  hereinafter  contained, 
and  have  agreed  to  sign  a  resolution  to  be 
passed  at  a  meeting  of  creditors  of  the  said 
James  Julius  Mugnier,  that  the  estate  of 
the  said  James  Julius  Mugnier  ought  to  be 
wound  up  under  a  deed  of  composition, 
and  to  consent  to  an  application  to  tiie 
Court  of  Bankruptcy  to  stay  all  further 
proceedings  under  the  said  adjudication: 
Now,  this  indenture  witnesseth  that,  in 
consideration  of  the  release  hereinafter  con- 
tained, he,  the  said  James  Julius  Mugnier, 
doth  hereby  for  himself,  his  heirs,  executors 
and  administrators,  covenant  witii  the  par- 
ties hereto  of  the. second  part,  and  each 
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and  every  of  them,  their  and  each  and  every 
of  their  heirs,  executors  and  administrators^ 
that  he,  the  said  James  Julius  Mugnier, 
will,  on  or  before  the  8th  day  of  May  next, 
pay  unto  each  and  every  of  them,  the  said 
parties  hereto  of  the  second  part,  a  compo- 
sition of  5s,  in  the  pound  on  the  amount  and 
in  fall  discharge  of  their  respective  debts 
and  claims.  And  this  indenture  also  wit- 
nesseth  that,  in  consideration  of  the  said 
covenant,  they,  the  said  several  creditors, 
parties  hereto  of  the  second  part,  do  and 
each  and  every  of  them  do&  by  these 
presents  acquit,  release,  and  for  ever  dis- 
chaige  the  said  James  Julius  Mugnier,  his 
executors  and  administrators,  and  his  estate 
and  effects,  of  and  from  all  actions,  suits, 
claims  and  demands  whatsoever,  which  the 
said  parties  hereto  of  the  second  part,  or 
either  of  them,  now  have  against  the  said 
James  JuUus  Mugnier.  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that 
these  presents  shall  not  extend  to  invalidate, 
prejudice,  or  in  any  manner  affect  any 
mortgages,  charges,  or  other  securities  or 
liens  whidi  any  of  the  said  parties  hereto 
of  the  second  part  may  have  upon  any  of 
the  real  or  personal  estate  of  the  said  James 
Julius  Mugnier,  or  any  bonds,  bills,  notes, 
or  other  securities  given  or  payable  by  any 
other  person,  by  way  of  security  for  any 
debt  due  and  owing  by  the  said  James 
Julius  Mugnier  to  either  of  the  said  parties 
hereto  of  Uie  second  part,  but  that  all  such 
several  mortgages,  charges,  securities,  liens, 
and  also  all  such  bonds,  bills,  notes  and 
other  securities,  from  third  parties,  shall  be 
and  continue  available  in  the  hands  of  the 
several  creditors,  parties  thereto,  holding  the 
same,  in  the  same  manner,  to  all  intents  and 
purposes,  as  if  these  presents  had  not  been 
made.  Provided  always,  that  if  the  said 
James  Julius  Mugnier  shall  make  default  in 
payment  of  the  said  composition  on  the  said 
8th  day  of  May  next,  and  such  composition 
shall  remain  unpaid  for  the  space  of  fourteen 
days  next  after  that  day,  the  release  herein- 
before contained  shall  be  void  and  of  none 
effect    In  witness,"  &c. 

The  plea  then  alleged  that  the  said 
Court  of  Bankruptcy,  after  the  said  pro- 
duction, and  after  the  making,  of  the 
said  deed,  and  after  hearing  the  defen- 
dant, and  upon  reading  the  affidavit  of  the 
defendant  verifying  the  execution  thereof, 


duly  considered  the  said  deed,  and  being 
satisfied  that  it  had  been  duly  entered  into 
and  executed,  and  that  its  terms  were 
reasonable  and  calculated  to  benefit  the 
general  body  of  the  creditors  under  the  said 
estate,  did  order  and  declare  that  such 
deed  had  been  completely  executed,  and  also 
directed  that  the  same  be,  and  it  vras  there- 
upon, registered  with  the  chief  registrar  of 
the  said  Court  of  Bankruptcy.  And  further, 
that  all  the  matters  aforesaid  happened 
before  this  suit,  and  that  before  and  at  the 
time  of  the  happening  thereof  the  plaintiff 
was  a  creditor  of  the  defendant  in  respect 
of  the  sums  of  money  and  the  causes  of 
action  herein  pleaded  to,  within  the  meaning 
of  the  Bankruptcy  Act,  1861.  And  also 
that  he,  the  defendant,  had  always  been 
and  still  was  ready  and  willing  to  pay  to 
the  plaintiff  the  said  composition  or  sum  of 
5s.  in  the  pound  on  the  amount  of  the  said 
sum  herein  pleaded  to,  according  to  the 
provisions  of  the  said  deed  of  composition. 
And  also  that  all  conditions  having  been 
performed,  and  all  things  having  happened 
necessary  in  that  behalf  the  plaintiff  be- 
came, and  was,  bound  by  the  said  deed 
of  composition  as  if  he  had  been  a  party 
thereto  and  had  duly  executed  the  same. 

Demurrer  thereto. 

Also  replication  that  the  defendant  made 
default  in  payment  of  the  said  composition, 
on  the  said  8th  of  May  1863,  and  the  said 
composition  still  remained  unpaid  to  the 
plaintiff,  and  had  never  been  paid  or  ten- 
dered to  the  plaintiff. 

Rejoinder — That  the  plaintiff  was  not, 
on  and  during  the  said  8th  day  of  May, 
and  for  the  space  of  fourteen  days  next 
after  that  day,  within  the  realm  of 
England,  but  was  out  of  the  realm  of 
England. 

Surrejoinder — That  he  the  plaintiff  was 
a  native  of  the  empire  of  France,  and  that 
long  before  the  accruing  of  the  said  debt 
in  tiie  declaration  mentioned  was  and  has 
always  thence  hitherto  been  resident  and 
carried  on  his  business  at  Paris  in  the 
said  empire,  and  not  in  England;  and 
that  the  phdntiff  was  not  in  England  at 
the  time  of  the  contracting  or  accruing 
of  the  said  causes  of  action,  and  that  the 
said  bill  of  exchange  in  the  declaration 
mentioned  was  drawn  by  the  plaintiff  at 
Paris  aforesaid,  and  the  said  accounts  were 
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stated  for  and  in  respect  of  the  price  of 
certain  goods  which  were  supplied  by  the 
plaintiff  to  the  defendant;  and  the  aaid 
goods  mentioned  as  sold  and  delivered  were 
also  supplied  and  sent  by  the  plaintiff  from 
his  said  place  of  business  at  Paris  to  the 
defendant ;  and  that  the  plaintiff  was  not 
in  England  at  the  time  of  the  making  of 
the  said  deed  by  the  defendant;  of  all 
which  premises  tiie  defendant  had  notice 
at  the  time  of  the  executing  of  the  said 
deed  by  him;  and  that  the  plaintiff  had 
not  notice  of  the  making  thereof  at  the 
time  or  on  the  said  8th  of  May  1863,  or 
within  fourteen  days  after  that  day. 

Demurrer  thereta 

Dowdestoellf  for  the  plaintiff — ^The  plea 
is  bad.  In  the  first  place,  the  deed  con- 
tains a  proviso-  that  it  shall  not  prejudice 
or  affect  any  mortgage  or  other  security 
of  the  defendant's  creditors;  therefore,  in 
order  to  give  effect  to  such  a  reservation, 
the  deed  must  operate,  not  as  a  release,  but 
as  a  covenant  not  to  sue,  and  so  it  cannot 
be  pleaded  in  the  present  form — Solly  v. 
Forbes  (1),  Willis  v.  De  Castro  (2)  and 
Price  V.  Barker  (3). 

[Williams,  J. — ^The  iases  are  reviewed 
by  Turner,  V.C.  in  Squire  v.  Ford  (4).] 

Secondly,  payment  of  the  composition 
was  the  act  necessaiy  to  be  done  by  the 
defendant  in  order  to  disehaige  him,  and 
therefore  it  was  incumbent  on  him  to  have 
averred  in  his  plea  that  he  had  either  (udd 
or  tendered  the  composition  to  the  plain- 
tiff. Jn  the  notes  to  GwmJber  v.  Wane  (5), 
with  reference  to  composition-deeds,  it  is 
said,  "Nor  will  the  debtor  be  entitled  to 
the  benefit  of  it  if  he  neglect  to  perform 
accurately  what  is  to  be  done  on  his  part. 
Thus  he  must  tender  the  composition- 
money  on  the  appointed  day,  for,  as  Lord 
Ellenborough  said,  in  Granley  v.  Hillary 
(6),  the  party  to  be  discharged  is  bound 
to  do  the  act  which  is  to  discharge  him.'' 
It  is  not  enough  to  aver,  that  the  defendant 
was  always  ready  and  willing  to  pay  the 

(1)  2  Brod.  &  B.  88. 

(2)  4  Com.  B.  Rep.  N.S.  216;  s.c.  27  Law  J. 
Rep.  (N.B.)  C.P.  248. 

(8)  4  E.  ft  B.  760;  B.  c.  24  Law  J.  Rep.  (ir.B.> 
Q.B.  180. 

(4)  9  Hare,  47 ;  b.  c.  20  Law  J.  Rep.  (h.s.) 
Chaac.  808. 

(5)  1  Smith's  Lead.  Cas.  295,  5th  edit. 

(6)  2  M.  &  8.  120. 


compoBition,  the  plea  must  shew  dther  a 
payment  or  tender — HoMord  v.  Mare  (7). 
Thirdly,  it  was  the  duty  of  the  defendant 
to  have  sought  out  the  plaintiff  and  to  have 
tendered  to  him  the  composition,  and  the 
facts  stated  in  the  snnejoinder  afford  an 
answer,  if  an  answer  be  necessaiy,  to  tiie 
lejoindJer.  According  to  section  340.  of 
LtUleUm^  with  reference  to  feofi&nent  in 
mortgage  and  the  payment  of  the  money 
to  the  feoffee  at  the  day  appointed,  it  is 
laid  down  that  the  feoffor  is  bound  to  seek 
the  feoffee  if  he  be  then  within  the  realm 
of  England;  and  Lord  Coke  remarks  there- 
on,  that  "  if  he  be  out  of  tiie  realm  of 
England  he  is  not  bound  to  seek  him  or 
to  go  out  of  the  realm  unto  him;  and  for 
that  the  feoffee  is  the  cause  that  the  feoffor 
cannot  tender  the  money,  the  feoffor  shoold 
enter  into  the  land  as  if  he  had  duly  ten- 
dered it  according  to  the  condition." 

[WiLLES,  J. — ^That  passage  in  Co,  LUt 
applies  only  to  a  person  who  was  in  England 
at  the  time  of  the  contract  and  afterwards 
goes  out  of  the  realm.! 

Yes — ^no  doubt  if  the  plaintiff  had  been 
in  England  at  the  time,  and  had  afterwards 
prevented  the  tender  being  made  to  him  by 
going  out  of  the  realm,  the  defendant  would 
have  been  excused  fromtenderingthemoney, 
because  the  plaintiff  had  by  his  own  act  dis- 
abled the  defendant  from  making  the  tender 
in  England;  but  where,  as  here,  the  debt  is 
contracted  abroad,  and  the  creditor  resides 
abroad,  it  is  the  duty  of  the  debtor  to  pay 
the  debt  there,  and  he  cannot  in  that  case 
excuse  himself  fix>m  making  the  tender  be- 
cause the  creditor  is  abroad.  Skep,  Touck 
8th  edit.  p.  378,  is  also  the  same  as  Co.  Liti. 
as  to  the  duty  of  the  debtor  to  find  out  and 
pay  his  creditor  wherever  he  be  if  intra 
qttatttor  maria.  To  the  same  effect  is 
Haldane  v.  Johnson  (S)* 

Tapping,  oontrik. — With  regard  to  the 
first  point,  the  deed  operates  as  a  sufficient 
release,  and  not  as  only  a  covenant  not  to 
sue,  there  not  appearing  here  to  be  any  joint 
debtor  or  surety  who  was  liable  for  this  debt 
to  the  plaintiff.  The  case  of  Keyes  v.  Elhns 
(9)  is  precisely  in  point,  and  establishes  the 

(7)  6  Hurl.  k'S.  434 ;  a.  c.  80  Law  J.  Rep.  {n.s.) 
Ezch.  97. 

(8)  8  Ezch.  Rep.  689 ;  8.  c.  22  Law  J.  Rep.  (N.s.) 
Exch.  264. 

(9)  Ante,  Q.6.  25. 
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validity  of  this  deed.  Then  as  to  the  other 
objections,  it  is  said  the  plea  is  bad,  because 
it  does  not  aver  a  payment  or  tender  of  the 
composition  to  the  plaintiff.  It  avers  that 
the  defendant  has  been  always  ready  and 
willing  to  pay  it  to  the  plaintiff,  and  although 
that  is  not  an  offer  to  pay,  and  insufficient  in 
the  case  of  a  direct  condition  precedent,  as 
said  by  Crompton,  J.  in  Bobertsv.  Brett  (10), 
yet  the  general  averment  at  the  end  of  the 
plea,  of  performance  of  all  things  necessary 
in  that  behalf,  issufficient  since  ^e  Common 
Law  Procedure  Act,  1852,  s.  57. — BewUep 
T.  Daw(${\\),  The  onus  is  therefore  on  the 
plaintiff  to  shew  in  his  replication  that  there 
has  been  a  non-performance  of  such  condi- 
tion precedent. 

[DowdegwelL — ^The  general  averment  in 
the  plea  is  limited  to  the  performance  of  all 
that  might  be  necessary  to  make  the  deed 
binding  on  the  plaintiff.  It  is  quite  con- 
sistent with  this  that  the  defendant  did  not 
afterwards  tender  the  composition.] 

At  all  events,  the  objection  (if  any)  has 
been  cured  by  the  plaintiff  pleading  over. 
The  passages  from  Sheppard^s  Touchstone 
and  Coke  upon  Ijittleton  shew  that  the  duty 
imposed  on  the  obligor  to  seek  out  the 
obligee  is  limited  to  where  the  obligee  is 
intra  qwituor  maria,  and  in  Cranley  v.  Hil- 
lary {iS)  Dampier,  J.  refers  to  the  passage 
from  LiUUUm  as  shewing  that  the  obligor 
is  bound  to  seek  the  obligee  "$/  he  he  in 
England,^  The  case  of  Haldane  v.  John- 
A>n(8)  does  not  cany  the  rule  of  law  any 
further;  and  there  is  no  authority  for  saying 
that  if  the  creditor  is  out  of  the  realm  at 
the  time  of  payment,  the  debtor  is  still 
bound  to  seek  him  out  Then  the  plaintiff's 
surrejoinder  is  bad  as  containing  no  answer 
to  the  rejoinder.  The  allegation  in  it,  that 
the  plaintiff  was  not  in  England  at  the  time 
of  the  contracting  or  accruing  of  the  causes 
of  action,  is  immaterial  The  time  of  payment 
is  the  material  time — Bothechild  v.  Currie 
(12),  which  decides  that  the  place  where 
a  bill  of  exchange  is  payable  determines 
whether  it  is  a  fbreign  bill  or  not.     Then 

(10)  6  Com.  B.  Bep.  N.S.  611 ;  a  o.  2S  L»w  J. 
Bep.  (v.B.)  C.P.  828.  (Ezch.  Ch.) 

(11)  10  Exeh.  Bep.  784  ;  b.  c.  28  Law  J.  Rep. 
(v.B.)  Bzeh.  220. 

(12)  1  Q.B.  Rep.  43;  B.  c  10  Law  J.  Rep.  (K.s.) 
Q.B.  77. 

Niw  BiBzn,  34.— C.P. 


the  allegation  that  the  plaintiff  was  not  in 
England  when  the  deed  was  made  is  also 
immaterial,  for  section  187.  of  the  Bank- 
ruptcy Act,  1861,  gives  the  binding  effect 
to  the  deed  only  after  registration ;  therefore 
the  plaintiff  should  have  shewn  he  was  not 
in  England  at  the  time  of  registration  of 
the  deed. 

Dotodeewellf  in  reply,  cited  The  London 
Dock  Company  v.  Sinnott  (1 3)  to  shew  that 
excuse  would  not  do,  but  that  the  defendant 
must  plead  performance. 

Eble,  C.J. — ^I  think  that  judgment  in 
this  case  should  be  for  the  plaintiff.  The 
question  whether  the  deed  which  has  been 
pleaded  amounts  to  a  release  or  a  covenant 
not  to  sue,  it  is  not  necessary  to  decide, 
because  I  consider  the  plea  is  bad  for  not 
shewing  a  payment  or  tender  of  the  com- 
position to  the  plaintiff.  The  plea  states 
that  the  defendant  was  always  ready  and 
willing  to  pay  to  the  plaintiff  the  said  com- 
position, but  it  contains  no  averment  that 
the  composition  was  paid  at  the  time  when 
it  was  stipulated  to  be  paid,  or  anything 
equivalent  to  averring  that  it  was  tendered, 
but  it  only  states  that  the  defendant  was 
ready  and  willing  to  pay  it  We  think  that 
is  not  enough.  The  averments  at  the  end  of 
the  plea  of  general  performance  of  condi- 
tions only  relate  to  such  as  are  necessary 
to  make  the  deed  binding  on  the  pbdntiff 
as  a  non-executing  creditor,  but  do  not 
relate  to  conditions  which  may  have  to  be 
performed  subsequently  to  the  deed  having 
become  binding  on  the  plaintiff.  Then,  as 
for  the  excuse  for  not  tendering  the  com- 
position because  the  plaintiff  was  in  Paris 
when  it  became  payable, — Ithinkthe  autho- 
rities establish  that  if  the  plaintiff  was  in 
England  when  the  contract  was  made,  and 
he  had  afterwards  gone  abroad,  it  would 
not  have  been  the  duty  of  the  defendant  to 
follow  him  out  of  the  realm  in  order  to  pay 
or  tender  him  the  money.  But  here  it  ap- 
pears that  the  contract  was  a  French  con- 
tract, made  when  the  plaintiff  was  residing 
in  Paris,  and  who  was  living  there  when 
the  composition-deed  was  executed  and 
registered.  I  therefore  think  that  the  plain- 
tiff's absence  abroad  is  no  excuse  for  the 

(13)  8  B.  &  B.  847;  b.  c.  27  Law  J.  Rep.  (n.b.) 
Q.B.  129. 
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defendant  not  tendering  the  composition- 
money  to  him. 

Williams,  J.,  Willss,  J.  andEsATiNO,  J. 
concurred. 

Judgment  for  the  plaintiff. 


ELLWOOD  AND  OTUEBS   V. 
CHKI8TY  AND  OTHERS. 


1864. 

Nov.  5. 

1865. 

Jan.  27. 

Patent — Assignment — Registration — Ac- 
count of  Profits— \b  <fc  16  Vict.  c.  83. 
M.  35,  42. 

The  executors  of  a  patentee  assigned  ike 
patent^  and  registered  the  assignment^  but 
the  probate  was  not  registered  until  after- 
vxirds-: — Held,  that  the  assignment  was  good, 
and  that  the  title  of  the  assignee  was  com- 
pleted in  accordance  with  the  15  <(:  16  Vict, 
c  83.  s,  35. 

The  Court,  in  making  an  order  for  an 
account  under  the  15  ds  16  Vict.  c.  83. 
«.  42,  wiU  only  direct  an  inquiry  into  the 
profits  actually  made  by  the  defendant^  and 
wiU  not  direct  a  general  inquiry  into  any 
other  damages  alleged  to  have  been  sustained 
by  the  plaintiff  in  consequence  of  the  in- 
fringement. 

The  assignee  of  a  patent  is  only  entitled 
to  an  account  of  profits  from  the  time  that 
his  title  is  complete,  that  is,  when  the  assign- 
ment is  completely  registered. 

This  was  an  action  for  the  infringement 
of  a  patent  relating  to  the  manufeusture  of 
a  new  kind  of  hat  or  helmet  to  be  uaed  in 
hot  climates. 

The  plaintiffs  claimed  an  account  of 
the  profits  made  by  the  defendants  from  the 
5th  of  Februaiy  1864,  [and  during  the 
pendency  of  the  suit,  and  also  a  writ  of 
injunction  to  restrain  the  defendants  from 
further  using  the  patent 

The  action  was  tried,  before  Erie,  C.J., 
at  the  Sittings  at  Westminster,  after  last 
Trinity  Term,  when  it  appeared  that  the 
person  to  whom  the  patent  was  originally 
granted  was  dead,  and  that  his  executors 
had  assigned  the  patent  to  the  plaintiffs. 
Probate  of  the  will  was  granted  on  the  3rd 
of  December  1863.  On  the  5th  of  February 
1864  the  executors  assigned  the  patent. 
On  the  10th  of  April,  probate  of  the  will 
was  entered  upon  the  register,  and  on  the 


14th  of  that  month  the  assignment  to  the 
plaintiffs  was  also  r^;istered. 

The  verdict  was  found  for  the  plaintiffs, 
and  an  order  was  made  by  the  learned 
Judge  for  an  account  to  be  kept  by  the 
defendants  from  the  date  of  the  v^dict, 
without  prejudice  to  any  application  for  a 
further  account  which  the  plaintiffs  mi^t 
think  fit  to  mak& 

An  objection  was,  howevw,  taken  at  the 
trial  that  the  plaintiffs  were  not  entitled  to 
maintain  the  action,  inasmuch  as  the  pro- 
visions of  the  15  <fe  16  Vict  a  8a  s.  35.  had 
not  been  duly  compUed  with  at  the  time 
the  executors  assigned  the  patent  to  the 
plaintiffs.  The  learned  Judge  overruled 
the  objection,  but  reserved  leave  to  the 
defendants  to  move  to  enter  the  verdict 
for  them  on  this  ground. 

Bovill  (Nov.  5)  moved  accoidin^y. — 
He  contended  that  the  executors  had  no 
power  to  assign  the  patent  until  they  had 
perfected  their  own  title.  The  15  &  1 6  Vict 
c.  83.  s.  35.  provided  that  until  the  entry 
shall  be  made  in  the  register,  "the  grantee 
or  grantees  of  the  letters  patent  shall  be 
deemed  and  taken  to  be  the  sole  and  exdu- 
sive  proprietor  or  proprietors  of  such  letters 
patent" 

Per  Curiam  (1). — Registration  will  com- 
plete an  inchoate  title.  Upon  this  point 
there  will  be  no  rule. 

Rule  refused. 

Aston  (Nov.  25),  for  the  plaintiffs, 
obtained  a  rule  calling  on  the  defendants 
to  shew  cause  why  the  Master  should 
not  take  an  account  of  all  profits  made  by 
the  defendants  by  means  of  ^e  infidngonent 
of  the  plaintiffs'  patent,  and  why  the  defen- 
dants should  not  pay  to  the  plaintiffs  the 
amount  of  such  profits,  and  why  a  writ  of 
injunction  should  not  issue  to  restrain  the 
defendants  from  continuing  to  infringe  the 
plaintiffs'  patent  Against  this  rule 

Murray  shewed  cause  (Jan.  27). — ^He 
contended  that  there  was  no  necessity  for 
a  reference  to  the  Master,  as  the  defendants 
were  ready  to  produce  an  account  verified 
by  affidavit  of  the  net  profit  on  eveiy  hat 
or  helmet  made  by  them  up  to  the  present 
time.  He  also  contended  that  the  plainti& 
were  only  entitled  to  an  account  of  profits 
(1)  Erie,  C.J.,  Byles,  J.  mod  Keatiiig,  J. 
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iirom  the  14th  of  April,  when  the  title  was 
completely  registeredi 

Hindmarch  and  Aston,  in  support  of  the 
ral& — The  statement  offered  by  the  defen- 
dants is  not  sufficient  The  mere  profit  and 
loss  account  of  each  hat  may  not  nearly  re- 
present the  injury  inflicted  on  the  plaintiffs. 
The  defendants  may  have  sold  the  hats 
at  a  cheap  rate,  for  the  express  purpose  of 
depreciating  the  invention.  In  Walton  y. 
Lai9ater{2)y  the  rule  was  drawn  up  on  the 
principle  contended  for. 

[WiLLiAMBy  J. — No  such  Order  was  made 
in  Holland  ▼.  Foxtd),  or  in  Vidi  v.  Smith 

The  statement  put  forward  is  entirely 
€x  parte. 

Eble,  C.J. — I  am  of  opinion  that  sub- 
stantial justice  would  be  done  in  this  case 
if  the  rule  were  discharged.  But  precisely 
because  it  would  be  adopting  the  statement 
of  one  party  without  giving  the  other  an 
opportunity  of  controverting  it,  I  scruple 
to  take  this  course.  The  rule  must,  there- 
fore, be  made  absolute  to  refer  the  matter 
to  the  Master  to  take  an  account  of  the 
profits  actually  made  by  the  defendants 
from  the  date  of  complete  registration.  The 
plaintiffs  are  not  entitled  to  any  other 
account  than  this,  and,  if  they  do  not  sur- 
charge the  defendants  one-sixth 'Upon  the 
account  produced,  they  must  pay  the  costs 
of  the  inquiry  and  of  this  rule. 

Williams,  J. — I  am  of  the  same  opinion. 
I  do  not  apprehend  that  this  Court  in  any 
way  sanctioned  the  form  of  order  in  Walton 
V.  Lavater(2).  The  motion  was  not  eon- 
tested. 

WiLLBS,  J. — ^I  am  of  the  saiAe  opinion. 
We  do  not  at  all  decide  that,  if  the  plaintiffs 
had  suffered  damage  by  such  conduct  as 
has  been  suggested  by  the  counsel  who  sup- 
ported the  rule,  they  could  not  recover 
compensation  in  the  shape  of  damages;  but 
that  must  be  at  the  hands  of  a  jury,  and 
not  by  means  of  an  account  to  be  taken  by 
the  Master. 

Bide  €iccord%ngly. 


[IN  THE  EXCHEQUER  CHAMBER.] 

(Appeal  from  the  Court  of  Common  PUa^,) 

1864.      ) 
Nov.  30.   / 


LEE  AND  AKOTHEB  V,  JONES.' 


(2)  8  Com.  B.  Rep.  N.8. 192;  i.  c.  29  Law  J. 
Rep.  (U.S.)  C.P.  276. 

3)  8  £.  &  B.  986;  Le.  23  Law  J.  Rep.  (K.s.) 
Q.B.  211. 

(4)  3  K  &  B.  969;  8.c.  28  Law  J.  Rep.  (n.8.) 
Q.B.  342. 


Ghiarantte  —  Avoidance  of  Contract  — 
Fravd —  Concealment —  Misrepresentation, 

P,  was  employed  by  the  plaintiffs,  who 
were  coal-merehants,  to  sell  their  coals  on 
commission,  on  the  terms  that  he  was  to  be 
ansiDerahle  for  the  price  of  the  coals  sent  out 
to  customers  on  his  order,  and  to  pay  for 
them  monthly.  71  guaranteed  the  due 
performance  by  P.  of  his  engagements  to 
the  amount  of  SOOL  After  some  years,  P, 
not  paying  for  the  coals  supplied  according 
to  his  agreement,  and  owing  the  plaintiffs, 
on  the  coal  account,  above  1,300^.,  the 
plaintiffs  required  further  security.  P. 
having  stated  to  the  plaintiffs  that  the  defen- 
dant would  become  sitrety  for  him,  the 
plaintiffs  prepared  an  agreement,  which, 
after  reciting  the  original  agreement  between 
P.  and  the  plaintiffs,  the  guarantie  by  T, 
and  that  P.  had  for  some  time  been  sales- 
mxm  to  the  plaintiffs  on  the  terms  stated, 
and  that  in  order  to  induce  the  plaintiffs  to 
continue  the  arrangement  with  P.  the  defenr 
dant  had  agreed  to  guarantee,  went  \m  to 
provide  that  the  defendant  should  give  a 
floating  and  continuing  guarantie  to  the 
plaintiffs  for  three  years  to  secure  the  amount 
of  any  balance  that  might  at  any  time  during 
the  three  years  be  due  from  P.  to  the  plain- 
tiffs. This  agreement  was  sent  to  the  defen- 
dant by  the  plaintiffs,  and  executed  by  the 
defendant.  It,  however,  did  not  recite  that 
any  d^t  was  then  due  from  P.  to  the 
plaintiffs,  nor  did  the  plaintiffs  inform  the 
defendant  of  the  fact.  The  defendant  made 
no  inquiry  of  the  plaintiffk.  In  an  action 
against  the  defendant  on  his  guarantie,  he 
pleaded  that  the  guarantie  was  obtained  from 
him  by  the  fraud  of  the  plaintiffs,  and  by  the 
fraudulent  concealment  by  the  plawttiffs  of 
material  facts: — Held,  by  the  majority  of 
the  Court  of  Exchequer  Chamber  that  there 
was  some  evidence,  taking  the  circumstances 
of  the  case  and  the  recitals  in  the  agreement 
together,  from  which  a  jury  would  be  jus- 

*  Decided  in  the  Sittings  after  Micbaelmai  T., 
1864,  coram  Pollock,  C.B.,  Crompton,  J.,  Bram- 
well,  B.,  Channell,  B.,  Blackburn,  J.  and  Shee,  J. 
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tified  in  •aying  that  ike  plaintiffs  had  been 
guilty  of  intentional  fraudtUent  miareprt- 
sentation  to  induce  the  defendant  to  sign  the 
agreement. 

This  was  an  appeal,  by  the  plaintiffs, 
against  the  decision  of  the  Court  of  Com* 
mon  Pleas,  discharging  a  rule  to  set  aside 
the  verdict  for  the  defendant,  and  to  enter 
a  verdict  for  the  plaintiffs  for  100^ 

The  action  was  to  recover  lOOL  The 
declaration  was  framed  upon  an  agreement 
between  Charles  Jones,  the  defendant,  and 
four  other  persons  of  Uie  one  part,  and  the 
plaintiffs,  Lee  &  Jerdein,  ooal-merchanta, 
of  the  other. 

The  agreement,  dated  October  1861, 
commenced  in  the  following  terms :  "  Where- 
as James  Packer  has  for  some  time  past 
been  a  salesman  of  coals  upon  conunis- 
sion  for  the  said  Lee  &  Jerdein,  he  the  said 
Ji^nes  Packer  giving  bills  of  exchange  to 
the  said  Lee  &  Jerdein  for  all  such  coids  as 
may  be  delivered  to  his  order,  such  bills 
being  floating  bills,  to  be  settled  for  and  paid 
up  at  the  expiration  of  the  current  months 
during  which  such  bills  are  respectively 
running;  and  whereas  the  said  Lee  &  Jer- 
dein requiring  security  from  the  said  James 
Packer,  they  stipulated  (amongst  other 
things)  that  the  said  Charles  Jones''  [and 
the  four  other  persons  nanung  them]  "should 
give  them  a  floating  and  continuing  gua- 
rantie  for  the  term  of  three  years  from  the 
date  hereof  on  behalf  of  the  said  James 
Packer,  to  secure  to  them,  the  said  Lee  4 
Jerdein,  the  amount  of  any  balance  which 
might  at  any  time  or  times  be  due  to  them, 
the  said  Lee  Ji  Jerdein,  frt>m  the  said  James 
Packer  upon  any  such  coal  account  on  bills, 
to  the  amount  of  300Ly  in  the  proportions 
following :  the  said  Charles  Jones  in  the 
sum  of  100^/'  [it  then  stated  the  propor- 
tions of  the  other  four  sureties],  "making 
together  the  said  sum  of  300^;  and  in 
order  to  induce  the  said  Lee  <tc  Jerdein  to 
continue  the  said  arrangement  with  the 
said  James  Packer,  the  said  Charles  Jones" 
[and  the  other  four  sureties]  "agreed  to 
enter  into  this  agreement  lor  guarantie 
in  manner  hereinafter  appearing :  Now  this 
agreement  witnesses,  that  in  consideration 
of  the  said  Lee  &  Jerdein  agreeing  to  allow 
the  said  James  Packer  a  certain  commission 
upon  coals,  under  an  agreement  between 


them,  and  bearing  date  the  1st  of  November 
1856,  they  the  said  Charles  Jones"  [and  the 
other  four  sureties]  "do  hereby  severally  and 
respectively  guarantee,  promise  and  agree 
to  and  with  the  said  Lee  A  Jerddn,  that 
they  the  said  Charles  Jones"  [and  the  other 
four  sureties]  "shall  and  will  pay  and  make 
good  in  the  respective  propcNrtions  herein- 
before mentioned,  to  the  said  Lee  &  Jer- 
dein, or  their  executors,  administratorB  or 
assigns,  all  such  sum  and  sums  of  money 
as  may  be  due  and  owing  to  them  at  any 
time  or  times  during  the  said  term  of  three 
years  from  the  said  James  Packer,  in  rela- 
tion to  the  said  agreement  or  bilk  of 
exchange,  not  exceeding  inthewholethe  said 
sum  of  300/.,  such  guarantie  to  be  a  ecMitiou- 
ing  guarantie,  and  to  be  made  good  at  any 
time  by  the  said  Charles  Jones"  [and  the 
other  four  sureties]  "for  any  baJanoe  or 
amount  due  to  the  said  Lee  4c  Jerdein  in 
respect  of  the  said  agreement  between  the 
said  James  Packer  and  the  said  Lee  A  Jer- 
dein during  the  said  term  of  three  years." 

The  agreement  then  further  stated,  that 
giving  time  to  James  Packer  should  not 
invalidate  the  agreement,  and  continued: 
"That  this  agreement  is  to  be  taken  as  sup- 
plemental and  in  addition  to  an  agreement 
bearing  date  the  let  of  November  1856, 
made  between  Sarah  Tinson  of  the  one 
part,  and  the  said  Lee  &  Jerdein  of  the 
other." 

The  original  agreement  between  hee& 
Jerdein  and  Packer,  made^the  lat  of  No- 
vember 1856,  stated  that  it  was  agreed  that 
Packer  should  continue  as  agent  lor  the 
sale  of  coals  on  the  terms  that  Packer 
should  obtain  customers  for  Lee  &  Jerdein, 
and  have  coals  delivered  to  his  order,  for 
which  Packer  was  to  receive  a  specified 
comnussion;  and  in  oonsideratioa  thereof 
that  Packer  should  give  bills  of  exdiange 
to  Lee  &  Jerdein,  as  security  for  the  amount 
in  value  of  the  coals  so  to  be  delivered,  the 
intention  being  that  Packer  should  make 
himself  personally  responsible  for  the  pay- 
ment of  such  amounts  to  Lee  &  Jerdein ; 
that  the  customers  so  introduced  should  be 
deemed  customers  of  Lee  &  Jerdein,  and 
all  bills  and  accounts  sent  in  to  them  as  such. 
And  it  went  on  :  "  that  all  mcmies  received 
by  the  said  James  Packer  from  any  of  sack 
customers  shall  be  so  received  by  him  as 
agent  for  the  said  Leeds  Jerdein,  and  paid 
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orer  and  acoounted  for  by  him  within  six 
days  after  the  receipt  thereof  by  him ;  that 
8uch  amounts  so  accounted  for  shall  from 
time  to  time  be  taken  off  or  credited  upon 
the  said  floating  biUs  so  to  be  given  from 
time  to  time  by  the  said  James  Packer  as 
aforesaid."  The  agreement  farther  proceeded 
to  witness  that,  in  consideration  of  the  com- 
mission, James  Packer  promised  and  agreed 
to  perform  and  keep  aU  the  foregoing  agree- 
ments and  stipulations. 

The  agreement  of  the  same  date,  the  1st 
of  November  1856,  betwe^i  Sarah  Tinson 
and  Lee  k  Jerdein,  recited  that  Packer 
was  her  son,  that  he  was  a  salesman  on 
commission  for  Lee  <fe  Jerdein,  "  he, 
the  said  James  Packer,  giving  bills  of 
exchange  to  the  said  Lee  &  Jerdein  for  all 
such  cottls  as  may  be  delivered  to  his  order, 
such  bills  being  floating  bills,  to  be  settled 
for  and  paid  up  at  the  expiration  of  the 
current  months  during  which  such  bills 
were  respectively  running."  It  then  pro- 
vided that  SarsJi  Tinson  guaranteed  that 
she  would  pay  and  make  good  to  Lee  & 
Jerdein  ''all  such  sum  and  sums  as  may  be 
due  and  owing  to  them  at  any  time  or 
times  from  the  said  James  Packer  in  re- 
lation to  the  said  agreement  or  biUs  of 
exchange,  not  exceeding  in  the  whole  300/. ; 
such  gnarantie  to  be  a  continuing  guaran- 
tie,"  &c 

The  defendant  pleaded  that  the  supposed 
agreement  and  promises  were  obtained  from 
hLn  by  the  plaintiflb,  by  the  fraud  of  the 
plaintj^  and  by  their  fraudulent  and 
midue  concealment  of  material  facts  within 
their  knowledge,  material  to  be  made  known 
to  the  defendant  before  he  entered  into  the 
Bsid  agreement. 

From  November  1856  Packer  had  acted 
M  agent  fiv  the  plaintitiEs,  selling  coals  on 
tiie  terms  of  the  original  agreement  of  that 
date;  but  he  did  not,  for  a  long  time  pre- 
vious to  October  1861,  pay  the  plaintiffs  for 
the  coals  delivered  to  his  order  pursuant  to 
the  agreement,  and  in  October  1861  was  in 
debt  to  the  plaintiffs,  in  respect  of  the  coal 
socount,  1,332/.  The  plaintiffs,  on  this, 
Y^uiied  from  him  further  security,  and  he 
obtained  the  consent  of  the  defendant  and 
of  the  other  persons  mentioned  as  sureties 
in  the  agreement  declared  on  to  become 
sureties.  On  this,  the  plaintiffs  caused  the 
Agreement  declared  on  to  be  prepared,  and 


sent  it  to  the  defendant  by  their  collector, 
who  had  no  authority  to  answer  any 
statements  respecting  it.  The  defendant 
made  no  inquiry  of  the  plaintiffs  respecting 
the  state  of  Packer's  account,  nor  did  the 
plaintiffs  give  the  defendant  any  informa- 
tion respecting  it.  Nothing  was  stated  in 
the  agreement  of  guarantie  executed  by  the 
defendant  respecting  the  debt  due  from 
Packer  to  the  plaintiffs,  or  respecting  the 
state  of  the  accounts  or  the  course  of  busi- 
ness between  them,  except  as  is  above  set 
out.  The  case  found  that  there  was  no 
evidence  to  shew  that  the  plaintiffs  were 
aware  that  Packer  had  actually  received 
from  the  customers  for  the  coals  the  monies 
making  up  the  1,332/. ;  and  it  did  not  other- 
wise &an  inferentially  fr^m  the  above 
statement  aver  that  Packer  himself  had 
received  the  money.  The  defendant,  when 
he  executed  the  agreement,  was  not  aware 
of  the  debt  due  from  Packer  to  the  plain- 
tiffs. 

On  the  trial  a  verdict  was  found  for  the 
defendant,  Erie,  0.  J.,  before  whom  the  case 
was  tried,  holding  that  there  was  evidence 
of  fraud  for  the  jury.  Leave  was  reserved 
to  the  plaintiffs  to  move  to  set  aside  that 
verdict)  and  enter  a  verdict  for  100/. 

The  plaintiffs  having  moved  accordingly, 
the  Court  of  Common  Pleas  supported  the 
ruling  of  the  Chief  Justice. 

The  case  was  argued,  in  the  Exchequer 
Chamber  (June  18,  1864),  by 

Collier  f  Solicitor  Oeneral)  (Prentice 
with  him),  for  the  plaintiffs,  the  appellants. 
— There  was  no  evidence  of  any  fraud  on  the 
part  of  the  plaintiffs.  There  was  no  moral 
or  legal  duty  obliging  the  plaintiffs  to  tell 
the  defendant  that  Packer  had  not  paid 
his  bills  monthly,  and  that  they  had  not 
enforced  their  strict  rights,  according  to 
the  agreement  between  them.  If  the  de- 
fendant wished  for  information  from  the 
plaintiffs  respecting  the  state  of  Packer's 
account  with  the  plaintiffs,  he  ought  to 
have  asked  the  plaintiffs.  If  he  chose  to 
trust  to  Packer's  statement  alone,  or  to  make 
no  inquiry  at  all,  the  plaintiffs  ought  not 
to  suffer  from  his  indiscretion.  The  plain- 
tiffs ought  not  to  be  in  a  worse  position 
because  the  defendant  acted  without  due 
caution.  Packer  was  not  a  defaulter  in  the 
sense  of  having  received  money  and  having 
not  paid  it  over.  He  was  a  del  credere  agent 
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The  plaintiffs  did  not  think  Packer  a 
de&ulter.  It  may  be  that  there  waa  no  ac- 
tual default.  It  is  not  found  that  the  parties 
for  whom  Packer  was  responsible  had  paid 
him.  They  may  have  all  been  solvent.  The 
veiy  £Etct  of  the  plaintiffs  asking  for  further 
security  was  enough  to  put  the  defendant 
upon  making  due  inquiiy.  There  was  no  mis- 
representation on  the  plaintiffis'  part.  Every 
statement  in  the  document  submitted  to 
the  defendant  is  true  and  fair.  The  principle 
which  governs  in  marine  and  life  insurances, 
that  the  party  insuring  is  bound  to  disclose 
every  circumstance  material  to  the  subject 
of  the  contract,  is  peculiar  to  such  insurance 
contracts  only,  and  does  not  extend  to 
guaranties — Hamilton  v,  WaUon{l),  North 
British  Insurance  Company  v.  Lloyd  (2), 
There  must  be  actual  fraud  to  vitiate  any 
other  contract.  To  avoid  this  contract  there 
must  have  been  a  plain  misrepresentation* 
It  cannot  reasonably  be  argued  that  the 
omitting  to  recite  in  the  agreement  that 
Packer  was  in  debt  to  the  plaintiffs  amounts 
to  a  representation  that  he  had  duly 
paid  his  bills.  EaiUon  v.  Mathews  (3) 
is  very  distinguishabla  The  marginal  note 
there  is  incorrect.  The  only  decision  there 
was  that  the  ruling  of  a  Scotch  Judge  was 
incorrect.  It  turned  on  the  law  of  Scotland, 
which  is  different,  it  seems,  from  the  Eng- 
lish law ;  and,  further,  the  principal  there 
was  known  to  be  a  defaulter. 

Honyman,  for  the  defendant,  the  respon- 
dent.— ^There  was  evidence  of  fraud.  The 
defendant  had  aright  to  have  communi- 
cated to  him  by  the  plaintiffs  the  state  of 
the  accounts  between  them  and  Packer, 
who  was  in  arrear  to  a  very  large  amount^ 
l,SB2L—Pideock  v.  Bishop  (4).  The  mode 
of  the  recital  of  the  prior  agreement  in  the 
agreement  which  the  defendiuat  was  induced 
to  sign  leads  naturally  to  the  inference 
that  the  plaintiffs  mean  to  represent  that 
that  prior  agreement  had  been  substantially 
carried  out,  and  that  the  further  security 
was  required  respecting  future  debts.  The 
recitals  in  the  agreement  amount  in  sub- 
stance to  evidence  of  actual  intentional 

(1)  12  CL  k  P.  109. 

(2)  10  Exofa.  Eep.  528;  t.o.  24  Law  J.  Rep. 
(v.8.)  Exch.  14. 

(3)  10  CI.  &  F.  984. 

(4)  8  B.  &  C.  605. 


misrepresentation,  which  misled  the  defen- 
dant to  his  hurt 

Cur.  adv.  wit. 

The  learned  Judges,  differing  in  opinion, 
delivered  their  judgments  seriatim,  on  the 
30th  of  November  1864. 

Shbb,  J. — The  question  for  our  decision 
is,  whether  on  the  facts  before  us  as  stated 
in  the  case,  and  in  the  agreements  which 
are  to  be  taken  as  parts  of  it,  there  was 
any  evidence  for  the  jury,  in  support  of 
the  defendant's  plea,  that  tile  supposed 
agreement   and    promises  were    obbuned 
from  him  by  the  fraud  of  the  plaintiffii,  and 
by  their  fraudulent  and  undue  concealment 
of  material  facts  within  tiieir  knowledge  re- 
specting the  said  James  Packer,  material  to 
be  made  known  to  the  defendant  before  he 
entered  into  the  agreement.  The  &cts  were 
as  follows :  Under  an  agreement  of  tiie  Ist 
of  November  1856  James  Packer  had  been 
for  five  years  a  commission  agent  of  the 
plaintiffs  for  the  sale  of  coals,  to  be  de- 
livered by  them  to  his  order,  on  the  terms 
that  he  should  from  time  to  time  give  to 
the  plaintiffs  his  bills  for  the  amount  of  the 
coals  so  delivered,  and  pay  to  them  within 
six  days  of  its  receipt  all  money  received 
by  him  from  customers  for  such  coals,  to 
be  taken  off  and  credited  upon  the  bills  so 
to  be  given  by  him.   And  by  an  agreement 
of  the  same  date,  between  the  plaintiffs 
and  Sarah  Tinson,  the  mother  of  Packer, 
she  had  become  surety  to  the  plaintiffs  to' 
the  extent  of  300/.  for  the  due  performance 
by  Packer  of  his  agreement    Packer  not 
having  for  a  very  considerable  time  *' carried 
out  his  agreement  by  settling  for  and  pay- 
ing up  his  bills  at  the  expiration  of  the 
months  during  which  they  were  current,** 
had  become  debtor  to  the  plaintiff  in  the 
sum  of  1,332Z.,  and  Sarah  Tinson,  on  her 
guarantie  for  him,  had  become  their  debtor 
to  the  extent  of  300/.,  when  the  plaintifis 
informed  Packer  that  they  wanted  furtber 
security,  and  could  not  without  it  continne 
him  in  their  emplo3rment,  and  stipulated 
with  him  that  the  defendant  and  the  other 
parties,  sureties  with  him  in  the  agreement 
sued  upon,  should,  by  their  several  and 
continuing  guaranties,  give   the  plaintifis 
further  security  to  the   extent  of  300/, 
against  the  said  James  Packer.  In  pursu- 
ance of  this  stipulation  theplaintifis  caused 
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the  agreement  sued  upon  to  he  preparecL 
Although  in  legal  construction  it  extends 
to  defaults  already  made  as  well  as  to 
defaults  which  might  be  in  the  future  made, 
it  gives  no  intimation  in  any  part  of  it  of 
an  intention  that  it  should  operate  retro- 
actively, or  of  any  ascertained  default  on 
which  it  could  so  operate.  It  is  silent  on 
the  fact  of  the  breach  by  Packer  of  his 
agreement,  that  he  would  for  the  coals 
delivered  to  his  order  give  from  time  to 
time  his  acceptances,  and  take  them  up  at 
the  expiration  of  the  months  during  which 
they  were  current ;  on  the  fact  that  by  not 
having  done  so  he  had  incurred  a  debt 
to  the  phdntifb  of  1,332/.,  and  involved 
SarahTinson  in  a  liability  for  300/. ;  on  the 
fact  that  the  plaintiffs  had  informed  him 
that  he  must  give  them  further  security  or 
relinquish  their  employment;  on  the  lact 
that  the  defendant,  on  his  signature  of  the 
agreement,  would,  not  contingently  only  on 
ftitare  defaults,  but  at  once,  become  liable 
for  100/.:  and  none  of  these  facts,  of  which 
the  defendant  was  entirely  ignorant,  were 
communicate^  to  him  by  the  plaintiffs,  nor 
was  any  opportunity  for  inquiry  of  them, 
or  of  those  who  represented  them,  afforded 
to  the  defendant.  The  plaintiffs  personally 
had  no  communication  with  him,  and  never 
flaw  him;  it  was  left  to  Packer,  whose 
employment  and  livelihood,  as  well  as  the 
liability  of  Sarah  Tinson,  were  at  stake, 
to  obtain  the  consent  of  the  defendant  and 
of  the  other  sureties  in  the  best  way  he 
eould,  and  as  he  thought  proper ;  and  the 
collector  of  the  plaintiffs,  who  was  sent 
round  with  the  agreement  to  procure  the 
signatures  of  the  defendant  and  of  the  other 
Burefties,  had  no  authority  to  answer  ques- 
tions. It  is  clear  from  the  case  of  The  North 
British  Insurance  Company  v.  Lhyd  (2), 
correcting  the  dictum  of  Lord  Truro  in 
Oven  V.  Homan  (5),  that  the  rule  which 
prevails  in  assurances  upon  marine  and  life 
risks,  that  all  material  circumstances  known 
to  the  assured  must  be  disclosed  by  him, 
and  that  the  non-disclosure  of  them,  though 
innocent  and  not  fraudulent,  vitiates  tihe 
contract,  does  not  apply  to  contracts  of 
guarantie.  But  upon  a  <&8CU8sion  in  which 
file  question  is,  whether  there  was  any  evi- 
dence to  be  left  to  the  jury  to  support  a 

(5)  8  Mac.  k  O.  878;  s.  c.  20  Law  J.  Rep.  (n.s.) 
Chine.  814.  ^ 


plea,  not  of  non-disclosure  merely,  but  of 
fraud  and  fraudulent  concealment  of  £act6 
material  to  be  made  known  to  the  defen- 
dant, this  singularity  of  insurance  law  is 
surely  little  better  than  an  intruder.  What 
place  can  it  have  in  the  argument,  unless 
they  who  put  it  forward  are  at  liberty  to 
assume  the  negative  of  the  plea.  Whether 
there  was  any  evidence  of  fraud  and  fraudu- 
lent concealment  is  the  subject  of  inquiry, 
and  there  is  no  definition  of  guilty,  as  diis- 
tinguished  from  innocent  silence,  or  of  bad 
faith  and  fraud  in  contracts  which  the  facts 
in  this  case  do  not  exactly  fit.  Aiiud  aintu* 
latum  cUitui  a>ctum  (6),  the  making  one 
state  of  things  appear  to  those  with  whom 
you  deal  to  be  the  true  state  of  things, 
while  you  are  acting  on  the  knowledge  of 
a  different  state  of  things — among  the 
oldest  definitions  of  fraud  in  contracts — 
is  here  exemplified ;  for  the  agreement  was 
prepared  by  the  plaintiffs  as  a  security  to 
them  against  a  defaulter,  with  whom,  on 
account  of  his  default,  except  on  furth^ 
security,  they  had  declined  to  continue 
their  arrangement;  and  the  defaulter  is 
held  out  by  them  as  their  commission  agent, 
with  a  five  years'  character  in  their  service, 
who  had  been  guaranteeing  by  his  own 
bills  during  that  time  the  customers  intro- 
duced by  him,  under  the  protection  of  a 
pre-arranged  system  of  short  reckonings, 
settlements  and  payments  from  all  tempta- 
tion to  dishonesty,  irregularity  or  rash  deal- 
ing. Sarah  Tinson,  whom  presumably  he 
would  be  reluctant  to  imperil,  is  held  out  as 
a  person  who  was  willing  after  ^ye  years' 
eiqierience  of  the  working  of  her  son's  com- 
mission agency,  to  continue  liable  to  the 
same  extent  in  amount  and  time  with  the 
defendant  and  the  other  proposed  sureties ; 
whereas  her  guarantie,  to  which  theirs  is 
described  as  '^supplementaland  additional," 
was  exhausted,  the  first  and  immediate 
ofiice  of  their  guarantie  being  to  make  hers 
good  should  she  fail  in  doing  so ;  they, 
should  she  discharge  it,  continuing  liable 
to  the  extent  of  300/.  for  the  balance,  and 
any  future  addition  to  it  remaining  due  by 
Packer  to  the  plaintiffs.  The  only  hint  in 
the  agreement  sued  upon  of  the  real  state 
-of  things  between  the  plaintiffs  and  Packer 
is  to  be  found  in  the  recital  that,  ''in  order 
to  induce  the  said  Lee  k  Jerdein  to  con- 
(6)  Cicero  de  Officiis,  b.  3.  c.  14. 
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tinue  the  said  arrangement  with  the  said 
James  Packer,  the  said  sureties  had  agreed," 
^,  the  effect  of  which  recital  was  for  the 
jury,  and  which,  when  read  with  the  con- 
text was  more  likely  to  lead  the  proposed 
sureties  to  the  inference  that  the  existing 
security  had,  by  reason  of  the  increase  of 
Packer's  transactions  on  account  of  Lee  & 
Jerdein,  become  inadequate  than  that  it 
was  already  forfeited.  "The  guilt  of  fraud," 
says  the  Digest,  "is  not  in  him  only  who, 
for  the  purpose  of  deceiving,  uses  obscure 
language,  but  in  him  who  insidiously  and 
without  appearing  to  do  so  dissembles  what 
he  thinks"— D^<»e,  L  43,  s.  2,  de  Dolo  MaU>. 
"Dolus  mains  non  tantum  in  eo  est  qui 
fallendi  caus4  obscure  loquitur,  sed  etiam 
qui  insidiose  vel  obscure  dissimulat"  It  is 
difficult  to  conceive  language  more  obscure 
and  better  calculated  to  mislead,  or  dis- 
simulation more  insidious  than  in  this  agree- 
ment Who  would  imagine  that  a  recital 
"  that  James  Packer  has  for  some  time  past 
been  a  salesman  of  coals  on  commission  for 
the  said  Lee  k  Jerdein,  he  the  said  James 
Packer  giving  bills  of  exchange  to  them  for 
all  such  coals  as  may  be  delivered  to  his 
order,  such  bills  being  floating  bills,  to  be 
settled  for  and  paid  up  at  the  expiration  of 
the  current  months  during  which  such  bills 
are  respectively  running,"  was,  if  true  in 
any  sense,  true  only  in  the  loose  sense  that 
he  had  contracted  iLve  years  before  to  give 
bills  from  time  to  time  for  such  coals  as 
might  be  delivered  to  his  order,  without 
any  stipulation  as  to  their  being  settled  for 
and  paid  up  at  the  expiration  of  the  current 
months  during  which  they  were  running, 
and  that  the  course  of  dealing  thus  de- 
scribed, if  it  ever  existed,  had  not,  as  the 
case  expressly  states,  been  observed  by 
Packer  for  a  very  considerable  timel  What 
plain  man,  bargaining  with  one  whom  he 
thought  honest  and  did  not  care  to  insult, 
could  reasonably  be  expected  to  inquire 
whether  the  words,  "  should  give  to  Lee  <k 
Jerdein  a  floating  and  continuing  guarantie 
for  the  term  of  three  years,"  might  not 
mean,  or  be  intended  to  mean,  that  he  was 
to  be  liable  before  his  signature  to  the 
agreement  was  dry,  absolutely  and  inevit- 
ably to  the  extent  of  100/.,  or  whether  the 
words  in  the  operative  part  of  the  agree- 
ment, "  do  hereby  guarantee,  promise  and 
agree  that  they  shall  and  will  pay  and  make 


good  all  such  sum  and  sums  of  mimey  as 
may  be  due  to  Lee  h  Jerdein  at  any  time 
during  the  said  term  of  three  years,"  mi^t 
not  be  intended  to  mean — do  hereby  gua- 
rantee, promise  and  agree  that  they  shall  and 
wiU  pay  and  make  good  to  the  extent  of 
300/.  a  debt  of  four  times  that  amount  now 
due,  and  all  fiirdier  debts  which  may  be- 
come due  during  the  term  of  three  yean) 
"  To  be  silent  is  one  things  concealment 
is  another.  You  may  be  silent  respecting 
£Eu;ts  within  your  knowledge  without  being 
guilty  of  concealment  You  are  guilty  of  it, 
when  the  motive  of  your  silence  is  a  wish 
that  others  for  your  advantage  should  be 
Ignorant  of  facts  which  you  know,  and 
which  it  is  for  their  interest  that  they 
should  know."  Such  is  the  descriptioii  <x 
definition  of  undue  concealment  in  the 
Treatiae  de  Offidis: — "Aliud  est  oelare, 
aliud  tacere  (7).  Neque  enim  id  est  celare 
quidquid  reticeas;  s^  cmn  quod  tu  acias 
id  ignorare  emolumenti  tui  causi,  velis  eos, 
quorum  intersit  id  scire.  Hoc  autem  ceiandi 
genus  quale  sit  et  ci\ju8  hominia  qms  non 
videt  ?  Certe  non  aperti,  non  simplids,  non 
ingenui,  non  justi,  non  viii  boni;  versuti 
potius,  obscmi,  astuti,  fallacis,  malitiosi, 
callidi  veteratoris,  va£ri,  hsec  tot  et  aUa 
plura  nonne  inutUe  est  subire  nominal  (8) 
These  definitions  and  maxims,  though  cited 
in  all  the  books  on  the  contract  of  insurance, 
are  of  much  older  date  than  any  certain 
trace  of  that  contract,  and  not  more  appli- 
cable to  it  than  to  the  contract  of  guarantie. 
Is  there  not  in  this  agreement  a  studied 
effort  to  conceal  the  truth  from  those  who 
were  interested  in  knowing  it,  and  whom 
the  plaintiffs  and  Packer  wanted  not  to 
know  it?  Under  this  impresdon  I  should 
on  the  argument  of  this  case,  had  it  not 
been  for  the  dissent  of  my  Lord  Chief 
Baron  and  some  of  my  learned  Brother^ 
have  arrived  at  a  confident  opinion,  that 
there  was  not  only  some  evidence,  but 
cogent  evidence  of  such  a  auppression  of 
the  truth,  by  a  partial,  inaccurate  and 
subdolous  setting  forth  by  the  plaintiffs  in 
the  agreement  of  facts  within  their  know- 
ledge material  for  the  proposed  sureties  to 
be  informed  of,  as  along  with  the  non-com- 
munication of  other  £acts  materiid  for  them 
to  know,  amounted  to  a  misrepres^tation 

(7)  Cicero  de  Offidis,  book  3,  o.  12. 

(8)  Ibid.  c.  18. 
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to  the  proposed  sureties,  that  they  were 
asked  to  come  under  none  but  the  more 
ordioaiy  liabilities  of  sureties — a  contingent 
liability;  and  that  Packer  during  his  five 
years'  agency  had  proved  himself  to  be 
a  man  worthy  of  trust  and  confidence — a 
satisfactory  guarantor  of  others  and  himself 
the  safe  subject  of  a  guarantie. 

But  it  was  urged,  on  the  part  of  the 
pbdntififs,  and  with  the  apparent  assent  of 
some  of  my  Brothers,  that  we  are  concluded 
on  this  point  by  authority,  and  that  if  the 
cases  which  had  been  cited  to  us  had  been 
more  maturely  considered   in   the  Court 
below,  its  judgment  would  have  been  dif- 
ferent.   I  do  not  think  so.    The  two  cases 
in  the  House  of  Lords,  and  the  case  in  the 
Court  of  Exchequer,  appear  to  me  to  have 
been    rightly    understood   by   the    Chief 
Justice  at  Nisi  Prius,  and  by  the  Court  of 
Common  Pleas,  and  to  be  in  favour  of  the 
defendant.    There  is  not  a  word  in  them 
tending  to  weaken  the  principle  that  an  un- 
due and  fraudulent  concealment  of  matters 
material  to  be   known   by  the  guarantor 
vitiates  the  contract  which  is  tainted  by  it. 
The  case  of  BaiUon  v.  Mathews  (3)  decided, 
that  on  an  issue  *'  whether  the  pursuer  was 
induced  to  subscribe  the  bond  by  undue 
concealment  or  deception  on  the  part  of  the 
defenders," — as  explained  by  the  summons 
of  reduction  of  suretyship,  to  mean  '^whether 
when  the  defenders  accepted  and  took  pos- 
session of  the  said  bond  they  fraudulently 
suppressed  and  concealed  the  said  whole 
facts  and  circumstances  regarding  the  con- 
duct and  irr^ularities  of  the  debtor," — it 
was  a  misdirection  to  tell  the  jury  that  "such 
concealment,  to  vitiate  the  bond,  must  be 
wilful  and  intentional  on  the  part  of  the 
person  obtaining  it,  and  with  a  view  to  an 
advantage  to  himself"  Undue  concealment, 
though  not  wilful  and  intentional  and  with 
a  view  to  the  advantage  of  the  person  taking 
a  guarantie,  being  thus  held  sufficient  to 
vitiate  it,  the  case  is  strongly  in  favour  of 
the  defendant,  for  there  was  in  this  case,  as 
it  seems  to  me,  evidence  that  the  non-com- 
munication to  him  by  the  plaintiffs  was  not 
merely  undue,  but  wilful  and  intentional; 
snd  it  was  for  their  immediate  advantage, 
and,  as  they  knew,  and  knew  that  the  defen- 
dant did  not  know,  for  his  immediate  dis- 
advantage, if  an  underhand  deaUng  of  guar 
rantie  by  the  party  taking  it  can  ever  be  so. 
Hsw  SKai¥8,  34.— C.P. 


But  RaiMon  v.  McUhews  (3)  is  said  to  have 
been  qualified  by  the  later  case — Hamilton  v. 
Waison{\).  Quite  otherwise,  as  it  appears 
tome.  In  Hamilton  Y.  Watson  {\)  (the  true 
grounds  of  the  decision  of  which  are  to  be 
found  in  the  judgment  of  Lord  Cottenham, 
and  in  what  fell  from  him  in  the  course  of 
the  argument  rather  than  in  the  judgment 
of  Lord  CampbeU),  a  cash  credit  on  the 
guarantie  of  sureties  had  been  gcanted  to 
a  man  already  in  debt  to  the  bankers  who 
granted  it,  and  the  debt  which  had  not 
been  mentioned  to  the  sureties  was  dis- 
charged by  a  cheque  which,  but  for  the  new 
cash  credit,  the  debtor  would  not  have  been 
in  a  position  to  draw.  There  was  no  allega- 
tion, as  was  observed  by  Lord  Cottenham, 
of  fraud  or  nusrepresentation,  or  of  any 
secret  agreement  as  to  the  way  in  which 
the  cash  credit  should  be  applied 

But  it  was  pressed  upon  the  House  at  the 
bar,  that  it  was  the  duty  of  banker^  taking 
a  guarantie  for  a  cash  credit  to  inform  the 
party  giving  the  guarantie  of  every  circum* 
stance  in  the  previous  dealings  of  the  party 
guaranteed,  which  might  influence  the  con- 
sideration whether  tihe  guarantie  should 
be  given  or  refused.  Lord  Cottenham  and 
Lord  Campbell  combat  this  contention  in 
their  judgment.  The  latter  suggests  as  a 
criterion  of  innocent  silence  on  the  part  of 
a  creditor  taking  a  suretyship  bond,  whether 
the  fact  not  disclosed  be  one  the  existence 
of  which  might  naturally  be  expected  by 
the  surety,  as  the  indebtedness  to  his 
bankers  of  a  person  asking  friends  to  be 
sureties  for  him  to  those  bankers  in  a  new 
cash  credit  would  be.  Their  decision  is,  that 
where  there  is  no  fraudulent  concealment 
it  is  not  necessary  to  the  validity  of  a  cash 
credit  surety  bond,  that  all  the  circum- 
stances of  the  dealings  between  the  debtor 
and  the  creditor  taking  it  should  be  volun- 
tarily disclosed  by  him  to  the  party  giving 
it  There  is  a  wide  difference,  as  respects 
what  might  naturally  be  expected  to  be  the 
actual  state  of  the  account  of  one  man  with 
another,  between  the  case  of  a  suretyship 
for  a  man  requiring  and  applying  for  a  cash 
credit  to  bankers  with  whom  he  had  had 
previous  dealings,  and  whose  business  it  is 
to  lend  capital  to  penniless  persons  on  the 
security  of  sureties,  and  the  case  of  a  surety- 
ship for  a  surety  of  others — a  surety  between 
whom  as  such  and  his  employers,  short 
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reckoniiigs  as  the  defendant  was  led  to  sop- 
pose,  had  for  five  yean  been  observed  as  a 
mle.  But  it  is  unnecessary  to  dwell  upon 
the  distinction,  for  in  HanUUcn  y.  WaUon 
(1)  neither  fraud  nor  fraudulent  conceal- 
ment was  charged;  whereas  here  they  are 
charged,  and  the  only  question  is,  whether 
there  was  any  evidence  to  be  left  to  the 
jury  of  them. 

The  case  of  The  North  Brkuh  Inmrance 
Company  t.  lAoyd  (2)  would  not  probably 
hsTe  been  cited  had  it  not  been  for  the  dis- 
tinction re-established  in  it  by  my  Lord 
Chief  Baron,  betwe^i  the  contracts  of  in- 
surance and  of  guarantia  The  fiMt  not 
disclosed  in  that  case  was  considered  by 
the  jury  not  to  have  been  one  material  for 
the  surety  to  have  been  informed  of^  and  the 
Court  concurred  in  their  decision  upon  that 
point  It  is  stated  in  the  case  that  there 
was  '^  no  evidence  to  shew  that  the  plain- 
tifb  were  aware  at  the  time  when  the 
agreement  of  the  3rd  of  October  1861  was 
entered  into,  that  Packer  had  actually  re- 
ceived payment  frx}m  the  custcxners  for  the 
coals  delivered  to  his  order."  This  seems  to 
imply  that  Packer  had  received  such  pay- 
ment, and  though  we  are  not  at  liberty  to 
infer  the  plaintiffs'  knowledge  of  it,  we  are 
at  liberty  to  infer  that,  while  contemplating 
the  obtaining  of  the  suretyship  of  the  defen- 
dant and  of  the  other  sureties,  the  plaintifb 
were  deliberately  and  grossly  negligent  of 
a  duty  which,  for  the  sake  of  the  proposed 
sureties,  it  was  incumbent  upon  them  to 
discharge — the  duty  of  ascertaining  the 
cause  of  Packer's  d^anlt;  whether  he  had 
received  payment  for  the  coals  delivered  to 
his  order,  and  if  so  whether  the  money 
which  he  ought  to  have  paid  over  to  the 
plaintiffs  within  six  days  of  its  receipt  had 
been  applied  by  him  to  other  uses — Diuo- 
hUa  negligmUia  prop^  dolum  est;  Digest  b. 
1.  1,  s.  29.  If  Packer,  with  the  plaintiffs' 
authority,  had  actually  received  payment 
for  the  coals  delivered  to  his  order,  the  ob- 
servation of  one  of  my  learned  Brothers  in 
the  course  of  the  argument,  that  the  cus- 
tomers, notwithstanding  Packer's  interven- 
tion, were,  as  well  as  he,  and  they  primarily, 
responsible  to  the  plaintiffs,  would  have  less 
weight  than  it  might  otherwise  be  entitled 
to.  This  double  liability  of  Packer  and  of 
the  customers  to  the  plaintiffii  could  in  no 
case,  as  it  appears  to  me,  countervail  the  in- 


herent uglindsB  of  die  transaction.  Upon 
the  whole,  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Common  Pleas  should  be 
affirmed. 

BuLGBLBUBN,  J. — ^I  am  of  opinion  that 
in  this  case  the  decision  of  the  Court  below 
should  be  affirmed.  The  question  is,  whe- 
ther, under  the  circumstances  stated  in  the 
case  there  was  evidence  to  go  to  the  jury 
in  support  of  the  averment  of  fr&ud;  for  I 
think  that  the  averment  of  undue  conceal- 
ment carries  the  case  no  frnther,  and  that 
unless  actual  frmid  was  proved,  the  sub- 
stance of  the  issue  was  not  proved.  It  wm 
decided  in  The  North  British  Insuranee 
Company  v.  Lloyd  (2)  that  the  rule  that 
all  material  drcumstanees  known  to  the 
assured  must  be  disclosed,  is  peculiar  to 
contracts  of  insurance,  and  that  it  does  not 
extend  to  contracts  of  guarantie.  I  concur 
in  this,  which,  I  think,  is  founded  upon 
principle  as  well  as  authority.  It  was 
pointed  out  by  the  Chief  Baron,  in  the 
argument  in  the  present  case^  that  a  sorety 
is,  in  general,  a  friend  of  the  prindpat 
debtor,  acting  at  his  request,  and  not  at 
that  of  the  creditor;  and  in  ordinary  cases 
it  may  be  assumed  that  the  surety  obtains 
frt>m  the  principal  all  the  information  which 
he  requires;  and  I  think  that  great  prac- 
tical mischief  would  ensue,  if  the  credited 
were  by  law  required  to  disclose  OTerything 
material  known  to  him,  as  in  a  case  (^ 
insurance.  If  it  were  so,  no  creditor  could 
rely  upon  a  contract  of  guarantie  unless 
he  c(Hnmunicated  to  the  proposed  sureties 
everything  relating  to  his  deaJings  with  the 
principid  to  an  extent  which  would,  in  the 
ordinary  course  of  things,  be  so  vexatious 
and  annoying  to  the  principal  and  his 
friends,  the  intended  sureties,  that  such  a 
mle  of  law  would  practically  prohibit  the 
obtaining  of  contracts  of  suretyship  in 
matters  of  business.  This  is  well  pointed 
out  by  Lord  Campbell,  in  his  judgment  in 
Hamilton  v.  Watson  (1).  But  I  think,  both 
on  authority  and  on  principle,  that  when 
the  creditor  describes  to  the  proposed  sure- 
ties the  transaction  proposed  to  be  guaran- 
teed (as  in  general  a  creditor  does),  that 
description  amounts  to  a  representation,  or, 
at  least,  is  evidence  of  a  r^resentation  that 
there  is  nothing  in  the  transaction  that 
might  not  natundly  be  expected  to  take 
place  between  the  parties  to  a  transaction 
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Buch  as  that  described.  And  if  a  represent- 
ation to  this  effect  is  made  to  the  intended 
surety  by  one  who  knows  that  there  is 
something  not  naturally  to  be  expected  to 
take  place  between  the  parties  to  the  trans- 
action, and  that  this  is  unknown  to  the 
person  to  whom  be  makes  the  represent- 
ation, and  that  if  it  were  known  to  him  be 
would  not  enter  into  the  contract  of  surety- 
ship, I  think  it  is  evidence  of  a  fraudulent 
representation  on  his  part  I  think  that 
it  appears  in  HamiUcn  ▼.  WciUon  (1)  that 
such  was  the  opinion  of  Lord  Campbell, 
and  I  think  that  on  this  principle  are 
founded  the  judgments  of  Lord  Eldon  in 
Smith  V.  the  Bank  of  Scotland  (9),  and  of 
the  Court  of  King's  Bench  in  Pidcaekv. 
BMop  (4).  In  the  pr^ent  case  the  plain- 
iaSb  had  no  personal  commimication  with 
the  defendant,  the  surety,  and  when  they 
sent  the  agreement  to  him  for  execution 
they  sent  it  by  an  agent,  who  had  no 
authority  from  the  plaintiffs  to  make  any 
statement  whatever,  or  to  do  anything  more 
than  obtain  the  defendant's  signature  to 
the  agreement  thus  sent  The  argument  for 
the  plaintiffs  before  us  was,  in  substance, 
that  under  such  circumstances,  though 
there  might  be  a  concealment  or  non-dis- 
dosnre  of  material  fscts,  there  was  not  and 
could  not  be  any  misrepresentation  on  the 
plaintiffs'  part,  and  that  without  it  there 
could  be  no  fraud;  and  during  the  argu- 
ment I  was  inclined  to  be  of  that  opinion; 
bat  on  consideration  I  have  come  to  the 
conclusion,  that  in  this  case  there  was  evi- 
dence of  intentional  deceit  by  a  false  repre- 
sentation, of  the  kind  I  have  above  referred 
to,  amounting  to  actual  fraud.  The  written 
agreement,  which  before  it  was  executed 
the  plaintiffs  sent  to  the  defendant,  recites, 
tiut  Packer,  the  principal,  had  been  for 
some  time  salesman  to  the  plaintiffs  on 
terms  by  which  he  was,  in  substance,  to  be 
a  del  credere  agent,  settling  and  paying  for 
what  he  had  sold  monthly,  and  that  they 
had  required  from  him  security  to  induce 
them  to  continue  him  in  the  emplo3mient, 
and  stipulated  that  the  defendant  and  others 
should  give  them  a  floating  and  continuing 
guarantie  for  the  term  of  three  years  from 
the  date  thereof,  to  secure  the  amount  of 
aay  balance  which  might,  at  any  time,  be 
doe  to  them  on  the  coal  account.    I  think 

(9)  1  Dow,  272. 


this  was  evidence  o^  or  rather,  if  not 
qualified  by  other  matters,  amounted  to  a 
representation  that  there  was  nothing  in 
the  transaction  between  the  plaintiff  and 
Packer  which  might  not,  in  the  ordinary 
course  of  affairs,  be  expected  to  have  taken 
place  between  them  as  parties  to  such  a  ^ 
transaction.  It  is  stated  in  the  case  that 
at  the  time  when  this  agreement  was  sent 
to  the  defendant,  a  balance  of  1,3322.  was 
actually  then  due  from  Packer,  he  not 
having  for  a  very  considemble  time  settled 
for  and  paid  up  at  the  expiration  of  the 
current  month,  as  stipulated  by  the  agree- 
ment It  is,  however  (in  favour  of  the 
plaintiffs),  further  stated,  that  there  was 
no  evidence  that  the  plaintifis  were  aware 
that  Packer  had  actually  received  the  money 
frt)m  the  customers.  Now,  whether  the 
handing  the  agreement  by  the  plaintiflb  to 
the  defendant  amounted  to  an  inaccurate 
representation  or  not  depends,  as  I  think, 
on  the  question  whether,  in  such  a  trans- 
action as  that  described  in  the  agreement, 
it  might,  or  might  not,  naturally  be  ex- 
pected that  the  masters  might  have  allowed 
a  balance- of  this  extent  to  accumulate,  and 
might  have  allowed  the  amount  to  stand 
over  unsettled  for  so  long  a  time.  In 
Hamilton  v.  Watson  (1)  the  transaction  was 
a  security  for  a  banker^s  cash  account,  and 
the  decision  of  the  House  of  Lords  was, 
that  in  such  a  case  it  might  be  so  naturally 
expected  that  the  proposed  principal  had 
already  overdrawn  his  account,  that  there 
was  no  evidence  of  a  representation  that 
he  had  not  In  Smith  y.  the  Bank  of  Soot- 
kmd  (9),  where  the  security  was  given  for 
the  good  behaviour  of  a  bank  agent,  it  was 
held,  that  an  allegation  that  the  bank  knew 
that  the  principal  had  misconducted  him- 
self in  his  office,  and  that  this  fact  was 
concealed  from  the  sureties,  ought  to  have 
been  admitted  to  proof  in  the  Oovnt  below. 
I  think  the  effect  of  Lord  Eldon's  judgment 
in  that  case  is,  that  it  was  so  little  to  be 
expected  that  a  bank  would  continue  in 
their  service  an  agent  who  had  already,  by 
breach  of  trust,  run  into  their  debt,  that 
the  application  for  security  amounted,  as 
he  says,  to  holding  him  forth  to  the  sure- 
ties as  a  trustworthy  person — 1  Dow,  292. 
I  think  that  it  must  in  every  case  depend 
upon  the  nature  of  the  transaction,  whether 
the  fact  not  disclosed  is  such  that  it  is 
impliedly  represented  not  to  exist,  and  that 
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must  generally  be  a  queetdon  of  fact  proper 
for  a  jury.  If  in  this  case  the  amount  of 
the  balance  already  due  had  been  small,  or 
the  period  during  which  the  accounts  were 
left  unsettled  short,  there  would,  in  my 
opinion,  have  been  such  a  mere  scintilla  of 
evidence  as  would  not  have  warranted  the 
jury  in  finding  the  verdict  of  fraud,  and 
the  Judge  would  have  been  justified  in 
withdrawing  the  question  from  their  con- 
sideration. But  as  it  is,  the  amount  of  the 
balance  already  due  being,  relatively  to  the 
amount  of  the  security,  so  large,  and  the 
period  during  which  no  settlement  had 
taken  place  being  so  considerable,  I  think 
the  Judge  could  not  have  withdrawn  the 
case  from  the  consideration  of  the  jury, 
who  might  well  come  to  the  conclusion 
that  the  sending  of  the  agreement  in  these 
terms,  amounted  to  an  inaccurate  represent- 
ation. This  would  not  be  enough  to 
support  the  verdict  on  the  plea  of  fraud, 
unless  it  was  further  established,  that  the 
plaintiffs  made  the  inaccurate  represent- 
ation, intending  to  deceive  the  defendant, 
and  induce  him  to  enter  into  the  contract 
in  the  belief  that  what  was  represented  did 
exist;  whilst  the  plaintiffs  knew  it  did  not 
exist.  But  of  that  also  I  think  there  was 
sufficient  evidence.  The  improbability  that 
any  one  could  suppose  that  sureties  would 
have  entered  into  such  an  agreement,  if 
they  had  known  the  truth,  is  so  great,  that 
the  jury  might  well  think  that  the  plaintiffs 
knew  that  the  defendant  was  in  ignorance 
of  it;  and  if  the  jury  so  thought,  they 
might  from  that  alone  have  drawn  the 
inference  that  the  representation  was  frau- 
dulently intended  to  deceive.  This  is 
strengthened  by  the  facts  that  the  plaintiffs 
apparently  avoided  having  any  personal 
communication  with  the  proposed  sureties, 
and  sent  the  agreement  for  execution  by 
an  agent,  who  had  no  authority  from  them 
to  make  any  statements,  frt)m  which  the 
jury  might  perhaps  draw  the  further  infer- 
ence, that  the  plaintiffs  took  pains  to  avoid 
the  risk  of  the  sureties  asking  questions 
and  being  undeceived.  It  is  not  essential 
to  constitute  fraud  that  there  should  be 
any  misleading  by  express  words.  It  is 
sufficient  if  it  appears  that  the  plaintiffs 
knowingly  assisted  in  inducing  the  defen- 
dant to  enter  into  the  contract  by  leading 
him  to  believe  that  which  the  plaintiffs 
knew  to  be  false,  the  plaintiffs  knowing 


that  if  he  had  not  been  thus  misled  he 
would  not  have  entered  into  the  contract 
For  the  reasons  above  given,  I  think  there 
was,  on  this  case,  evidence  to  support  the 
verdict;  and  consequently  the  judgmrat, 
in  my  opinion,  should  be  affirmed. 

Bbamwell,  B. — I  think  this  judgment 
should  be  reversed.  It  is  clear  that  nothing 
turns  on  the  defendant  being  a  surety.  The 
question  raised,  and  properly  raised,  by  the 
pleadings  is,  was  the  defendant's  engage- 
ment obtained  by  the  plaintiffs'  fraud,  actual 
moral  fraud)   The  question  argued  before 
us  was,  was  there  evidence  of  such  fraudi 
The  Court  below  says  there  was;  but  unfor- 
tunately does  not  point  out  in  what  it  con- 
sisted. With  very  great  respect  I  see  none, 
and  I  think  it  can  be  shewn  there  is  none. 
To  constitute  fraud  there  must  be — first, 
the  assertion  of  something  false,  which  is 
not  the  case  here ;  or,  secondly,  the  suppres- 
sion of  something  true,  where  there  is  a 
duty  or  profession  of  stating  everjrthiDg 
material ;  and  here  there  is  no  such  duty; 
or,  thirdly,  what  perhaps  is  included  in  one 
of  the  foregoing,  a  suggestion  of  fedsity  by 
statement  of  some  facts,  and  suppression  of 
others  which  woidd  qualify  those  stated  As 
if  one  should  say  A.  was  seised  and  died,  B. 
was  eldest  son,  entered  and  enjoyed,  and  sup- 
pressed that  A.  had  made  a  wiU  and  given  B. 
a  life  estate.    To  my  mind  there  is  nothing 
of  that  kind  here.    Perhaps,  but  most  im- 
probably, the  defendant  inferred  or  guessed 
that  no  arrears  were  due  to  the  plaintiffs. 
I  should  not  have  so  concluded:  on  the  con- 
trary, I  should  have  concluded  that  there 
was  some  change  in  the  circumstances  of 
the  parties  which  induced  the  plaintifEi  to 
require  further  security.  But  supposing  that 
the  defendant's  was  a  right  conclusion,  and 
supposing  that  if  he  could  not  inform  him- 
self  further,  he  was  justified  in  acting  on  it, 
I  say  that  here  he  was  not  so  justified,  be- 
cause he  might,  if  he  cared  to  know  them, 
have  informed  himself  of  the  actual  &cts 
from  the  plaintiffs,  or  if  they  had  refused  to 
tell  him  he  might  have  refused  to  be  surety. 
I  think  a  man  has  great  right  to  complain  of 
another  who  charges  him  with  fraud,  because 
he,  the  accuser,  had  not  taken  the  trouble 
to  make  a  few  inquiries.  I  really  can  see  no 
evidence   of  any  fraud,  of  anything  dis- 
honest in  this  case.  There  is  notJiing  incon- 
sistent with  the  plaintiffs'   honesty.    But 
when  the  facts  are  equally  consistent  with 
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a  coDcluaion  one  way  or  the  other,  they  are 
no  evidence  either  way.  I  think  the  opinion 
that  there  was  evidence  of  fraud  is  founded 
on  a  misapprehension.    Packer  was  not  a 
dishonest  defaulter  to  the  knowledge  of  the 
plaintiffs.  He  was  liable  to  them  to  a  large 
amount,  every  shilling  of  which  might  have 
been  due  from  solvent  debtors.  The  plaintiffs 
continued  him  a  long  time  after  in  their 
Bervice.  They  sent  the  agreement  of  surety- 
ship  to  the  defendant,  and  left  it  with  him 
several  days  for  him  to  make  such  inquiries 
as  he  thought  fit.  He  makes  none.  Suppose 
he  had  asked  and  been  told  the  truth,  coidd 
anybody  say  that  there  had  been  any  fraud 
or  attempt  at  fraud  1    Suppose  he  had  em- 
ployed an  attorney,  would  anyone  say  that 
there  was  any  attempt  to  deceive  the  attor- 
ney 1  The  notion  of  fraud  arises  from  the 
defendant  being  likely  to  behave  foolishly, 
to  make  no  inquiry,  making  none  and  being 
a  surety.  I  think  this  very  mischievous,  that 
a  man  should  have  his  carelessness  rewarded 
by  Uberty  to  call  out  Fraud ! — very  mischie- 
vous that  people  should  be  charged  with 
fraud  by  careless  persons  simply  on  account 
of  their  own  carelessness.  No  one  is  safe  if 
this  is  allowed.  No  one  can  ever  know  that 
he  has  sufficiently  guarded  against  the  rash 
conclusions  and  folly  of  those  he  deals  with, 
and  saved  himself  from  the  uncharitable 
and  foolish  conclusion    to  which  a  jury 
may  be  disposed  to  come  in  favour  of  a 
surety. 

Crompton,  J. — The  JBdgment  I  am 
about  to  deliver  is  one  in  which  my  Brother 
Channell  concurs. 

The  question  in  this  case  is,  whether  the 
Court  of  Common  Pleas  was  wrong  in 
holding  that  there  was  some  evidence  of 
fraud  to  go  to  the  jury.  It  is  quite  clear 
that  the  mere  non-disclosure  of  material 
&cts  will  not  operate  so  as  to  avoid  a  con- 
tract of  the  nature  of  the  one  in  this  case, 
snch  defence  being,  as  pointed  out  in  the 
case  of  The  North  British  Insurance  Comr 
pany  v.  Lloyd  (2),  peculiar  to  the  contract  of 
insurance.  Such  non-communication  avoids 
the  contract  of  insurance  without  fraud  and 
however  innocent  the  conduct  of  the  party 
may  be,  on  grounds  peculiar  to  the  contract 
of  insurance  and  not  applicable  to  the  case 
of  a  guarantie.  I  cannot  say  that  the  Court 
below  was  wrong  in  holding  that  there  was 
some  evidence  of  fraud  to  go  to  the  jury 
ID  this  case,  or  that  the  learned  Judge  who 


tried  the  case  could  properly  have  with- 
drawn it  from  the  jury. 

To  constitute  a  fraudulent  misrepresent- 
ation, it  need  not  be  made  in  terms  ex- 
pressly stating  the  existence  of  some  untrue 
fact ;  but  if  it  be  made  by  one  party  in  such 
terms  as  would  naturally  lead  the  other 
party  to  suppose  the  existence  of  such  state 
of  facts,  and  if  such  statement  be  so  made 
designedly  and  fraudulently,  it  is  as  much 
a  fraudulent  misrepresentation  as  if  the 
statement  of  the  untrue  facts  were  made  in 
express  terms.  It  seems  to  me  that  the  de- 
fendant in  the  present  case  would  be  natu- 
rally led  by  the  guarantie,  and  the  original 
agreement  with  Packer  annexed  thereto, 
and  the  reference  to  the  agreement  with 
Mrs.  Tinson,  referred  to  in  the  guarantie 
which  is  said  to  be  supplemental  to  that 
agreement,  to  suppose  that  a  different  state 
of  things  existed  from  the  real  state  of  things 
known  to  the  plaintiffs.  It  was  known  to  the 
plaintiffs  that  Packer  the  principal  had  not 
carried  out  his  original  agreement  with  them, 
and  that  there  was  a  large  sum  due  from 
him  on  his  floating  bills.  By  his  agreement 
with  them,  the  monies  to  be  received  by  him 
from  the  customers  from  time  to  time  were 
to  be  paid  over  and  accounted  for  within 
six  days,  and  were  to  be  applied  to  the  float- 
ing bills.  Surely  on  perusing  such  docu- 
ments as  were  sent,  the  proposed  sureties 
would  be  led  to  suppose  that  the  monies  to 
be  received  from  time  to  time  would  be  ap- 
plicable, in  the  first  instance,  to  the  bills  to 
be  given  from  time  to  time,  and  not  to  a 
large  deficit  on  the  old  bills.  In  truth,  none 
of  the  money  to  be  received  would  be  appli- 
cable to  the  new  transactions  till  the  large 
balance  was  wiped  off;  and  it  is  very  un- 
likely that  the  surety  would  have  joined  in 
the  new  guarantie  had  he  been  aware  of  the 
existence  of  the  old  debt  I  think  also  that 
the  new  sureties  would  naturally  be  led  to 
suppose  from  the  draft  guarantie,  and  from 
its  being  stated  that  their  engagement  was 
to  be  supplemental,  and  in  addition  to  Mrs. 
Tinson's,  that  her  guarantie  was  practically 
applicable  to  the  new  dealings;  whereas, 
whether  the  defendant's  suretyship  was  ap- 
plicable retrospectively  or  not,  hers  would 
really  be  in  effect  absorbed  by  the  large 
balance.  I  think,  therefore,  that  there  was 
evidence  that  the  defendant  was  led  by  the 
sending  of  the  documents  in  question  to  the 
belief  in  an  untrue  state  of  f&cts,  where  the 


142 


COURT  OF  COMMON  PLEAS : 


[N.S. 


knowledge  of  the  trae  state  of  facts  would 
have  prevented  his  joining  in  the  contract 
of  suretyship. 

It  was  said,  indeed,  that  the  plaintiffs 
sending  the  documents  in  this  shape  may 
have  been  without  any  intentional  fraud  on 
their  part,  and  that  Uiey  may  merely  have 
got  the  documents  drawn  by  their  profes- 
sional advisers  in  a  proper  state,  and  for- 
warded them  without  moral  fraud.  This 
seems,  however,  to  me  to  be  a  question  which 
the  jury  were' to  determine;  and  it  is  not 
necessary  for  me  to  consider  whether  in 
their  place  I  should  have  found  the  fraud. 
We  are  only  to  decide  whether  there  was 
evidence  to  go  to  the  jury.  The  sending  the 
documents  to  the  d^endant  and  leaving 
them  with  him;  the  largeness  of  the  sum 
in  arrear;  the  improbability  that  the  defen- 
dant would  have  become  surety  if  he  had 
known  the  real  facts  on  the  one  hand,  and 
on  the  other  hand  the  circumstances  of  the 
plaintifis  not  having  seen  the  proposed 
sureties  and  merely  having  sent  the  papers 
to  them,  and  the  other  circumstances  re- 
ferred to  in  the  argument  were,  as  it  seems 
to  me,  matters  entirely  for  the  jury ;  and  I 
cannot  say  that  the  Court  of  Common  Pleas 
were  wrong  in  holding  that  there  was  some 
evidence  for  their  consideration,  and  I  there- 
fore think  that  the  judgment  of  the  Court 
below  should  be  a£Srmed. 

Pollock,  C.B. — The  question  in  this  case 
is  simply  whether  there  was  any  evidence 
of  fraud  on  the  part  of  the  plaintiffs,  such  as 
to  prevent  them  from  recovering  from  the 
surety  the  amount  guaranteed. 

The  facts  are  very  short  and  plain.  James 
Packer  acted  as  commission  agent  for  the 
plaintifiis,  selling  goods  which  they  supplied 
and  receiving  payment  for  them,  charging  a 
commission  upon  each  transaction.  He  gave 
bills  to  the  plaintiffs  which  were  to  be 
paid  at  stipulated  times.  As  this  involved 
considerable  responsibility  on  the  part  of 
Packer,  he  originaliy  gave  security  to  the 
plaintiffs  by  his  mother,  Sarah  Tinson,  to 
the  amount  of  300/.  The  business  went  on, 
and  his  accounts  became  in  arrear  to  some 
extent,  upon  which  the  plaintiffs  told  him 
that  they  could  not  allow  his  emplo3rment 
to  go  on  unless  he  found  frirther  security, 
whereupon  he  undertook  to  do  so,  and  pro- 
cured the  defendant  and  others  to  undertake 
to  sign  the  agreement  on  which  this  action 
is  brought  ^Diis  was  a  farther  security  for 


300/.  more,  expressed  to  be  supplemental 
and  in  addition  to  the  former;  so  that  the 
new  sureties  were  to  be  liable  for  whatever 
Sarah  Tinson  was  to  be  liable  to,  and  this 
was  distinct  notice  that  the  suretyship  was 
to  be  retrospective.  The  plaintiff  never  had 
any  communication  with  the  defendant,  and 
never  interfered  in  any  way  beyond  sending 
the  agreement  to  be  signed  which  they  had 
been  told  by  Packer  that  the  defendant  had 
approved  o^  and  which  was  true.  It  is  said 
there  was  in  this  matter  concealment  or 
misrepresentation.  In  frict,  there  was  no  re- 
presentation at  all,  and  th^^ure  there  could 
not  be  misrepresentation;  and  as  to  con- 
cealment, the  plaintiffs  never  undertook  to 
make  any  disclosure;  and  in  my  jndgment 
were  not  under  any  legal  or  moral  obliga- 
tion to  make  any  disclosure  under  the  cir- 
cumstances. 

It  must  be  taken  that  the  occupation  of 
Packer  was  a  profitable  one — one  in  which 
a  prudent  man  might  have  recovered  himself 
though  he  had  fallen  into  some  difficultieB. 
The  plaintiffi9  say  to  him,  if  you  can  pro- 
cure from  your  rektions  or  friends  a  frirther 
guarantie,  we  will  allow  you  to  oontinne 
notwithstanding  the  present  state  of  your 
aeoounts,  but  if  you  cannot  we  will  stop 
now.    He  undertakes  to  procure,  and  does 
procure  a  further  guarantie;  and  the  busi- 
ness therefore  went  on.    Whether  Packer 
made  to  his  sureties  a  fiuthful  and  true 
representation  of  the  state  of  his  affairs  is 
entirely  a  matter  of  indifference;  if  he  did, 
then  they  have  no  ground  of  complaint  at 
all;  if  he  did  not,  it  is  no  fault  of  the  plain- 
tiffs.   The  defendant  has  trusted  Packer, 
whom  the  plaintiffs  would  trust  no  longer; 
and  Packer  has  deceived  the  defendant,  but 
the  plaintiffs  never  directly  or  indirectly 
made  any  communication  to  the  defendant 
on  the  subject  of  the  state  of  the  acoounta 
It  was,  however,  manifest  that  the  plaintiff 
required  further  security,  and  retrospective 
security.  It  was  therefore  the  duty  rather 
of  the  sureties  to  inquire,  than  of  the  plain- 
tiffs to  inform  them,  what  was  the  state  of 
the  accounts.    In  my  opinion,  there  is  a 
total  absence  of  any  evidence  of  fraud,  and, 
I  should  add,  no  just  ground  for  any  suspi- 
cion of  it    I  think  the  rule  ought  to  be 
made  absolute. 

Judgment  affirmed. 
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TIELBINO  V,  LEE  AND  ANOTHEE. 


Bankrupt —  Ord^r  and   Disposition  — 
12i:UVict  c.  106.  *.125. 

A  Commissioner  in  Bankruptep  made  an 
order, under ihe\2d:lZ  Viet.  c.  i06.  s.  125, 
in  thetetaint :  "  That  tM  household goodSf 
fumittsrej  dx.  being  in  or  ahoiU  the  messuage 
or  dwdUng-kouse  and  premises  in  the  occu- 
pation of  iJ^e  said  T,  Taylor,  in  CrossStreet, 
MiddleUm,  emd  known  as  the  Cross  Keys, 
be  sM  and  disposed  of  by  the  assigtues  for 
the  benefit  of  the  credUora  of  the  said  T. 
Taylor'': — ^Held,  jEier  Erie,  C.J.,  ajwisemble 
per  Bjhs,  J.,  that  the  order  wcu  sufficiently 
specific. 

Held,  also,  per  Byles,  J.,  that  the  order 
was  not  bad  upon  the  face  of  it;  and  could 
not  be  held  to  be  bad,  unless  it  appeared  from 
the  evidence  that  a  more  specific  order  mdght 
have  been  made. 

This  was  an  aetion  tried,  before  Mr. 
Seijeant  AikdnBon,  at  the  Assizes  held  at 
Manchester  in  August  last 

The  action  was  in  trover  and  trespass 
lor  taking  away  certain  household  goods 
sad  furniture.  The  defendants  pleaded  not 
guilty,  by  statute,  referring  to  ihe  12  <fe  13 
Vict  c.  106.  s.  159  ;  13  &  14  Vict  c  61. 
a.  19 ;  15  &  16  Vict  c.  54.  s.  6.  Secondly, 
a  denial  that  the  goods  in  question  were 
the  property  of  the  plaintiff.  Thirdly,  a 
{dea  that  after  the  passing  of  the  Bank- 
ruptcy Act,  1861,  one  Thomas  Taylor  was 
duly  declared  a  bankmpt,  and  that  a  war- 
nnt  of  seizure  was  duly  issued  by  the 
Judge  of  the  Court  having  jurisdiction  in 
the  matter  of  the  said  bankruptcy,  whereby 
the  bailiffs  of  the  said  court  and  others 
were  required  "  to  enter  into  and  upon  the 
house  of  the  said  bankrupt,  and  then  and 
there  to  seize  the  goods  of  the  said  bank- 
nipt^  and  in  case  of  resistance  or  of  not 
having  the  key  or  keys  of  any  door  or  lock 
of  any  premises  belonging  to  the  said 
bankrupt  where  any  ^ods  of  his  were, 
or  were  suspected  to  be,  to  break  open,  or 
cause  the  same  to  be  broken  open,  for  the 
better  execution  of  the  said  warrant."  And 
the  defisndants  alleged  that  John  Harper, 
a  baihff  of  the  courts  entered  into  the 
house  of  the  bankrupt  and  took  peaceable 
poeaessbn  of  certain  goods;  that  he  was 


afterwards  ejected  therefrom,  and  the  de- 
fendants thereupon  entered  the  said  house 
for  the  purpose  of  enabling  the  said  John 
Harper  to  assist  in  the  execution  of  the 
said  warrant,  and  seized,  took  and  carried 
away  the  goods  in  the  declaration  men- 
tioned, which  were  the  grievances  com- 
plained of.  There  was  also  a  fourth  plea 
that  the  plaintiff  had  given  no  notice  of 
action. 

The  plaintiff  took  issue  on  the  above 
pleas,  and  he  also  new  assigned,  to  which 
the  defendants  pleaded  not  guil^. 

It  appeared  at  the  trial  that  a  person  of 
the  name  of  Taylor  had  formerly  kept  a 
beer-house  called  the  Cross  Keys,  at  Mid- 
dleton,  near  Manchester.  On  the  15th  of 
January  1863  Taylor  left  the  Cross  Keys, 
and  went  to  live  in  a  neighbouring  cottage. 
He  was  succeeded  in  the  business  at  the 
Cross  Keys  by  his  son-in-law,  one  Qgden, 
who  took  from  him  the  furniture  and  fix- 
tures in  the  beer-house  at  a  valuation. 
While  Taylor  was  residing  in  the  cottage, 
namely,  on  the  7th  of  September,  his  fiimi^ 
ture  was  seized  under  a  writ  of  fi,  fa.  at 
the  suit  of  Lee,  one  of  the  defendants  in 
this  action,  and  was  sold  by  Aspinall,  an- 
other defendant  The  plaintiff  bought  the 
furniture  at  the  sale,  and  replaced  it  in 
Taylor's  cottage.  In  the  following  Octo- 
ber, one  Kenyon,  Taylor's  brother-in-law, 
bought  the  goodwill  and  furniture  of  the 
Cross  Keys  of  Ogden,  and  subsequently 
took  out  a  licence  in  his  own  name,  and 
put  his  name  over  the  door;  but  put 
Taylor  into  the  house  to  manage  the 
business  for  him.  When  Taylor  returned 
to  the  Cross  Keys  he  took  with  him 
from  the  cottage  the  furniture  ^vdiich  the 
plaintiff  had  bought  at  the  sale  and  replaced 
in  the  cottage.  In  February  1864  Taylor 
was  committed  to  prison  on  a  judgment- 
debtor  summons  by  the  Judge  of  a  county 
court,  and  on  the  Ist  of  April  he  was 
declared  bankrupt,  the  proceedings  being 
carried  on  in  the  same  county  court  The 
defendant  Lee  was  appointed  creditors' 
assignee,  and  on  the  16th  of  June,  upon 
the  application  of  Lee,  the  Judge  of  the 
county  court,  sitting  as  a  Commissioner 
in  Bankrupt<^,  made  the  following  order : 
"  That  the  household  goods,  furniture,  &c. 
being  in  or  about  the  messuage  or  dwelling- 
house  and  premises  in  the  occupation  of 
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the  said  T.  Taylor,  in  Cross  Street,  Middle- 
ton,  and  known  as  the  Cross  Keys,  be 
sold  and  disposed  of  by  the  assignees  for 
the  benefit  of  the  creditors  of  the  said 
T.  Taylor."  He  also  issued  a  warrant  of 
seizure  in  the  terms  stated  in  the  third 
plea.  In  accordance  with  this  warrant  the 
high  bailiff  of  the  county  court  took  posses- 
sion of  all  the  furniture  in  the  Cross  Keys, 
which  was  subsequently  sold  by  auction 
by  the  defendant  AspinidL 

The  present  action  was  brought  by  the 
plaintiff  to  recover  that  part  of  the  goods 
seized,  which  consisted  of  the  furniture 
brought  from  TayWs  cottage,  and  which 
he  had  bought  at  the  sale  on  the  9th  of 
September. 

The  learned  Serjeant  was  of  opinion  that, 
under  the  circumstances,  the  defendants 
could  not  set  up  as  a  defence  under  the  12 
<fe  13  Vict.  c.  106.  s.  125,  that  the  goods  were 
in  the  order  and  disposition  of  the  bankrupt, 
and  the  only  question  he  asked  the  jury  was 
whether  the  goods  claimed  by  the  plaintiff 
were  bond  fidt  his  property  at  the  time  of 
seizure.  The  jury  found  that  they  were,  and 
the  verdict  was  entered  for  the  plaintiff 
accordingly. 

Temple,  in  Michaelmas  Term,  obtained  a 
rule  for  a  new  trial,  upon  the  ground  of 
misdirection  by  the  learned  Serjeant,  in 
telling  the  jury  that  the  defendants  could  not 
set  up,  as  an  answer  to  the  action,  that  the 
goods  were  in  the  order  and  disposition  of 
ike  bankrupt  as  reputed  owner. 

E,  James,  Baylistaid  Popeeiiewed  cause. 
— ^They  contended  thatthe  order  of  the  Com- 
missioner under  which  the  assignee  claimed 
was  not  sufficiently  specific  (1);  and  they 
referred  to  Heslop  v.  Baker  {^)  and  Quarter- 
maine  y.  BiUlettone  (3). 

Temple,  Wood  and  Torr,  in  support  of 
the  rule,  referred  to  Freshney  v.  Carrick  (4) 
and  Qraham  v.  Furber  (5). 

(1)  Thli  point  WM  apparently  not  token  at  the 
trial. 

(2)  8  Bzch.  Rep.  411 ;  b.  o.  22  Law  J.  Rep.  (U.S.) 
Exoh.  888. 

(8)  18  Com.  B.  Rep.  188;  0.0.  22  Law  J. 
Rep.  (n.b.)  C.P.  105. 

(4)  1  Hurl,  ft  N.  658;  b.c.  nom.  Freehney  r. 
Wells,  26  Law  J.  Rep.  (k.s.)  Exoh.  129. 

(5)  140om.  B.  Rep.  184;  i.e.  28  Law  J.  Rep. 
(K.s.)  C.P.  10. 


Eble,  C.  J. — ^I  am  of  opinion  that  this 
rule  ought  to  be  made  absolute  for  a 
new  trial.  The  action  is  brought  by  the 
alleged  owner  of  goods  in  trover  and  tres- 
pass. The  defendants,  of  whom  Lee  is  the 
assignee  in  bankruptcy  and  the  other  is 
Lee's  agent,  plead  not  guilty  by  statute^ 
The  evidence  shewed  that  Lee  caused  the 
goods  to  be  seized  under  his  assumed  rights 
as  assignee  of  one  Taylor ;  and  I  take  it 
that  the  plaintiff  was  the  true  owner  of  the 
goods,  and  that  the  goods  were  at  the  time 
of  the  seizure  in  the  order  and  disposition 
of  Taylor,  the  bankrupt,  and  Lee  had  a 
right,  under  section  125.  of  the  12  ^  13 
Vict  c  106,  to  take  these  goods  for 
the  benefit  of  Taylor^s  creditors,  if  he 
has  provided  himself  with  the  proper  order. 
By  section  159.  of  the  12  <k  13  Yict  c  106, 
in  eveiy  action  brought  against  any  person 
for  anything  done  in  pursuance  of  that  act^ 
the  defendant  may  plead  the  general  issue. 
Now  the  defence  is,  that  the  alleged  wrong- 
ful act  is  one  whidi  the  act  of  parliament 
really  authorizes.  The  evidence  diews,  ^lat 
the  goods  in  question  were  in  the  order  and 
disposition  of  the  bankrupt  with  the  con- 
sent of  the  true  owner.  But  the  great  argu- 
ment has  been,  that  there  has  not  been  Uie 
order  of  the  Commissioner  as  required  by 
section  125,  in  order  to  give  the  assignee  a 
right  to  take  these  goods.  That  order  is 
before  me,  and  it  is  as  follows :  ^*  That  the 
household  goods,  furniture,  &c.  being  in  or 
about  the  messuage  or  dwelling-house  and 
premises  in  the  occupation  of  the  said 
T.  Taylor,  in  Cross  Street,  Middleton,  and 
known  as  the  Cross  Keys,  be  sold  and  dis- 
posed of  by  the  assignees  for  the  benefit 
of  the  creditors  of  the  said  T.  Taylor.''  The 
question  is,  whether  that  is  a  sufficient 
order  under  section  125.  In  Hetdop  v. 
Baker  (2)  it  was  held  that  goods  of  which 
the  bankrupt  was  reputed  owner  did  not 
vest  in  his  assignees  without  an  order 
having  been  first  made.  In  QiuirtermaiM 
V.  BiUlesUme  (3)  it  was  held  that  a  general 
order  to  sell  all  goods  which  were  in  the 
possession,  order  or  disposition  of  the  bank- 
rupt was  insufficient  That  was  an  order 
in  the  most  general  terms.  But  this  order 
is  much  more  specific.  To  some  extent  at 
least  it  makes  it  clear  what  goods  are  to 
be  sold,  inasmuch  as  it  specifies  them  as 
household  goods  and  funiiture,  and  as 
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being  in  a  certain  public-house.  There  is 
much  force  in  the  observation,  that  the  ob- 
ject of  this  section  is  to  give  to  the  creditors 
protection  against  claims  which  are  only 
put  forward  by  friends  of  the  bankrupt  to 
I»otect  him  in  his  distress,  and  if  it  was 
necessary  in  every  case  that  the  true  owner 
should  be  found,  and  that  he  and  the  goods 
to  be  seized  should  be  minutely  described 
and  specified  in  the  order,  these  provisions 
of  the  statute  would  be  completely  paralyzed. 
In  this  case  de  eorpore  constat  to  a  sufficient 
extent 

I  should  have  come  into  this  line  of 
leasoning  without  any  authority,  but  I  am 
much  fortified  in  it  by  the  case  of  Freahney 
V.  Cctrrtek  (4),  which  has  been  referred  to, 
and  by  the  remarks  of  Baron  Martin  in 
giving  judgment  in  that  case. 

Btijss,  J. — I  am  of  the  same  ojanion. 
These  were  goods  in  the  possession  of  the 
bankrupt,  and  it  is  plain  that  there  was  a 
tnie  owner  apart  from  the  apparent  owner, 
and  that  the  goods  were  in  the  possession 
of  the  bankrupt  with  the  consent  of  the 
true  owner.  Then  the  Commissioner  makes 
an  order  that  the  household  goods  and 
fiimiture  in  a  certain  house  should  be  sold 
by  the  assignees  for  the  benefit  of  the  cre- 
ditors. That  order  is  objected  to  as  being 
too  general,  on  the  authority  of  Quarter- 
wudne  t.  Bittleitone  (3).  There  the  order 
contained  no  description  at  all,  and  was 
clearly  bad  ;  here  the  goods  are  described 
to  some  extent,  because  they  are  described 
as  being  on  certain  premises.  It  is  said 
that  the  order  is  bad  because  the  name  of 
^e  true  owner  is  not  mentioned,  and  be- 
cause the  particular  goods  are  not  specified. 
As  to  the  first  objection,  the  case  of  Fresh- 
nejf  V.  Carrick  (4)  to  which  Mr.  Wood  has 
refJBrred  is  precisely  in  point.  My  Brother 
Martin  says,  ''  it  is  necessary  that  the  at- 
tention of  the  Commissioner  should  be 
directed  to  particular  goods,  but  it  is  un- 
necessary that  it  should  be  mentioned  in 
the  order  who  was  the  party  claiming  as 
the  owner.''  That  is  predsely  in  point  as 
to  the  first  objection.  As  to  the  second 
objection,  I  think  it  is  sufficient  to  describe 
them  as  they  are  described  in  this  order, 
namely,  as  goods  of  a  certain  kind  in  a  - 
certain  house.  At  any  rate,  it  cannot  be 
said  that  this  is  an  order  bad  upon  the 
&ce  of  it,  and  if  the  objection  had  been 
Niw  SnxBS,  84.— C.P. 


taken  at  the  trial,  it  might  have  been  shewn 
by  the  evidence  to  have  been  under  the 
circumstances  as  good  an  order  as  could 
have  been  made. 

Eule  absolute. 


1865. 
Jan 


65.      ) 
.11.    f 


In  re  ooopeb. 


Feme  Covert — Acknowledgment — 3  ik  4 
WtU.  4.  c.  74.  s,  85. 

The  affidavit  accompa/nying  the  achwvh 
ledgment  by  a  married  woman  of  a  deed 
executed  by  her,  made  abroad  may  be  sworn 
before  a  notary  public,  having  authority  by 
the  laufs  of  his  country  to  administer  an  oath, 

M^Leod  applied  that  the  proper  officer 
of  the  Court  might  be  directed  to  receive 
and  enrol  the  certificate  of  acknowledgment 
of  Frances  Cooper,  a  married  woman,  of  a 
deed  executed  by  her,  together  with  the 
affidavit  verifying  the  same,  under  the  3  ds  4 
Vict  c.  74.  s.  85. 

It  appeared  that  Mrs.  Cooper  was  resi- 
dent in  Wisconsin,  one  of  the  United  States 
of  America,  and  that  a  commission  was 
sent  out  for  the  purpose  of  taking  her 
acknowledgment.  The  affidavit  stated  that 
she  had  duly  acknowledged  the  deed,  and 
was  sworn  before  a  notary  public.  It  was 
accompanied  by  a  certificate,  by  the  Secre- 
taiy  of  State  for  Wisconsin,  that  a  notary 
was  a  person  authorized  to  administer  oathis 
in  that  State. 

The  difficulty  suggested  was,  that  the 
affidavit  was  not  sworn  before  a  magistrate, 
in  accordance  vrith  a  rule  of  Hilary  Term, 
14  Qeo.  3,  relating  to  common  recoveries, 
by  which  it  is  required  that  the  affidavit 
shall  be  sworn  "  either  before  some  person 
duly  authorized  to  take  affidavits  in  this 
Court,  or  before  some  magistrate  of  the 
place  where  such  acknowledgment  shall 
be  taken,  having  authority  to  administer  an 
oath,  and  in  the  presence  of  a  public  notary." 

Eblb,  C.J. — I  think  you  are  entitled  to 
have  this  acknowledgment  enrolled.  The 
essence  of  the  rule  is,  that  the  affidavit 
should  be  sworn  before  a  person  having 
authority  to  administer  an  oatL  The  very 
question  arose  in  the  case  of  In  re  Way  (1), 
and  the  affidavit  was  held  to  be  sufficient 
(1)  6  Man.  &  G.  1046. 
U 
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So  in  ^  parte  Hutehiruon  (2),  an  affidavit 
sworn  before  the  British  Consul  at  Madeira, 
who  was  certified  to  have  power,  by  the 
laws  of  that  island,  to  administer  an  oath, 
was  held  sufficient  There  is,  therefore, 
ample  precedent  for  granting  this  appli- 
cation. 

Williams,  J.,  Willes,  J.  and  Ej&ating, 
J.  concurred. 

Application  granted. 


FALKB  V.  FLBTCHES. 


1865.      ) 
Jan.  16.    J 

Pnncipal  and  Agent — Unpaid  Vendee. 

Df  a  merchant  in  I/mdon^  was  in  the 
habit  of  shipping  salt  for  exportation  at 
the  port  of  Liverpool.  He  usuallg  employed 
the  plaintiff  to  purchase  the  salty  and  the 
plaintiff  shipped  it^  taking  receipts  in 
his  own  name  from  the  male  for  each 
delivery y  and  when  the  cargo  was  complete^ 
taking  hills  of  lading  in  his  own  name^ 
which  he  remitted  to  />,  in  exchange  for 
D's  acceptances  for  the  price  of  the  salt. 
The  plainiiff  was  paid  no  eommfssvon^  but 
he  charged  D.  an  advance  on  the  price  of 
the  salt.  On  the  present  occasion  D.  had 
chartered  a  ship  to  load  a  ftdl  cargo  of 
salt  for  CalciUtaj  and  the  plaintiff  had 
placed  on  board  her,  in  accordance  with 
instructions  from  Z),  1,000  tons  of  salt 
which  he  hctd  purchased  for  that  purpose, 
and  for  which  he  had  taken  the  mate's  re- 
ceipts in  the  usttal  course.  When  this  quantity 
had  been  placed  of*  board-  D.  stopped  pay- 
ment, and  the  plaintiff  then  ceased  loading, 
and  demanded  bills  of  lading  for  the  salt 
already  on  board  in  his  own  name.  The 
defendant,  the  shipowner,  refused  to  allow 
them  to  be  given  and  filled  up  the  ship,  and 
sent  her  with  the  salt  to  Calcutta.  The  Jury 
found  that  when  the  plaintiff  put  the  salt  on 
board  he  did  not  intetid  to  pcLss  the  property 
therein  to  D,  but  to  retain  it  in  himiself: — 
Held,  that  this  was  the  proper  question  for 
the  Jury,  and  that  on  this  finding  and  these 
facts  there  was  a  conversion  of  the  salt  by  the 
defendant  at  LiverpooL 

This  was  an  action  tried,  before  Black- 
bum,  J.,  at  the  Summer  Assizes  at  Liver- 
pool, 1864. 

(2)  5  Ck>m.  R  Rep.  499;  8.  o.  17  Law  J.  Bep.  (ir.s.) 
C.P.lll. 


The  action  was  brou|^t  for  the  oonTer- 
sion  of  1,000  tons  of  salt  The  defendant 
pleaded  not  guilty,  and  that  the  salt  wu 
not  the  property  of  the  plaintiff. 

It  appeared  at  the  trial  that  the  phuntiff 
was  a  saltr^merchant,  carrying  on  business 
at  Liverpool,  and  that  the  defendant  was 
the  owner  of  a  vessel  called  the  Savoir 
Faire.  In  the  month  of  November  1863 
one  De  Mattos,  a  merdiant  in  London, 
through  the  plaintiff,  chartered  the  Savoir 
Faire  to  load  a  complete  caigo  of  salt 
and  proceed  therewith  to  Calcutta;  the 
captain  to  apply  to  the  plaintiff  for  cargo 
and  custom-house  business. 

It  was  proved  that  De  Mattos  was  fre- 
quently in  the  habit  of  employing  the 
plaintiff  to  charter  vessels  for  the  oonvey- 
ance  of  salt,  and  that  the  course  of  business 
was  for  the  plaintiff  to  purchase  the  caigo, 
and  to  load  it  in  his  own  lighters  and  at  his 
own  expense.  That  in  the  course  of  doing 
so  he  took  the  mate's  receiptB,  which  were 
made  out  in  his  own  name,  and,  when  the 
whole  cargo  was  loaded,  he  took  bills  of 
lading  in  his  own  name.  These  he  sent 
to  De  Mattos,  with  invoices  of  the  price  of 
the  salt,  and  received  in  exchange  De 
Mattos's  acceptances  for  the  amount  The 
plaintiff  charged  no  conmdssion  to  De 
Mattos,  but  d^argod  such  a  price  for  the 
salt  as  would  remunerate  him  for  his 
troubla 

This  course  was  followed  in  the  present 
instance,  until  about  1,000  tons  of  salt 
were  loaded,  when  the  plaintiff  having 
heard  that  De  Mattos  had  stopped  pay- 
ment, declined  to  load  any  mora  The 
defendant  thereupon  filled  up  the  ship  on 
his  own  account.  The  plaintiff  demanded 
of  the  captain  IhUs  of  lading  in  his  own 
name  for  the  salt  on  board  in  exchange  for 
the  mate's  receipts.  These  the  defendant 
refused  to  permit  him  to  give,  and  the 
plaintiff  thereupon  sent  Jiie  mate's  receipts 
to  his  agents  at  Calcutta  with  directions 
to  them  to  claim  the  salt  on  its  anivaL 
This  was  done,  but  the  captain  refused  to 
deliver  up  the  salt 

The  learned  Judge  directed  the  jmy  that, 
if  the  property  in  the  salt  remained  in  the 
plaintiff,  tiie  sailing  away  from  Liverpool 
after  the  demand  and  refusal  of  the  bills 
of  lading  was  a  conversion  by  the  defen- 
dant ;  and  that,   if  the*  plaintiff  did  not 
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intend  to  part  with  the  property  in  the 
nit  when  he  phtced  it  on  board,  it  remained 
in  bim  as  against  De  Mattos  and  also  as 
against  the  defendant 

The  jury  found  a  verdict  for  the  plaintiff, 
vith  damages,  5S2L  19«.  6cL,  the  damages 
being  estimated  on  the  assumption  that 
there  had  been,  in  accordance  with  the 
direction  of  the  learned  Judge,  a  conversion 
at  Liverpool. 

Edward  James  now  moved  for  a  new 
trial,  on  the  ground  of  misdirection,  and 
that  the  damages  were  wrongly  estimated, 
there  having  been  no  conversion  until  the 
vessel  reached  Calcutta.  He  contended 
that  the  salt  having  been  purchased  by 
the  plaintiff,  as  agent  for  De  Mattos, 
and  delivered  on  board  a  ship  chartered  by 
Be  Mattos,  the  property  in  it  had  passed 
to  De  Mattofl,  and  that  the  defendant  had 
a  right  to  refuse  to  give  bills  of  lading 
made  out  in  the  name  of  any  other  person 
than  De  Mattos. 

EsLS,  C.J. — ^I  am  of  opinion  that  there 
ought  to  be  no  rule  in  this  case.  The 
pluntiff  was  in  reality  in  the  situation  of 
an  unpaid  vendor.  Having  undertaken  to 
procure  salt  as  agent  for  De  Mattos  he 
puts  it  on  board  a  ship  chartered  by 
him  for  De  Mattos,  and  takes  the  mate's 
receipts  in  his  own  name.  Upon  this  the 
proper  question  was  submitted  to  the  jury, 
namely,  whether  the  plaintiff  intended 
thereby  to  vest  the  property  in  the  salt  in 
De  Mattos,  or  whether  he  intended  to 
retain  the  control  over  it  which  he  would 
have,  if  such  was  not  his  intention ;  and 
the  jury  have  found  that  question  in  favour 
of  the  plaintiff.  Then  the  question  is,  whe- 
ther there  was  a  conversion  by  the  captain's 
sailing  away  from  Liverpool  and  refusing 
to  give  the  plaintiff  bills  of  lading  in  his 
own  name.  By  reason  of  his  doing  so, 
goods  to  which  the  plaintitf  was  entitled 
have  been  absolutely  lost  to  him;  and  I 
think  the  learned  Judge  was  right  in  saying 
that^  under  the  circumstances,  there  was  a 
conversion  when  the  defendant  caused  the 
goods  wrongfully  to  be  taken  out  of  the 
control  of  the  plaintiff. 

WiLUAMB,  J. — ^I  am  of  the  same  opinion. 
It  is  a  pure  matter  of  fact :  what  was  the 
intention  of  the  plaintiff  in  putting  the 
goods  on  board?  lliere  waa  evidence  upon 
this  point  which  might  have  justified  the 


jury  in  finding  either  way.  One  of  the 
circumstances  to  be  taken  into  considera- 
tion was,  that  the  plaintiff  was  also  the 
agent  for  the  vendee,  and  no  doubt  that 
was  pressed,  on  the  part  of  the  defendants, 
upon  the  jury.  As  to  the  damages,  it  is 
clear  that  as  soon  as  the  plaintiff  was 
deprived  of  the  power  to  exercise  his  right 
to  resume  possession  of  the  goods  there  was 
a  conversion. 

WiLLES,  J. — I  am  also  of  opinion  that 
the  learned  Judge  left  the  proper  question 
to  the  jury,  namely,  whether,  looking  at 
all  the  circumstances,  there  was  an  inten- 
tion by  the  plaintiff  to  appropriate  the  salt 
to  De  Mattos  and  to  pass  the  property  to 
him,  when  he  put  it  on  board  the  vessel 
Looking  to  the  course  of  dealing  between 
the  parties,  I  think  it  is  clear  that  the  jury 
were  right  The  practice  of  sending  the 
biU  of  lading  together  with  the  invoice 
direct  to  the  principal,  produced  great  hard- 
ships in  Key  v.  Gcteinoorih  (1),  the  goods 
having  got  into  the  hands  of  a  bankrupt 
consignee. .  That  eventually  led  to  the  prac- 
tice being  adopted  similar  to  that  in  Turner 
V.  the  Trustees  of  the  Liverpool  Docks  (2), 
namely,  for  the  merchant  to  ship  the  goods 
on  board  on  his  own  account  That  was 
the  course  of  business  adopted  in  previous 
transactions  between  the  plaintiff  and  De 
Mattos,  and  there  ia  every  reason  to  sup- 
pose that  in  this  case  also  he  meant  to 
retain  that  security.  With  respect  to  the 
argument  that  has  been  used  that  the 
plaintiff  put  the  goods  on  board  as  agent 
for  De  Mattos,  that  appears  to  me  to  be 
only  one  circumstance  in  the  case,  and  not 
a  conclusive  one.  In  one  sense,  no  doubt, 
he  was  the  agent  of  De  Mattos,  but  for 
the  purpose  of  considering  this  question 
he  must  be  treated  as  a  vendor,  as  was 
done  in  Feise  v.  Wray  (3).  With  respect 
to  the  conversion,  I  am  satisfied  that  the 
learned  Judge  was  right  in  his  direction  to 
the  jury. 

Kkatino,  J.  concurred 

Rule  refused. 


(1)  7  Excb.  B«p.  595 ;  b.  c.  22  Law  J.  Rep.  (n.b.) 
Exch.  4. 

(2)  6  Exch.  Rep.  543;  s.c.  20  Law  J.  Rep.  (w.s.) 
Exch.  398. 

(3)  8  East,  98. 
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CLABKS  AND  OTHBBS  V.  WAT- 
SON ANB  ANOTHSB. 


Contract  —  Surveyoi^$     CerfifiecUe  — 
Wrongful  Befusal  to  give  Certificate, 

A  dedaratianf  after  setting  out  an  agree- 
'  ment  hy  which  the  plaintiffe  contracted  with 
the  defendants  to  do  certain  works  far  a  cer- 
tain sum  to  he  paid  them  by  the  defendants  on 
production  hy  the  plaintiffs  of  the  certificcUe 
of  the  surveyor  of  the  defendants  that  the 
works  had  heen  efficiently  performed  to  his 
satisfaction,  averred  that,  aJthough  all  things 
had  heen  done  hy  the  plaintiffs  to  entitle  them 
to  such  certificate,  yet  the  said  surveyor  had 
not  given  such  certifieate,  hut  had  wrongfully 
and  improperly  neglected  and  refused  so  to 
do,  and  the  defendants  had  not  paid  the 
money  payable  on  such  certificate: — Held, 
on  demurrer,  had  as  not  disclosing  any  cause 
of  action  against  the  defendants. 

This  was  an  action,  by  the  assignee  of 
Francis  Ayers,  a  bankrupt,  and  one  William 
Mallows,  and  one  Williiun  Johnson,  and  the 
first  count  of  the  declaration  stated  that, 
before  F.  Ayers  became  bankrupt,  by  an 
agreement  in  writing  made  between  the 
said  F.  Ayers,  W.  Mallows  and  W.  John- 
son, therein  cidled  the  contractors  of  the  one 
part,  and  the  defendants  of  the  other  part, 
the  said  contractors  agreed  with  the  defen- 
dants to  do  certain  works  in  conformity 
with  certain  plans,  drawings  and  sections 
therein  mentioned,  and  also  in  conformity 
with  certain  specifications,  as  well  as  to  the 
satisfaction  and  approval  of  the  engineer  to 
a  certain  local  boanl  of  health  for  the  time 
being,  should  such  be  found  necessaiy,  for 
312/.  I5s.  to  be  paid  as  follows :  156/.  7s,  Gd, 
on  production  by  the  contractors  to  the 
defendants,  or  one  of  them,  of  the  certi- 
ficate of  William  Lambert,  or  other  the  sur- 
veyor for  the  time  of  the  defendants,  that 
the  contractors  had  duly  and  efficiently 
performed  and  completed  such  portion  of 
the  work  as,  according  to  the  judgment  of 
the  said  surveyor,  should  be  not  less  than 
three-fourths  thereof  in  extent  and  value; 
78/.  3s.  9d,  on  the  production  by  the  said 
contractors  to  the  defendants,  or  to  one  of 
them,  of  the  certificate  of  the  said  surveyor 
as  aforesaid,  that  the  whole  of  the  works 
mentioned  and  referred  to  in  the  said  plans, 
drawings  and  specifications  had  been  duly 
and  efficiently  performed  and  completely 


finished  to  his  satiB&dion,  and  also  to  the 
satisfiiction  of  the  oigineer  for  the  time 
being  of  the  local  board  of  health,  if  neces- 
sary; and  the  balance  of  7SL  3i:  9d  at  the 
expiration  of  four  months  from  the  date  of 
the  said  surveyor's  certificate  of  completion, 
provided  the  therein  mentioned  roads,  path- 
ways, drains  and  culverts,  and  every  part 
thereof,  should  then  be  certified  by  the  said 
surveyor  to  be  in  good  repair  and  in  perfect 
and  sound  condition  in  all  respects,  and  the 
defendants  thereby  agreed  with  the  said 
F.  Ayers,  W.  Mallows  and  W.  Johnson,  in 
consideration  of  the  due  performance  of  the 
said  agreement  therein  contained  on  their 
part,  to  pay  to  them  the  said  sum  of  Z12L 
I5s.  at  the  times  and  in  the  manner  therein- 
before mentioned. 

Averment,  that,  although  156/L  15«.,part 
of  the  said  sum  of  Z12L  I5s.,  has  been  paid, 
and  all  things  necessary  on  the  part  of  the 
said  contractors  to  entitle  them  to  have  the 
certificate  of  the  surveyor  of  tiie  defendants 
that  the  whole  of  the  work  in  the  said  plans, 
drawings  and  specifications  had  been  duly 
and  efficiently  performed  and  completed  to 
his  satisfaction  and  also  to  the  satisfiftction 
of  the  engineer  of  the  said  local  board  of 
health,  have  been  done  and  performed  by 
them,  yet  the  surveyor  has  not  given  sudi 
certificate,  but  has  wrongfully  and  impro- 
perly neglected  and  refosed  so  to  do^  nor 
have  the  defendants  paid  the  said  sum  of 
78/.  3s.  9<f.  payable  on  such  certificate;  and 
further,  that  although  more  than  four  months 
since  the  surveyor  ought  to  have  given  such 
certificate  have  elapsed,  and  alUiough  all 
things  have  been  done  by  the  said  contrac- 
tors on  their  part  to  entitle  them  to  a  cer- 
tificate by  the  said  surveyor  that  the  said 
roads,  pathways,  drains,  culverts  and  eveiy 
part  thereof  were  at  the  expiration  of  Ihe 
said  four  months  in  good  repair  and  in  per- 
fect and  sound  condition  in  all  respects, 
yet  the  said  surveyor  has  not  granted  such 
certificate,  but  has  wrongfully  and  impro- 
perly neglected  and  refused  so  to  do,  and 
the  defendants  have  not  yet  paid  the  said 
balance  of  7BL  3s,  9d, 

Demurrer  thereto  and  joinder  in  de- 
murrer. 

Henry  James,  in  support  of  demurrer.-- 
The  defendants,  by  the  contract  set  oat  in 
the  declaration,  were  only  to  pay  the  con- 
tract price  on  l^e  production  of  the  certifi- 
cate of  their  surveyor,  and  the  defendants 
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are  saed  in  this  court  for  the  wrongfiil  re- 
fusal by  sach  snrveyor  to  give  his  certificate. 
This  is  a  novel  action  and  without  precedent 
The  allegation  is,  that  the  surveyor  "wrong- 
folly  and  improperly^  refiised  to  give  the 
certificate.  Work  might  be  done  to  the  value 
of  150i!.  and  the  surveyor  might  perhaps 
bond  fide  suppose  the  value  of  the  work 
done  was  only  to  the  extent  of  100/.,  and 
therefore  refose  to  give  a  certificate  for 
150L  This  would  be  a  wrongful  refusal  by 
him,  but  could  it  be  said  that  the  defen- 
dants would  be  liable?  The  Court  stopped 
him,  and  called  on — 

Parry,  Serf.  {Joyce  with  him)  to  support 
the  declaration. — ^The  surveyor  is  the  agent 
of  the  defendants.  They  employ  him  to 
certify,  according  to  the  contract,  and  the 
&ir  meaning  of  both  parties  to  such  contract 
was  that  the  defendants  should  employ  a  sur- 
veyor who  would  rightfully  and  honestly  per- 
fonn  the  duty  of  surveyor,  and  if  under  such 
circumstances  the  surveyor  they  appointed 
improperly  refused  to  certify,  that  would  be 
(it  is  submitted)  a  wrong  done  to  the  plain- 
tiffs by  the  agent  of  tiie  defendants,  for 
which  of  course  the  defendants  would  be  re- 
sponsible. In  MacifUaehy,  the  Qreat  Western 
Bmlvfay  Company  (1),  a  railway  company 
had  contracted  to  pay  on  the  completion  of 
certain  works,  with  a  proviso  that  unless  the 
engineer  of  the  company  should  give  his 
certificate,  the  works  should  not  oe  con- 
sidered  as  completed,  and  the  Court  of 
Chancery  overruled  a  demurrer  to  a  bill 
filed  by  the  contractor,  alleging  that  the 
engineer  in  collusion  with  the  company 
lefoaed  his  certificate,  and  praying  for  an 
account  and  payment  of  the  sums  due  to 
8Qch  contractor.  In  Scott  v.  the  Corporation 
of  Liverpool(2)y  the  engineer  appeared  to 
hsTe  acted  i»operly,  and  therefore  the  bill 
io  Chancery  was  dismissed;  bht  Vice  Chan- 
cellor Stuart  was  of  opinion  that  the  result 
would  have  been  otherwise  ''if  the  evidence 
had  established  a  case  of  gross  misconduct 
in  the  engineer,  or  of  wilful  neglect,  refusal 
or  absolute  incapacity  in  him  to  perform  his 
duties."  The  same  Vice  Chancellor,  in  a  case 
where  the  architect  had  acted  unfairly,  re- 
lieTed  the  contractor,  and  decreed  payment 
of  the  balance  due  to  him — Pawley  v.  Turn- 

(1)  2  Bfac.  ft  O.  74 ;  i.  c.  19  Law  J.  Bep.  (n.s.) 
Cliwc  874. 

<2)  1  (M.  21«;  B.  o.  27  Law  J.  Rep.  (n.s.)  Chano. 
641.  r\      F 


6tt/^(3).  It  is  submitted  that  the  defendants 
by  appointing  a  surveyor  who  will  not  cer- 
tify when  he  ought  to  do  so,  dispensed  with 
the  condition  in  the  contract  requiring  such 
certificate  as  precedent  to  any  payment 

[WiLLES,  J. — If  the  surveyor  appointed 
by  the  defendants  will  not  act,  he  ceases  to 
be  their  surveyor,  and  therefore  the  proper 
course  in  that  case  would  be  for  them  to 
appoint  some  other  surveyor.  Williakb, 
J. — If  the  defendants  in  such  a  case  were  to 
refuse  to  appoint  another  surveyor,  would 
not  an  action  lie  against  them  at  tiie  suit 
of  the  plaintiffs,  for  so  refusing?] 

In  Batterhury  v.  Vyse  (4)  works  were 
contracted  to  be  done  by  the  plaintiff  to  the 
satisfaction  of  the  defendant  and  his  archi- 
tect, and  no  payment  was  to  be  considered 
due  imless  upon  production  of  the  archi- 
tect's certificate.  In  an  action  for  withhold- 
ing the  certificate,  the  declaration  alleged 
that  the  architect  unfairly  and  improperly 
neglected  to  certify,  and  so  neglected  in 
collusion  with  the  defendant  and  by  his 
procurement;  and  the  declaration  was  held, 
on  demurrer,  to  disclose  a  good  cause  of 
action.  The  cases  of  Milnery,  Fteld(5)  and 
Qrafton  v.  Hu  Eastern  Counties  Ratltoay 
Company  (6)  do  not  militate  against  the 
plaintiff's  right  of  action,  where  the  certifi- 
cate has  been  improperly  withheld. 

EsLB,  C.J. — I  think  that  judgment 
should  be  for  the  defendants.  This  is  a  con- 
tract by  the  defendants  to  pay,  on  the  pro- 
duction of  the  certificate  of  the  surveyor  of 
the  defendants  that  the  contractors  had 
efficiently  performed  a  certain  portion  of 
the  work.  Many  contracts  are  so  made,  and 
every  one  is  master  of  the  contract  which 
he  chooses  to  make;  and  it  is  of  the  last 
importance  that  contracts  should  be  con- 
strued according  to  the  meaning  of  the 
words  in  which  they  are  made.  Now,  here 
the  contract  by  the  defendants  to  pay,  is 
on  the  production  of  such  certificate  of  the 
defendimts'  surveyor,  and  in  the  present 
case  no  such  certificate  was  produced;  but 
the  plaintiffs  allege  that  the  surveyor  wrong- 
fully and  improperly  neglected  and  refused 
to  give  his  certificate.  That  is  not  sufficient. 

(8)  8  Giff.  70. 

(4)  2  Hurl,  k  G.  432 ;  s.  c.  82  Law  J.  Bep.  (K.s.) 
Exch.  177. 

(5)  5  Exch.  Bep.  829 ;  b.o.  20  Law  J.  Bep.  (n.b.) 
Exch.  68. 

(6)  3  Ibid.  699. 
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COURT  OF  COMMON  PLEAS : 


[N.S. 


If  it  had  been  alleged  that  the  defendants 
and  their  amreyor  coUnded  to  -withhold 
the  giving  of  tJie  certificate  in  order  to 
prevent  the  plaintiffs  from  being  paid  for 
their  work,  there  is  abundant  anthoritf, 
both  at  law  and  in  equity,  to  shew  that 
the  defendants  could  not  shelter  themselves 
by  means  of  any  such  misconduct  This  is 
an  attempt  to  take  away  from  the  defen- 
dants the  protection  afforded  by  the  opinion 
of  their  surveyor,  and  to  substitute  a  jury 
in  his  place.  I  think,  however,  that  the  alle* 
gations  in  this  declaration  are  not  such  as  to 
entitle  the  plaintiffs  to  maintain  this  action. 

Williams,  J. — ^I  am  of  the  same  opinion. 

WiLLBS,  J. — The  only  wrong  imputed 
here  is  an  error  of  judgment  on  the  part  of 
the  surveyor. 

KxATiNo,  J.  concurred. 

JudgfMwtfor  the  defendawU, 


:} 


8WIBE  V.  LEACH. 


1865. 

Jan.  27. 

Landlord  and  Tenant — DiHrew — Damr 
ages — Pawnbroker. 

Goods  in  the  possession  of  a  pavmhroker 
as  security  for  money  advanced  cannot  be 
distrained  for  rent. 

In  an  action  by  the  pawnbroker  to  recover 
goods  distrained  tinder  such  circumstances^ 
the  pawnbroker  is  entitled  to  recover  the  full 
value  of  the  goods. 

This  was  an  action  tried,  at  the  Liverpool 
Summer  Assizes,  1864,  before  Pigott,  B. 

The  declaration  was  for  the  conversion 
by  the  defendant  of  goods  pledged  with 
the  plaintiff  as  a  pawnbroker,  to  which  the 
defendant  pleaded  not  guilty. 

It  appeared  that  the  plaintiff  occupied 
a  house  and  shop  and  two  cottages,  as 
tenant  to  one  Gray.  One  of  the  cottages 
was  used  by  him  as  a  pawnbroker's  shop, 
and  the  rent  being  in  arrear,  Qray  directed 
the  defendant  to  distrain  generally  on  the 
premises.  The  defendant  accordingly  did 
so,  and  proceeded  to  sell  the  articles  dis- 
trained, but  whilst  the  sale  was  going  on 
the  plaintiff's  attomies  gave  notice  to  the 
defendant  that  the  articles  in  one  of  the 
cottages  were  pledged  goods,  and  that  he 
was  not  to  sell  them ;  the  defendant,  how- 
ever, removed  the  goods,  and  from  time  to 
time  restored  some  of  them  as  the  owners 
applied  to  redeem  them.  Subsequently  the 
plaintiff  demanded  that  the  pledged  goods 


which  remained  in  the  defendant's  posses- 
sion should  be  delivered  up  to  him,  and  as 
the  defendant  refused  to  comply  with  this 
demand,  the  present  action  was  brought 

The  learned  Ju<i^  told  the  juty  that  the 
unforfeited  pledges  were  exempt  from  dis- 
tress for  renty  and  they  found  for  the  j^n- 
tiff,  giving  as  damages  the  full  value  of  the 
goods  in  the  defendant's  possession  at  the 
time  of  the  demand.  Leave  was  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  the 
above  direction  was  wrong  in  point  of  law. 

Mofdky  in  Michaelmas  Term  last,  obtained 
a  rule  accordingly,  and  also  to  reduce  the 
damages. 

W.  Saunders  and  Holkar  shewed  cause. 
— ^The  direction  was  right  A  landlord 
cannot  distrain  unforfeited  pledges.  The 
ground  of  the  exemption  is  given,  by  Bay- 
ley,  B.,  in  Adams  v.  Qrane  (1),  namely, 
the  interest  of  the  public,  in  enabling  per- 
sons to  cany  on  their  trade.  In  that  case 
goods  sent  to  an  auctioneer  to  be  sold  by 
him  were  held  to  be  privileged.  So  of 
materials  delivered  to  a  manufectoier  to 
be  worked  up — Gibson  v.  Ire9on{2);  and 
of  an  animal  sent  to  a  butcher  to  be  slaugh- 
tered—i^rotim  T.  Shevill  (3).  The  oth& 
side  may  rely  on  Muspratt  v.  Gregory  (4), 
but  that  case  was  decided  expressly  on  the 
ground  that  the  goods  were  left  on  the 
premises  for  the  convenience  of  the  owner 
of  the  goods,  and  not  deposited  with  the 
owner  of  the  premises  in  the  way  of  his 
trade.  Joule  v.  Jackson  (5),  where  it  was 
held  that  a  brewer's  casks  in  a  public 
house  might  be  seised,  is  also  distinguisb- 
able.  There  the  casks  were  sent  by  the 
brewer  for  his  own  convenience.  In  Findcn 
V.  McLaren  (6)  it  was  held,  that  goods  in 
the  hands  of  a  ooinmission  agent  fcxr  sale 
were  exempt  from  distress.  The  same  was 
held  in  Brown  v.  Arundel  (7),  in  WHUams 

(1)  1  Gr.  k  M.  380 ;  s.  c.  2  Law  J.  Bep.  (9.B.) 
Ezch.  105. 

(2)  S  Q.B..Bep.  S9. 

(8)  2  Ad.  ft  £.  138 ;  s.  o.  4  Law  J.  B^  (v.s.) 
K.B.  60. 

(4)  1  Mee.  ft  W.  633 ;  a.  c.  6  Law  J.  Bep.  (i.s.) 
Exch.  84;  in  error,  8  Id.  677 ;  fl.  c.  7  Law  J.  Bep. 
(ir.s.)  Exch.  885. 

(5)  7  Mee.  ft  W.  450;  ■.  o.  10  Law  J.  Rep.  (9.8.) 
Exch.  142. 

<6)  6  Q.B.  Bep.  891;  s.o.  14  Law  J.  Bep.(9.s.) 
Q.B.  183. 

(7)  10  Com.  B.  Bep.  55 ;  ■.  c.  20  Law  J.  Bep. 
(N.8.)  C.P.  80. 


Vol.  34.] 


HILAEY  TEEM,  1865. 


151 


V.  Hdma  (8)  and  in  Adams  v.  Gfrane  (1)  of 
goods  deposited  with  an  auctioneer.  The 
case  of  Fowkes  y.  Joyce  (9),  where  it  was 
held,  that  cattle  on  their  way  to  market^ 
and  put  into  a  close  to  graze  for  the  night, 
might  be  distrained  for  rent,  is  commented 
on  in  2  Wms,  Saund.  290,  a.  In  Thompson 
y.  MaMter  (10)  it  was  held,  that  goods  de- 
posited with  a  wharfinger  were  privileged. 
In  Bnwn  y.  Shevill  (3)  it  was  held,  that 
the  carcass  of  a  beast  sent  to  a  butcher  to 
be  slaughtered  was  privileged;  and  that 
case  is  recognized  in  Gibson  y.  Ireson  (2). 
The  plaintiff  is  entitled  to  fall  damages,  he 
having  a  right  as  against  the  defendant  to 
the  absolute  possession  of  the  property. 

Monky  in  support  of  the  rule. — These 
are  not  goods  delivered  to  a  man  in  the 
way  of  his  trade.  Strictly  speaking,  a  pawn- 
broker is  not  a  trader;  he  is  merely  a 
bailee  for  reward.  It  was  repeatedly  said 
in  Muspratt  v.  Gregory  (4)  that  these 
exemptions  ought  not  to  be  extended.  In 
Parsons  v.  Gingdl  (11),  it  was  held  that 
horses  and  carriages  stonding  at  livery  are 
not  privileged.  Moreover,  the  damages 
onght  to  be  confined  to  the  actual  interest 
of  the  plaintiff  in  the  goods;  that  is,  the 
amount  due  to  him  for  the  advance  on 
the  goods  with  the  arrears  of  interest — 
JohiMon  V.  Stear  (12). 

Erlb,  C.J. — ^I  am  of  opinion  that  this 
nde  ought  to  be  discharged.  The  action  is 
brought  by  a  pawnbroker  against  his  land- 
lord, to  recover  articles  wMch  were  taken 
as  a  distress  for  rent  in  arrear,  and  which 
articles  were  at  the  time  in  the  plaintiff's 
possession  upon  the  premises  in  respect  of 
which  rent  was  due,  having  been  deposited 
with  him  as  securities  for  advances  made  in 
the  way  of  his  business  as  a  pawnbroker. 
The  governing  point  is,  whether  goods 
pledged  with  a  pawnbroker  can  be  taken  as 
a  distress  for  rent.  Certain  classes  of  goods 
are  exempt  from  distress,  and  many  Judges 
have  endeavoured  to  lay  down  a  nde  which 
should  embrace  all  exemptions;  but  in  the 
application  of  the  rule  we  are  obliged  to 
be  guided  by  the  specific  instances  which 

(8)  8  Bxch.  Kep.  861;  s.c.  22  Law  J.  Bep.  (n.s.) 
Exch.  283. 

(9)  3  Lev.  260;  8.  c  2  Vent.  50;  2Latw.  1161. 

(10)  1  Bing.  283. 

(11)  4  Cam.  6.  Rep.  645 ;  s.  c.  16  Law  J.  Rep. 
(s.a.)  C.P.  227. 

(12)  33  Law  J.  Bep.  (n.s.)  G.P.  180. 


have  occurred.  I  think  that  these  goods 
fall  within  the  description  of  '*  things  deli- 
vered to  a  person  exercising  a  public  trade 
to  be  managed  in  the  way  of  his  trade," 
(13),  which  is  one  of  the  classes  of  goods 
which  are  said  to  be  privileged.  I  see  no 
distinction  for  this  purpose  between  an 
auctioneer,  or  wharfinger,  and  a  pawn- 
broker. His  business  is  to  keep  the  goods 
and  make  a  profit  by  doing  so;  and  he 
is  bound  to  keep  the  goods  carefully.  It  is 
clear  to  my  mind  that  pledged  goods  in 
the  possession  of  a  pawnbroker  are  within 
the  principle  of  the  exemption  to  which  I 
have  referred.  As  to  the  damages,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  the 
ftdl  value  of  the  goods.  The  case  of  Johnson 
V.  iStear  (12)  has  no  application  to  the  pre- 
sent, because,  as  against  the  plaintiff  in 
this  case,  the  defendant  has  no  right  what- 
ever. The  bailee  in  an  ordinary  action  of 
trover  recovers  the  full  value  of  the  goods. 
The  plaintiff  holds  the  goods  for  the  pawnor. 

Williams,  J. — I  am  of  the  same  opinion. 
I  think  the  goods  were  privileged  upon 
the  general  ground  that  Uiey  were  in  the 
hands  of  a  pawnbroker  to  be  held  by  him 
as  security  in  the  way  of  his  trade.  The 
case  is  very  similar  to  that  of  a  wharfinger 
which  has  been  referred  to.  As  to  Sie 
damages,  it  is  clear  that  the  plaintiff  may 
recover  the  full  value  of  the  goods. 

Kbatino,  J.  concurred. 

RvXe  discharged. 


SKELTON  V.  SYMONDS. 


1865.      ) 
Jan.  27.    ] 

Debtor  and  Creditor — Bankruptcy  Aet^ 
24  id  25  Vict,  e,  134.  *.  198.— Process— Pro- 
tection, 

Sectionl9S.  of  the  Bajikruptcy  Act^  1861 
(24  <k  25  Vict.  c.  I3i), provides  thcU^  after 
notice  of  the  filing  and  registration  of  a 
deed  of  compositiony  process  shall  not  isstte 
against  the  person  or  property  of  the  bank- 
rupt "tmthout  leave  of  the  Court": — Held, 
that  the  Court  of  Bankruptcy  is  the  Court 
here  referred  to. 

GriffiiSy  in  this  term,  obtained  a  rule  call- 
ing upon  the  defendant  to  shew  cause  why 
the  plaintiff  should  not  have  the  leave  of 
this  Court,  under  section  198.  of  the  Bank- 
ruptey  Act,  1861  (24  &  25  Vict.  c.  134),  to 

(13)  See  per  Willes,  G.  J.,  in  Simpson  v.  Har- 
topp,  Willes,  512. 
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make  the  judgment  obtained  by  him  in  this 
action  aTaikble  by  issuing  a  writ  oi  fieri 
facuu  or  capias  adsatis/aetendumy  notwith- 
standing ^e  registration  of  the  deed  of 
composition  by  ^e  sidd  defendant,  he,  the 
said  defendant,  not  having  paid  or  tendered 
to  the  said  phuntiff  and  others  the  first 
instalment  payable  under  the  said  deed. 

It  appeared  from  the  affidavits  in  support 
of  the  motion,  that  in  the  month  of  July 
1864  the  defendant  executed  a  deed  of 
composition  for  the  benefit  of  his  creditors 
by  which  he  covenanted  to  pay  to  his  cre- 
ditors Is,  6d.  in  the  pound  within  three 
months,  and  Is.  in  the  pound  within  twelve 
months  after  the  execution  of  the  deed. 
The  plaintiff  asserted  that  these  covenants 
had  not  been  performed,  but  the  defendant 
asserted  that  the  sums  covenanted  to  be 
paid  had  either  been  paid  or  tendered. 
The  defendant  accordingly  brought  this 
action  and  recovered  judgment;  and  it  was 
upon  this  judgment  that  the  defendant 
sought  to  issue  execution. 

Keneaiey  shewed  cause  against  the  rul& 
— ^The  question  depends  on  section  198.  of 
the  Bankruptcy  Act,  1861.  Section  197.  pro- 
vides, that  after  the  registration  of  a  com- 
position-deed in  conformity  with  the  act,  the 
debtor  and  creditors,  and  trustees,  purties 
to  such  deed,  or  who  have  assented  thereto, 
or  who  are  bound  thereby,  shall,  in  all 
matters  relating  to  the  estate  and  effects  of 
such  debtor,  be  subject  to  the  jurisdiction 
of  the  Court  of  Bankruptcy.  And  the  sec- 
tion then  goes  on  to  put  the  compounding 
creditor  under  the  control  of  the  Court  of 
Bankruptcy,  in  exactly  the  same  way  as  if 
he  had  been  made  a  bankrupt.  By  section 
198,  ''after  notice  of  the  filing  and  regis- 
tration of  such  deed  has  been  given  as 
aforesaid,  no  execution,  sequestration,  or 
other  process  against  the  debtor^s  property 
in  respect  of  any  debt,  and  no  process 
against  his  person  in  respect  of  any  debt, 
other  than  such  process  by  writ  or  warrant 
as  may  be  had  against  a  debtor  about  to 
depart  out  of  England,  shall  be  avaOable  to 
any  creditor  or  claimant  mthotU  leave  of  the 
Court;  and  a  certificate  of  the  filing  and 
registration  of  such  deed,  under  the  hand 
of  the  chief  registrar  and  the  seal  of  the 
Court,  shall  be  available  to  the  debtor  for 
all  purposes  as  a  protection  in  bankruptcy.'' 
The  Court  to  which  the  plaintiff  ought  to 
apply  for  leave  to  issue  execution  is  the 


Court  of  Bankruptcy  —  Walier  v.  Ad- 
eock  (!)  and  Exparie  Morrison  (2).  Tins  ii 
clearly  shewn  by  the  meaning  put  on  the 
word ''  Court"  in  the  interpretation  danse. 
OriffitSf  in  support  of  the  rule,  referred  to 
Baerselman  v.  Langlands  (3),  and  said  the 
question  was  entirely  as  to  the  jurisdiction 
of  this  Court 

Eblb,  C.  J. — ^I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  A  deed  of 
composition  with  his  creditors  had  heen 
registered  by  the  defendant  in  this  case,  and 
all  the  requisitions  of  the  statute  had  heen 
complied  with,  so  as  to  entitle  the  defen- 
dant to  the  protection  conferred  on  com- 
pounding debtors  by  the  Bankruptcy  Act 
of  1861.  The  question  is,  what  is  the  mean- 
ing of  the  section,  which  says,  that  no  pro- 
cess shall  be  available  against  the  person  or 
property  of  such  a  debtor  without  leave  of 
the  Court  f  I  think  that  may  well  refer  to 
the  Court  of  Bankruptcy,  and  that  the 
interpretation  clause  shews  that  it  does  so. 
That  Court  has  power  to  suspend  the  pro- 
tection of  the  bankrupt,  if  it  should  see  fit, 
and  the  Court  of  Bankruptcy  in  entertain- 
ing such  an  application  as  this  does  not  in 
the  least  interfere  with  the  process  of  this 
Court;  it  only  removes  an  impediment 
which  otherwise  exists. 

Williams,  J.  concurred. 

WiLLES,  J. — If  the  party  were  wrongfolly 
arrested  we  should  be  bound  to  diM^aige 
hiuL  The  cases  are  collected  in  CkU.ArdL 
11th  edit.  pp.  770,  771,  and  there  are  seve- 
ral instances  of  privileged  persons  anested 
under  the  process  of  one  Court,  and  dis- 
charged by  another.  This  protection  of  the 
creditor  is  in  the  nature  of  a  privilege^  and 
looking  to  the  very  general  terms  in  which 
the  powers  and  authorities  of  superior 
Courts  of  law  and  equity  are  given  to  the 
Court  of  Bankruptcy  by  section  1.  of  the 
act  of  1861, 1  am  not  sure  that  if  process 
were  to  issue  in  this  Court  against  the 
defendant,  the  Court  of  Bankruptcy  would 
not  have  power  to  release  him.  It  is  dear 
to  me  that  the  Court  of  Bankruptcy  k  the 
only  Court  which  can  grant  the  pennission 
required  by  section  198. 

Kbatino,  J.  concurred. 

Eule  (iischarotd. 


(1)  81  Law  J.  Kep.  (n.s.)  Ezoh.  8S0. 

(2)  33  Law  J.  Bep.  (v.s.)  Bankr.  47. 
(8)  AtOtj  Exch.  8. 
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r       IQ      f  H006  V.  8KXKN  AND  ANOTHEB. 

m 

Bill  of  Exchange — Aec^tanee  hy  one 
Partner  in  Fraud  of  ike  other — Title  of 
Indcnee — Onue  of  Proof — Evidence, 

In  an  action  hy  an  indonee  against  the 
memben  of  a  firm  on  a  hUl  accepted  in  the 
name  ofthefimif  upon  it$  being  proved  that 
ike  acceptance  woe  by  one  of  the  partners  in 
fraud  of  the  partnership  and  contrary  to 
the  partnerMp  articles^  tke  onus  is  cast  on 
ike  pUskUiff  of  skemng  that  he  gave  value. 

The  case  of  Mnsgrave  v,  Drake  (1)  comr 
menUdupon. 

Action  by  indorsee  agamst  the  aocep- 
ton  of  a  bill  of  exchange  for  38/.  17«.  6d 
The  defendant  Skeen  pleaded  that  he  did 
not  accept  lesne  thereon. 

Judgment  for  want  of  appearance  was 
signed  against  the  other  defendant  Picey 
Vincent 

The  cause  was  tried,  before  Willes,  J.,  at 
the  London  Sittings  after  Trinity  Term, 
1864.  It  was  proved  that  the  acceptance, 
which  purported  to  be  that  of  '^Vincent 
and  Skeen,"  (the  bill  being  drawn  on  that 
firm)  was  in  the  handwriting  <^  the  defen- 
dant Vincent,  who  was  then  in  partnership 
with  the  defendant  Skeen,  and  so  accepted 
the  bill  in  the  name  of  the  partnership 
finn,  but  for  his,  Vincent's,  own  private 
use.  The  defendant  Skeen  produced  the 
deed  ci  partnership,  by  which  it  appeared 
that  Vincent  was  expressly  prohibited  from 
drawing  or  accepting  bills  in  the  partner- 
ship name;  and  the  defendant  Skeen  also 
gave  evidence  that  he  had  never  anthorized 
Vincent  to  accept  the  bill  in  question,  and 
that  Hodgkinson,  who  was  the  drawer  of 
the  bill,  knew  that  Vincent  had  no  authority 
to  accept 

The  plaintiff  attempted  to  prove  that  he 
had  given  value  for  the  bill;  but  the  jury 
fouid  a  verdict  for  the  defendant  Skeen, 
leave  being  reserved  to  the  plaintiff  to  mo?e 
to  enter  a  verdict  for  the  amount  claimed,  if 
theCourtshould  be  of  opinion  that  it  was  not 
incumbent  on  the  plaintiff  to  prove  that  he 
had  given  valua 

A  rule  nisi  was  afterwards  obtained  to 

(1)  5  Q.B.  Rep.  185;  ■.  e.  18  Law  J.  B«p.  (k.s.) 
Hiw  SniBB,  94.— G.  P. 


enter  the  verdict  for  the  plaintiff  pursuant 
to  the  leave  reserved,  or  for  a  new  trial  on 
the  ground  of  the  verdict  being  against  the 
evidence.    Against  this  rule — 

Oriffiis  shewed  cause. — With  respect  to 
that  part  of  the  rule  which  seeks  to  enter 
a  veidict  for  the  plaintiff,  it  must  be  as- 
sumed that  the  plaintiff  did  not  prove  to 
the  satisfaction  of  the  jury  that  he  had 
given  value  for  the  bill ;  and  the  only  ques- 
tion therefore  is,  whether,  after  evidence 
had  been  given  by  the  defendant  Skeen 
that  the  bill  had  been  accepted  by  one  part- 
ner in  fraud  of  the  other,  it  was  not  then 
incumbent  on  the  plaintiff  to  prove  that  he 
had  given  value  for  the  bilL 

[C,  Pollock  stated  that  he  should  contend 
in  support  of  the  rule  that  the  defendant 
ought  to  have  shewn  that  the  plaintiff  had 
notice  that  the  bill  was  tainted  with  ille- 
gality or  fraud,  and  that  here  there  was  no 
evidence  of  such  general  notice  of  firaud 
as  is  explained  in  Byles  on  Bills,  p.  113, 
Sth  ed.  to  be  necessary  to  destroy  a  holder's 
titla] 

[Erlb,  C.  J. — It  must  be  taken  for  the 
purpose  of  the  present  question  that  no 
value  was  given  for  this  bill  by  the  plaintiff; 
then,  the  bill  being  tainted  with  fraud,  that 
would  seem  to  amount  to  a  verdict  for  the 
defendant 

The  Court  then  called  on — 

C.  Pollock  to  support  the  rule. — ^It  is 
submitted  that  evidence  that  the  bill  was 
accepted  by  one  of  the  partners  in  fraud  of 
the  partnership  articles,  is  not  alone  an 
answer  to  this  action,  without  further  cir- 
cumstances shewing  that  the  plaintiff  had 
notioe  of  the  fraud — Musgrave  v.  Drake (l). 
That  was  an  action  by  an  indorsee  against 
the  acceptors  of  a  bill  of  exchange.  Some 
of  the  defendants  pleaded  that  they  did  not 
accept,  and  it  was  proved  that  all  tJie  defen- 
dants were  partners,  and  that  one  of  them, 
who  had  suffered  judgment  by  default,  had 
accepted  the  bill  in  the  name  of  the  firm  in 
firaud  of  the  partnership,  and  not  for  part- 
nership purposes.  The  Court  of  Queen's 
Bench  hdd  that  such  proof  without  evidence 
of  knowledge  on  the  part  of  the  plaintiff, 
did  not  under  this  issue  oblige  the  plaintiff 
to  shew  that  he  gave  consideration  for  the 
bill 

[WiLLBs,  J. — ^That  case  turned  on  the 
form  of  pleading.] 
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The  decision,  it  is  submitted,  goes  further 
than  that.  Lord  Denman,  C.  J.  in  deliyering 
judgment,  which  he  stated  was  after  con- 
sulting the  Judges  of  the  other  Courts, 
said)  ''Though  Uie  defendant  shews  that 
this  signature  was  a  fraudulent  act  on  the 
part  of  such  partner,  yet,  if  the  proof 
does  not  affect  Uie  plaintiff  with  knowledge 
of  the  fraud,  that  does  not  put  the  plam- 
tiff  to  an  answer,  nor  make  it  necessary 
for  him  to  give  any  explanation  or  ac- 
count of  the  transaction." 

[Kbatino,  J. — I  see  my  Brother  Byles, 
in  his  work  on  BiUs,  page  44,  adds,  by  way 
of  note  to  the  case  of  Mttsgrave  y.  Drcike{\ ), 
that  the  case  of  Grant  ▼.  Hawkes  {CkUty 
on  BillSf  p.  32,  10th  edit.)  does  not  appear 
to  have  been  brought  to  the  notice  of  the 
Court,  though  perhaps  distinguishable.] 

No  doubt  Orant  v.  Hawkes  is  an  autho- 
rity that  Lord  Ellenborough  ruled  that 
the  indorsee  must  shew  that  he  gave  value 
where  the  bill  has  been  accepted  by  one 
partner  in  fraud  of  the  other  partners;  and 
in  a  more  recent  case  of  Smith  v.  Braine(2)y 
the  Court  considered  the  amount  of  evi- 
dence which  would  be  sufficient  to  raise 
the  presumption  that  the  holder  received 
the  bill  without  consideration,  so  as  to 
put  the  plaintiff  to  prove  that  he  had  given 
value.  Here,  as  in  Musgrave  v.  Dr€£e(l\ 
the  acceptance  was  in  the  ordinary  name  of 
the  firm,  and  there  was  nothing  likely  to 
raise  a  suspicion  of  any  fraud  in  the  mind 
of  the  plaintiff  when  the  bill  was  indorsed 
to  him.  Therefore,  it  is  submitted  that 
the  plaintiff  under  these  circumstances 
was  not  called  on  to  prove  that  he  had 
given  value.  With  respect  to  the  verdict 
being  against  the  evidence,  that  of  course 
must  depend  on  whether  the  learned 
Judge  who  tried  the  cause  is  dissatified  or 
not  with  it. 

Erle,  C.J. — I  am  of  opinion  that  this  rule 
should  be  dischai^ed.  The  action  is  by  the 
holder  and  indorsee  of  a  bill  of  exchange 
against  the  acceptor,  and  the  plea  is  non  ae- 
ceptt  The  evidence  is,  that  one  partner  ac- 
cepted the  bill  in  fraud  of  the  other  partner, 
and  that  he  applied  the  proceeds  therefrom 
for  his  own  benefit;  and  the  question  is, 

(2)  16  Q.B.  Bap.  244 ;  i.  c.  20  Law  J.  Bep.  (ir.s.) 
Q.B.  201. 


whether  that  cast  the  onus  on  the  plaintiff 
of  shewing  that  he  gave  value  for  the 
bilL  I  consider  it  to  have  been  now  long 
established,  that  proof  of  a  bill  being  tainted 
with  fraud  in  its  inception  throws  the 
burden  on  the  holder  of  shewing  that  he 
gave  value  for  such  bilL  Mr.  Pollock  has, 
however,  relied  on  the  case  of  M^ufftwot  v. 
Drake  (1),  where  there  was  this  spedes 
of  fraud  committed  by  one  partner  accepting 
the  bill  in  the  name  of  ijie  firm  in  fraad 
of  the  partnership;  and  in  an  action  on  the 
bill  by  the  holder,  on  an  issue  joined  on 
the  plea  of  non  accepily  the  Court  of  Queen's 
Bench  held,  that  on  these  pleadings  and 
proof  that  tl&e  acceptance  was  the  signature 
of  one  partner  competent  to  bind  tiie  firm, 
the  plaintiff  was  entitled  to  recover  without 
proving  the  dicumstances  under  whidi  the 
bill  was  indorsed  to  him.  But  I  think  that 
the  judgment  in  that  case  was  entirely  on 
the  effect  of  that  plea,  and  was  not  a  judg- 
ment upon  the  law.  At  that  time  there  was 
a  variation  of  opinion  amongst  the  Courts 
as  to  what  was  put  in  evidence  by  that 
form  of  plea.  It  was,  moreover,  not  the 
judgment  of  the  Court  of  Queen's  Bench 
alone,  but  it  was  delivered  after  the  Judges 
had  spoken  to  the  Judges  of  the  other 
courts,  and  often  when  other  Judges  have 
been  consulted  the  real  point  is  lost  sight 
of  I  should  have  considered  it  of  more 
value  as  an  authority  if  it  had  been  (mly 
a  judgment  of  the  Court  of  Queen's  Bench, 
instead  of  being  founded  on  what  had  been 
learnt  frt)m  the  other  Courts.  It  is  to  be 
observed,  that  Lord  Denman  there  says, 
''  Where  issue  is  joined  on  a  plea  of  non 
accepii^  and  the  proof  offered  of  the  accept- 
ance is  the  signature  of  one  partner  com- 
petent to  bind  the  firm,"  which  is  not  the 
present  case,  '*  then,  though  the  defendants 
shew  that  this  signature  was  a  fraudulent 
act  of  such  partner,  yet,  if  the  proof  does 
not  affect  the  plaintiff  with  the  knowledge 
of  the  fraud,  that  does  not  put  the  plaintiff 
to  answer,  nor  make  it  necessary  for  him 
to  give  any  explanation  or  account  of  the 
transaction."  The  Court  in  that  case 
thought  that  the  defendant  should  have 
pleaded  specially,  and  did  not  mean  to 
alter  the  rule  of  law  that  where  it  is 
shewn  the  bill  is  tainted  with  fraud  in  its 
inception,  the  onus  is  on  the  holder  to 
prove  that  he  gave  value  for  it.  My  Brother 
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Willes  is  satisfied  with  the  verdict,  there- 
fore the  verdict  must  stand. 

Williams,  J. — As  to  the  necessity  of 
tiie  plaintiff's  shewing  that  he  had  given 
value,  as  soon  as  there  was  evidence  that 
the  bill  was  tainted  with  fraud  in  its  in- 
ception, it  would  have  been  impossible  for 
Mr.  PoUock  to  have  contended  as  he  did, 
but  for  the  case  of  Musgrave  v.  Drake  (1). 
I  agree  with  what  has  fedlen  from  the  Chief 
Justice  as  to  that  case.  It  was  a  decision 
OQ  the  form  of  the  pleading.  The  Court 
there  considered  that  the  signature  of  the 
firm,  in  fraud  of  the  other  partner,  was  not 
involved,  in  that  case,  in  the  issue  on  the 
plea  of  non  aceepU^  though  they  considered 
it  would  have  been  so  involved  if  the  plain- 
tiff had  been  affected  with  knowledge  of 
the  fraud,  because  one  partner  has  no 
power  to  bind  his  co^partner  in  fraud  of 
the  partnership,  as  against  a  person  who 
has  notice  of  the  fraud.  Here,  however,  no 
question  is  ndsed  about  the  form  of  the 
pleading. 

WiLLSs,  J. — ^I  also  am  of  opinion  that 
this  rule  should  be  discharged.  As  to  the 
case  of  Mtugrave  v.  DraJce  (1),  that  is  dis- 
tinguishable from  the  present.  That  was 
simply  the  case  of  a  partner  accepting  a 
bill  for  his  private  purposes,  in  fraud  of 
the  partnership^  he  having,  however,  autho- 
rity to  accept  bills  in  Uie  course  of  the 
partnership  business;  and  I  think  that 
the  Court  of  Queen's  Bench,  in  their  desire 
to  narrow  the  issue  for  convenience,  omitted 
to  consider  the  effect  their  decision  might 
have  on  the  general  law.  I  am  satisfied 
that  that  Court  would  not  have  come  to 
the  conclusion  they  did  in  a  case  like  this, 
in  which  the  partner  who  accepted  never 
could  have  had  authority  to  accept  the 
bill  in  question.  But  treating  that  case  of 
MuMgrave  v.  Drake  (1)  as  a  decision  on  the 
pleading,  I  do  not  assent  to  it  The  reason 
why,  in  the  case  of  partnership,  a  person  is 
bound  by  an  acceptance  whidi  is  not  lus 
own,  but  is  the  acceptance  of  his  partner,  is 
founded  on  the  law  of  estoppel  in  pais;  it 
is  because  he  has  consented  to  his  partner 
having  authority  to  accept  bills  in  the 
name  of  the  firm  that  he  is,  therefore, 
bound  by  the  exercise  of  such  authority 
(even  though  fraudulently  exercised),  as 
Against  all  persons  who  have  taken  the  bill 
for  value,  and  without  notice  of  the  fraud. 


In  such  a  case  he  is  estopped,  from  whatt 
why  from  denying  his  acceptance.  The  ques- 
tion, therefore,  arises  on  the  plea  of  non 
cu:c€pit.  It  seems  to  me  to  be  a  contradic- 
tion to  say  that  he  can  go  into  the  question 
of  whether  it  is  his  acceptance  by  reason 
of  the  holder  of  the  bill  being  holder  with 
notice,  but  that  he  cannot  go  into  that  ques- 
tion by  reason  of  the  holder  being  holder 
without  value.  He  must,  I  think,  be  as 
much  estopped  from  doing  so  in  the  former 
case  as  in  the  latter.  If,  then,  he  may  go 
into  the  question,  it  resolves  itself  simply 
into  one  of  evidence.  I  vrill  only  add,  that 
my  Brother  Byles,  in  his  work  on  BUU^ 
at  p.  Ill  (8th  edit.),  lays  it  dovm  that 
where  the  bill  is  infected  vrith  fraud  or 
illegality  in  its  inception,  the  holder  must 
shew  that  he  gave  value,  stating  that  "  it 
is  not  for  the  defendant  to  prove  the 
absence  of  value,  but  the  plaintiff,  the 
transferee,  to  prove  value  given  either  by 
himself  or  by  some  one  under  whom  he 
claims."  I  abo  refer  to  my  Brother  Byles's 
notice  of  Musgrave  v.  Drake  (1),  at  p.  44 
of  his  book  on  BiUsy  where  he  treats  that 
case  as  depending  on  the  form  of  the  plead- 
ing, for  he  puts  in  italics  the  words  "  where 
issue  is  taken  on  the  acceptance";  so  that  it 
is  clear  that  he  considers  it  as  an  exception 
to  the  general  rule  by  reason  of  the  narrow 
issue  which  was  there  set  up.  I  may  add, 
also,  that  I  am  not  dissatisfied  wi^  the 
verdict  of  the  jury. 
Keating,  J.  concurred. 

Rule  discharged. 


1865.         )  NBILL  AND  ANOTHEB  V,  WHIT- 

Jan.  24,  26.  j        worth  and  othebs. 

Sale — Terms  of  Contract — Ooods  to  be 
taken  from  Quag — Cofidition  Precedent, 

In  a  contract  to  sell  *^  500  bales  of  cotton 
to  arrive  in  Liverpool  per  ship  or  ships  from 
CalctUta"  there  teas  the  following  stipula- 
tion: "the  cotton  to  be  taken  from  the  quag; 
customary  allowances  of  tare  and  drafts  and 
the  invoice  to  be  dated  from  dale  of  delivery 
of  last  bale" : — Held,  that  the  stiptdatum^ 
''  the  cotton  to  be  taken  from  the  qwy"  was 
an  independent  stipulation  for  the  sellet^s 
benefit^  and  not  a  condition  precedent^  which 
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the  purchoier  had  a  right  to  intut  on  being 
performed. 

Action  for  not  delivering  500  bftles  of 
cotton  according  to  the  terma  alleged  to 
have  been  agreed  on. 

The  decliuration  stated  that  the  defen- 
dants baigained  and  sold  to  the  plaintiffiB, 
and  the  plaintiffs  bought  of  the  defendants 
certain  cotton  at  15^.  per  lb.,  that  is  to 
say,  500  bales  of  cotton,  guaranteed  to  be 
October  shipment,  to  arrive  from  Calcutta 
in  Idverpool  per  ship  or  ships,  and  to  be 
£ur  Bengal  cotton.  The  said  cotton  to  be 
tcUcenfrom  the  quag;  customary  allowances 
of  tare  and  draft,  and  the  invoice  to  be 
dated  from  the  date  of  the  delivery  of  the 
last  bale.  The  said  cotton  to  be  in  mer- 
chantable condition;  the  damaged,  if  any, 
to  be  rejected,  provided  it  could  not  be 
made  merchantable.  Should  the  said  cotton 
be  transhipped  into  other  vessels  arriving, 
the  contract  to  hold  good;  but  if  any  of 
the  vessels,  should  be  lost  the  contract  to 
be  void  so  fu*  as  regarded  such  ships  only. 
Payment  for  the  said  cotton  to  be  made 
in  cash  within  ten  days,  made  equal  to 
ten  days  and  three  months,  and  cash  on 
account  to  be  paid  before  delivery  if  re- 
quired. Averment,  that  all  conditions  were 
fiilfiUed,  and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  tiie  plain- 
tiffs to  the  delivery  of  the  said  cotton  as 
agreed;  yet  the  defendants  made  de&ult 
in  delivering  the  said  cotton  as  agreed, 
whereby  the  plaintiffs  have  lost  and  been 
deprived  of  the  profits  which  would  have 
accrued  to  them  from  the  delivery  of  the 
said  cotton,  and  were  prevented  from  ful- 
filling a  contract  entered  into  by  them  for 
the  re-sale  of  the  said  cotton,  and  thereby 
lost  great  gains,  and  by  reason  of  the  pre- 
mises the  plaintiffs  incurred  expenses  in 
and  about  endeavouring  to  procure  the 
delivery  of  the  said  cotton  by  the  defen- 
dants as  agreed 

Pleas :  first,  that  the  defendants  did  not 
bargain  and  sell  to  the  plaintiffs,  and  the 
plaintiffs  did  not  buy  from  the  defendants 
the  cotton  in  the  declaration  mentioned 
upon  the  terms  therein  alleged;  secondly, 
that  the  defendants  did  not  make  de&ult 
in  delivering  the  cotton  in  the  declaration 
mentioned  as  therein  alleged. 

Issues  thereon. 


At  the  trial,  before  Pigott,  K,  at  the 
last  Liverpool  Summer  AsaJBes,  the  follow- 
ing facts  were  admitted  by  both  parties. 
On  the  3nd  of  October  1 863  the  defendants, 
through  their  brokers  Messrs.  Troeman  ^ 
Kouse,  made  the  contract  with  the  plain- 
tiffs which  was  the  subject  of  this  action. 
The  contract  was  made  by  bought  and  sold 
notes,  and  the  following  is  a  copy  of  the 
bought-note : 

^'Bought  for  account  of  Messrs  Neill 
Brothers,  of  B.  Whitworth  A  Brothers, 
Manchester,  500  bales  of  cotton,  at  15^ 
per  lb.,  guaranteed  October  shipment,  to 
arrive  in  Liverpool,  per  ship  or  ships  from 
Calcutta. 

''  The  cotton  guaranteed  fair  Bengal 
Any  slight  variation  in  mark  not  to  vitiate 
this  contract  In  case  of  dispute  aiinng 
out  of  this  contract,  the  matter  to  be  re- 
ferred to  two.  respectable  brokers,  who 
shall  decide  as  to  quality  and  the  allowance, 
if  any,  to  be  made. 

"  The  cotton  to  be  taken  from  the  quag; 
customary  allowances  of  tare  and  dn^ 
and  the  invoice  to  be  dated  from  date  of 
delivery  of  last  bale. 

''  To  be  in  merchantable  condition,  the 
damaged,  if  any,  to  be  rejected,  provided 
it  cannot  be  made  merchantable.  Should 
the  cotton  be  transhipped  into  other  vesseb 
arriving,  the  contract  to  hold  good;  but 
if  any  of  the  vessels  be  lost,  the  contract 
to  be  void  so  far  as  r^^ards  audi  ships 
only. 

«  Payment  cash  within  ten  days,  made 
equal  to  ten  days  and  three  months. 
Cash  on  account  before  delivery  if  re* 
quired." 

(Signed)      ''  Tnieman  A  Rouse." 

On  the  8th  of  January  1864  the  dsfen- 
dants  declared  the  500  bales  of  cotton  to 
arrive  as  follows :  250  bales  per  Talavera 
and  250  bales  per  Fort  Oeorge.  The  Tatar 
vera  arrived  on  the  drd  of  Febmaiy  1864 
at  the  port  of  Liverpool,  with  a  cargo  of 
cotton,  which  was  landed  at  the  quay  there. 
By  the  dock  r^pilations  goods  landed 
on  the  quay  must  be  removed  within 
twenty  -  four  hours,  and  in  pursuance 
of  audi  regulations  the  250  bales  which 
had  been  brought  by  the  Talavera  were 
removed  and  warehoused  by  the  dock 
authorities. 

The  Fori  Oaorge  was  wrecked  in  Ca^ 
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tumm  Bay.  The  cotton  in  question,  which 
fonned  her  cargo,  was  sent  by  rail  from 
Camanron,  and  was,  on  the  24th  of  Feb* 
mary  1864,  placed  in  the  wreck  transit 
shed  of  Prince's  Dock,  Liverpool,  and  which 
it  was  agreed  was  to  be  looked  npon  as 
part  of  Uie  quay.  This  cotton  was  after- 
wards removed  from  the  wreck  transit  shed 
and  warehoused  in  like  manner  as  the 
cotton  per  the  Talavera.  Applications 
were  made  from  time  to  time  to  ihe  defen- 
dants for  delivery-orders  of  the  cotton 
mider  both  shipments,  but  none  could  be 
obtained  until  aU  the  cotton  had  been 
warehoused. 

The  defendants  afterwards  offered  to 
deliver  both  cargoes  from  the  warehouses 
at  quay  weights,  and  without  charging 
warehouse-rent,  or  to  cart  them  back  to 
the  quay  and  there  deliver  them  to  the 
plaintiffs;  but  the  plaintiffs  refused  this, 
and  insisted  that  the  defendants  had  failed 
to  deliver  the  cotton  according  to  the 
contract,  as  they  had  not  delivered  it 
er  quay. 

A  verdict  was  entered  for  the  plaintiffs  for 
%\09L  1$,  6d,  with  leave  to  the  defen- 
dants to  move  to  enter  a  verdict  for  them 
or  to  reduce  the  damages,  and  the  Court 
were  to  be  at  liberty  to  dnw  inferences  of 
fiM^  and  to  make  aU  such  necessary  amend- 
ments as  a  Judge  at  Nisi  Frius  might  have 
done. 

A  rule  nui  to  that  effect  was  afterwards 
obtained  on  the  ground  as  to  the  point  on 
which  it  was  sought  to  enter  a  verdict  for 
the  defendants,  ^t  the  stipulation  ''the 
cotton  to  be  taJcen  from  the  quay"  was  in 
favour  of  the  vendors,  or  if  not  tibat  it  was 
a  stipulation  only,  and  not  a  condition  in 
the  contract 

E.  JamMy  Mettuh  and  Baylia  shewed 
cause. — ^The  construction  of  the  contract 
is,  that  the  plaintiffs  may  if  they  choose 
receive  from  the  quay.  It  is  an  essential 
part  of  the  contract  that  the  defendants 
should  deliver  the  cotton  to  the  plaintiflfo 
during  the  time  the  cotton  is  allowed  by 
the  dock  authoritieB  to  remain  on  the  quay. 
It  is  not  a  mere  stipulation  in  favour  of 
the  defendants,  but  one  which  the  plaintiffs 
had  a  right  to  insist  on  being  performed. — 
[They  then  argued  at  considerable  length 
as  to  the  right  of  the  plaintiffis  to  recover 
the  damages  for  whi(^  the  verdict  had 


been  entered;  but  this  is  omitted,  as  the 
decision  made  it  unnecessary.] 

Brett  and  Holker^  in  support  of  the  rule. 
— ^The  delivery  of  the  cotton  ex  quay  was 
not  a  condition  precedent  which  the  plain- 
tiffs have  a  right  to  insist  on ;  and  yet  to 
maintain  this  action  they  must  shew  that 
it  is  such  a  condition  precedent,  and  that 
a  delivery  anywhere  else  than  on  the  quay 
will  not  fulfil  the  contract  It  is  submitted 
that  the  sellers  are  not  bound  to  deliver 
the  cotton  in  a  merchantable  condition  as 
soon  as  the  cotton  is  landed  on  the  quay, 
or  within  twenty-four  hours  afterwards;  but 
the  sellers  have  a  reasonable  time  during 
which  they  may  make  it  merchantable,  for 
the  sale  is  not  a  sale  of  any  specified 
cotton;  indeed,  at  the  time  of  the  contract, 
the  sellers  have  the  power  of  performing 
it  by  delivering  cotton  brought  in  any 
ship,  and  even  after  the  name  of  the  ship 
has  been  declared  it  was  still  unspecified 
cotton,  and  a  delivery  of  any  250  bales  out 
of  the  ship  would  suffice.  The  defendants 
therefore  had  a  right  to  apply  any  of  the 
cotton  brought  by  these  vessels  to  satisfy 
their  contract,  and  might  have  delivered 
the  cotton  at  any  time  whilst  there  were  250 
bales  on  board.  Therefore,  the  stipolation, 
« the  cotton  to  be  taken  from  the  quay," 
was  not  a  condition  precedent  to  a  dcdivery 
or  acceptance  under  the  contract  The  ques- 
tion as  to  what  is  a  condition  precedent, 
and  what  only  a  representation  a  breach 
of  which  will  not  justify  a  repudiation  of 
the  contract,  but  can  only  be  compensated 
by  damages,  was  very  fully  considered,  and 
the  authorities  thereon  referred  to,  by  Wil- 
liams, J.  in  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  Behn  v. 
Bumess  (1).  In  Al^U  on  Shipping^  part  4, 
c  1,  s.  5,  it  is  said :  *' Whetlier  or  not  a 
'particular  covenant  by  one  party  is  a  con- 
dition precedent,  the  breach  of  which  will 
dispense  with  the  performance  of  the 
contract  by  the  other,  or  an  independent 
covenant,  is  a  question  to  be  determined 
according  to  the  &ir  intention  of  the  parties 
to  be  collected  from  the  language  employed 
by  them.  An  intention  to  mi^e  any  par- 
ticular stipulation  a  condition  precedent 
should  be  clearly  and  unambiguously  ez- 

(1)  82  Law  J.  Rep.  (ir.s.)  Q.B.  204 ;  i.  c.  SB. 
k  B.  751. 
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pressed."  This  passage  is  dted  by  Pol- 
lock, C.B.,  in  giving  his  judgment  in 
Tarrabochia  ▼.  Hickie  (2).  —  [They  also 
dted  Ritchie  y.  Anderson  (3)  and  Jonaa- 
§ohn  ▼.  Young  (4).] 

Erlb,  C.J. — I  am  of  opinion  that  this 
role  should  be  made  absolute  to  enter  a 
verdict  for  the  defendants.  This  is  an 
action  for  not  delivering  certain  cotton.  The 
defendants  say  that  they  did  not  make 
default)  and  that  they  were  willing  to  de- 
liver the  cotton.  The  plaintiflh  allege  that 
there  was  a  condition  precedent,  which  the 
defendants  did  not  perform,  and  that,  there- 
fore, this  action  lay ;  and  the  question  is, 
whether  these  terms  in  the  contract,  "  the 
cotton  to  be  taken  from  the  quay,"  form  a 
condition  precedent  The  law  on  this  sub- 
ject has  been  made  clearer  than  it  was  by 
the  judgment  delivered  by  my  Brother  Wil- 
liams in  Behn  v.  Bumess  (1),  and  the  prin- 
dples  as  to  what  would  be  a  condition  pre- 
cedent, and  what  an  independent  stipulation 
or  representation,  are  there  pointed  out; 
and  I  am  of  opinion  that  the  clause  now  in 
question  is  an  independent  stipulation  for 
the  benefit  of  the  vendors,  and  that  the 
vendees  cannot  insist  on  its  being  performed 
for  thdr  sake.  Looking  at  the  bought 
note,  it  appears  that  the  stipulation,  "cotton 
to  be  taken  from  the  quay,"  comes  in  that 
part  where  there  are  provisions  in  &vour 
of  the  vendors,  namely,  ''customary  allow- 
ance of  tare  and  draft."  I,  moreover,  do 
not  see  how  it  can  posdbly  affect  the  vendees 
where  they  get  their  cotton,  provided  they 
are  not  put  to  any  additional  expense,  and 
sustain  no  damage  from  delay.  I  do  not 
thiok  that  this  stipulation  is  a  stipulation 
as  to  place,  namely,  that  the  cotton  is  to 
be  delivered  from  the  quay,  nor  is  it  a  stipu- 
lation as  to  time;  that  is  to  say,  that  the 
vendees  are  to  have  the  cotton  Uie  moment 
the  ship  arrives.  There  is  nothing  to  shew 
which  500  bales  out  of  the  cargo  are  to  be 
delivered  to  the  vendees ;  and  the  defen- 
dants were  at  liberty  to  have  delivered 
under  this  contract  dther  the  first  or  the 
last  500  bales  which  were  landed    I  see 

(2)  1  HmL  t  N.  188;  •.o.  26  Law  J.  Bep.  (v.b.) 
Sxoh.  26. 

(8)  10  EMt,  295. 

(4)  82  Law  J.  Rep.  (ir.B.)Q.B.  885;  s.  o.  4B.  ft 
8.  296. 


nothing,  therefore,  in  this  stipuktioa  as  to 
any  particular  time  or  place ;  and  I  am  of 
opinion  that  it  is  not  a  condition  preeedent, 
and  there  has  been  no  breadi  of  the  con- 
tract by  the  defendants,  and  that,  therefore, 
this  action  does  not  lie. 

WnjiTAMB,  J.  concurred. 

WiLLKS,  J.  —  I  also  am  of  the  same 
opinion.  It  struck  me  at  fiist  that  the 
expression  "  to  be  taken  frtmi  the  quay," 
must  be  construed  literally  as  a  stipolatioii 
by  the  vendors  that  the  deiiveiy  should  be 
at  the  quay,  and  that  unless  the  vendcMS 
were  ready  to  deliver  at  that  place  to  the 
buyers,  the  vendors  must  be  taken  to  have 
broken  their  contitict;  but  I  am  now  8ati»- 
fied  that  such  literal  construction  of  the 
contract  is  not  correct  Then,  in  order  to 
determine  whether  there  be  any  stipulation 
as  to  time  for  the  delivery  of  ihe  cotton  in 
these  words,  '^  to  be  taken  from  the  quay," 
let  us  see  how  it  would  be  if  these  words 
were  left  out  It  would  be  a  contract  for  a 
delivery  within  a  reasonable  time  I  think, 
then,  that  the  stipulation  is  to  be  coustnied 
in  favour  of  the  vendors,  and  that  it  means 
to  fix  the  time  after  which  the  cotton  is  to 
be  at  the  expense  of  the  buyers.  The  cotton 
is  to  be  delivered  within  a  reasonable  time, 
and  if  not  delivered  or  taken  on  the  quay 
the  expenses  of  the  warehousing  are  to  be 
paid  by  the  party  who  was  not  ready  to 
deliver  or  take  the  cotton  at  the  quay.  Th» 
defendants,  in  &ct,  offered  to  take  the  goods 
back  to  the  quay,  so  that  to  support  the 
plaintiffs'  contention  and  to  enable  them 
to  maintain  this  action,  the  contract  would 
have  to  be  read  as  stipulating  that  the 
goods  were  to  betaken  as  soon  as  the  vessel 
arrived. 

KsATiKO,  J. — I  am  of  the  same  opinion. 
I  think  that  the  stipulation  in  question  was 
introduced  solely  for  the  benefit  of  the 
vendors.  It  means  this,  that  the  vendees 
are  to  take  delivery  from  the  quay  if  the 
vendors  are  there,  and  have  given  notice 
that  they  are  ready  to  deliver  there.  The 
stipulation  was  probably  introduced  to  get 
rid  of  the  warehouse  charges. 

Eule  abtoluU  to  enter  a  verdid 
for  the  defendaxUe, 
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[IN  THE  EXCHEQUER  CHAMBSa] 
(Appeal  from  ike  Court  of  Common  Plecu. ) 
1865.      )  « 

F  b   6        I     ^^^^^^"^  *•  CATTKRM8.* 

Gaming — Betting  Houses  Aet^  \%  &  VI 
Vkt,  c  119. — Place — Recovering  Deposit 

The  defendant  Vfos  in  the  habit  of  resort- 
ing to  a  certain  tree  in  Hyde  Park  for  the 
purpose  of  making  bets  on  horse  races.  He 
there  received  deposits  on  such  bets  from 
many  persons^  and  from  the  plaintiff  among 
others.  It  uhu  held  by  the  Court  of  Exche- 
quer Chamber^  reversing  the  judgment  of 
the  Court  of  Common  Pleas,  that  the  defen- 
dant was  not  apersonfrom  whom  theplaintiff 
could  recover  his  deposit  under  section  5.  of 
the  statute  16  d:  17  Vict  c.  119,  since  the 
spot  in  Hyde  Park  which  the  defentlant 
frequented  was  not  a  *^plac^*  within  the 
meaning  of  the  ciet. 

This  was  an  appeal  from  the  judgment 
of  the  Court  of  Common  Pleas  (1)  making 
absolute  a  rule  to  set  aside  the  verdict 
entered  for  the  plaintiff,  and  to  enter  a  ver- 
dict for  the  defendant  in  an  action  brought 
by  the  plaintiff  to  recover  a  som  of  money 
deposited  with  the  defendant  by  the  plaintiff 
as  his  stake  for  a  bet  made  by  him  with 
the  defendant 

The  defendant^  it  appeared  on  the  evi- 
dence, was  in  the  habit  of  resorting  daily 
to  a  certain  tree  in  Hyde  Park,  and  there 
making  beta  on  horse  races.  From  150 
to  200  persons  frequently  collected  round 
kun.  It  was  usual  for  those  who  betted 
with  the  defendant  to  deposit  their  stakes 
inthhinL  The  plaintiff  having  betted  with 
the  defendant  and  deposited  his  stake  with 
the  defendant,  now  sought  to  recover  it 
back  under  section  5.  of  Uie  statute  16  &  17 
Fict  c  119.  The  Judge  of  the  Bherifis' 
Court,  before  whom  the  case*  was  tried, 
decided  in  frivour  of  the  defendant;  but 
the  Court  of  Common  Pleas  overruled  his 
decision,  and  held  that  the  statute  entitled 
the  plaintiff  to  recover. 

Hayes,  Serf.,  for  the  appellant,  the  de- 
fendant, contended  that  the  statute  did  not 
^ply;  that  the  defendant  was   not  the 

*  Coiftin  Pollock,  C.6.,  Crompton,  J.,  Bmn- 
well,  B.,  CluumeU,  B.,  BlAokburD,  J.,  Mellor,  J. 
ttuiPkro^B. 

(1)  Beported,  mUe,  p.  46. 


owner  or  occupier,  or  a  person  acting  on 
behalf  of  any  owner  or  occupier,  or  a  person 
having  the  care  of  any  place  used  for 
betting  purposes,  on  whom  alone  a  penalty 
is  imposed  by  section  4.  of  the  statute 
16  &  17  Vict  c.  119;  that  section  5, 
giving  the  right  of  action  to  recover  back 
tiie  amount  deposited  by  a  person  in  pari 
delicto,  was  confined  in  its  application  to 
the  persons  mentioned  in  section  4;.  and 
that  the  statute  did  not  mean  to  include 
the  shadow  of  a  tree  in  a  public  park 
under  the  term  "place,"  since  there  could 
be  no  occupier  of  such  a  spot,  and  certainly 
the  defendant  was  not  the  occupier,  or 
acting  on  behalf  of  any  occupier. 

Yeatman,  for  the  respondent,  the  plaintiff, 
urged  that  section  5.  was  not  limited  in 
its  application  to  the  persons  mentioned 
in  section  4,  but  extended  to  all  persons 
mentioned  in  sections  1,  2,  3,  and  that  it 
applied  in  plain  language  to  persons  using, 
as  well  as  occupying,  any  place  for  the  pur- 
poses of  betting,  whether  public  or  private, 
and  that  betting  in  Hyde  Park  was  as  mis- 
chievous as  betting  in  a  house. 

Pollock,  C.B. — We  are  of  opinion  that 
the  judgment  of  the  Court  below  must  be 
reversed.  I  observe  that  nothing  is  stated 
in  the  judgment  below,  except  a  dedsion 
that  the  locus  in  quo  was  a  "place"  within 
the  meaning  of  the  act.  I  quite  agree  with 
the  Court  of  Common  Pleas  that  the  circum- 
stance of  the  spot  where  the  defendant  was 
being  open  land,  without  any  house  or 
room  on  it,  would  not  prevent  its  being  a 
place  within  the  meaning  of  the  act^  if  in 
any  other  respects  it  came  within  the  pro- 
visions of  the  statute.  But  it  is  necessary, 
in  my  view  of  the  act,  that  the  place  should 
be  one  which  has  an  owner  or  occupier,  or 
the  possibility  of  an  owner  or  occupier, 
which  this  spot  had  not. 

Cbompton,  J. — ^I  am  of  the  same  opin- 
ion. The  judgment  below  turns  almost 
entirely  on  the  meaning  of  the  word 
"  place"  in  the  statute  referred  to.  I  think 
that  the  judgment  of  the  under-sheriff, 
who  tried  the  cause,  was  the  correct  one. 
The  spot  where  the  defendant  transacted 
the  business  does  not,  in  my  opinion, 
come  within  the  meaning  of  the  expression 
"  phice"  in  the  statute.  Section  5.  enacts 
that  "any  mcmey  received  by  any  such 


160 


COURT  OF  COMMON  PLEAS : 


[N.S. 


person  aforesaid''  as  a  deposit  on  a  bet  may 
be  recovered  back.  This  refers  us  to  sec* 
tion  4.  for  a  definition  of  "any  such 
person/'  and  section  4.  provides  that  "  any 
person,  being  the  owner  or  occupier  of  any 
house,  office,  room,  or  place,  opened,  kept, 
or  used  for  the  purposes  aforesaid,  or  either 
of  them,  or  any  person  acting  for  or  on 
behalf  of  any  such  owner  or  occupier,  or 
any  person  having  the  care  or  management 
or  in  any  manner  assisting  in  conducting  the 
business  thereof,"  who  shidl  receive  a  deposit 
on  a  bet,  ^hall  be  liable  to  a  penalty.  It 
cannot)  in  my  opinion,  fairly  be  said  that 
the  defendant  was  the  owner  or  occupier 
of  the  spot  where  he  met  Ms  associates,  or 
that  he  was  acting  on  behalf  of  the  owner 
or  occupier,  or  had  the  care  or  management 
thereof  Any  one  else  might  go  to  that 
part  of  the  park  at  his  pleasure. 

Bbahwbll,  R — I  agree  that  the  judg- 
ment ought  to  be  reversed  ;  but  I  should 
be  veiy  unwilling  to  reverse  it  on  the 
ground  that  section  5.  applies  to  section  4. 
only.  The  first  three  sections  of  the  act 
speak  of  houses  and  places  kept  or  used 
for  the  purposes  of  betting.  A  person 
might  be  the  owner  or  occupier  of  a  house 
which  was  used  for  the  purposes  of  betting 
by  some  other  person.  The  owner  or  occupier 
not  so  using  it  could  not  be  liable  under 
the  act  But  the  person  using  the  house  for 
betting  purposes,  though  not  the  owner  or 
occupier,  would,  in  my  opinion,  be  liable 
under  the  act  to  repay  a  deposit  received  by 
him  on  a  bet  However,  in  this  case  I  do 
not  think  that  the  defendant  can  be  said  in 
any  sense  to  have  owned,  occupied,  or  used 
a  place  within  the  meaning  of  the  act 
What  place  can  he  be  said  to  have  used  f 
Was  it  the  whole  park  or  the  very  spot  on 
which  he  stood,  or  the  plot  of  ground  taken 
up  by  those  who  stood  round  him )  In  my 
view,  there  was  no  place  here  capable  of 
being  used  within  the  meaning  of  the  act. 
A  man  standing  under  a  tree  in  the  park, 
and  shifting  Ids  standing  ground,  sometimes 
a  yard  on  one  side  and  sometimes  a  yard 
on  the  other,  does  not  occupy  or  use  a  place. 
If  another  man  had  been  sitting  on  the 
other  side  of  the  tree  betting  in  the  same 
way,  it  would  be  difficult  to  say  that  these 
were  two  places  being  used  witiiin  the  act 
The  preamble  of  the  act  shews  that  it  was 
intended  for  the  purpose  of  putting  down 


the  use  of  certain  fixed,  ascertained  betting 
houses  or  offices.   Here  the  mischief  could 
be  obviated  by  the  police  making  the  men 
move  on.     Again,  by  section  1,  any  place 
used  for  betting  is  a  common  nuisance, 
and  an  indictment  will  lie  against  persons 
liable  in  respect  of  such  a  nuisance.     The 
defendant  could  hardly    be  indicted  for 
keeping  Hyde  Park  as  a  common  nuisance, 
or  for  keeping  Westminster  Hall  as  sndi 
if  he  had  made  his  bets  thera   These  obser- 
vations would  not  apply  to  the  case  of  a 
man  whom  the  owner  or  occupier  of  a  house 
allowed  to  use  it  for  the  purposes  forbidden 
by  the  act  The  man  so  using  a  house  by 
the  permission  of  the  occupier  would  be 
within  the  act,  and  would  be  indictable 
for  keeping  the  house  which  he  would  be 
using  for  t£e  puipoae  of  a  common  gaming 
house.     I  therefore  rest  my  decision  in 
fi&vour  of  the  defendant  on  the  general 
ground,  that  there  is  not  in  this  case  any 
place,  capable  of  being  occupied  or  used 
within  the  meaning  of  the  act,  used  (x 
occupied  by  the  defendant,  rather  than  on 
the  ground  that  to  be  within  the  statate 
the  defendant,  if  he  be  liable,  must  be  the 
owner  and  occupier  of  the  place,  or  acting 
on  behalf  of  the  owner  or  occupier,  ot 
engaged  in  the  care  or  management  of  the 
place. 

Chakhxll,  B. — ^I  am  of  opinion  that 
the  judgment  must  be  reversed,  on  the 
ground  stated  by  the  Chief  Baron  and  by 
my  Brother  Crompton.  I  do  not  think 
that  the  liability  to  a  penalty,  or  the 
remedy  for  reoovmng  the  money  paid  as  a 
deposit  on  a  bet,  is  limited  to  the  case  of 
the  person  who  is  the  owner  or  occupier  of 
the  house  or  place,  but  it  extends  to  eveiy 
person  who  acts  for  the  owner  or  occupier 
to  receive  the  money.  But,  in  my  opinion, 
the  place  must  be  a  place  to  which  there 
can  be  an  owner  or  occupier. 

Blackburn,  J. — I  think  that  the  judg- 
ment ought  to  be  reversed  and  given  for 
the  plaintiff  below.  The  6th  section,  on 
which  the  case  arises,  refers  us  back  to  sec- 
tion 4,  in  which  we  find  that  the  penalty 
for  receiving  a  deposit  on  a  bet  is  imposed 
upon  any  person  who  is  owner  or  occupier, 
and  on  any  person  acting  on  behalf  of  such 
owner  or  occupier,  or  having  the  care  or 
management  of  the  house,  office,  room  or 
place,  and  is  confined  to  peisons  who  come 
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within  that  descriptioxL  I  do  not  say  that 
ui  open  field  is  not  a  place  which  may 
come  within  the  deacription  of  the  term 
^ place"  in  the  statute;  but  it  is  necessary 
to  shew  that  the  person  against  whom  the 
action  is  brought  is  either  owner  or  occupier 
of  the  place,  or  acting  on  behalf  of  the 
owner  or  occupier,  or  having  the  care  or 
management  thereof.  The  evidence  here 
shews  that  the  defendant  and  several  other 
persons  were  in  the  habit  of  meeting  under 
a  tree  in  the  park.  The  defendant  was,  in 
my  opinion,  not  more  owner  or  occupier 
of  the  place  in  question  than  the  phdntiiF 

liimgAlf, 

MxLLOB,  J. — I  am  rather  inclined  to 
adopt  the  view  taken  by  my  Brother  Bram- 
weU ;  but  I  think  it  is  impossible  for  us 
to  say  that  this  was  a  place  within  the  act 
under  the  circumstances  of  the  case.  I 
think,  therefore,  that  the  judgment  should 
be  reversed. 

PiooTT,  B. — ^I  also  think  that  the  judg- 
ment ought  to  be  reversed.  I  prefer  to 
base  my  judgment  upon  the  grounds  put 
forward  by  my  Brother  BramwelL 

Judgment  reverded. 


565.  ) 
1.23;  \ 
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Principal  and  AgerU — Set-off — Plead- 
ing. 

If  a  perton  huy»  goods  of  another  whom 
he  hnow$  to  he  acting  a*  agent,  though  he 
does  not  know  who  the  principal  it,  he  cannot 
set  off  a  deld  due  to  him  from  such  agent 
in  an  action  hy  the  principal  for  the  price 
of  the  goods. 

To  a  count  for  goods  sold  and  delvseredj 
the  defendants  pleaded  that  the  goods  were 
9otd  and  delivered  hy  M,  then  heing  the 
figent  of  the  plaintiffs  in  that  hehalf,  and 
intrusted  hy  the  plaintiffs  unth  the  possession 
of  the  send  goods  as  apparent  owner  thereof, 
omd  that  M,  having  possession  of  the  said 
^oods,  sold  and  delivered  the  same  to  the 
defendants  in  his  own  nam^^  and  as  his  own 
9^>ods,  with  the  consent  of  the  plaintiffs;  and 
^hat  at  the  time  of  the  said  sale  the  defen- 
dants did  not  know,  and  had  not  the  means 
of  blowing,  that  the  plaintiffs  were  the 
owners  of  the  said  goods,  or  were  interested 
Hiw  SBRiBi,  84.— O.P. 


therein,  or  that  M.  was  the  agent  of  the 
plaintiffs  in  that  hehalf;  and  that  at  the  time 
of  the  said  scUe,  and  hefore  the  defendants 
knew  that  the  plaintiffs  were  the  owners  of 
the  said  goods  or  interested  therein,  or  that 
M.  was  the  agent  of  the  plaintiffs  in  the  sale 
thereof,  the  said  if.  became  and  was  i»- 
dehted  to  the  defendants  in  an  amount  equal 
to  the  plaintiffs^  claim,  which  amount  the 
defendixnts  were  willing  to  set  off  against 
the  plaintiff^  claim: — Held,  on  demurrer, 
a  had  plea,  as  it  was  consistent  with  what 
wcu  therein  averred  that  the  defendants 
hought  the  goods  knowing  that  M,  wcu  a 
mere  agent,  though  not  knowing  who  was  his 
principal. 

The  third  count  of  the  declaration  was 
for  goods  sold  and  delivered. 

Hea  thereto — ^That  the  goods  were  sold 
and  delivered  to  the  defendants  by  one 
John  Peter  Moll,  then  being  the  agent  of 
the  plaintiffs  in  that  behalf,  and  intrusted 
by  the  plaintiffs  with  the  possession  of  the 
saidgoods  as  apparentownerthereof ;  and  the 
said  J.  F.  Moll,  having  possession  of  the 
said  goods  as  aforesaid,  sold  and  delivered 
the  same  to  the  defendants,  in  his  own 
name  and  as  his  own  goods,  with  the  con- 
sent of  the  plaintiffs ;  and  at  the  time  of 
the  said  sale  and  delivery  of  the  said  goods, 
the  defendants  did  not  know,  and  had  not 
the  means  of  knowing,  that  the  plaintiffs 
were  the  owners  of  the  said  goods,  or  were 
interested  therein,  or  in  the  said  sale  thereof 
or  that  the  said  J.  P.  Moll  was  the  agent 
of  the  plaintiffs  in  that  behalf ;  and  at  the 
time  (^  the  said  sale  and  delivery  of  the 
said  goods,  and  before  the  defendants  knew 
that  the  plaintiffs  were  the  owners  of  the 
said  goods,  or  any  of  them,  or  interested 
therein,  or  that  the  said  J.  P.  Moll  was  the 
agent  of  the  plaintiffs  in  the  sale  thereof, 
the  said  J.  P.  Moll  became  and  was  at  the 
commencement  of  this  suit,  and  still  is, 
indebted  to  the  defendants  in  an  amount 
equal  to  the  plaintiffs'  claim  for  money 
payable  by  the  said  J.  P.  Moll  to  the 
defendants  for  goods  sold  and  delivered  by 
the  defendants  to  the  said  J.  P.  Moll,  and 
for  money  found  to  be  due  from  the  said 
J.  P.  Moll  to  the  defendants,  on  accounts 
stated  between  them,  which  amount  the 
defendants  are  willing  to  set  off  against  the 
plaintiffs'  claim. 

Y 
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Demuirer  and  joinder  in  demurrer. 

Sir  O.  Honynum^  in  support  of  the 
demurrer. — The  plea  is  bad;  it  does  not 
allege  that  the  defendants  (tid  not  know 
that  Moll  was  only  an  agent,  but  only 
alleges  that  the  defendants  did  not  know 
that  the  plaintiffs  were  owners  of  the  goods, 
and  that  Moll  was  the  agent  of  the  plain- 
tiifs.  No  doubt,  the  plea  follows  the  form 
given  in  BuUevkM  Precedents  of  Pleading^ 
2nd  edit.  p.  580;  but  in  this  respect  it 
departs  from  the  forms  in  Ckitty  en  Plead- 
inffy  7th  edit.  pp.  122,  123,  and  the  other 
authorities.  In  Purchell  v.  Salter  (1)  it 
was  averred  in  the  plea  that  the  defendant 
bought  the  goods  of  Mason  as  his,  and 
did  not  know  that  Mason  was  only  an 
agent  in  that  behalf;  and  in  Carr  v.  Hinch- 
liff  (2)  the  plea  denied  that  the  defendant 
knew  that  the  plaintiff  was  interested  in 
the  goods,  and  alleged  that  the  defendant 
bought  them  as  the  goods  of  the  agent.  In 
£eu^  in  all  the  precedents  of  such  a  plea 
of  set-off,  there  is  an  averment  either  that 
the  defendant  bought  the  goods  as  the 
goods  of  the  agent,  or  eke  in  ignorance  that 
the  agent  was  an  agent  in  the  matter.  The 
case  of  Maansa  v.  Henderson  (3)  shews  that 
telling  a  broker,  with  whom  a  party  effected 
an  insurance  on  a  vessel  in  time  of  war 
with  this  country,  that  the  vessel  was 
neutral,  was  sufficient  indication  to  the 
broker  that  such  party  was  not  a  principal, 
but  agent  only,  and  therefore  that  the 
broker  had  no  right  of  8etK)ff  as  between 
him  and  the  principal  The  case  of  Dresser 
V.  Nonoood  (4)  turned  on  how  far  the 
knowledge  of  the  agent  of  the  purchaser  is 
the  knowledge  of  his  principal  There  the 
purchaser,  who  bought  through  his  agent 
goods  of  a  fiictor,  did  not  know  that  Uiey 
were  not  the  factor's  own  goods,  but  his 
agent  did ;  and  in  this  Court  it  was  held, 
that  he  was  not  affected  with  such  know- 
ledge, and  might  set  off,  therefore,  a  debt 
due  to  him  from  the  factor  against  a  claim 
by  the  owner  of  the  goods.     This  decision 

(1)  1  Q.B.  Rep.  197;  i.e.  10  Law  J.  Bep.  (ir.s.) 
Q.B.  81. 

(2)  4  B.  ft  C.  647;  ■.  c.  4  Law  J.  Bep.  K.B.  5. 
(8)  1  East,  835. 

(4)  82  Law  J.  Bep.  (k.b.)  C.P.  201;  8.0.  14 
Com.  B.  Bep.  K.S.  574:  in  enor,  84  Law  J.  Bep. 
(h.b.)  C.P.  48 ;  8. 0.  17  Com.  B.  Bep.  N.S.  4«6. 


was,  however;  reversed  by  the  Oonrt  of 
Exchequer  Chamber,  whicli  held  that  the 
purchaser  was  affected  by  such  knowledge 
of  his  agent.    It  is  admitted,  that  knowing 
a  man  is  a  factor  is  not  sufficient  to  deprive 
one  who  buys  of  such  factor  of  his  right  of 
set-off;  for,  as  said  by  Lord  £llenboroagh 
in  Moore  v.  Clementson  (5),  ''A  man  who  is 
in  the  habit  of  selling  tiie  goods  of  others 
may  likewise  sell  goods  of  his  own,  and 
where  he  sells  goods  as  a  principal,  with 
the  sanction  of  the  real  owner,  the  pur- 
chaser who  is  thus  led  to  give  him  aedit 
shall  on  no  account  afterwards  be  deprived 
of  his  set-off  by  the  intervention  of  any 
third  person."    Here  it  is  consistent  with 
this  plea  that  at  the  time  the  debt  son^t 
to  be  set  off  was  incurred,  the  defendaats 
knew  that  the  goods  were  not  Moll's ;  and 
in   that   case   the   authorities    shew   the 
defendants  would  not  be  allowed   their 
set-off. 

Waildn  WiUiamSy  contriL— 'Die  plea 
avers,  that  at  the  time  of  the  said  sale  MoU 
was  indebted  to  the  defendants;  what  is 
afterwards  averred  about  Moll  being  in- 
debted to  the  defendants  before  the  defen- 
dants knew  the  plaintiffs  were  owners,  or 
that  Moll  was  the  agent  of  the  plaintiff 
is  superfluous ;  for  the  plea  could  not  be 
proved  without  shewing  that  3ioll's  debt 
was  incurred  either  before  or  at  the  time  of 
the  sale. 

[WiLLBS,  J. — ^The  plea  would  be  better 
if  it  were  much  shorter.  Erle,  C.  J. — You 
had  better  amend  and  strike  out  the  ave^ 
ment  of  want  of  knowledge  by  the  defen- 
dants that  Moll  was  the  agent  of  the 
plaintiffs.  Willes,  J. — It  would  be  better 
to  aver  that  Moll  sold  the  goods  as  prindpaL 
What  is  averred  about  having  possession 
of  the  goods  he  sold  as  his  own,  is  only 
evidence  that  he  sold  them  as  prindpaL] 

It  is  submitted  that  the  plea  is  good  in 
its  present  form  and  without  amendment 
The  rule  is  laid  down  broadly  in  George  v. 
Clagett  (6),  that  if  the  owner  of  goods  em- 
powers an  agent  to  sell  thegoods  as  the  goods 
of  the  agent,  and  the  purchaser  so  purchased 
them,  he  has  a  right  to  set  off  against  the 
claim  by  the  prindpal  a  debt  due  to  him  from 

(5)  S  Campb.  24. 

<6)  7  Term  Bep.  859;  ■.  o.  2  Smith'b  LedL  Gtf. 
106,  5th  ed. 


Vol.  34.] 


HILAKT  TERM,  1865. 


163 


the  agent.  In  Fish  y.  Kempton{7)f  Wilde, 
C.J.  says,  ''Where  goods  are  placed  in  the 
hands  of  a  factor  for  sale,  and  are  sold  by 
him  under  circumstances  that  are  calculated 
to  induce  and  do  induce  a  purchaser  to 
beUeye  that  he  is  dealing  with  Ids  own 
goods,  the  principal  is  not  permitted  after- 
wards to  turn  round  and  tell  the  vendee 
that  the  character  he  himself  has  allowed 
the  &ctor  to  assume  did  not  really  belong 
to  him."  The  present  case  is  within  the 
principle  of  that  case,  and  also  of  Moore  t. 
Clemtntton  (5),  but  distinguishable  from 
the  &et8  in  both  of  those  cases,  as  the 
purchaser  in  each  of  them  had  notice  at 
ih»  time  of  his  purchase  that  the  seller 
was  acting  as  agent  for  another.  The  objec- 
tion taken  to  this  plea  is  really  only  matter 
of  special  demurrer,  and  the  plea  is  sub- 
stantially the  same  as  in  Carr  y.  Hinchliff 
(2).  The  plaintifiGs  ought  to  have  raised  the 
point  they  are  now  making,  not  by  way  of 
objection  to  the  plea,  but  by  replying  that 
the  defendants  knew  that  Moll  was  a  mere 
agent  when  he  sold  the  goods. 
Sir  G.  Honytnan  replied. 

Our.  <tdv»  vuU, 

WiLLEs,  J.  (Feb.  27)  delivered  the 
judgment  of  the  Court  (8). — This  was  an 
action  for  goods  sold  and  delivered.  The 
sixth  plea,  the  validity  of  which  is  in  ques- 
tion, alleged  a  set-off  against  a  person  named 
Moll,  who  is  stated  to  have  been  the  factor 
of  the  plaintiffs.  To  that  plea  the  plaintifb 
have  demurred  and  the  defendants  joined 
in  demurrer.  The  case  was  argued  before 
the  Lord  Chief  Justice,  my  Brother  Keating 
and  myself^  and  we  took  time  to  consider. 
The  question  is,  whether  the  plea  sufficiently 
identifies  Moll  with  the  plaintiffs  so  as  to 
shew  that  a  setoff  against  him  is  available 
in  an  action  by  them;  and  there  was  an 
attempt  to  sustain  that  by  reference  to  a 
series  of  authorities  beginning  with  that  of 
George  v.  ClageU{S).  The  plea  alleges  that 
Moll  was  intrusted  by  the  plaintiffs  with 
tiie  possession  of  the  goods,  and  that  he 
sold  them  as  his  own  goods  with  the  consent 
of  the  plaintiffs;  and  then  it  goes  on  to 
state  that  at  the  time  of  the  sale  and  deli- 
very the  defendants  knew  not  and  had  no 

(7)  7  CoDL  B.  Bep.  687;  8.c.  18  Law  J.  Rep. 
(».8.)  ap.  206. 

(8)  Brie,  O.J.,  WillM,  J.  and  KealiBg,  J. 


means  of  knowing  that  the  plaintiffs  were 
the  owners  of  the  goods  or  were  interested 
therein,  or  in  the  sale,  or  that  MoU  was  the 
plaintiffs*  agent,  and  that  at  the  time  of  the 
sale  and  delivery  of  the  goods,  and  before 
the  defendants  knew  that  the  plaintiffs  were 
the  owners  of  the  goods  or  in  any  manner 
interested  therein,  or  that  Moll  was  the 
agent  of  the  plaintiffs  in  the  sale  thereof 
MoU  became  indebted  to  them  (the  defen- 
dants) in  the  amount  which  they  seek  to 
set-off.  It  is  necessary  to  consider  whether 
the  averments  in  the  plea  satisfy  the  con- 
ditions under  which  a  debt  due  by  a  factor 
can  be  set  off  against  the  principal.  The 
rule  of  law  is  well  and  clearly  stated  in  the 
marginal  note  to  George  v.  Clagett  (6),  that 
"if  a  factor  sells  goods  as  his  own,  and  the 
buyer  knows  nothing  of  any  principal,  the 
buyer  may  set  off  any  demand  he  may  have 
on  the  factor,  against  the  demand  for  the 
goods  made  by  the  principal"  We  may 
observe,  as  has  often  been  pointed  out,  and 
clearly  so  by  Holroyd,  J.  in  the  case  of 
Carr  v.  Hinchliff  (2)^  that  the  setting  up  as 
a  defence  against  tbe  principal  that  which 
would  be  a  defence  against  the  factor,  with 
the  view  of  extinguishing  the  debt  by  pay 
ment  in  that  way,  was  a  right  which  tht 
defendant  had;  but  that  the  difficulty  was 
in  applying  the  Statute  of  Set-off,  and  in 
saying  that  the  terms  of  the  statute  were 
satisfied,  so  that  the  debt  of  the  factor 
should,,  for  the  purpose  of  the  action,  be 
considered  as  the  debt  of  the  principal,  who 
was  the  plaintiff.  That  difficulty,  however, 
was  got  over,  and  the  factor  and  the  prin- 
cipal were  identified  by  that  decision  for 
the  purpose  of  the  statute;  and  it  was  held, 
that  the  existence  of  a  set-off,  without  the 
knowledge  of  the  agency,  enabled  the  debtor 
to  set  up  against  the  principal  the  defence 
of  set-off  as  a  quasi  extinguishment,  not- 
withstanding the  literal  woids  of  the  Statute 
of  Set-off.  In  order  to  make  the  defence  a 
valid  defence  within  the  rule  stated,  it  seems 
obvious  that  the  plea  must  shew  that  the 
contract  was  made  by  a  person  whom  the 
plaintiff  intrusted  with  the  possession  and 
ownership  of  the  goods ;  that  he  sold  them 
as  his  own,  in  his  own  name  as  principal, 
with  the  authority  of  the  plaintiff;  and  that 
the  defendant  then  believed  him  to  be  the 
principal  in  the  transaction.  Upon  the  true 
construction  of  this  plea,  however,  taking 
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all  the  avenneiitB  together,  it  is,  we  think, 
oonsiBtent  with  the  statements  in  it  that 
the  seller  Moll  was  a  factor,  and  so  sold 
the  goods,  as  it  is  usual  for  a  fSu^r  to  do^ 
as  his  own,  and  yet,  that  the  defendants 
may  have  bought  the  goods  knowing  that 
the  seller  was  not  the  true  owner,  and  that 
he  had  a  principal,  but  not  knowing  who 
that  principal  was;  and  so  the  averments 
in  the  plea  would  be  proved.  Indeed,  the 
plea  studiously  avoids  stating  that  which  is 
the  gut  of  such  a  defence,  namely,  that  the 
defendant  knew  nothing  of  any  prindpaL 
We  think  the  principle  that  is  laid  down  in 
George  v.  Clagett(6)  should  not  be  extended 
to  a  case  in  which  a  buyer  dealing  with  an 
agent  knew  that  he  was  an  agent,  thou^ 
he  did  not  know  what  principal  he  repre- 
sented. We  regret  that  we  are  obliged  to 
decide  this  case  on  the  construction  of  the 
plea,  but  Mr.  Watkin  Williams  refused  to 
assent  to  the  suggestion  which  was  thrown 
out  by  the  Court,  that  he  should  amend 
the  plea.  We  are  obliged,  therefore,  to 
put  a  construction  upon  the  plea,  and 
having  done  so,  it  is  what  we  have  stated, 
that  it  does  not  amount  in  point  of  law  to 
a  defence.  The  plaintiffs  at  the  trial  will  do 
well  to  have  the  facts  specially  found.  Upon 
the  construction  of  the  plea  the  plaintiffs, 
if  they  are  entitled  to  succeed  upon  the 
faEM^  will  be  in  a  condition  to  obtain  the 
judgment  of  the  Courts  at  least  upon  de- 


murrer. 


Judgmeni  for  the  pkunUffs. 


1865. 
Feb 


66.      ) 
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Trover — Poeeeesion  against  a  Wrong-doer 
— Jus  Tertii — Married  Woman  —  Hus- 
hand^s  Right  to  Property, 

Plaintiff  when  a  young  child  resided  with 
her  aunt  in  the  house  of  the  defendants 
testator^  where  the  aunt  lived  at  house- 
keeper  J  and  the  plaintiff  was  almost  adopted 
into  the  testator's  family.  The  aunt  was  a 
married  woman  living  apart  from  her  hus- 
band who  had  deserted  her,  and  previously 
to  her  death  she  gave  the  plaintiff  sotne  arti- 
cles of  jewelry  and  apparel;  part  of  these 
the  plaintiff  gave  the  testator  to  keep  for  her^ 
and  the  rest  she  placed  in  her  own  boxes  in 
the  tettaUn's  house.    Upon  the  aun£s  death 


her  husband  once  called  and  domed  her 
effects^  but  the  testator  repudiated  the  hu- 
bands  rights  and  the  husband  never  after- 
wards claimed  them  or  interfered  further 
in  the  matter.  When  the  testator  died^whid 
happened  whilst  the  plainHff  was  away  at 
school^  the  drfendant  as  executor  took  pos- 
session of  the  articles  tMch  had  beensogism 
to  the  plaintiffs  and  refused  to  restore  thtm 
to  her: — Held,  that  the  plaintiff  was  is 
possession  so  eu  to  be  entitled  to  i9MMfata 
an  action  against  the  defendant  for  these 
articles;  and  that  it  voas  not  competeiU  to 
the  defendant  to  set  up  the  right  of  tie 
aunts  huthand  as  an  answer  to  the  actum. 

Detinue  and  trover,  for  jewelry  and 
wearing  appareL 

Pleas  to  the  count  in  detinue,  non  detinetf 
and  to  the  other  count  not  guilty,  and  to 
the  whole  declaration  not  poesessed. 

The  cause  was  tried,  at  the  last  Summer 
Assises,  at  Leicester,  before  GhanneU,  K 

The  plaintiff  was  an  in&nt  of  seventeen 
years  of  age  and  sued  by  her  father  aa  her 
next  friend. 

The  defendant  was  the  executor  of  the 
Rev.  Philip  Fosbrooke,  the  vicar  of  Lock- 
ington,  near  Derby.  For  a  Icnig  time 
previous  to  1853  one  Susan  Philips  had 
been  in  the  service  of  the  testator  as  house- 
keeper; and  in  1853  the  plaintiff,  who  was 
tiie  niece  of  Susan  Philips  and  then  a  child 
of  five  or  six  years  ol^  went  to  visit  her 
aunt  at  the  house  of  the  testator,  who 
became  much  attached  to  the  plaintiff,  uid 
ultimately  had  her  to  reside  pennanently 
with  her  aunt  at  his  house.  She  was  placed 
at  school  by  the  testator  at  his  expense, 
and  she  spent  her  holidays  at  the  tertatoi's 
house,  which,  in  feust,  became  her  home. 

The  aunt,  Susan  Philips,  died  at  the 
testator's  house  in  Februaiy  1853,  but  the 
plaintiff  continued  in  the  same  positioB 
there  as  before  the  aunt's  death. 

It  appeared  that  the  aunt  had  in  her 
lifetime  given  her  watch  and  various  other 
articles,  consisting  of  jewelry  and  weaiisg 
apparel,  to  the  plaintiff,  and  that  some  of 
these  the  plaintiff  had  asked  the  testator 
to  take  care  of  for  her,  and  that  others  she 
had  put  in  her  boxes  in  his  house. 

Susan  Philips  had  married  in  1851,  but 
her  husband  deserted  her  shortly  after  her 
marriage,  and  they  never  afterwards  lived 
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together;  bat  upon  her  death  he  came  once 
to  the  tefltator^a  residence,  at  Lockington, 
and  claimed  the  effects  left  by  his  wife, 
when  the  testator  refused  to  give  them  tip 
to  him,  saying  that  there  were  expenses, 
which  mnst  be  paid  before  he  could  have 
them,  and  that  he  had  no  claim  upon  them 
because  he  was  living  in  adultery.  The 
husband  neyer  made  any  farther  daim  in 
respect  of  these  articles. 

The  plaintiff  having  spent  her  holidays 
as  usual  at  the  testator's  residence  returned 
to  school  on  the  9th  of  January  1864,  and 
the  testator  died  on  the  1 3th  of  that  month, 
having  before  his  death  labelled  some  of 
the  plaintiff's  things  with  her  name. 

The  defendant  took  possession,  as  exe- 
cutor, of  the  house  and  effects,  giving  up 
to  the  plaintiff  the  things  labelled  with 
her  name,  but  refusing  to  give  her  some 
of  the  articles  alleged  to  have  been  given 
to  her  by  her  aunt,  and  also  some  others 
which  she  said  had  been  given  her  by  tho^ 
testator  in  his  lifetima 

The  jury  found,  that  as  to  the  articles 
given  to  the  plaintiff  by  her  aunt  there 
had  been  a  transfer  of  possession  of  them 
to  the  plaintiff;  and  that  they  were  of  the 
value  of  25L  As  to  the  other  goods  claimed 
by  gift  from  the  testator  the  jury  found 
that  there  had  been  no  transfer  of  posses- 
sion of  them  to  the  plaintiff,  though  there 
was  a  verbal  gift;  consequently  no  further 
question  arose  as  to  those  goods.  Under 
tiie  direction  of  the  learned  Judge,  a  ver< 
diet  was  altered  generally  for  the  defen- 
dant, leave  being  reserved  to  move  to  set 
it  aside  and  enter  a  verdict  for  the  plaintiff 
for  25Lj  on  the  ground  that  the  plaintiff 
was  entitled  to  maintain  this  addon,  not- 
withstanding that  Susan  Philips  was  a 
married  woman. 

OMalley  having  accordingly  obtained 
a  rule — 

Keane  and  Afer^iM^Aer  shewed  cause. — 
Susan  Philips,  the  plaintiff's  aunt,  being  a 
married  woman,  the  articles  in  question 
helonged  to  her  husband  and  she  had  no 
power  of  disposing  of  them.  It  is  true, 
that  where  a  married  woman  takes  personal 
property  to  her  separate  use  she  has  in 
equity  a  right  to  dispose  of  it — Fettiplace 
V.  Ghrges  (1);  but  even  in  equity,  unless 
pn^MTfy  haa  been  settled  to  the  separate 
(1)  1  Yet.  JUL  46. 


use  of  the  wife,  not  only  such  property  but 
the  produce  of  it  belongs  to  the  husband — 
Lampkir  v.  Creed  (2).  The  case  of  Came 
T.  Brice  (3)  is  a  strong  authority  to  shew 
that  what  is  claimed  here  by  the  plaintiff 
belonged  to  the  husband  of  her  aunt.  In 
that  case  the  property  in  wearing  apparel 
bought  for  herself  by  a  wife  living  with 
her  husband,  out  of  money  settled  to  her 
separate  use  before  marriage,  was  held  to 
vest  in  the  husband,  and  to  be  liable  to  be 
taken  in  execution  for  his  debts.  To  the 
same  effect  is  Messenger  v.  Clarke  (4). 
That,  too,  meets  the  argument  which  may 
be  made  on  the  other  side,  that  the  husband 
and  wife  in  the  present  case  were  not  living 
together;  for  in  Messenger  ▼.  Clarke  (4) 
the  wife  was  living  separately  from  her 
husband,  and  yet  where  she  had  invested 
some  'savings  out  of  the  allowance  she 
received  from  her  husband  in  the  funds, 
and  had  afterwards  shortly  before  her  death 
sold  it  out  and  given  it  to  the  defendant, 
it  was  held  that  the  husband  was  entitled 
to  recover  it  back.  In  Bird  v.  Pegrum  (6) 
Williams,  J.,  in  the  course  of  ^e  argu- 
ment, says,  "Can  it  be  contended  that  a 
Court  of  law  recognizes  a  married  woman's 
right  to  have  money  of  her  own  in  her 
possession?  Where  goods  and  chattels,  fur- 
niture for  instance,  are  settled  on  a  married 
woman,  without  the  intervention  of  a  trus- 
tee, it  cannot  be  doubted  that,  in  the  eye 
of  the  law,  they  belong  to  the  husband; 
although  in  a  Court  of  equity  he  would 
be  considered  as  a  trustee  for  his  wife." 
Tugman  v.  Hopkins  (6)  also  supports  the 
husband's  right,  and  shews  that  the  wife 
had  here  no  Jus  disponendi  If  a  married 
woman  die  when  Hving  apart  from  her 
husband,  and  a  stranger  in  the  absence  of 
her  husband  pay  no  more  than  is  suitable 
to  her  rank  for  her  funeral,  the  husband 
is  liable  to  repay  the  funeral  expenses, 
although  he  has  never  been  asked  to  bury 
his  wife,  if  he  has  not  been  prevented  from 
discharging  that  duty  by  any  fraud  or  mis- 
conduct of  the  person  who  is  at  the  expense 

(2)  8  Yes.  jun.  599. 

(3)  7  Mee.  &  W.  188;  lc.  IOIaw  J.Rep.  (v.s.) 
Exch.  28. 

(4)  5  Exch.  Bep.  888;  8.c.  19  Law  J.  Bep.  (n.s.) 
Ezch.  806. 

(6)  22  Law  J.  Bep.  (k.S.)  C.P.  166;  see  p.  169. 
(6)  4  Man.  &  G.  889 ;  s.  o.  11  Law  J.  Bep.  (n.s.) 
C.P.  809. 
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of  such  fnneral — Bradshaw  v.  Beard  (7). 
The  doctrine  of  paraphernalia  does  not 
apply  here.  Jewelry  is  not  suitable  to  the 
station  in  life  of  a  housekeeper,  and  even 
if  these  articles  were  paraphernalia  she 
had  no  right  to  part  with  them  as  against 
the  husbwd  or  his  creditors — Qraham  ▼. 
Londonderry  (8).  Strong  evidence  is  re- 
quired to  shew  that  a  husband  divested 
himself  of  his  property  and  engaged  to  hold 
it  as  trustee  for  the  separate  use  of  his  wife 
— Walter  v.  Hodge  (9).  Here,  however,  the 
husband  interfered  and  claimed  the  pro- 
perty, and  the  defendant  has  a  right  there- 
fore to  set  up  the  husband's  title. 

OMalley  and  MarJdfy^  in  support  of  the 
rule. — ^All  the  cases  cited  in  favour  of  the 
defendant  are  casesin  which  there  were  either 
claims  of  the  execution  creditor,  executor 
or  the  husband  himself.  These  goods  were 
taken  out  of  the  plaintiff's  possession  by  a 
wrong-doer,  and  she  has  a  right  to  say, 
''  You  do  not  claim  under  the  husband  of 
the  deceased  woman,"  for  the  defendant's 
testator  had  repudiated  the  husband's  right 
The  husband  had  no  right  to  claim  the 
goods  from  the  donee  of  the  wife,  because 
under  the  present  circumstances  his  consent 
to  the  gift  will  be  presumed — Ringham  v. 
Clements  (10). 

[Smith,  J. — ^There  she  was  handing  them 
over  for  his  benefit] 

The  evidence  in  the  present  case  was 
sufficient  to  have  justified  the  jury  in 
finding  that  the  wife  had  been  autho- 
rized by  her  husband  to  make  these 
dispositions.  Moreover,  there  are  cases 
where  a  person  with  no  legal  title,  but  in 
possession,  may  maintain  trover  against  a 
wrongdoer — Sutton  v.  Buck  (11),  WUhror 
ham  V.  Snow  (12).  Here,  at  all  events,  the 
plaintiff  had  a  good  right  to  these  goods  as 
against  all  but  her  aimf  s  husband.  The 
defendant  is  a  mere  wrong-doer,  and  cannot 
set  up  the  husband's  titla  The  case  of 
Fy9on  V.  Chambers  (13)  shews  that  a  mere 

(7)  31  Law  J.  Bep.  (n.s.)  C.P.  278;  8.c  12 
Com.  B.  Rep.  N.a  844. 

(8)  8  Atk.  898. 

(9)  2  Swanst.  92. 

(10)  12  Q.B.  Rep.  260;  b.o.  17  Law  J.  Rep. 
(H.8.)QB.  289. 

(11)  2  Taunt.  802. 

(12)  2  Wins.  Saund.  47  f. 

(18)  9  Mee.  ft  W.  460;  i.o.  11  Law  J.  Bep. 
(n.s.)  Ezch.  190. 


wrong-doer  cannot  in  trover,  by  theadmin^ 
istrator  of  a  deceased  bankrupt,  set  up 
the  title  of  the  assignees,  unless  they  have 
interfered ;  and  this  is  approved  of  by 
Herbert  v.  Sayer  (14).  The  difference  be- 
tween the  present  case  and  that  of  Buddey 
V.  Gross  (15)  is,  that  there  it  was  obvious 
that  the  possession  was  against  the  consent 
of  the  true  owner. 

Eble,  C.J. — ^I  am  of  opinion  that  this 
rule  should  be  made  abeoluta  The  plaintiff 
claims  to  have  a  right  to  recover  fiiom  the 
defendant  the  value  of  certain  articles  of 
which  the  defendant  had  taken  possession. 
The  defendant  was  the  executor  of  Philip 
Fosbrooke,  and  disposed  of  the  things  in 
the  house,  as  he  thou^t,  in  the  performance 
of  his  duty  as  executor.  The  pluntiff's  aant 
had  lived  with  the  testator  as  housekeeper, 
and  the  present  plaintiff  was  invited  to  stay 
in  the  house  and  was  almost  adopted  into 
the  family.  The  claim  made  by  the  plaintiff 
was  of  a  great  many  articles  appertaining 
to  women's  dress  and  ornaments,  which  she 
alleged  had  become  hers  in  tiie  testator's 
lifetime,  and  a  great  contest  was  made  at 
the  trial  whether  the  property  in  them 
passed  to  the  plaintiff;  and  the  jury,  as  to 
many  of  them  said  that  it  did  not,  and 
therefore  the  executor  had  a  ri^^t  as  to 
them;  but  as  to  a  class  of  articles,  of  the 
value  of  25Z.,  the  jury  found  that  they  had 
been  given  to  the  plaintiff  by  the  aunt,  and 
that  tihe  aunt  had  transferred  the  possession 
of  them  to  her.  It  is  a  rule  of  law  that 
personal  property  cannot  pass  by  parol  gift 
without  a  transfer  of  possession,  and  hence 
arose  the  contest  at  the  trial,  whether  these 
things  were  given  and  so  transferred;  and 
the  jury  found  that  they  were.  Then  an 
objection  was  taken,  for  the  defendant,  that 
the  housekeeper  was  at  the  time  a  married 
woman,  and  that^  therefore,  the  articles 
were  the  property  of  the  husband,  and  the 
gift  operated  naught  Now,  in  point  of  law, 
the  learned  Judge  was  right  in  holding  that 
such  was  the  law  of  England;  and  I  do  not 
contravene  it,  nor  do  I  decide  the  point  as 
to  an  authority  being  presumed  in  the  wife 
to  give  away  tiiese  things,  by  reason  of  her 

(14)  5Q.6.  Rep.  965;  b.c.  12  Law  J.  Bep.  (k.s.) 
Q.B.  286. 

(15)  88  Law  J.  Rep.  (ir.s.)  Q.B.  129;  acS 
S.  &  S.  566. 
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hftving  been  deserted  by  her  husband  for 
nearly  twelve  years,  and  allowed  to  receive 
them  as  gifts.   When  that  point  is  before 
the  Court,  it  will  be  disposed  of.   But  I  am 
of  opinion  that,  here,  the  plaintiff  did  not 
derive  any  property  as  against  the  husband 
of  her  aunt,  and  it  is  very  material  to  un- 
derstand who  the  party  was  against  whom 
the  plaintiff  was  daiming  the  articles.    If 
the  husband  had  taken  them  from  the  plain* 
tiff,  she  would  have  acquired  nothing  as 
against  the  husband;  but  I  think  she  can 
maintain  this  action  against  the  defendant, 
because  the  rule  of  law  is,  that  a  person  in 
lawful  possession  of  an  article  has  a  right 
to  recover,  if  a  wrongdoer  takes  it  away.  A 
person  taking  an  article  with  the  authority 
of  the  owner  is  not  a  wrong-doer,  but  a  per- 
son taking  it  without  colour  of  title  is  a 
wrong-doer,  and  as  against  him.  a  person 
who  has  haid  lawful  possession  of  it  may 
maintain  an  action  for  it  That  is  the  result 
of  the  well-known  case  of  the  chimney- 
sweeper— Armory  Y,  Delamir%e{l  6),  where  a 
chimney-sweeper's  boy  found  a  jewel,  and 
took  it  to  a  goldsmith's  shop,  and  the  gold- 
smith kept  the  stones;  and  it  was  held  that 
the  boy  had  a  right  to  recover  the  value  in 
an  action  of  trover.    Now  it  seems  to  me, 
that  although  the  plaintiff  was  a  school-girl 
going  backwards  and  forwards,  visiting  the 
testator  from  time  to  time  and  receiving 
these  presents,  and  leaving  them  at  his 
house,  she  was  in  law  in  possession  of  these 
articles.    Possession  is  a  very  ambiguous 
term.  A  person  has  possession  of  an  article 
although  he  has  not  the  article  about  him. 
Now  these  presents  were  placed,  some  in 
boxes  in  the  testator's  house,  and  others  of 
them  she  handed  over  to  the  testator  to 
keep  for  her,  and  they  were  in  her  posses- 
sion. Handing  them  to  him  to  keep  for  her, 
and  he  agreeing  to  keep  them  for  her,  they 
remained  in  her  possession  in  the  drawer  in 
which  he  pkced  them.  Therefore  they  were 
lawfully  in  her  possession  as  much  as  the 
property,  in  the  case  of  Fysan  v.  Chambers 
(13),  was  in  the  possession  of  Mr.  Fyson. 
Now,  we  should  have  had  great  difficulty 
in  this   case   if  the  husband   had  come 
forward  and  demanded  the  goods,  and  the 
defendant  had  agreed  to    hold  them  on 
the  husband's  account,  so  as  to  have  enabled 
the  defendant  to  have  come  in  under  the 

(IS)  1  Smith's  Lead.  Gba.  801. 


husband.  But  considering  what  the  testator 
said  when  the  husband  came  and  claimed 
the  articles,  which  though  the  testator  was 
wrong  in  his  law  is  important  as  shewing 
the  terms  on  which  he  held  such  articles,  I 
see  nothing  to  authorize  the  defendant  in 
refusing  to  give  them  up  to  the  plaintiff. 
He  is  not  justified  in  setting  up  the  right 
of  the  husband. 

Keating,  J. — I  am  of  the  same  opinion. 
If  the  defendant  had  been  in  a  position  to 
avail  himself  of  the  title  of  the  husband,  he 
would  have  had  a  got>d  answer  to  this  action; 
and  that  in  truth  was  the  only  question  on 
which  the  learned  Judge  gave  his  opinion. 
But  here  the  defendant  cannot  avail  him- 
self of  the  title  of  the  husband,  because  his 
testator  repudiated  the  title  of  the  husband. 
The  jury  have  found,  that  in  point  of 
fact  possession  was  transferred  by  the  wife 
to  the  niece.  Therefore,  the  possession 
was  in  the  plaintiff,  and  there  is  nothing 
to  shew  that  the  defendant  obtained  a 
position  which  can  prevail  against  that 
possession  which  the  jury  have  so  found 
in  the  plaintiff. 

Smith,  J. — I  am  of  the  same  opinion. 
It  is  clear  that  the  defendant  had  no  right 
to  these  goods.  Neither  he  nor  the  testator 
had  any  title  to  them,  and  on  the  only  occa- 
sion when  the  husband  claimed  them  the 
testator  elected  to  keep  them.  The  only 
question  is,  had  the  plaintiff  a  sufficient 
possession  of  the  articles?  It  is  impossible 
to  say  that  she  had  not,  except  as  against 
the  husband.  They  were  in  the  possession  of 
her  aunt,  and  the  husband  never  interfered 
with  them.  She  handed  them  to  her  niece, 
and  the  husband  might  perhaps  have  con- 
firmed the  gift  Then  it  was  not  shewn  that 
that  possession  once  vested  in  her  was  ever 
divested.  The  goods  remained  in  the  house 
of  the  testator  by  his  permission,  and  she 
had  a  right  to  them  against  all  the  world 
but  the  real  owner,  and  he  has  not  come 
in  to  claim  them.  The  case  of  Buckley  v. 
OroM  (15)  does  not  interfere  with  our  judg- 
ment; Crompton,  J.  says,  in  that  case,  **No 
doubt,  bare  possession  is  sufficient  to  main- 
tain trover  or  trespass  as  against  a  wrong- 
doer, who  takes  the  article  from  the  person 
having  possession.  It  does  not,  however, 
appear  to  me  that  the  plaintiff  was  Hhe 
finder,'  within  the  case  of  Armory  v.  Delor 
mtrte  (1 6);  he  rather  became  possessed  of  the 
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taUowftlonionaly  orfraitdiilently^i 
hifl  dealing  with  it  may  be  called),  and  he 
was  not  a  mere  innocent  finder."  Here  it 
aeema  to  me  that  the  plaintiff  wmi  a  per- 
fectly innocent  holder.  I  think  that  she  is 
entitled  to  maintain  the  action  for  these 
articles,  notwithstanding  that  her  annt  was 
a  married  woman,  and  that  therefore  the 
rale  should  be  made  absolute. 


1864. 
Nov.  26 


.•} 


CAPEL  V.  POWSLL  AND 
ANOTHSR. 


Hiisband  and  Wife — Divorce  2l  vinculo 
— Ltdbility  of  Husband, 

After  a  divorce  h  vinculo  matiimonii,  a 
man  ii  not  liable  to  be  sued.  Jointly  wOh 
hie  former  wife,  for  a  tort  committed  by  her 
during  the  coverture. 

This  was  an  action,  tried  before  Martin, 
B.,  at  the  last  Surrey  Assizes. 

The  action  was  brought  against  one 
Powell  and  a  person  named  Caroline  Nickel, 
and  the  declaration  alleged  that  the  defen- 
dant Caroline  Nickel  at  and  during  the  time 
she  was  the  wife  of  the  defendant  Powiiil 
unlawfully  imprisoned  the  plainti£ 

The  defendant  Caroline  Nickel  pleaded 
not  guilty,  and  a  justification.  The  defen- 
dant Powell  denied  the  coverture  at  the 
time  the  trespass  was  committed. 

It  appeared  at  the  trial  that  at  the  time 
of  the  alleged  fidse  imprisonment  the  two 
defendants  were  married,  but  were  living 
apart  by  mutual  consent  Subsequently  the 
husband  obtained  a  divorce  d  vinculo  matri- 
monii, and  after  the  divorce  the  plaintiff 
brought  this  action. 

The  jury  found  a  verdict  for  the  plaintiff, 
whereupon  the  learned  Judge  ordered  the 
verdict  to  be  entered  against  the  defendant 
Caroline  Nickel  only,  reserving  leave  to  the 
plaintiff  to  move  to  Miter  the  verdict  against 
Powell,  if  the  Court  should  think  that  he 
was  also  liable. 

Da/y  having  obtained  a  rule  accordingly, 

Hawkins  and  Sir  G.  Honpman  shewed 
cause. — ^They  contended  that  all  liability  of 
the  husband  for  the  tort  of  the  wife  ceased 

*  Decided  hi  the  Sittmgi   after   M<fti»j>iTw>M 
TenD,  1864. 


with  the  tennioailion  of  the  coverture,  in 
exactly  the  same  way  as  if  the  hnibaDd 
had  died.  They  referred  to  1  CSU;e.P/.  104; 
Head  v,  Briscoe  (I), 

Daly  and  Houston,  oontrii,  referred  to 
Marshall  v.  Button  (2),  and  20  <(&  21  VieL 
e.  85.  M.  25,  26. 

EsLB,  C.  J. — ^I  am  of  opinion  that  this 
rale  should  be  dischaiged  I  think  a  hus- 
band after  he  has  beoi  divoieed  fiom  his 
wife  is  not  liable  for  a  tort  committed  by 
bar  during  the  coverture.  The  whole  ques- 
tion tunis  upon  the  point  whether  he  is  so 
liable,  and  I  think  it  is  apparent  thai  he  is 
not  During  the  coverture  the  wife  lias,  in 
law,  no  separate  eTistenoe,  and  she  can 
neither  sue  nor  be  sued  in  any  court.  For 
any  wrong  committed  by  her  ahe  is  haUe; 
but,  because  she  has  no  separate  enstanoe, 
she  cannot  be  sued  alone,  and  her  hmband 
nnist  be  joined  widi  her.  If  the  wife  dies 
after  an  action  has  been  eonmenced  against 
her  and  her  husband,  the  acticm  abates,  but 
if  the  husband  dies,  then  the  action  goes  on 
against  her.  It  is  clear,  th^fefore,  to  my 
mind  that  the  only  reason  why  the  husband 
is  joined  at  all  in  such  an  action  is  from  the 
disability  of  the  wife  to  sue  cit  be  sued 
alone.  But  as  soon  as  there  has  been  a 
divorce  h  via^cido  matrimiomi  that  disabili^ 
ceases;  she  is  in  the  same  position  as  if  flhe 
had  never  been  married,  and  the.hnsband 
ought  no*  longer  to  be  joined.  Where  the 
marriage  is  not  dissolved,  but  the  paxtiee 
are  judicially  separated,  then  it  is  neces- 
sary to  make  some  provision  for  a  state  of 
things  not  recognized  by  the  common  law; 
for  Head  v.  Briseoe(\)  is  an  authority  that 
for  wrongs  committed  by  the  wife  during 
the  coverture  the  husband  is  jointly  liable^ 
even  though  they  mi§^t  be  living  entitely 
separata  This  was  done  by  the  provsnons 
of  the  20  <k  21  Vict  c  85,  which  have  been 
referred  to.  But  £here  was  no  necessity 
to  make  any  analogous  provision  fnr  a  d^ 
solution  of  marriage,  for  which  the  common 
law  is  sufficient.  I,  therefore,  think  that 
this  rule  ought  to  be  discharged. 

Ejbatino,  J.  concurred. 

Jtule  dM^arged, 


(1)  5  C.  ft  P.  484;  ■.  c.  2  Law  J.  B«p.(irA)  C.P. 
101. 

(2)  8  T«im  Bap.  546. 
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BOSBIB8  AKD  0THU8 

V.  hutghhtbok. 


DamcLgeB^  Measure  of— Sale  of  Goods — 
Damages  for  Delay  where  no  Market — 
Suh-Sales, 

Plamttfs  bought  canstie  soda  ofthede" 
fendaniy  part  to  be  shipped  in  JunSy  part  in 
/u/y,  amd  the  rest  in  August  The  defen- 
dant knew  eU  the  time  of  the  sale  that  the 
plainUfi  bought  to  sell  again  an  the  Gon- 
tinentj  and  that  it  was  to  be  shipped  from 
Hull,  but  not  that  it  was  for  BussiOy  althaugh 
he  learmed  this  also  before  the  end  of  August, 
The  defendant  negleded  to  deliver  any  such 
soda  during  the  time  contracted  for,  but  he 
delifferedaportion  in  September  and  October. 
There  WMM  no  market  for  oausticsoday  and  ths 
plaintijs,  who  had  eontraeted  for  the  re-sale 
of  the  soda  to  H,a  merchant  in  Russia,  lost 
ike  profit  on  swA  re-sale  in  respect  of  the 
soda  which  was  not  deliisered  at  all,  and, 
by  reason  of  the  approach  of  winter  in  th^ 
Baltic,  were  obliged  to  pay  an  increased 
rate  of  freight  and  insurance  on  the  ship- 
went  of  the  soda  which  was  delivered  in 
September  and  October  :-^B.t\dL,  that  the 
damages  which  the  plaintiffs  were  entitled 
to  recover  for  the  defendants  breach  of  comr 
traOt  were  the  loss  of  profit  on  the  sale  to 
H,  and  also  the  cost  of  such  increased  rate 
of  freight  and  insurance,  but  not  the  damages 
the  piaintiffs  paid  H,  in  respect  of  a  sub-sale 
made  by  him  to  a  consumer  of  the  article. 


that  tlue  pkintifiEi  baigain«d 
and  agreed  with  the  defendant  to  haj  of 
Urn  75  tons  of  his  best  caufltic  soda,  strength 
gnaimteednoi tobelessthan  70  percent, 
in  5  cwl  inm  casks  or  3  cwt.  wooden  casks, 
at  the  plaiatiflBi'  option,  at  the  price  of 
16/.  Ss.  per  ton,  free,  on  rails,  at  Widness 
dock,  leas  2^  per  cent  discount  and  1  per 
cent  oonunifision;  payment,  cash  fourteen 
days  after  deliveiy;  shipment  to  be  25  tons 
in  June,  25  tons  in  Jnlj,  and  25  tons  in 
August;  and  all  conditions  were  fulfilled, 
and  all  things  happened,  and  all  times 
eUpeed  necessary  to  entitle  the  plaintiffs  to 
the  deliTery  of  the  said  caustic  soda,  yet 
the  defenduit  did  not  deliver  the  same  to 
the  plaintiffs,  and  the  plaintiffs,  by  reason 
of  the  premiaes,  have  been  hindered  and 
prevented  from  performing  a  certain  other 
contract  made  by  them  wit£  one  Heitmann, 
Niw  SuiEs,  84.-^.P. 


of  St  Petersburg,  for  the  sale  to  him  of  the 
said  caustic  soda  at  greatly  increased  prices, 
which  last-mentioned  contract  was  made  on 
the  faith  of  the  agreement  by  the  defendant, 
and  by  reason  of  the  premises  the  plaintifis 
have  been  obliged  to  pay  a  much  larger 
sum  for  freight  and  insurance  than  they 
otherwise  would  have  done  if  the  defendant 
had  performed  his  said  contract,  and  hare 
incurred  other  losses,  and  are  liable  for 
other  damages. 

Flea,  payment  into  court  of  52/.  5s,  id, 
and  averment  that  the  same  was  sufficient 
to  satisfy  the  plaintiffs*  claim. 

Replication,  that  the  said  sum  so  brought 
into  court  was  not  enough  to  satisfy  the 
claim  of  the  plaintifb.    Issue  thereon. 

The  cause  was  tried,  before  Willes,  J.,  at 
the  London  Sittings,  in  Michaelmas  Tenn 
last,  when  the  following  facts  were  given 
in  evid^ice.  The  defendant  was  a  soda- 
manufacturer,  at  liyerpool,  and  in  May 
1863  he  contracted  with  the  plaintiffs,  who 
were  merchants,  at  Newcastleon-I^e,  to 
sell  to  them  75  tons  of  caustic  soda,  to  be 
shipped  25  tons  in  June,  25  tons  in  July, 
and  25  tons  in  August,  as  stated  in  the 
declaration.  The  correspondence  between 
the  parties  shewed  that,  at  the  time  of 
entering  into  the  contract,  the  defendant 
knew  that  the  soda  was  bought  for  sale  to 
eonnezions  of  the  plaintiffs  on  the  Con* 
tinent,  and  that  it  was  to  be  shipped  from 
Hull;  and  before  the  end  of  August  the 
defendant  also  knew  that  the  soda  was  to  be 
sent  to  Russia,  but  there  was  no  evidence 
that  the  defendant  knew  this  at  the  time  of 
making  thecontract  Contemporaneous  with 
making  tiiis  contract  with  the  defendant,  the 
plaiatiffs  contracted  with  a  Mr.  Heitmann, 
a  merchant  at  St  Petersburg,  for  ike  sale 
of  the  soda  to  him  at  the  price  of  17/.  lOs. 
per  ton,  free  on  board  at  Hull,  and  ship- 
ment in  June,  July  and  August  Heitmann 
then  contracted  with  a  Mr.  Heinburger  (a 
soap  and  candle  manufacturer  in  Russia) 
for  the  re-sale  of  the  soda  to  him,  at  a 
profit.  None  of  the  soda  was  deliveored  in 
June,  July,  or  August;  but  on  the  16th  of 
September,  and  on  other  days  between  then 
and  the  26th  of  October,  various  portions 
of  the  soda,  amounting  altogether  to  about 
26  tons,  were  deliverad  by  the  defendant 
at  Hull,  and  afterwards  shipped  by  the 
phuntifib  for  St  Petersburg.    The  season 
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for  shipment  at  St  Petenbnrg  is  closed  al 
the  end  of  October;  and  after  AngaBt^  as 
the  season  draws  nearer  to  its  close,  the 
rates  of  freight  and  insurance  on  shipments 
for  the  Baltic  increase.  The  difference 
between  the  rate  of  freight  which  the  phdn* 
tiffs  were  obliged  to  pay  on  the  shipment 
of  the  soda  delivered  in  September  and 
October,  and  what  it  would  have  been  had 
tiie  soda  been  delivered  at  the  times  con- 
tracts  for,  amounted  altogether  to  35^.  1 5»., 
and  the  difference  in  the  insurance  which 
the  plainti£fo  paid  came  to  5L  28.  y  the  whole 
together  being  40/.  I7«.  At  the  time  the 
soda  was  to  have  been  delivered,  the  demand 
for  caustic  soda  exceeded  the  supply  (its 
makers  being  very  limited),  and  there  was 
no  market  whore  the  plaintiffs  could  have 
purchased  the  article  necessary  for  perform*- 
ing  their  contract  with  Heitmann.  The 
pluntiffs  claimed,  therefore,  the  Ices  of  the 
profit  they  would  have  made  on  the  remain- 
ing 49  tons,  had  they  been  delivered,  and 
which  profit  amounted  to  62L  5$.  4<L  This 
sum  the  defendant  paid  into  court.  In 
addition  to  this  sum,  the  plaintiffs  also 
claimed  the  said  sum  of  40£  17«.  for  the 
difference  in  freight  and  insurance,  and  a 
further  sum  of  159Z.,  which  the  plaintiflb 
had  paid  in  respect  of  the  loss  of  Heitmann's 
profit  on  his  sub-sale  to  Heinburger,  and 
for  compensation  to  the  latter  on  the  non- 
delivery of  the  soda.  A  verdict  having 
been  entered  for  the  plaintiffii  for  199/.  174l 
beyond  the  sum  paid  into  court,  with  leave 
to  the  defendant  to  move  to  enter  a  verdict 
for  him  or  to  reduce  the  damages,  a  rale 
nui  to  tiiat  effect  was  afterwards  obtained, 
pursuant  to  such  leave,  on  the  ground  HtuA 
the  damages  claimed  beyond  the  amount 
paid  into  court  were  too  remote. 

Temple  and  Udali  now  shewed  causo.-^ 
The  plaintiffs  are  entitled  to  keep  their 
verdict  for  the  full  amount  It  is  manifest 
that  the  defendant  was  sufficiently  aware  at 
the  time  of  making  the  contract  of  the  object 
for  which  the  caustic  soda  was  bought  by 
the  plaintiffs,  to  make  him  know  that  if  he 
failed  to  carry  out  the  contract  the  damages 
now  claimed  would  be  the  natural  result  of 
such  breacL  The  defendant  knew  that  the 
soda  was  for  sale  on  the  Continent^  and  he 
also  knew  that  it  was  to  be  shipped  frx>m 
HulL  He  must  have  known,  theiefore,  that 
it  was  most  piobably  going  to  a  northern 


port,  and,  eonsequentiy,  that  the  rates  of 
freightage  and  insurance  would  be  affseted 
bytibeapproach  of  tVe  winter  months.  Then, 
before  the  end  of  the  time  within  which  the 
defendant  was  bound  to  complete  his  ood- 
tract,  he  distinctly  knew  the  soda  was  eold 
by  the  plaintifb  to  Heitmann,  in  Rasas; 
the  claim  therefore  to  these  damages,  espe* 
cially  mth  respect  to  the  loss  of  piofit  on 
the  sale  to  Heitmann,  and  ih»  incresfted 
cost  of  freight  and  insurance,  ia  within  tlis 
principle  laid  down  in  Hadieyr.  Baxendak 
(1)  for  ascertaining  the  measure  of  dsauigea 
The  plaintiffs,  as  the  defendant  knew,  w«« 
only  merchants,  and  until  the  ariide  had 
got  to  its  natnnd  tennination,  that  is,  into 
Uie  hands  of  a  manufiMstorer,  as  Hembuiger 
was,  the  defendant,  it  is  submitted,  mast 
be  liable  for  the  damages — Eetndailr,  Roper 
(S).  There  the  pfaantiffiB^  who  were  oom- 
£actors,  bought  of  the  defendant  bailey 
warranted  to  be  seed  bariey  of  a  partkdar 
quality,  and  re-sold  it  with  a  like  waxruity 
to  peiBons  who  sowed  it,  and  the  crop  being 
of  an  inferior  kind  of  barley,  and  daiflis 
having  been  made  on  the  plabitiflb  by  sueh 
sub-purchasers  for  compensation,  it  was 
held  that  the  phuntiffii  might  recover  of  ^ 
defendant  the  amount  of  damage  tiiese  snb- 
purdiasera  had  sustained.  The  rule  In  tbst 
case  was  adopted  by  Martin,  B.,  in /oito^  V. 
Irvme(S).  They  also  rsfsTred  to  Smmdr. 
Foard  (4),  Barrow  rt  Amemd  (5),  Dmkp 
V.  HigfgiM{6)  and  Mafne  on  Damoj^  1^ 
Brett  and  Littler,  in  support  of  the  rale. 
— ^Theh:e  being  no  market  for  tbesoda,  it  is 
admitted  the  doctrine  respecting  the  pa^ 
diaser  going  into  the  market  and  purchasing 
the  article  does  not  apply;  and  as  it  is  set 
reasonable  to  suppose  that  the  plidntifb 
would  give  an  order  to  another  manuiie- 
turer  to  supply  him  with  the  soda  he  le- 
quired,  it  is  admitted  that  they  areentttisd 
to  recover  the  amount  of  their  loss  «f  profit 
on  the  sale  to  Heitmann,  and  that  amount 
has  been  paid  into  court.  What  the  defen- 
dant disputes  is  his  liability  for  the  difie^ 

(1)  4  Exch.  Hep.  341 ;  b.  c  23  Law  J.  Hep.  (K.a.) 
Exch.  179. 

(2)  E.  B.  k  E.  84 ;  s.  o.  27  Law  J.  Rep.  (ys.) 
Q.B.  2tfS. 

(8)  30  Law  J.  Re{i.  (sr.a.)  Bzcb.  78. 
(4)  1  El.  &  B.  602 ;  B.  c,  28  Law  J.  Eep.  (n.*) 
Q.B.  178. 
(6)  8  Q.B.  Rep.  595. 
(6)  1  H.L.  Caa.  88L 
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ence  €f  firajght  and  inraraiioe,  and  the  loss 
fm  ihe  Bale  from  Hmtmann  to  Hembnrger. 
Both  these  are  too  remote;  and  it  is  on 
thit  ground  the  defendant  is  not  liable. 
What  the  pbdntiffa  are  entitled  to  recover 
i&Bot  all  tike  damage  they  may  have  suffered, 
but  only  each  damage  as  the  defendant  may 
be  said  to  have  contracted  to  make  good  in 
the  event  of  his  not  performing  his  contract 
to  deliver  the  soda.  That  is  the  principle  of 
Eadley  v.  Baxendale  (1).  The  role  is  thns 
skated  in  Mayne  <m  Damages^  15 :  "The  first 
and  in  fiiet  the  only  inquiry  in  all  these 
oases  is,  whethor  the  damage  complained 
of  is  the  natoral  and  reasonable  result  of 
the  defendant's  act;  it  will  assume  this 
ehsrsctw  if  it  can  be  shewn  to  be  such  a 
oonsequenee  aa  in  the  ordinary  course  of 
things  would  flow  from  the  act,  or  in  cases 
of  oontnct,  if  it  appears  to  have  been  con- 
t€mjdated  by  both  parties."  That  obviously 
means  ocmtemplated  at  the  time  of  making 
tiie  contract.  Now,  ndther  of  the  claims  of 
the  plain1i£b,  which  the  defendant  now  dis- 
putes, comes  within  that  rule.  All  that  the 
defendant  knew  at  the  time  of  this  contract 
was,  that  the  soda  was  wanted  to  supply  a 
eastomer  of  the  plaintifGs  on  the  Continent. 
The  natural  consequence  of  the  breach  of 
ocmtract  in  such  case  cannot  be  the  loss  on 
any  other  contract  the  purchaser  may  have 
made.  The  increased  cost  of  freight  and 
insurance  cannot  be  the  result  of  a  breach 
of  oontraet  to  deliver  goods  at  Hull  It 
unist  only  be  with  refraence  to  some  other 
contract)  and  the  defendant  clearly  had  no 
knowledge  of  such  other  contract  as  would 
make  him  know  that  the  breach  of  his  con- 
tract to  deliver  at  Hull  would  probably 
occasion  this  damage.  If  this  be  so  as  to 
tiie  plaintiff's  okdm  for  extra  freight  and 
iasorance,  still  more  so  must  it  be  as  to  the 
daim  of  loss  on  the  sub-contract  made  by 
Heitmann*— Poi^moA  v.  MiddUtan  (7). 

Ebli,  CJ. — ^This  was  an  action  for  breach 
of  a  contract  to  deliver  certain  soda.  The 
general  rule  is,  that  a  vendor  fisdling  to 
deliver  according  to  his  contract  pays  the 
<lainages  the  purchaser  has  sustained  thereby 
as  compared  with  the  market  price  of  the 
article  at  the  tune  it  ought  to  have  been 
delivered;  that  is  to  say,  where  the  purchaser 
baa  been  obliged  to  go  into  the  market  to 

(7)  4  Com.  B.  B«p.  N.S.  822;  i. c  27  Law  J. 
Rep.  (».s.)  C.P.  281. 


get  the  article,  the  vendor  must  reimburse 
him  the  difference  between  what  he  has  so 
paid  for  the  article  and  the  contract  price. 
But  if^  however,  the  article  is  one  for  which 
there  is  no  market^  another  principle  for 
estimating  the  damages  must  be  resorted 
to ;  and  according  to  the  rule  laid  down  in 
Hadley  v.  Baxendale  (I),  the  vendor  is  to 
pay  such  damages  as  at  the  time  of  the 
contract  he  may  fairly  and  reasonably 
be  considered  to  have  had  notice  that  he 
would  be  liable  for  in  case  of  breach  of  such 
contract.  In  the  present  case  the  defendant 
had  notice  that  the  soda  was  bought  for  the 
purpose  of  being  sent  on  the  Continent,  and 
I  tlunk  tiie  defendant  had  knowledge  also 
that  the  plaintiffis  bought  to  sell  again. 
Heitmann  was  the  person  to  whom  the 
plaintiffs  had  agreed  to  sell  the  soda,  and  if 
they  had  heean  able  to  have  sold  and  deli- 
vered it  to  him,  there  would  have  been  a 
profit  to  the  plaintiffs  of  52L  5s,  4d.  That 
sum  the  defendant  has  paid  into  courts  and 
it  is  agreed  on  all  sides  that  the  plaintiffs 
are  entitled  to  as  much  aa  that  sum.  Then 
the  contract  was  for  delivery  of  twenty-five 
tons  in  June,  July  and  August,  and  a  por- 
tion of  the  goods  was  not  delivered  at  all, 
and  as  to  the  rest  the  defendant  broke  his 
contract  in  not  delivering  it  until  after 
August.  The  question  is,  whether  he  is  liable 
for  damages  in  respect  of  such  late  delivery. 
The  plaintiffs'  purchaser  was  in  Russia,  and 
df  the  plaintiffs  had  had  the  soda  at  Hull  in 
July  or  August,  they  could  then  have  deli- 
vered it  to  their  purchaser  in  Russia  at  a 
less  cost  of  fr^ht  and  insurance,  and  they 
in  fact  lost  40/.  17 s,  in  consequence;  that 
being  the  difference  in  freight  and  insurance 
between  what  they  were  at  that  time  and 
during  the  months  of  July  and  August, 
when  the  defendant  ought  to  have  deli- 
vered pursuant  to  the  contract,  and  that 
sum  is  what  the  plaLntiffs  had  to  pay. 
Mr.  Brett  contended,  that  notice  to  the  de- 
fendant being  that  the  goods  were  for  a 
purchaser  cm  the  Continent,  and  that  they 
were  to  be  shipped  from  Hull,  was  not  a 
notice  from  whidk  the  defendant  had  any 
reason  to  infer  that  the  goods  were  for  a 
port  in  the  Baltic,  and  I  think  Mr.  Brett 
made  good  that  ground.  But  then  the  con- 
tract has  been  broken  by  the  defendant  not 
delivering  the  goods  in  time,  and  the  plain- 
tiffs have  a  right  to  damages  for  such  breach, 
and  the  question  is,  what  are  the  damages 
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ihey  are  so  entiiled  toll  Udnk  tliej  are 
Buoli  $&  mic^t  in  one  sense  be  reasonably 
expected  to  arise  from  such  breach.  At  the 
time  the  goods  were  sent  by  the  defendant 
to  Hull,  they  were  not  so  available  for  the 
Baltic  market  as  they  would  have  been  if 
sent  earlier,  and  I  think  the  plaintifOs  re- 
ceiving the  goods  as  they  did  in  Septomber 
turned  them  to  the  beet  account  they  could, 
and  I  do  not  see  how  they  could  have  dimin*- 
iahed  the  loss  by  sending  tiiem  elsewheia 
Then  40^.  17«.  (the  extra  cost  of  freight  and 
insurance)  was  the  amount  of  deterioration 
of  the  article  by  reason  of  the  defendant's 
breach  of  contract  in  delivering  it  in  S^ 
tomber  instead  of  July  and  August,  and 
this  amount  I  think  therefore  the  pUintLSiB 
are  entitled  to  recover.  The  plaintifb  have 
also  claimed  damages  by  reason  of  the  sub- 
sale  from  Heitmann  to  Heinburger.  If  the 
goods  had  been  delivered  to  Heitmamii 
and  he  had  delivered  them  to  Heinbuigeri 
there  would  have  been  a  profit  to  Heit- 
mann of  159^9  which  he  has  claimed  from 
the  plaintiffs,  and  this  the  plaintiffs  now 
claim  from  the  defendant  I  think  this  is 
too  remota  The  defendant  had  no  notice  of 
this  at  the  time  of  his  contract,  and  without 
such  notice  his  liability  is  not  to  go  on  for 
any  ntunber  of  sub-sale&  The  defendant  is 
therefore  not  answerable  for  this  loss,  as  it  is 
not  the  direct  consequence  of  his  breach  of 
contract 

WiLLBs,  J. — I  am  of  the  same  opinion. 
As  to  the  sub-contract  between  Heitmann 
and  Heinburger,  it  is  quito  consistent  with 
the  state  of  things  at  the  time  of  making 
the  defi^dant's  contract  that  such  a  con- 
tract might  not  have  been  entered  into, 
therefore  if  the  defendant  knew  of  an  intent 
to  sell,  he  would  not  be  liable  for  such 
remote  consequences.  This  case  is  different 
from  that  of  Randall  v.  Roper  (2),  where 
the  defendant  sold  barley  as  seed  barley  of 
a  particular  quality,  and  it  was  sold  again 
by  the  purchaser  with  the  same  description, 
and  on  being  sown  an  insufficient  and 
inferior  crop  came  up.  It  was  therefore  a 
matter  of  indifference  there  whether  the 
damages  which  so  resulted  were  incurred 
by  the  first  or  the  sub-purchasers;  thev 
were  the  natural  consequences  of  the  breach 
of  contract  In  the  present  case,  I  think 
the  damages  arising  from  the  second  sale 
might  be  too  remote,  even  if  notice  of  such 
sale  had  been  given  the  defendant ;  but,  at 


all  events,  he  eoteped  into  no  baipiE  tobe 
answerable  for  sueh  conseqnonoasw    With 
respect  to  the  damages  arising  from  the 
delivery  at  a  later  period  than  was  contraetod 
for,  it  appears  to  me  that  sueh  can  be  i^ 
covered  on  the  ground  stated  by  my  Lord. 
It  is  not  suggested  that  the  plamtifis  ooold 
have  done  anything  more  than  they  did,  by 
which  they  could  have  made  the  soda  mors 
valuable  to  them.     Indeed^  what  th^  did 
then  appears  to  me  to  have  been  not  only 
the  most  reasonable  thing,  but  the  only 
reasonable  thing  which  they  could  have 
doncL     In  ordinary  caaea,  the  measure  cf 
damages  is  the  difference  between  the  con- 
tract price  and  the  market  piioe ;  and  I  can 
quite  understand  a  case  in  which,  where 
notice  is  given  to  deliver  goods  in  rQfl|>eot 
of  a  particular  contract,  when  the  price 
under  the  same  would  be  different  from  the 
market  price,  the  amount  of  damages  would 
be  influenced  thereby.     This  was  not  the 
case,  however,  of  sueh  notice;  and  there 
was  here  no  market  for  this  sodik    What, 
then,  must  we  do  %  We  must  see  what  was 
the  difference  between  the  value  of  tiie 
soda  when  it  waa  to  have  been  delivered, 
and  when  it  was,  in  &ct,  ddivered.    Now, 
if  the  soda  had  been  delivered  at  the  time 
contracted  for,  it  might  have  been  easily 
transferred  to  Bussia;  when  it  was  delivered 
it  was  also  capable  of  being  transferred  to 
Bussia,  but  at  a  greater  cost  for  freight  and 
insurance ;  therefore,  as  a  mere  question  ci 
what  was  the  difference  in  value  of  the  soda 
when  delivered  and  when  contracted  to  be 
delivered,  the  difference  between  what  would 
have  to  be  paid  for  freight  and  insuisnoe 
at  these  periods  constitutes  the  measure  of 
damages;  that  difference  amounts  to  the 
sum  of  40^  17«.,  and  that  sum  the  plsui- 
tiffa  are  entitled  to  recover. 

Keating,  J. — ^I  also  am  of  opinion  that 
the  plaintjffa  are  entitled  to  recover  for 
the  increased  freight  and  insurance,  on  the 
ground  that  the  same  was  occasioned  by 
not  delivering  the  soda  at  the  time  coS' 
tracted  for.  The  same  principle  was  acted 
on  by  this  Court  in  the  case  of  Wilstm  v. 
the  Lancaahire.  and  York^ire  EcnhMff 
Company  (8).  That  was  an  action  agauiBt 
a  carrier  for  loss,  which  the  plaintiff,  a  cap- 
manufacturer,  had  sustained  by  the  delay 
in  the  delivery  of  cloth  which  had  been 

(8)  9  Com.  B.  Bep.  K.S.  632;  t.a  30  Iaw  J. 
Rep.  (v.B.)  C.P.  282. 
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gireo  to  the  carrier  to  canry.  The  plaintiff 
wanted  the  dotii  to  make  into  caps,  and  it 
WW  neoeasaiy  for  the  sale  of  the  caps  to  the 
best  advantage  tliat  they  should  be  made 
up  at  a  certain  season,  and  the  delay  in  the 
delivery  of  the  cloth  caused  the  plaintiff  to 
lose  the  season;  and  this  Court  "was  of  opin- 
ion that  the  loss  of  the  season  might,  for 
the  purpose  of  estimating  the  damages,  be 
coQBidered  as  a  deterioration  in  the  market 
value  of  the  doth  when  delivered.  As  to 
the  farther  damages  whicb  have  been 
claimed,  I  agree  with  the  rest  of  the  Court 
that  they  are  too  remote. 

BuU  abaoliUe  to  reduce  the  damagei 
to  40^  17«. 


17.    f 


In  re  dobniko. 


186$. 
Jan. 

Baron  and  Feme — Acknowledgment — 
3  «^  4  Will.  4.  c.  74.  *.  S5.— Affidavit. 

Where  the  considerationmoftep  for  a  mar- 
ried woman  giving  up  her  interest  in  the 
ettate  in  respect  of  whieh  the  acknowledgment 
it  taken^  under  3  <i&  4  Will  4.  c.  74,  is  to  be 
paid  into  her  own  hands^  the  ComnUsswners 
skffuld  distinctly  ascertain  from  her  that  eke 
wishes  to  pass  her  property  without  any 
provision  being  made  for  her. 

Qaain  moved  that  the  proper  officer  of 
the  Court  migbt  be  directed  to  receive  and 
file  the  certificate  of  acknowledgment  of  the 
execution  of  a  deed  by  Harriet  Doming, 
s  married  woman,  pursuant  to  3  <k  4  Will.  4. 
c  74.  s.  86.  The  affidavit  by  the  Commis- 
sionerB  verifying  the  certificate  of  acknow- 
ledgment contained  ^he  following  statements : 
"liat  previous  to  the  said  Harriet  making 
the  said  acknowledgment,  I  inquired  of  the 
said  Harriet  whether  she  intended  to  give 
up  her  interest  in  the  estates  in  respect 
of  which  such  acknowledgment  was  taken 
wi^out  having  any  provision  made  for  her 
in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of,  her  so  giving  up  her  interest 
in  such  estates;  and  that  in  answer  to 
such  inquiry  the  said  Harriet  declared  that 
the  sum  of  1,503?.  15*.  was  to  be  paid  to 
her  in  lieu  of  her  interest  in  the  said  estates." 
'^lliat  before  the  said  acknowledgment  was 
80  taken  the  said  sum  of  1,503/.  15*.  was 
pud  to  her  in  the  presence  of  me  and  the 
Mid  James  Street''  The  officer  objected  to 


register  this  acknowledgment  without  the 
direction  of  the  Court,  on  the  ground  that 
the  sum  which  Mrs.  Doming  received  in 
respect  of  her  interest  in  the  estate  ought 
to  have  been  properly  settled  upon  her.  It 
is  submitted  that  the  affidavit  is  sufficient. 
It  appears  from  the  recitals  in  the  deed  of 
conveyance  that  her  interest,  which  was  a 
moiety  in  the  land  thereby  conveyed,  had 
been  held  for  her  sole  and  separate  use. 
She  joins  with  the  owner  of  the  other 
moiety  in  the  convejrance  to  a  purchaser, 
and  the  deed  recites  a  payment  to  her  of 
the  moiety  of  the  purchase-money.  Then 
the  affidavit  states  this  sum  was  paid  to 
her  in  the  presence  of  the  Commissioners. 

[WiLLES,  J. — That  is  no  security  to  her, 
because  her  husband  can  take  it  out  of  her 
hands  directly  afterwards.] 

Rule  3.  of  Hilary  Term  1834  states  the 
inquiry  to  be  made  by  the  Commissioners 
making  the  affidavit,  and  then  says,  *'  and 
where  any  snch  married  woman  in  answer 
to  such  inquiry  shall  declare  that  she  in- 
tends to  give  up  her  interest  without  any 
provision,  the  deponent  shall  state  that  he 
has  no  reason  to  doubt  the  truth  of  such 
declaration."  Here  the  married  woman  does 
not  claim  any  provision ;  she  may  therefore 
give  up  the  property  without  any  provision 
being  made  for  her  benefit.  All  that  is 
required  by  the  rule  and  statute  is,  that 
the  Commissioners  shall  first  ascertain  by 
inquiry  that  she  intends  to  do  so. 

Eele,  C.J. — ^We  think  the  officer  may 
receive  the  acknowledgment  on  an  affidavit 
by  the  Commissioner  that  he  is  satisfied  it 
was  the  intention  of  Mrs.  Doming  to  con- 
vey the  estate  without  any  provision  being 
made  for  her  out  of  the  proceeds.  On  the 
examination  of  a  married  woman  by  the 
Commissioners,  before  they  receive  the  ac- 
knowledgment in  a  case  where  a  sum  of 
money  is  to  be  paid  to  her  for  her  interest 
in  the  property,  they  should  always  explain 
to  her  that  payment  to  her  is  a  payment  to 
her  husband,  and  then  they  should  ascertain 
from  her  whether  that  is  what  she  desires 
or  not. 

The  rest  of  the  Couet  concurred." 

Mule  refused  (1). 

(1)  EventmtUy  a  fresh  oertificfttd  uid  affidftrit 
were  made  in  the  usual  form,  which  rendered  any 
fresh  application  to  the  Court  unnecessary. 
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Partners — Marine  Insurance — Policy — 
Undervyriters, 


8.  entered  into  an  arrangement  vtiih  jF., 
Vfkerebp  F.  was  to  manage  an  underwriting 
business  in  the  name  of  8,,  &  finding  the 
funds.  The  defendant  guaranteed  8,  to  a 
certain  amount;  and  in  consideration  thereof 
8.  agreed  to  pay  him  an  annuity ,  which,  on 
a  given  stale  of  the  profits,  was  to  he  increased 
to  a  yearly  sum  eguoi  to  one-fourth  of  the 
profits ;  die  defendant,  however,  not  to  he 
considered  as  a  partner,  8,  afterwards 
married,  and  by  the  marriage  settlement 
all  the  profits  were  assigned  to  the  defen- 
dant  and  D,  on  certadn  trusts,  the  first 
trust  heing  to  pay  out  of  the  profits  the 
said  annuity: — Held,  that  the  defendant 
was  liable  as  partner  on  a  policy  under- 
written in  the  name  of  8, 

This  was  an  action  to  recover  100^. 
for  a  loss  on  a  marine  policy  of  assur- 
ance effected  by  the  plaintifEs  and  under- 
written in  the  name  of  Sharp  the  younger, 
a  son  of  the  defendant,  with  whom  the 
defendant  was  contended  to  have  been 
partner. 


At  the  trial,  a  verdict  was  taken  for  tlit 

plaintifEs  by  consent,  salisect  to  tiie  follow* 

ing 

CASE. 

In  the  beginning  of  1857  the  defendant 
applied  to  a  Mr.  Penn,  an  underwdter  it 
Lloyd's,  to  introduce  his  son  to  Lloyd's,  with 
a  view  to  his  becoming  a  member  of  thit 
body.  Fenn  shortly  afterwards  told  the  de- 
fendant that  he  ha4  been  before  the  com* 
mittee  at  Lloyd's,  and  they  had  snggestod 
that  the  defendant  should  give  a  gusraatie 
for  the  liabilities  to  be  incurred  by  his  son. 
This  the  defendant  oljjeoted  to  de^  bat 
stated  that  he  might  not  be  nnwilhng  P 
give  his  guarantie  ton  a  limited  ammuii 
Fenn  thereupon  sent  the  committee  a  letter 
of  the  17th  of  Maroh  (set  out  in  the  case), 
infonmng  them  of  the  defendant's  objectioo 
to  guaranties,  but  that  he  was  wiljiog  to 
put  5,000/.  at  his  (Fenn's)  disposal^  and  tbt 
he  had  assured  him  (Fenn)  that  he  would 
never  let  his  son  stand  in  want  of  fioather 
aid.  The  committee,  on  receipt  of  this  ktter, 

elected  Sharp  the  younger;  and  at  the  same 
time,  viz.  the  17th  of  Match  1857,  Sluup 
the  younger  and  Fenn  entered  into  an  agree- 
ment (set  out  in  the  case)  that  an  DDde^ 
writing  account  should  be  opened  at  Liojrd's, 
and  carried  on  in  the  name  of  Sharp  the 
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joungery  under  the  management  of  Fenn, 
upon  the  following  terms.  That  as  far  as 
pnu^cable  all  nAs  taken  on  account  of 
Sharp  the  younger,  should  be  identical  with 
those  taken  by  Fenn  on  his  own  account, 
and  that  exceptions  and  single  lines  should 
be  taken  aa»  fitf  as  prteticable  alternately,  if 
Sharp  the  younger  required  it;  that  the 
underwriting  business  should  commence  on 
the  10th  of  March  1857,  and  be  carried  on 
and  the  subscription  made  in  the  name  of 
Sharp  the  younger,  but  the  poUdes,  losses 
and  averages  be  adjusted  by  Fenn  on  his 
account;  that  Sharp  the  younger  should 
apply  80  much  of  his  time  to  ^e  business 
as  nu|^t  be  essential  to  huui  and  Fenn  so 
much  as  might  be  required  for  conducting 
it,  but  that  Fenn  was  not  to  be  precluded 
from  carrying  on  business  on  his  own  ac- 
count; that  the  business  should  be  carried 
on  for  three  yean,  from  the  1st  of  March 
1857,  after  which  it  might  be  determined 
by  a  three  months'  notice ;  that  Fenn  should 
keep  proper  books,  &c. ;  that  all  premiums 
and  other  monies  arising  or  payable  in  re- 
spect of  the  business  should  be  received  by 
Fenn  and  paid  to  the  account  of  Sharp  the 
yoonger.at  his  bankers^^and  all  payments 
and  advances  in  respect  thereof  be  made  by 
Fenn  exclusively.  Sharp  the  younger  finding 
the  mon^;  that  Fenn  should  be  allowed  a 
lalaiy  of  3001  per  annum;  that  Fenn  was 
to  give  has  best  attention  to  the  business; 
tiiat  on  the  expiration  of  the  agreement 
Fenn  should  attead  the  winding  up,  but  hie 
aalazy  oeaae  at  the  end  of  the  term;  and 
that  no  risk  should  be  taken  by  Sharp  the 
young^  personally  without  the  consent  of 
Fenn.  Under  this  agreement  the  business 
was  carried  on  by  Fenn  until  the  agreement 
was  altered  in  November  1858,  and  Fenn 
tubseiibed  all  policies  in  the  name  of  Sharp 
the  younger.  On  the  20th  of  May  1857, 
Fenn  reeeived  a  letter  (set  out  in  the  case) 
from  the  oommittee,  asking  him  whether  the 
6,0001.  would  be  placed  at  his  disposal  by 
the  defendant  on  lus  son's  account,  and  on 
eommunicating  this  to  the  defendant,  Fenn 
nceived  from  him  next  day  a  letter  (set  out 
in  the  case)  inforniing  him  (Fenn)  that  he 
the  defondant  held  the  sum  for  his  son,  and 
eagaged  it  should  be  available;  whereupon 
Fenn,  without  the  defendant's  knowledge, 
Mzt  day  wrote  a  letter  (set  out  in  the  case) 
to  the  eommittee,  to  say  he  had  the  5,000^ 


for^  the  son's  use,  and  which  for  his  own 
interest  he  would  take  care  to  secure.  The 
business  having  proved  profitable,  by  an 
agreement  of  November  1858  (set  out  in 
the  case),  Fenn  and  Sharp  the  younger,  with 
the  defendant's  assent,  agreed  that  Fenn 
should  write  double  or  increase  the  lines 
on  account  of  Sharp  the  younger  in  all 
practicable  cases,  and  should  receive  an 
additional  50^.  per  quarter,  as  long  as  Sharp 
the  younger  required  him  to  write  double 
or  increased  lines,  and  that  the  agreement 
should  be  extended  to  the  31st  of  December 
1864.  Shortly  afterwards,  and  in  conse- 
quence of  this  arrangement.  Sharp  the 
younger  wrote  to  the  defendant  the  follow- 
ing letter — 

"  London,  Irt  Jan.  1850. 
"  To  William  Sharp,  Esq., 
"  In  consideration  of  your  guaranteeing 
me  to  the  extent  of  5,000Z.  in  my  business 
of  an  underwriter,  until  by  such  business 
I  shall  make  or  acquire  from  the  profits 
thereof  the  itdl  and  clear  sum  of  5,000/., 
after  providing  for  all  known  losses,  I 
hereby  promise  and  agree  to  pay  to  you 
during  your  life,  in  case  I  shall  so  long  Hve, 
but  not  otherwise,  an  annuity  of  500^, 
being  equal  to  10^  per  cent  per  annum, 
on  the  sum  of  5,000/.,  this  annuity  to  be 
paid  without  any  ^  deduction,  except  on 
account  of  the  income-tax,  by  equal  half- 
yearly  payments  on  the  1st  of  July  and  the 
1st  of  January  in  each  year,  and  the  first 
half*yearly  payment  thereof  to  be  made  on 
the  1st  of  July  next  ensuing  the  date  here- 
of, together  with  a  proportionate  part  of 
the  said  annuity  in  respect  of  the  time 
which  may  elapse  between  the  last  pending 
half-yearly  payment  of  the  said  annuity 
and  the  determination  of  the  same;  and, 
further,  that  if  at  the  end  of  three  years 
from  tike  date  hereof  it  shall  appear  that 
one-fourth  of  the  net  average  annual  profits 
during  that  period  made  by  me  in  the  said 
business  shidl  amount  to  more  than  500/., 
then  and  in  that  case  the  said  annuity  shall 
thenceforth  be  increased  to  a  yearly  sum 
equal  to  one-fourth  of  such  net  average 
annual  profits  made  by  me  in  the  said 
business  during  the  said  three  years,  the 
said  increased  annuity  to  be  paid  without 
deduction,  except  as  aforesaid,  by  equal 
half-yearly  payments  on  the  days  above 
named,  and  the  first  half-yearly  payment 
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to  be  made  on  the  Ist  of  July  1862,  toge- 
ther with  a  proportionate  part  of  the  said 
increased  annuity,  in  respect  of  the  time 
which  may  ekpse  between  the  last  pending 
half-yearly  payment  of  the  said  annuity 
and  the  determination  thereof;  and,  more- 
over, in  no  case  are  you  to  be  considered 
as  a  partner  with  me  in  the  said  business 
of  an  underwriter. 

«W.  Sharp,  jun. 
"  Witness,  T.  Donniaon,  71,  Comhill, 

London." 
On  the  2nd  of  July  1859,  by  a  further 
agreement  (set  out  in  the  case),  Sharp  the 
younger  and  Fenn  extended  the  time  to 
the  3l8t  of  December  1870,  subject  to  six 
months'  notice  by  Sharp  the  younger  after 
the  3l8t  of  December  1864.  Under  these 
agreements  Fenn  carried  on  the  business 
for  Sharp  the  younger,  until  and  at  the 
time  of  the  making  of  the  policy  on  which 
the  action  was  brought.  In  August  1859 
Sharp  the  younger  married,  and  a  marriage 
settlement  was  made  by  and  executed  be- 
tween him,  his  intended  wife,  the  defendant, 
and  one  Donnison.  This  settlement  recited 
the  several  agreements  between  Fenn  and 
Sharp  the  younger,  the  letters  of  the  defen- 
dant to  Fenn  of  the  21st  of  May  1857,  and 
of  Sharp  tiie  younger  to  the  defendant  of 
the  1st  of  January  1859,  and  the  intended 
marriage,  and  that  in  contemplation  thereof 
it  had  been  agreed  that  Sharp  the  younger 
should  assign  to  the  defendant  and  Donni- 
son all  monies  then  in  the  hands  and  there- 
after to  come  into  the  hands  of  Fenn,  in 
respect  of  the  business  on  behalf  and  for 
the  benefit  of  Sharp  the  younger,  and 
should  also  transfer  to  them  certain  rail- 
way stock,  being  of  the  nominal  value  of 
1,500^.,  and  assign  to  them  a  policy  of  as- 
surance on  his  Hfe  for  3,000/.,  to  be  held 
by  them  upon  the  trusts  and  for  the  pur- 
poses and  intents  thereinafter  expressed; 
and  tiiat  in  pursuance  of  the  said  agree- 
ment Sharp  tiie  younger  did  previously  to 
the  execution  of  the  deed  tnuisfer  all  the 
said  railway  stock  into  the  names  of  the 
defendant  and  Donnison,  to  be  held  in 
trust  for  him  till  the  marriage  and  after- 
wards on  the  said  trusts.  The  settlement 
then  witnessed  that  for  the  considerations 
therein  mentioned  Sharp  the  younger  as- 
signed to  the  defendant  and  Donnison  all 
and  singular  the  sums  of  money,  earnings, 


profits  and  emoluments  which  wen  then 
in  the  hands  of  Fenn,  and  all  such  u 
should  come  into  Fenn's  hands  on  acooant 
or  in  respect  of  the  busineas,  and  whidi, 
according  to  the  agreements  of  the  17th  of 
March  1857, 1st  of  November  1858  and  2nd 
of  July  1859  or  otherwise,  were,  would  or 
might  become  payable  to  Sharp  the  younger, 
together  with  full  power  and  autliority  to 
and  for  the  defendant  and  Donnison,  and 
the  survivor  of  them,  and  the  executors  and 
administrators  of  sudh  survivor,  in  the  name 
and  as  attomies  of  Sharp  the  younger,  to 
ask,  demand,  sue  for,  recover  and  receive 
and  give  effectual  receipts  and  discharges 
for  the  monies,  proceeds  and  premises  ex- 
pressed and  intended  to  be  assigned.  And 
Sharp  the  younger  thneby  ordered  and 
directed  Fenn  and  other  the  agent,  deputy 
or  attorney  for  the  time  being  of  him  in 
the  business,  to  pay  the  said  momieB,  profits 
and  premises  to  the  defendantand  Donnison, 
their  executors,  administrators  and  assigns, 
to  have  and  to  hold  the  said  monies,  profits 
and  other  the  premises  thereinbefore  men- 
tioned, and  thereby  granted  and  assigned 
unto  the  said  defendant  and  Donnison, 
their  executors,  administrators  and  assigns, 
in  trust  nevertheless  for  Sharp  the  younger 
till  the  marriage,  and  afterwards  upon  the 
following  trusts :  upon  trust  with  and  out 
of  the  monies  and  profits  arising  from  the 
said  business,  in  the  first  place  to  pay  to 
the  defendant  by  half-yeariy  payments,  on 
the  Ist  of  Januaiy  and  the  1st  of  July  in 
every  year  (the  first  payment  to  be  made 
on  the  1st  of  Jannaty  after  the  marriage), 
the  annuity  or  yearly  sum  agreed  to  be 
paid  by  Sharp  the  younger  to  the  defendant 
by  the  Uiereinbefore  recited  memonadura 
of  the  1st  of  January  1859 ;  and  suljeet 
and  without  prejudice  to  liie  payment  of 
the  said  annuity  or  yearly  sum  to  the  de- 
fendant, upon  trust  in  the  next  pkee,  out 
of  the  said  monies,  profits  and  premises,  to 
pay  to  Sharp  the  younger  by  equal  half- 
yearly  payments,  on  the  said  days  (the  fizst 
payment  to  be  on  the  1st  of  Januaiy  after 
the  marriage)  an  annuity  or  yearly  sum  of 
500^.,  free  from  all  deductions;  and  also  upon 
trust  to  pay  him  vrhen  due  the  dividends  of 
the  railway  shares,  and  also  the  resulting 
income  of  the  surplus  monies,  pr<^ts  and 
premises  to  be  accumulated  ami  invested 
as  tiiereinafter  directed ;  and  upon  further 
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tnut  to  aecomulAte  and  invest  in  manner 
thereinafter  expreaeed  the  residue  or  surplus 
after  the  payn^ents  aforesaid  of  the  said 
monies,  profits  and  premises  thereinbefore 
assigned,  until  the  same  should  amount  to 
3,500/L  and  should  remain  of  that  amount 
or  vaiue^  without  reduction  on  account  of 
losses  in  the  business^  and  for  the  term  of 
two  years,  and  from  and  after  the  time 
when  the  said  accumulations  amounted  to 
and  remained  for  two  years  of  the  amount 
or  value  of  3,500/.  without  such  reduction, 
then  upon  trust  with  and  out  of  the  pro* 
eeeds  of  the  business  to  pay  to  Sharp  the 
younger,  by  similar  half-yearly  paymentsi 
an  annuity  or  yearly  sum  of  750/L,  free 
from  all  deductions,  in  addition  to  the  in- 
eome  of  the  said  aocumulatioBs  and  of  the 
dindands  and  annual  proceeds  of  the  rail- 
way shares,  and  to  accumulate  and  invest 
in  mann^  thereinafter  escpressed  the  residue 
or  surplus  of  the  payments  thereinbefoce 
mentioned  of  the  profits  of  the  business 
until  the  same  should  amount  to  8,500/., 
and  should  remain  of  that  amount  or  value 
without  reduction  on  account  of  losses  for 
two  yean,  and  from  and  after  the  time 
when  the  said  accumulations  should  amount 
to  and  remain  for  two  years  of  the  amount 
of  8,500/.  without  such  •reduction,  then 
upon  trust  to  re-as8|gn  the  said  monies  and 
profits  arising  from  the  business  to  Sharp 
the  younger,  his  exeeutors,  administrates 
andasBignsw 

The  deed,  which  was  not  further  recited, 
but  was  Appended  to  the  case,  also  con- 
tained other  provisions,  to  which  it  is  not 
neoesaaiy  to  allude. 

Alter  the  marriage,  4iie  said  deed  of 
settlement  was  acted  on  by  the  defendant 
and  Donnison;  considerable  losses  were 
made  in  the  business,  and  the  defendant 
being  called  on  by  Fenn,  under  the  letter 
of  the  2lst  of  May  1857,  made  advances 
to  a  considerable  amount  to  meet  the  losses 
sustained.  Fenn  carried  on  the  business  in 
the  name  of  Sharp  the  younger  till  the  1 9th 
of  Februaiy  I860 ;  on  that  day  Sharp  the 
younger  stopped  payment^  and  on  the  29th 
of  March  1860  he  was  made  bankrupt 
Sharp  the  younger  did  not  keep  anj  bank^ 
ing  account  Fenn  reeeived  and  paid  all 
monies  for  him  in  respect  of  the  Inisiness, 
and  gave  him  cheques  from  time  to  time 
for  such  sums  as  he  drew  out  of  the  busi- 
Nsw  Sbbus,  84.— C.P. 


ness.  These  cheques  Sharp  the  younger  paid 
into  the  defendant's  banking  account  with 
Hankey  &  Co.,  on  whom  the  defendant 
allowed  him  to  draw  cheques  till  November 

1859,  when  the  defendant  put  a  stop  to  it 
Fenn  drew  his  salary  out  of  the  fiinds  of 
the  business.  The  first  payment  secured  to 
the  defendant  became  due  on  the  1st  of 
January  1860,  and  was  paid  to  him  by 
Sharp  the  younger  on  the  7th  of  March 

1860,  but  was  afterwards  claimed  by  the 
assignees  ^under  Sharp  the  younger*s  bank- 
ruptcy as  an  nndue  preference,  and  was 
repaid.  Sharp  the  younger,  between  the 
dates  of  the  settlement  and  the  bankruptcy, 
drew  out  of  the  business  various  sums  on  ao- 
count  of  the  annuity  of  500/.  secured  to  him. 

On  the  22nd  of  December  1859  the 
plaintiff  effected  a  manne  policy  of  insur- 
ance «t  Lloyd's  in  the  usual  way,  which 
was  subscribed  by  several  underwriters, 
and,  amongst  others,  by  a  clerk  for  Sharp 
the  younger  for  lOOL  before  he  stopped 
payment  A  loss  afterwards  accrued,  which 
rendered  the  underwriters  liable  to  the  fuU 
amount  sufaacribed.  The  plaintiffis  were 
wholly  ignorant  of  the  aforesaid  arrange* 
ments  between  the  defendant,  his  son,  Fenn 
and  the  committee  of  Lloyd's,  and  also  of 
the  settlement,  and  in  such  ignorance  proved 
under  the  bankruptcy  of  Sharp  the  younger. 

The  plaintiffs  contended  that  the  ddfen- 
dant,  by  the  effect  of  the  instruments  and 
facts  above-mentioned,  became. a  partner  or 
principal  in  the  underwriting  business  car- 
ried on  in  iiis  son's  name,  and  as  such  .a 
party  to  the  said  policy  and  liable  to  pay 
them  the  sum  of  100/.  .underwritten  in  the 
son's  nama  The  defendant  contended  the 
contrary.  It  was  agreed  that  the  Court 
might  draw  any  reasonableinferencesof  fact 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  defendant  was  or  was  not 
liable  on  the  said  policy  as  a  partner  with 
his  son. 

J.  Brown  {B<mU  with  him),  for  the 
plaintiffB.  —  The  defendant  was  a  secret 
partner.  Under  the.agreement  of  Januaiy 
1859  he  was  to  have  an  annuity  out  of  the 
business,  and  under  certain  circumstances 
this  was  to  be  increased  by  a  sum  equal  to 
one-fourth  of  the  profits.  No  doubt,  a  dis- 
tinction has  been  taken  between  a  payment 
in  proportion  .to  profits,  and  one  of  part  of 
the  profits,  but  we  need  not  trouble  ourselves 
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with  this  as  the  matter  is  carried  much 
further  by  the  settlement,  which  assigns  all 
the  ''money  earnings  and  profit^''  of  the 
business  to  the  trustees;  so  that,  in  fact, 
every  sum  paid  for  premiums  went  im- 
mediately to  them.  And,  therefore,  first, 
even  if  all  the  trusts  were  for  tiie  son,  the 
defendant,  as  a  bare  trustee,  would  be  liable 
— WhUeTnan  v.  Watson  (l)  and  Ex  parte 
Garland  (2),  and,  secondly,  he  is  clearly 
so,  as  there  is  -a  trust  for  his  benefit  pay- 
able by  the  settlement  *  out  of  "profits"; 
and,  indeed,  a  trust  which,  from  being  the 
first,  may  swallow  up  all  the  profits.  An  an- 
nuity payable  out  of  business  in  this  way 
makes  the  annuitant  a  partner — Be  Cotbeck 
(3)  and  Ex  parte  Hamper  (4). 

(He  was  then  stopped.) 

Lush  {Mellieh  and  Sir  O.  ff&nyman 
with  him),  for  the  defendant. — As  to 
the  agreement,  the  debt  accrued  before 
the  end  of  three  years,  and,  consequently, 
before  there  was  any  calculation  on  the 
profits;  this  is  enough  to  dispose  of  the 
agreement,  for  it  is  admitted  that  the  pro- 
vision respecting  the  first  three  years  does 
not  constitute  a  partnership.  But,  further, 
even  as  to  the  increase  in  the  annuity  after 
three  years,  this  is  no  part  of  the  profits 
but  merely  a  sum  measured  by  those  made 
in  previous  years.  As  te  the  settlement,  the 
father  is  already  a  creditor  for  an  annuity  j 
the  deed  transfers,  not  the  business,  but  such 
"money,"  &c.  as  may  be  in  Fenn's  hands; 
it  becomes  then  necessary  to  provide  for 
the  annuity  debt,  and  therefore  the  first 
trust  is  to  pay  the  annuity. 

[Erle,  C.J. — Suppose  a  grocer  wants  to 
marry,  and  asagns  by  his  settlement  his 
business  and  stock.] 

That  would  be  different,  because  the 
business  would  be  assigned.  Here  this  is 
not  so,  for  Fenn's  position  under  the  agree- 
ment is  not  altered  by  the  settlement,  and 
the  father  has  no  control  over  him.  The 
settlement  -still  preserves  the  business  as  the 
son's.  An  assignment  of  profits  to  a  person 
to  pay  himself  his  debt  does  not  -constitute 
a  partnership — C^v.  Hickman  (5),  in  which 

(1)  1  M.  &  S.  412. 

(2)  10  Ves.  110. 

<3)  Bnck*8  Bankr.  CaB.  48. 

(4)  17  Ves.  403. 

(5)  8  H.L.  CaB.  268;  b.  c  9  Com.  B.  Bep.  K.8. 
847;  80  Law  J.  Bep.  (ir.s.)  C.P.  125. 


Lord  Cranworth  points  out  that  the  test  i^ 
not  who  is  interested  in  the  profits,  but 
who  carries  on  the  business. 

[Byles,  J. — ^The  question  is  not  merely 
whether  in  terms  this  is  a  mortgage  of 
profits;  but,  further,  even  if  so,  can  the 
Court  see  on  the  fetcts  that,  in  truth,  it  is  a 
scheme  by  whi^  the  lath^  really  carries  on 
the  business?] 

There  is  no  fraud  in  this  case;  the  busi- 
ness begins  in  1857,  snd  is  so  jwofitable 
that  in  1859  there  is  an  eztensioB  of  it  and 
the  guarantie  given,  and  t^en  afterwanis 
the  settlement  secures  the  debt.  If  this  be 
a  partnership,  a  mortgage  -ef  a  railway  con- 
tract to  a  budcer  would  eonstttute  one.  As 
to  Whiteman  v.  Wats(m{l)j  that  case  \a 
explained  in  Labouchere  v.  Tupper  (6) ;  the 
executors  took  the  business,  but  we  do  not 
And  as  to  the  itnnttity  cases,  the  facts  are 
not  clear.  The  late  case  of  KeUhaw  v.  Jnkes 
(7)  is  also  in  our  favonx. 

Eble,  C.J. — I  am  of  opinion  that  oor 
judgment  should  be  for  the  plainti£^    The 
question  turns  on  the  operation  of  the 
marriage  settlement,  and  I  tMnk  that  it 
made  the  defendant  a  partner  by  giving 
him  an  interest  in  the  business  ;  indeed,  if 
a  losing  business,  the  principal  interest 
The  nature  of  the  business  must  be  eon- 
sidered ;  there  was  no  place  of  business,  no 
stock,  nothing  but  a  contract  with  Fenn  as 
to  underwriting,  and  a  guarantie  by  the 
defendant  for  5,000/1     T^e  defendant  was 
also  to  have  an  annuity  of  50%L  for  the 
guarantie.      By  the  manriage   settlement 
Sharp  the  younger  assigns  "all  and  singular 
the  sums  of  money,  earnings,  profits  and 
emoluments  which  were  then  in  the  hands 
of  Fenn,  and  all  such  as  should  come  into 
the  hands  of  Fenn,  on  account  of  the  under* 
writing  business,"  to  ^e  defendant  and 
Donnison.     The   result  ef  this,   together 
with  the  power  of  attorney,  was  to  hand 
over  the  entirety  of  the  business  to  them. 
With  the  first  500L  they  were  to  pay  the 
annuity,  and  if  only  500/.  accrued  from  the 
business,  every  halfpenny  would  have  been 
paid  to  the  father,  -and  there  would  have 
been  nothing  to  pay  a  creditor  if  a  loss 
happened.      The  matter  may  have  been 

(6)  11  Moo.  P.C.C.  198. 

(7)  82  Law  J.  Rep.  (n.s.)  Q.B.  217;  ■.  c  8  B. 
&  S.  847. 
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without  fraud,  and  all  may  have  originated 
in  a  mistaken  notion  of  the  defendiuit  that 
the  business  would  be  profitable,  and  there 
would   be   plenty  of  residue  (though  if 
Sharp  the  younger  were  to  employ  Fenn 
to  conduct  the  business,,  and  were  to  hand 
over  to  me  all  the  profits  to  pay  myself  an 
annuiiy  of  500/.,.  I  should  think  it  would 
look  very  suspicious),  still  the  entire  pro- 
ceeds went  to  the  defendant  tiU  he  was 
paid.    He  was*  a  principal  man.     And  it 
may  also  be  observed  that  the  payments 
were  made  into  his  banking  aecount.     I, 
howeyer,  rely  on  the  nature  of  t&e  deed.  If 
this  were    the  case  of  a  manufacturing 
business,  and  the  whole  stock  were  handed 
over,  it  would  be  beyond  argument     The 
defendant  here  takes  the  profits  eo  nomdne^ 
and  before  any  one  takes  anything:     This 
distinguishes  the  case  from  the  annuity 
cases.     Cox  v.  Hickman  (5)  is  a  rational 
decision,  and,  no*  doubt,  sound.     The  pre- 
sent case  is  one  againsi  one  of  the  trustees ; 
and  in  Coxy.  Hickman  (5)  it  was  admitted 
that  the  trustees  would  have  been  liable. 
The  business  here  is  also  peculiar,  and  all 
the  proceeds  go  to  the  trustees  to  pay  the 
defendant  first     There  may  have  been  no 
notion  of  overreaching,  and  the  defendant 
may  have  thought  that  the  business  would 
be  profitable  ;  but  the  question  ia,  whether 
the  creditors  may  come  on  the  defendant  in 
respect  of  the  profits,  and  I  think  Idiey  may. 
Byub,  J.< — I  am  of  the  same  opinion. 
We  need  not  decide  the  question  whether  a 
mortgagee  of  profits  is  necessarily  a  partner : 
we  are  to  draw  inferences  of  fact ;  and  the 
question  is,  whether  we  see  an  intention  to 
evade  the  laws  of  partnership,  which  a  man 
has  a  fight  to  do  if  he  can.     That  thLs  was 
present  to  the  defendant's  mind  is  clear. 
The  clause  in  the  agreement  as  to  the  fourth 
share  of  the  profits  is  cautiously  worded  : 
'*  If  at  the  end  of  three  years  from  the  date 
hereof  it  shall  appear  that  one-fourth  of  the 
net  averageannual  profits  during  that  period 
made  by  me  in  the  said  business  shall 
amount  to  more  than  500/.,  then  and  in 
that  case  the  said  annuity  shall  thenceforth 
be  increased  to  a  yearly  sum,  equal  to  one- 
fourth  of  such  net  average  profits. ''^    The 
person  who  drew  this  agreement  was  evi- 
dently desirous  not  to  make  a  partnership, 
and  this  is  clear   from    the    concluding 
WQiliy  **ia  no  case  are  you  to  be  considered 
with  me.''    .Then,  by  the  set- 


tlement there  is  an  express  assignment  of 
all  "money  earnings,  profits  and  emolu- 
ments," and  a  provision  for  the  re-assign- 
ment of  "  the  said  monies  and  profits."  It 
seems  to  me  that  it  was  intended  that  the 
defendant  indirectly  should  have  the  profits, 
and  these  profits  were  to  go  into  his  pocket, 
not  for  money  advanced,  but  because  of  a 
guarantie.  I,  as  a  jury,  should  be  disposed 
to  say  that,  although  in  form  it  may  not  be 
so,  yet,  in  substance,  the  father  was  to  have 
the  profits. 

Smith,  J. — I  am  of  the  same  opinion. 
The  marriage  settlement  gives  power  to 
ti^e  the  whole  of  the  profits..  It  is  not  a 
mere  mortgage;  and  I  think  it  gave  the 
defendant  &e  rights  of  a  partner ;  for  in- 
stancoj  the  right  to  have  an  account  I 
think  if  it  had  been  provided  that  he  should 
have  half  the  profits,  he  would  have  been 
ar  partner ;  and  he  is  not  the  less  a  partner 
because  he  is  to  have  the  whole.  I  think 
it  was  an  arrangement,  by  which  he^  was  to 
have  the  profits,  as  profits  eo  nomine,  and 
that  he^is  liable  as  a  partner. 

Judgment  for  the  plaintiffs* 


.] 
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Debtor  and'  Creditor — Composition  Deed 
— Bankruptcy  Act,  1861,  s,  192. 

A  composituynrdeedy  made  between  the 
defendant^  a  debtor y  of  the  first  part,  certain 
trustees  of  the  second  part,  ctnd  the  creditors 
whose  names  were  thereunto  subscribed  in 
the  schedule  of  the  third  part,  contained  a 
slattse,  whereby  the  parties  of  the  third  part 
covenanted  vnth  the  defendant  that  they 
would  not  sue,  dkc,  him,  and  that  if  they  did, 
the  defendaftt  should  be  discharged  from  cUl 
actions,  suits,  debts-  and  demands  of  those  by 
wham  he  uhis  so  sued,  4x.,  and  the  deed  be 
pleaded  in  bar: — Held,  that  if ,  on  the  trtte 
construction  of  the  deed,  this  clause  applied 
to  non-assenting  creditors,  it  ufas  unreason^ 
able,  cpnd  that  if  it  did  not,  there  was  no 
relecue  by  non-assenting  creditors;  and  that 
in  either  view  it  was  not  pleadable  in  bar 
of  a»  CKtion  by  a  no7i-assenting  creditor. 

In  this  case  there  were  cross-demurrers 
to  a  plea  and  replication. 

The  declaration  was  on  three  bills  of 
exchange  and  on  accounts  stated. 
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The  tiiird  ple»  ayerred  that  afler  the 
accruing  of  the  cause  of  actioD,  and  after 
the  llih  of  October  1861  and  the  com- 
mencement of   the  suit,  and  before  the 
plaintiff  declared,  the  defendant^  being  a 
debtor  unable  to  meet  his   engagements, 
within  the  meaning  of  the  Bankruptcy  Act, 
1861,  a  certain  deed  (set  out  in  tilie  plea) 
was,  on  the  29th  of  Febmaiy  1864,  made 
and  entered  into  between  the  defendant  of 
the  first  part)  certain  trustees  of  the  second 
port,    and  certain  persons  whose  names 
and  seals  were  thereunto  subscribed  in  the 
schedule  thereunder  written,    being    cre- 
ditors of  the  defendant,  of  the  third  part 
The  deed  recited  that  the  defendant  was 
indebted  to  his  creditors  in  divers  sums  of 
money,  and  particularly  to  the  said  several 
parties  thereto  of  the  third  part,  in  the  several 
sums  of  money  set  opposite  their  names^ 
and  conveyed  all  tiie  defendant's  property 
to  the  trustees^  upon  trust  to  realise  the 
same,  and,  after  payment  of  expeases,  to 
divide  the  residue  among  all  the  creditors 
in  a  rateable  proportion,  without  any  pre* 
ference ;  and  it  provided  that  the  trustees 
might  require  any  person  claiming  to  be  a 
creditor  to  prove  his  debt,  by  statutoiy 
declaration  or  otherwise,  in  such  manner  as 
is  required  by  the  law  of  bankruptcy ;  and 
that  any  creditor  having,  at  the  time  of 
executing  or  assenting,  for  his  demand,  or 
any  part  theieof,  any  specific  lien,  security 
or  suretyship,   might  assent  and  execute 
without-prejudice  thereta      The  several 
parties    thereto  of  the   third   part  then 
covenanted  witk  the  deleadant  that  they, 
the   parties  thereto    of  the   third    part, 
would   not  sue,    anest,   attach,    take  in 
execution,  or  otherwise  impede  or  incumber 
the  defendant  in  any  manner  on  aooount 
of  their  debts ;  and  if  they  should  do  so, 
the  defendant  should  be  dearly  acquitted, 
•xoneiated  and  for  ever  discharged  from  all 
actions,  suits,  debts  and  demimda  of  the 
cieditora  by  whom  he  should  be  so  sued, 
arrested,  attached,  taken  in  execution,  or 
otherwise  impeded  or  incnmboed,  and  the 
de^  might  be  pleaded  in  bar,  as  elfeokvally 
as  a  release  under  the  handts  and  seals  of 
such  creditors  might   It  further  provided 
that  if  the  defendant  concealed  his  property, 
or  neglected  to  delivi»>  a  decUntion  or 
statement  thereof  the  said  covenant  not 
to  sue   should   cease,    lund   tlio  creditors 
mi^t  sue  for  ike  full  amonnt  of  thdr 


debts,  or  such  part  as  they  had  not  re- 
ceived. The  other  provisions  of  the  deed 
were  immaterial  for  the  present  cssa 
The  plea  then  averred  that  everything  had 
been  done  to  make  the  deed  as  eifeetaid  on 
tiie  plaintiff  as  if  ha  had  execnted  it ;  Ast 
it  was  duly  regtstered,  notice  duly  given, 
and  a  certificate  duly  obtained ;  «id  thst 
the  plaintiff  was  a  creditor  for  his  dsin, 
withm  the  meaning  of  the  Bankrupt  Acts. 

The  plaintiff  demurred  to  this  plea,  Mid 
also  replied  that  the  amounts  of  the  defals 
due  to  the  creditors,  parties  of  the  thiid 
part,  were  by  the  deed  admitted  by  being 
in  the  deed  set  opposite  their  nanes^  widi- 
out  being  proved  by  statutory  dedandon 
er  otherwise,  as  reqmred  by  tlie  Bankiapl 
Iaw,  while  the  amount  of  tiie  piamtiff's 
debt  was  not  so  admitted,  and  he  thssefoie 
was  not  on  an  e^ual  footing  witk  tiie  other 
creditors. 

To  this  replication  there  was  a  demurrer. 

/.  BrcwH^  for  the  plaintiffl— Tlie  cove- 
nant not  to  sue  is  limited  to  those  executiog 
the  deed.  Hie  parties  of  the  third  pert. 
Li^  V.  Cheeidnmigh  (1)  la  in  poiat;  in 
that  ease  Mamavffki  v.  Bwneil  (2)  is 
CBq>lained  in  the  judgment  The  point  hss 
been  decided  on  this  very  deed  inUie  Bsak- 
ruptey  Coax^i^^Ez  pmrU  SwUik^  rt  WyaU 
(3).  If  the  covenant  extended  to  disssnting 
creditors,  it  would  be  vnreasonable;  for  a 
debtor  has  no  rif^t  to  subject  his  creditor 
to  tiie  loss  of  hiiv  debt  on  his  awkg—D^ 
▼•  King  (4). 

[Eeli,  CJ. — Sni^Kiae  the  danse  struck 
out,  and  an  action  by  an  assenting  creditor, 
would  the  deed  be  pleadable  f] 

^o--£yre  v.  Arekar  (5)  and  Tk€  Ipritme 
Parklfxm  Ore  Company  (6).  Either  the 
oovraant  applies  only  to  signing  creditiKB, 
or  it  is  unieaaonahle.  In  ffidbom  v.  Bar- 
day  (7),  in  the  ExidiMpitt  Chambor,  it  ii 
said  in  the  judgment,  '^  We  are  not  to  be 
understood  as  in  any  way  ovomling  the 
decision  in IXstfv.  Kim9(4!^ . . .  Wededde 

a)  5  Goo.  B.  lUp.  K.&  741;  1.0.  28  Lsw  J. 
Sflfk.  (a.s.)  ap.  soa. 

<S>  1H«L4N,  611;8.«.MLawJ.B0p.(«.a) 
Exch.  19^ 

(3)  S  W.  Sep.  e»2. 

(4)  S  H.  4  C.  84;  s.e.  SS  Lew  J.  Rep.  (KS.) 
XKelL47. 

(5)  16  0iaa.  KRcpwN.aeSS;  ■.cSSLawJ* 
B^  (ir.B.)  CLP.  296. 

{(S\  2  H.  40.  829;  8.0.  83  Iaw  J.  Sep.  (v.8.] 
Bnk.l9S. 
(7)  3  H.  4  a  SCI. 
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the  present  point  in  &Toar  of  the  defendant) 
because  we  oonstnie  the  ei^th  covenant  in 
this  deed  as  amounting  to  a  simple  covenant 
not  to  sue,  except  so  far  as  is  necessary  to 
prevent  the  discharge  of  third  parties,  and 
no  more."  Seoondiy,  there  is  an  inequaHty, 
for  whilst  the  debts  of  the  scheduled  cre- 
ditors are  admitted,  the  other  creditors  are 
called  on  to  prove  theirs  by  statatoiy  declsr 
nUkdL 

[The  CoiTBT,  however,  intimating  that 
th^  did  not  think  that  the  schedule  created 
an  estoppel,  this  point  was  dropped.] 

iSyto,  for  the  defendant — Ciapham  v. 
AUanmm  (8)  and  many  oUier  cases  shew 
that  such  a  deed  is  a  defence  against  non- 
exeeating  creditors,  if  it  is  not  unreasonablCi 
The  case  of  Lepg  v.  Ckeeaebrongh  (1)  has 
been  remarked  on  in  Wells  v.  Haeon  (9), 
where  it  was  pointed  out  that  the  woid 
"  actually "  was  there  used.  The  question 
is,  what  is  the  intention  of  the  deed  f  and 
the  intention  is  to  prevent  actions,  not  to 
forfeit  debts.  In  MacnoMghl  v.  Rusiell  (2) 
the  covenant  was  more  extensive  than  it  is 
here ;  all  benefit  was  to  be  lost  under  the 
deed.  So  also  in  Gardner  v.  Chapman  (10). 
In  Dell  V.  Kinp  (4)  the  debt  was  to  be 
lost ;  hwe  it  may  go  to  the  trustees. 

[Erlb,  C.J. — If  the  creditorB  sue,  the 
defendant  is  to  be  venerated  firom  all 
"  debts  and  demands."] 

But  the  danse  as  to  tne  covenant  being  no 
longer  binding  if  the  debtor  conceals  bis 
property,  shews  the  debt  is  not  gone^  and 
80  does  Uie  keeping  up  the  remedies  against 
safeties.  Con.  Dig.,  tit  '  Release'  (£.),  the 
cases  collected  in  2  Smiih'e  Lead.  Cos.  (5th 
edit),  451,  and  the  recent  case  of  LyaU  v. 
Edwards  (11),  shew  the  release  is  restrained 
by  the  intention.  The  clause  is,  in  £act,  a 
eovenaat  not  to  sue.  He  also  referred  to 
Dingttelly.  Edwards  (12),  Qarrod  v.  Simp- 
stm  (13),  WaUter  v.  iVmU  (14)  and  BpUzsr 
V.  Ohaffm  (15). 

J.  Brown  replied. 

(8)  4  B.  IK  8.  7S0  ;  s.  c.  ofOe,  Q.B.  40. 

(0)  5S  Law  J.  Bep.  (ir.s.)  Q.K  204. 

(10)  7  Ckna.  B.  Bep.  N.S.  817;  8.0.  29  Law  J. 
Bep.(ir.&)C.P.  281. 

(U)  6  HazL  h  K.  837;  s.  0. 80  Law  J.  Bep.  (n.b.) 
Excli.  198. 

(1^  4  B.  ft  a  788;  b.  e.  88  Law  J.  Bep.  (n.s.) 
Q.B.  1«. 

(18)  8  H.  It  C.  895;  %.  0.  anU,  Exch.  70. 

(14)  IlMd.  408;  ■.  c.  okU,  Exch.  78. 

(15)  14  Com.  B.  Bep.  N.S.  686:  8.  c.  88  Law  J. 
B^  (».a)  C.P.  7. 


Eble,  C.J. — ^I  am  of  opinion  that  our 
judgment  must  be  for  the  plaintiff.  The 
question  is,  whether  this  is  a  valid  plea^ 
under  the  192nd  section  of  the  Bankruptcy 
Act,  1861.  It  is  dear  that  a  deed  may  be 
valid  under  the  act  without  a  release,  and 
give  protection  ;  but  it  cannot  be  pleaded 
in  bar  as  a  release—^yr^  v.  Ardker  (5). 
There  is  a  clause  of  rdease  in  this  case; 
and  if  it  had  been  only  a  covenant  not  to 
sue^  the  deed  would  have  been  a  valid  bar, 
as  appears  firom  the  judgments  of  Black- 
bum,  J.  in  Hidson  v.  Barclay  (7),  and  of 
this  Court  in  S^tkser  v.  Chaffers  (15).  I^ 
however,  the  clause  of  release  goes  farther, 
and  entails  a  forfeiture  of  debts  if  actions 
be  brought,  that  clause  is  void  against  non- 
executing  creditors.  And  I  am  of  opinion 
that  this  deed  is  open  to  this  objection. 
The  words  are,  "  if  tiiey  should  sue,  Ac  the 
defendant  on  account  of  their  debts,  the 
defendant  should  be  clearly  acquitted,  ex- 
onerated and  for  ever  disdiarged  from  all 
actions,  smta,  debts  and  demands";  so  that 
if  a  creditor  bound  by  the  deed  sued,  he 
would  forfeit  his  debt  I  am  desirous  of 
construing  the  deed  so  as  not  to  make  it 
void.  The  case  of  Legg  v.  Cheesebrough 
(1)  shews  that  a  deed  may  be  valid  under 
section  192.  and  give  {protection,  and  con- 
tain a  clause  of  release  and  ibrfeituie,  pro- 
vided the  forfeiture  be  limited  to  the  signing 
creditors ;  and  in  that  case  the  Court  held 
that  the  clause  of  forfeiture  was  so  limited. 
The  present  deed  is  drawn  with  a  marked 
distinction  between  executing  and  non- 
executing  creditors ;  the  parties  are  "the 
persons  whose  names  and  seals  are  hereunto 
subscribed  in  the  schedule  hereunder 
written,"  and  the  release  is,  that  "they 
the  said  parties  thereto  of  the  third  part 
would  not  sue,"  &o.;  and  if  l^ey  should 
do  so^  the  defendant  should  be  acquit- 
ted ftom  the  actions  of  "aU  creditors 
by  whom  he  should  be  so  sued."  The 
clause  is  not  so  dear  as  in  Legg  v. 
Cheesebrough  (1).  But,  at  all  events,  the 
defendant  is  in  this  dilemma :  if  the  clause 
applies  to  non-executing  creditors,  it  is 
unreasonable;  if  it  does  not,  the  present 
defendant  has  not  executed  any  rdease^  and 
therefore  there  is  no  defence  to  plead. 

Btlss,  J. — I  am  of  the  same  opinion. 
The  plea  sets  out  a  deed,  containing  the 
following  dause  of  rdease — [His  Lordship 
read  it]. — Such  a  dause  is  unreasonable  aa 
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to  a  non-executing  creditor;  for  directly 
his  writ  issued  his  debt  would  be  gone, 
even  without  notice  of  the  deed  Dell  v. 
King  (4)  shews  such  a  clause  is  unreason- 
able ;  the  only  difference  between  that  case 
and  the  present  is,  that  in  Dell  ▼.  King  (4) 
the  clause  in  terms  applied  to  all  creditors, 
here  only  to  the  parties  to  the  deed,  and 
without  the  act  would  be  no  bar.  But  then 
the  act  says,  "  the  deed  diall  be  as  valid 
and  effectual  and  binding  on  all  the  cre- 
ditors of  such  debtor  as  if  they  were  parties 
thereto  ";  and  the  ease  of  Dell  v.  King  (4) 
was  distinctly  nj^eld  in  the  Ezcheqner 
Chamber  as  to  the  present  point 

Smith,  J. — ^I  am  of  the  same  opinion. 
If  the  clause  be  confined  to  those  executing 
the  deed,  then,  according  to  the  case  of 
Legg  v.  Cheesebrough  (1),  it  has  ncy  opera* 
tion  on  the  non- assenting  creditois.  I 
wish  to  give  no  opinion  on  the  construction 
of  the  deed.  It  is  not  necessary ;  for  the 
defendant  must  contend  that  it  binds  non- 
executing  creditors ;  and,  if  that  be  so,  I 
think  that  the  clause  is  unreasonable,  and 
cannot  operate  on  non-executing  creditors. 

Judgment  for  the  plaintiff. 


I Q  g^      (  BILBSS  V.  TS£  LONDON,  BBIOHTON 
-jj       g    <        AND    aOUTH-COASV    RAILWAY 
^     '    {       COMPANY. 

Railway — Negligence — Level  Crossing. 

The  defendants'  railway  crossed  a  carriage 
road  on  a  level;  there  were  locked  carriage 
gates  and  smn^  gates  for  foot  passengers; 
the  trains  were  frequent^  the  crossing  wcu  on 
a  curvcy  and  a  bridge  near  to  it  over  the  line 
obstructed  the  view  in  that  directum.  Two 
trains  passed  about  the  same  time^  and  whilst 
the  plaintiff's  attention  was  directed  to  one 
the  other  knocked  him  down  : — Held,  that^ 
although  there  might  be  no  statutory  pro- 
insioM  for  the  safety  of  such  afootpassenger^ 
yet  under  the  circumstances  there  wae  evi- 
dence of  negligence  to  go  to  the  jury j  and  the 
Judge  was  not  bound  to  nonsuits 

The  declaration  ia  this  action  contained 
two  counts,  the  first  alleging  that  the  de- 
fendants' railroad  crossed  a  highway  for 
carts  and  carriages,  yet  they  did  not  employ 
a  guard  to  open  and  shut  the  gates  next 
the  highway,  so  that  persons  passing  on 
the  highway  should  not  be  exposed  to 


danger,  and  did  not  take  proper  care  of  the 
crossing  for  protecting  poBOBS  using  it, 
whereby  the  plaintiff  whilst  lawfully  using 
the  crossing  was  knocked  down  by  an  engine 
and  hurt ;  the  second  alleged  that  the  de- 
fendants- negligently  drove  an  engine  ao  as 
to  knock  hi^down^ 

There  was  a  jrfea  of  not  guilty. 

It  appeared  at  the  trial  that  the  number 
of  trains  which  passed  the  crossing  was 
veiy  considerable;  that  the  crossing  was  on 
a  curve,  and  that  about  150  yards  from  it 
there  was  a  bridge  over  the  line  whidi 
obstructed  the  view  of  trains  from  thai 
direction  till  they  were  partiy  under  it 
The  gates  at  the  crossing  consisted  of  car- 
riage gates,  which  were  locked,  and  swing 
gates  for  foot  passengers.  The  plaintifi^ 
who  was  deaf  of  one  ear,  had  partly  got 
on  the  line,  when  his  attention  was  attracted 
by  an  engine  whioh  ran  by  on  the  up-hne, 
and  whilst  hi»  attention  was  thus  diverted, 
a  down  train,  which  passed  about  the  same 
time,  knocked  him  down. 

At  the  trial,  before  Erie,  C.J.,  the  juiy 
found  a>  verdict  for  the  plaintiff,  and  the 
learned  Judge  (who  thought  there  was  no 
liability  on  the  defendants),  giving  leave 
to  the  defendants  to  move  to  set  aside  such 
verdict  and  enter  the  verdict  for  themsdves, 
if  the  Court  should  be  of  opinion  that 
there  was  no  evidence  of  n^ligence. 

A  rule  nisi  having  been  granted  pursuant 
to  such  leave, 

Parry,  Serf,  and  Joyce  now  shewed  cause. 
— Independently  of  any  obligation  by  sta- 
tute, there  is  a  conmon  law  liability,  and 
there  should  be  proper  oaie  taken  and  proper 
notice  of  the  danger  given.  And  according 
to  Scott  V.  the  London  Dock  Company  (1), 
it  lies  on  the  other  side  to  shew  that  there 
has  been  no^negligenca  As  to  the  statutoiy 
obligation,  it  is  true  that  there  is  ne  pro- 
vision as  to  footpaths  in  the  8  &  ^Yit^ 
c  20,  and  that  section  4Z.  only  refers  to 
carriage  roads,  but  section  46.  shews  that 
the  road  generally  must  be  over  or  under 
the  railway,  and  2  (&  3  Vict  c.  45.  s.  1.  and 
5<&  6  Vict,  c  55.  s.  9.  are  still  in  force,  and 
though  they  also  relate  to  carriage  roads, 
yet  ti^e  one  provides  that  steps  shall  be 
taken  that  the  ^^  persons,  carts  or  carriages '^ 
shall  not  be  exposed  to  danger,  and  the 
other  provides  for  interference  of  the  Board 

(1)  Ante,  Ezcih.  17. 
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of  Trade  '^for  the  public  safety."  It  most 
farther  be  borne  in  mind  that  a  carriage 
road  includes  a  footway.  This  was  a  pecu- 
liarly dangerous  place;  trains  were  per- 
petually passing,  there  was  a  ^;urve,  and 
there  was  a  bridge  obstructing  the  view. 
Some  notice,  or  some  man,  should  haveibeen 
placed  there,  and  a  swing  gate  was  improper. 
BoviU  and  Hcmnen^  in  support  of  the 
rule. — ^There  is  no  power  in  or  duty  on  the 
railway  company  to  obstract  a  footpath. 
The  8  db  9  Yict.  <c.  20.  now  regulates  level 
crossings,  -and  that  only  refers  to  the  safety 
of  carriages  and  cattle,  and  even  if  the  other 
statutes  are  in  force,  the  word  "  person"  in 
2&  dVict  c  45.  means  those  attending  to  the 
carriages  or  cattle,  and  the  "  public  safety" 
mbk  6  Vict.  c.  66.  refers  to  the  same  object. 
Again,  the  distinct  provision  in  8  &  9  Vict, 
c  20. 8.  48.  as  to  l6V«l  crossings  near  stations 
is  in  &vottr«of  the  defendants.  What  negli- 
gence there  has  ^been  it  is  difficult  to  see. 
The  only  things  suggested  that  we  should 
have  done  are  that  we  should  have  had  a 
noti«e  or  a  man  there,  or  a  different  gate. 
As  to  a  notice,  there  could  be  none  ex- 
cept that  -trains  were  perpetually  passing, 
and  that  it  was  dangerous  to  cross,  which 
was  no  more  than  would  strike  any  one, 
and  certainly  a  person  living  near  the  spot; 
as  to  putting  a  man  there,  the  consequence 
of  a  decision  that  we  should  have  done  so 
would  be  that  we  must  put  one  wherever 
a  footpath  crosses  the  line ;  and  as  to  the 
gate,  it  is  difficult -to  see  how  a  swing  gate 
is  improper. 

Eblx,  C  J.'^-I  am  of  opinion  iihat  the 
rule  should  be  discharged.  I  am  fully  im- 
pressed with  the  necessity  of  not  imposing 
duties  on  ^railway  companies  beyond  what 
the  statutes  intended.  I  do  not  intend  to 
lay  down  a  rule  as  to  footpaths  elsewhere, 
or  to  interfere  with  the  statute  law.  The 
ground  of  my  decision  is  the  great  degree 
of  risk  in  this  place;  there  were  many 
trains,  it  was  on  a  curve,  and  near  a  bridge. 
The  noises  of  the  different  trains  would 
interfere  with  each  other,  and  the  bridge 
would  obstruct  the  sight,  and  I  am  there- 
fore •unable  to  say  that  the  Judge  was  bound 
to  nonsuit 

Byxes,  J.y  Keating,  J.  and  Smith,  J. 
concurred. 
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I      LAKGLST  V.  HBADLAKD. 

Attorney — Compromise  of  Action, 


The  plaintiff  reoovened  judgment  and  took 
the  defendant  on  a  ca.  sa. ;  W,  attorney  of  the 
plaintiff* s  faihery  agreed  tnth  the  defendant^ 
that  on  delivery  of  certain  documents  he 
would  discharge  the  defendant;  the  documents 
were  delivered,  and  W.  gave  defendant  an 
order  of  discharge,  directed  by  die  plaintiff 
to  his  attorney ;  the  sheriff  refused  to  dis- 
diargeytis  the  order  was  not  directed  to  himt 
— Held,  that  4he  defetidant  weu  entitled  to 
his  discharge  on  -condition  that  no  actions 
were  brought  against  the  sheriff  or  any  one 
else,  and  thai  the  plainiiff^s  attorney's  reme- 
dies on  the  judgment  shotdd  not  %e  jare- 
judiced. 

This  was  a  ^rnle  calling  on«the  plamtifT 
(upon  notice  of  the  rule  being  given  to  him 
and  his  attorney)  to  shew  cause  why  the 
defendant  should  not  be  discharged  out  of 
custody. 

The  plaintiff,  a  .miner,  having  obtained 
judgment,  the  defendant  was  taken  in 
execution  at  his  suit.  The  affairs  of  the 
plaintiff  requiring  arrangement,  his'&ther 
interfered  through  a  Mr.  Wren,  his  own 
solicitor,  and  negotiations  took  place  be- 
tween Wren  and  the  defendant  and  his 
attorney,  which  ended  in  an  agreement 
that  if  the  defendant  woidd  hand  to  Wren 
a  certain  duplicate  and  a  certain  bill  of 
ezchan^  Wren  would  discharge  the  de- 
fendant out  of  custody.  l%e  duplicate  and 
bill  of  exchange  were  handed  to  Wren, 
and  Wren  gave  to  the  defendant's  attorney 
the  following  document  signed  by  the 
plaintiff : 

<'  In  the  Common  Fleas. 

H.  W.  Langley,  plaintiff. 
H.  Headland,  defendant 

I  hereby  consentthat  the  above  defendant 
be  discharged  from  the  custody  of  the 
sheriffs  of  London,  -and  request  you  to 
take  the  necessary  «teps  to  effect  Ms  dis- 
charge. 

Yours,  Ac.  H.  W.  Langley, 

Witness  The  above-named  plaintiffr 

W.  W.  Wren,  4ittomey,  Ac. 
To  Mr.  Wallinger, 

Plaintiff's  attorney.**' 
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The  defendant's  attorney  took  this  docu- 
ment to  the  plaintiff's  attorney,  but  he 
refdsed  to  act  on  it  as  he  should  lose  his 
costs,  and  detained  the  document.  An  ap- 
plication was  then  made  to  Keating,  J.  for 
an  order  to  discharge  the  defenduit,  who 
referred  the  matter  to  the  Court|  which 
made  no  order  on  condition  that  the  docu- 
ment was  delivered  up  to  the  defendant. 
This  was  done,  and  the  document  was  then 
tendered  to  the  sheriff,  but  he  refused  to 
dischaige  the  defendant,  as  the  document 
was  not  directed  to  the  sheriff  but  to  tha 
plaintiff's  attorney.  Application  was  then 
made  to  Wren  to  give  an  order  of  discharge 
directed  to  the  i&eriff,  but  he  refused  to 
interfere  further  an  the  matter,  Imng  evi- 
dently unwilling  to  interfere  in  this  question 
of  costs,  which  had  not  occurred  to  him. 
Application  was  then  made  to  the  Court  to 
grant  the  present  rule,  which  they  did,  on 
condition  that  notice  should  be  ^ven  to 
the  plaintiff's  attorney  as  well  as  tha 
plaintiff. 

No  one  i^peared  on  behalf  of  the  plaintifi!. 

Bridge  appeared  to  shew  cause  on  behalf 
of  the  plaintiff's  attorney,  and  was  decided 
to  have  a  lociu  standi, — ^The  same  attorney 
is  still  attorney  on  the  record,  and  has  a 
lien  on  the  judgment,  and  the  Court  will 
do  nothing  to  deprive  him  of  his  rights. 
The  case  of  Barker  v.  8t  Q»i$Uin{l)  was 
the  case  of  an  action  against  the  sheriff  and 
not  of  the  interference  of  the  Court  Here 
the  Court  is  askejd  to  interfere  in  exercise 
of  its  equitable  jurisdiction  to  enforce  jm 
agreement  which  wiU  damnify  the  attorney, 
and  they  will  not  do  that  in  lace  of  the  doc- 
trine that  the  Court  will  do  all  it  equitably 
can  to  get  the  attorney  his  costs — JSx  parte 
Oatne8(2).  The  only  case  in  which  the  Court 
has  so  interfered  was  when  there  was  a  new 
attorney  and  satis&ction  entered  up  on  the 
record — Marr  v.  Smith  (2).  He  also  dted 
1  ChiUi^a  FracUcCj  11th  edit,  137. 

Mellory  in  support  of  the  rule,  cited  1 
Chdtt^$  Practice,  11th  edit,  137,  the  Judg- 
ment of  Bayley,  J.,  in  Marr  v.  SmUhl3) 
and  Jordan  v.  Ilunt{4t), 

(1)  12  Mee.&  W.  Ul;  1.0. 18  Law  J.  Bep.  (n.s.) 
Exch.  144. 

(2)  88  Law  J.  Bep.  <v.s<)  SzdL  817. 
(8)  4  K  &  Aid.  469. 

(4)  8  DowL  P.O.  666. 


Btlbs,  J. — ^This  is  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  d^sndant 
should  not  be  discharged  out  of  custody, 
and  the  plaintiff  does  not  appear,  but  the 
Court  ordered  that  his  attorney  should  have 
notice  lest  iigustice  should  be  done,  and  hs 
has  appeared.  On  this  rule  we  must  assome 
that  the  plaintiff  consents^  and  indeed  1 
cannot  see  how  he  can  do  otherwisa  He 
signed  a  discharge  directed  to  his  own 
attorney,  and  the  full  oonmderation  hai 
been  paid  by  the  ddlmdant   The  sheriff 
sees  that  the  authori^  is  not  directed  to 
him,  and  refuses  to  release  the  detmdant 
without  the  authority  of  the  plaintiff's  si* 
tomey.   TUs  the  attorney  reuses  to  giv«^ 
and  Uie  Court  on  a  previous  occasion  said 
that  they  would  not  call  upon  him  to  do  so, 
but  ordered'  that  the  document  should  bs 
given  to  the  defendant  to  be  shewn  to  the 
dieri£^  who  says  that  he  will  act  if  he  has 
the  authority  of  the  Court    It  is  tnie  that 
the  lien  of  the  plaintiff's  attorney  did  not 
occur  to  Wren,  but  this  ought  not  to  ^ju- 
dioe  the  defendant,  and  he  is  entitled  to  be 
diachaiged.  The  simple  question  is,  whether 
it  is  an  answer  to  this  application  that  the 
attorney's  lien  remains,  and  the  cases  shew 
that  thjB  is  no  answer.    The  rule  will  bo 
made  absolute  on  the  terms  that  no  action 
be  brought  itgainst  the  sheriff  or  any  one 
else,  and  farther  that  it  shall  be  without 
prejudice  to  the  attorney's  remedy  on  tha 
judgment. 

KsATXVG,  J. — ^I  am  of  the  same  opinion. 
For  some  time  I  doubted  how  &r  the  equxt* 
able  jurisdiction  of  the  Court  could  be 
invoked  on  these  fMsts.  But  the  Court  on  a 
previous  ooeasion  ordered  that  the  plaintiff 
attorney  should  restore  the  document  to  the 
dtfendant,  and  thereby  the  Court  at  least 
sanctioned  his  havingpossession  of  the  doca- 
ment,  which  he  used  with  the  object  of 
^getting  out  of  custody.  Therefore,  as  the 
plaintiff  consented  to  the  discharge,  andhas 
not  appeared  to^y,  we  must  conclude  that 
this  i^greement,  though  originally  obtained 
by  Wren,  has  been  ratified  by  him,  and  we 
must  give  effect  to  it;  but  on  the  conditions 
mentioned  by  my  Brother  Byles. 

Bule  absolute,  on  above  cosuIMmu. 
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BAWLINOS  V.  MOROAK. 


Landlord  and  Tenant — GooeMxnJL  to  Re- 
pair— Damages. 

The  defendant  was  lessee  of  a  house,  and 
the  piasniiff  one  of  the  reversioners  and  les- 
sors. Before  the  end  of  the  lecue  the  lessors 
agreed  verbally  tffith  M.  that  he  should  have 
a  letue,  to  commence  at  the  end  of  that  of  the 
defendant,  the  house  to  be  pulled  down  by 
M,  and  new  premises  built  by  him.  The 
defeiulant  left  the  house  out  of  repair  at  the 
end  of  the  lease,  M.  afterwards  entered, 
and  some  time  after  that  the  verbal  agree- 
fnent  was  put  into  uniting,  and  the  house 
pfdled  down.  The  plaintiff  brought  an 
action  against  the  defendant  on  a  covenant 
M  his  Uue  for  not  keeping  and  yielding  up 
the  house  in  good  repair : — Held,  that  the 
jury  were  not  compelled  to  give  only  nominal 
damages. 

This  was  an  action  brought  to  recover 
damages  for  breach  of  covenant  to  repair 
and  yield  np  in  repair  certain  premises, 
and  also  to  yield  up  certain  fixtures.  The 
defendant  paid  money  into  court.  The 
i^al  question  between  the  parties  was, 
whether  the  plaintiff  was  entitled  to  more 
than  nominal  damages  in  respect  of  the 
nonrepair  of  the  premises;  and  at  the  trial 
the  following  were  agreed  to  be  the  facts 
of  the  case :  The  defendant  was  tenant  of 
a  house  under  a  lease  for  twenty-one  years 
expiring  on  the  25th  of  December  1863, 
and  containing  the  covenants  on  which  the 
action  was  brought;  and  the  plaintiff  was 
owner  of  one-fifth  of  the  reversion.  For  a 
considerable  period  before  the  expiration 
o(  the  lease  the  premises  were  out  of  repair, 
and  80  remained  up  to  its  termination. 
In  June  1863  the  defendant  made  an  offer 
for  a  new  lease,  but  the  offer  was  not 
accepted.  Before  the  expiration  of  the 
lease  the  Messrs.  Myers  became  the  owners 
of  a  fifth  of  the  reversion,  and  also  before 
such  expiration  it  was  agreed  between 
them  and  the  reversioners  (of  whom  the 
plaintiff  was  one)  that  the  premises  should 
he  pulled  down  and  a  lease  of  the  ground 
granted,  at  a  greatly  advanced  rent  from 
the  25th  of  December  1863,  to  the  Messrs. 
Myers,  who  were  to  lay  out  a  large  sum  in 
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new  buildings.  The  defendant  left  at  the 
termination  of  his  lease,  and  the  Messrs. 
Myers  entered  on  the  26th  of  December 
1863,  and  in  January  1864  commenced 
pulling  down  the  old  house,  which  was 
demolished  by  June.  The  agreement  be- 
tween Messrs.  Myers  and  the  reversioners 
was  reduced  into  writing  in  March  1864. 
The  condition  of  the  premises  at  the  termi- 
nation of  the  lease  formed  no  ingredient  in 
the  Messrs.  Myers'  calculations  in  making 
their  bargain.  The  sum  paid  into  court 
was  sufficient  to  cover  the  plaintiff's  share 
of  the  fixtures  and  nominal  damages  for 
not  repairing  the  premises  and  yielding 
them  up  in  repair,  and  a  certain  sum  was 
fixed  on  as  the  additional  damage  if  the 
plaintiff  was  entitled  to  more  than  nominal 
damages  for  such  non-repair  and  not  yielding 
up  in  repair. 

The  learned  Judge  directed  a  verdict  for 
the  plaintiff  for  the  agreed  sum,  with  leave 
to  the  defendant  to  movie  to  set  it  aside 
and  enter  a  verdict  for  the  defendant  if  on 
the  above  agreed  facts  the  plaintiff  was 
only  entitled  to  nominal  damage& 

A  rule  nisi  was  obtained  pursuant  to 
such  leave. 

(yMalley  and  Holl  now  shewed  cause. — 
The  legal  title  was  in  the  plaintiff  at  the 
end  of  the  tenancy.  Even  if  there  had 
been  a  written  agreement  at  law,  there 
would  only  have  been  an  action  for  the 
breach;  but  here  it  was  only  oral,  and  did 
not  bind  even  in  equity.  Even  if  nominal 
damages  were  only  recoverable  during  the 
tenancy,  the  right  of  action  for  substantial 
damages  accrued  at  the  end  of  the  tenancy, 
and  cannot  be  affected  by  what  took  place 
subsequently.  It  does  not  lie  in  the  defen- 
dant's mouth  to  say  that  his  breach  of 
covenant  did  not  cause  damage — Clow  v. 
Brogden  (1),  Smith  v.  Peat  (2),  Nickson  v. 
Denham  (3),  Doe  v.  Rowlands  (4),  Turner 
v.  Lamb  (5),  Dalby  v.  the  Intlia  and 
London  Life  Assurance  Company  (6). 

(1)  2  Man.  &  G.  89 ;  b.  a  2  So.  N.B.  802. 

(2)  23  Law  J.  Eep.   (N.s.)  Ezch.  84;  1.0.  9 
£xch.  Rep.  161. 

(3)  1  Irish  Law  Reports,  100. 

(4)  9  Car.  &  P.  734. 

(5)  14  Mee.  k  W.  412. 

(6)  15  Com.  B.  Rep.  365;  8.c.  24  Law  J.  Rep. 
(N.s.)  C.P.  2. 
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Hftddlegton  and  Beasley^  in  support  of 
the  rule. — In  all  breaches  of  contract  the 
damages  ought  to  be  in  proportion  to  the 
benefit  which/ would  have  accrued  from 
its  performance — MarzetU  v.  Willtanus  (7). 
Here  there  was  an  offer  in  June  bj  the 
defendant  to  repair  and  to  give  a  higher 
rent.  The  offer  was  not  accepted;  but  during 
the  tenancy  an  agreement  was  made  with 
the  Messrs.  Myers  whidi  involved  the 
necessity  of  pulling  down  the  house.  The 
plaintiff,  therefore,  never  intended  that  the 
house  shoidd  be  repaired;  its  non-repair 
became  immaterial,  and  he  sustained  no 
damage.  The  decisions  in  Davis  v.  Under- 
uworf  (8)  and  in  Clc/w  v.  Brogden  (1)  were 
based  on  the  liability  to  the  superior 
landlord.  They  also  dted  Marriott  y. 
CoUan  (9). 

• 

Eblb,  C.J. — ^I  am  of  opinion  that  this 
rule  should  be  discharged.  The  action  is 
brought  against  the  defendant  as  tenant 
for  breach  of  a  covenant  to  keep  and  leave 
the  premises  in  repair.  In  general  when 
an  agreement  is  broken  the  plaintiff  is 
entitled  to  recover  such  a  sum  of  money 
as  would  enable  him  to  have  what  he  con- 
tracted for.  Why  in  this  case  should  he 
not  recover  that  sum,  or  at  least  more 
than  nominal  damages?  The  defendant 
says  that  there  was  an  advantageous 
agreement  vdth  the  Messrs.  Myers.  I 
think  there  is  nothing  in  that  The 
Myers's  agree  to  pull  down  the  premises; 
but  the  agreement  was  only  oral,  and 
it  was  a  proposal  not  binding  on  either 
party.  Such  a  proposal  ia  not  a  matter  I 
should  put  to  the  jury  as  worth  much  con- 
sideration, though  I  should  not  exclude  it. 
The  question  is,  whether  in  law  the  Judge 
would  be  bound  to  direct  the  jury  to  find 
only  nominal  damages,  and  I  think  that  he 
would  clearly  not  be  so  bound.  We  are  not 
called  on  to  say  what  the  amount  should 
be ;  that  is  agreed  on.  If  before  the  cause  of 
action  accrued,  and  during  the  term,  there 
had  been  a  binding  agreement  to  assign, 
that  would  have  been  more  material;  but 
I  do  not  say  that  even  then  the  jury 

(7)  1  B.  &  AH.  415. 

(8)  2  Hurl.  &  N.  570  ^b.c.  27  Law  J.  R«p.  (v.s.) 
Exch.  113. 

(9)  2  Car.  &  K.  553. 


would  be  compelled  to  give  only  nospnal 
damages. 

Byles,  J. — I  am  of  the  same  opinion* 
There  being  only  a  parol  agreement  by  the 
plaintiff  during  the  term,  there  was  no 
legal  obligation  on  either  party  in  equity 
or  law;  and  at  the  end  of  the  tenancy  the 
plaintiff  was  entitled  to  sue  for  non-repair. 
It  is  true  that  he  aftenrards  parted  with 
the  reversion;  yet  he  may  have  been 
damaged.  He  may  have  got  less  from  the 
Myers's,  or  had  a  smaller  market  from  the 
state  of  the  premises.  It  seems  to  me  that 
even  if  there  had  been  a  binding  agreement 
these  observations  would  apply.  I  think 
in  such  cases  the  proper  direction  is,  not 
"You  can  only  give  nominal  damages," 
but  "  Yon  are  not  bound  to  give  more  Uum 
nominal  damages." 

Keating,  J. — I  am  of  the  same  opinion. 
The  term  ended,  and  the  agreement  -with  the 
Myers's  was  not  in  an  enforceable  form  till 
after.  If  an  action  had  been  brought  during 
the  intervening  period  the  plaintiff  would 
clearly  have  been  entitled  to  reoover.  Sub- 
sequent circumstances  cannot  deprive  the 
pbuntiff  of  that  right.  Even  if  there  had 
been  a  binding  agreement  before  the  end 
of  the  term,  I  should  doubt  whether  there 
would  be  any  difference;  but  it  is  not 
necessary  to  decide  this. 

Smith,  J. — I  am  of  the  same  opinion. 
The  premises  being  out  of  repair  at  the 
end  of  the  term,  a  right  to  sue  accrued; 
but  it  is  said  that  there  was  an  agree- 
ment with  the  Myers's  which  shews  that 
there  was  no  damage.  This  agreement, 
however,  was  not  binding;  and  even  if 
it  had  been,  I  should  doubt  if  it  could 
be  taken  into  consideration,  though  it 
is  not  necessary  to  decide  this.  How 
an  agreement  between  the  plaintiff  and 
the  Myers's  can  be  an  estoppel  I  cannot 
see;  it  does  not  seem  to  be  one  ^ther  in 
law  or  good  sense:  but  I  should  be  sorry 
to  say  that  a  binding  agreement  would  not 
affect  the  question  of   damages  without 

further  consideration. 

Bule  ditckarffed. 
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Bankruptcy  Act,  1%%\—Dted  of  In- 
ipedorthip — Fieri  Facias. 

After  aeiion  camflt^nced  and  bejwre  judg- 
ment a  deed  of  inspectorship,  executed  by  the 
defendcaUy  was  duly  filed  and  registered,  and 
a  certificate  thereof  obtained;  judgment  was 
signed  and  the  defendanCs  goods  taken  under 
n  fL  fa.  On  an  interpleader  summons  the 
thertff  wcLS  ordered  to  withdraw  on  the 
payment  into  court  by  the  inspectors  of  a 
certain  sum  of  money.  The  plaintiffs  ob- 
tained a  rule  to  shew  cause  why  part  of  this 
money  should  not  be  paid  to  them  in  satis- 
jfaction  of  their  Judgment,  on  the  ground  that 
the  deed  ought  to  have  been  pleaded : — 
Hold,  that  without  leave  of  the  Court  of 
Bankruptcy  they  could  not  make  their  execu- 
tion cuHxilable,  and  that  the  inspectors  were 
entitled  to  the  money, 

Wbitmore  v.  Wakerley  (1)  distinguished. 

This  was  a  rule  calling  on  the  defendant 
to  shew  cause  why  the  sum  of  159^  3«.  1 U. 
and  the  costs  of  the  application  should  not 
be  paid  out  of  court  to  the  plaintiffs  out 
of  the  sum  of  165^  paid  into  court  in  the 
cause  by  the  sheriff  of  Kent  under  a  Judge's 
Older. 

The  action  was  brought  by  the  plaintiffs 
as  drawers  against  the  defendant  as  acceptor 
of  a  bill  of  exchange.  A  writ  was  issued 
on  the  29th  of  December  1864  under  the 
BiUs  of  Exchange  Act  On  the  2nd  of 
February  1865  a  Judge's  order  was  ob- 
tained giving  the  plaintiffs  Uberty  to  pro- 
ceed, three  days  after  service  of  a  copy  of 
the  order  at  the  defendant's  office,  as  if  per^ 
sonal  service  of  the  writ  had  been  effected. 
The  copy  was  so  served  on  the  3rd  of  Feb- 
ruary ;  judgment,  for  want  of  appearance, 
was  signed  on  the  7th  of  February ;  costs 
were  taxed  on  the  8th  of  February,  and  a 
writ  of  fi.  fa.  lodged  with  the  sheriff  on 
the  9th  of  February.  On  the  3rd  of  Janu- 
ary 1865  the  defendant  had  executed  a 
d£«d  of  inspectorship,  which  was  registered 
on  the  2nd  of  February,  the  day  on  which 
the  Judge's  order  giving  leave  to  proceed 
was  obtained.   The  sh^iff  having  levied, 


notice  of  this  deed  was  given  to  him,  and^ 
on  the  1 1th  of  February,  he  served  a  sum- 
mons, under  the  Interpleader  Act,  on  the 
plaintiffs  and  the  inspectors.  The  summons 
came  on  for  hearing,  before  Byles,  J.  on 
the  14th  of  February,  who  decided  on  re^ 
ferring  the  whole  matter  to  the  Court,  and 
made  an  order  dkecting  the  sheriff  to  with- 
draw, referring  the  validity  of  the  deed  to 
the  Court,  and  ordering  that  unless  165^ 
was  paid  into  courts  the  inspectors  were  to 
give  security. 

After  various  proceedings  (which  are 
immaterial)  such  money  was  paid  into  court, 
and  the  present  rule  obtained. 

It  is  unnecessary  to  set  out  the  deed, 
which  was  admitted  to  be  a  good  deed  of 
inspectorship,  binding  on  all  the  creditors ; 
it  need  only  be  stated  that  it  contained  no 
assignment  of  the  debtor's  property,  pro- 
vided for  his  carrying  on  his  business  under 
inspection,  and  contained  a  clause  making 
the  deed  pleadable  in  bar. 

J.  Brown  and  Lanyon  shewed  cause. — 
The  inspectors  are  entitled  to  this  money. 
The  argument  on  the  other  side  is  that  we 
could  have  pleaded  this  deed,  and  that  as 
we  have  not  done  so,  we  cannot  now  avail 
ourselves  of  it  But,  first,  the  twelve  days 
for  appearing  to  defend  under  18  &  19  Vict 
c.  67.  s.  2.  elapsed  before  the  registry  of  the 
deed,  and  it  therefore  could  not  be  pleaded. 
But,  secondly,  whether  that  be  so  or  not, 
the  24  <fe  25  Vict  c.  134.  ss.  197,  198,  are 
conclusive  in  our  favour.  By  section  198, 
after  notice  of  the  filing  and  registration  of 
this  deed,  no  execution  against  the  debtor's 
property  could  be  available  without  leave 
of  the  Court,  which,  according  to  Skelton 
y.  Symonds  (2),  means  the  Court  of  Bank- 
ruptcy; and  there  has  been  no  leave  of  any 
Court  in  this  case.  This  protection  is  for 
the  benefit  of  the  creditors,  as  appears  from 
section  197,  and  therefore  no  laches  of  the 
debtor  can  be  of  any  effect  here  ;  he  cannot 
prejudice  their  rights  by  neglecting  to  plead 
a  deed  which  may  or  may  not  be  good. 
Whitmore  v.  Wakerley  (1)  will  be  relied 
on  by  the  other  side,  but  in  so  far  as  it 
may  bear  on  the  present  case,  it  is  contrary 
to  Skelton  V.  Symonds  (2)  in  this  Court. 
Under  the  old  Bankrupt  Act  it  was  held 
that  if  an  execution  was  levied  on  a  trader's 


(1)  AnU,  Exch.  83. 


(2)  AnU,  C.P.  151. 
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goods  after  be  had  obtained  aprotectioB 

order,  the  asaigneea,  uid  not  the  ezecntion 
creditor,  were  entitled  to  the  proceeds-— 
Backhouse  (or  BellhouseJ  y.  Melhr  (3)  and 
Williams  v.  Dray  (4). 

Lush  and  R,  E.  Turner^  in  support  of 
the  rule.  —  This  deed  could  have  been 
pleaded.  The  deed  provides  that  in  any 
action  by  a  creditor  the  deed  "shall  operate 
....  as  an  order  of  dischaige,  ....  and 
may  be  pleaded  ....  in  bar.''  This  would 
have  constituted  a  good  plea  in  bar —  Walker 
Y.  Nevill  (5),  and  should  therefore  have 
been  pleaded,  and  as  it  has  not  been  pleaded* 
cannot  now  be  made  available.  An  avditd 
quereldy  which  is  an  application  to  the 
equitable  jurisdiction  of  the  Court,  "  does 
not  lie  where  there  is  any  other  remedy  at 
law,  either  by  plea  or  otherwise,  and  there- 
fore, where  the  party  had  time  to  take 
advantage  of  the  matter  which  he  has  in 
discharge  of  himself  and  neglected  it,  he 
cannot  afterwards  be  relieved  by  auditd 
qwreld'* — Turner  v,  Davies  (6).  Whitmore 
y.  Wakerley  (1)  is  in  point^  and  SkelUm 
y.  Symonds  (2)  is  not  contradictory  to  it; 
and  as  to  Backhouse  v.  Melhr  (3),  that  was 
an  application  to  set  aside  process :  here 
the  process  stands,  and  as  there  is  no  as- 
signment in  the  deed,  the  goods  are  still 
the  defendant's.  Section  198.  is  limited  to 
those  cases  where,  but  for  the  interference 
of  the  Court  of  Bankruptcy,  the  deed  could 
not  be  made  available,  and  there  is  no  dis* 
cretion  in  this  Court 

Eels,  C.J. — I  am  of  opinion  that  this 
rule  should  be  discharged  The  action  is 
by  one  of  several  creditors  against  a  debtor. 
After  action  a  deed  of  inspectorship  was 
executed,  which  is  vaHd  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861.  After 
the  execution  of  the  deed,  its  registration 
and  the  granting  of  a  certificate  of  its  regis- 
tration, a  fi.  fa,  issued  and  the  property 
of  the  debtor  was  taken.  The  inspectors 
interfered,  and  an  interpleader  summons 
was  applied  for.  The  money  was  paid  into 
courts  and  we  are  to  say  whether  the  in- 

(8)  28  Iaw  J.  Bop.  (v.s.)  Sxoh.  141;  ae.  4 
HurL  k  N.  116. 

(4)  29  Lftw  J.  Rep.  (n.b.)  Q.B.  86. 

(5)  Ante,  Ezch.  78. 

(6)  2  Wnu.  Saiiad.  n.  148  a. 


spectors  are  entitled  to  it.  The  deed  of 
inspectorship  gives  Mare  the  privileges  of 
bankruptcy,  and  section  198.  of  the  Bank- 
ruptcy Act|  1861,  says,  that  alter  notice 
of  the  filing  and  r^;istration  of  such  deed 
no  execution,  sequestration  or  other  process 
against  the  debtor^s  pn^mrty  ahall  be  avail- 
able to  any  creditor  or  claimant  without 
leave  of  the  Court  There  has  been  no 
leave  of  the  Court  in  this  case,  but  the 
plaintiff  here  seeks  to  make  the  ezeculaon 
available.  We  are  to  cany  out  the  intention 
of  the  legislature.  It  is  said  that  this  sectioii 
applies  only  to  deeds  executed  after  it  is 
too  late  to  plead  them ;  but  it  is  a  univeml 
enactment  I  am  of  opinion  that  the  money 
must  be  handed  over  to  the  inspectors.  We 
were  much  pressed  in  argument  with  the 
case  of  Whitmare  v.  Wakerley  (1).  The  ap- 
plication there  was  to  set  aside  the  ezecn- 
tion, and  I  cannot  exactly  see  from  the 
report  whether  or  not  the  argument  was, 
that  the  defendant  was  to  lose  the  benefit 
of  the  release;  our  judgmoit  does  not  con- 
flict with  that  case,  if  fiie  judgment  of  the 
Court  of  Exchequer  meant  that  the  defen- 
dant was  trying  to  get  the  benefit  of  a 
release  whidi  he  might  have-  pleaded. 
Again,  it  may  well  not  be  right  to  set  aside 
the  execution ;  the  plaintiff  may  go  throng 
all  the  regular  process  up  to  judgment  and 
execution ;  but  directly  he  acts  and  attempts 
to  levy  hjskfi/fa.  section  198.  comes  into 
operation,  and  the  Court  has  power  to  say 
you  mustnot  make  it  available.  The  aiga- 
ment  as  to  laches  does  not  i^plyi  for  the 
sections  of  the  Bankruptcy  Act  are  in  the 
interest  of  the  body  of  creditors. 

Bylbs,  J. — I  am  of  the  same  opinion. 
I  rely  on  section  198,  which  says  that  if 
three  requisites  be  fulfilled,  viz.,  the  execu- 
tion of  the  deed,  its  registration  and  the 
proper  statutory  notice,  the  execution  is 
not  to  be  available.  All  these  requisites 
are  fulfilled  in  this  case.  There  is  no  con- 
flict with  the  decision  of  the  Court  of  Ex- 
chequer. The  writ  of  execution  is  in  force 
till  execution  is  attempted  to  be  levied. 
It  may  be  prejudicial  to  set  it  aside,  and 
we  are  not  here  asked  to  do  so,  but  merely 
to  enforce  section  198.  so  £ar  as  is  neoeir 
sary. 

KxATiKG,  J. — I  am  of  the  same  opinion' 
If  we  decided  otherwise,  we  should  be 
doing  what  section  198.  says  we  ahall  not 
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dOf  ii,  give  over  to  one  creditor  money 
whieli  belongs  to  alL 

Smith,  J. — I  am  also  of  the  same  opinion. 
Section  198.  is  general  in  its  terms,  bnt 
if  it  were  read  as  is  contended  on  behalf 
of  the  plaintiff,  it  would  then  apply  only 
where  the  deed  is  not  pleadable.  Sections 
197.  and  198,  when  read  together,  shew  that 
this  was  not  the  intention  of  the  legislature. 
If  we  made  this  rule  absolute,  we  should, 
as  my  Brother  Keating  says,  be  maJdng 
the  proeeeds  available  to  one  creditor. 

Mule  diicharged^  the  money  to  he 
paid  to  the  inspectors. 


1865.      )PBisTWicE    (oh  pbestwich) 
May  9.    j      and  anothjeb  v.  poley. 

Attorney  and  Client — Authority  of  At- 
torney to  compromise  Action. 

An  action  txu  brought  to  recover  the  price 
of  a  piano.  The  plaintiff's  attorney  agreed 
to  settle  the  action  by  the  return  of  the  piano 
and  payment  of  costs.' — Held,  that,  in  the 
absence  of  a  distinct  prohibition  from  his 
dientj  he  had  authority  to  do  so;  and  the 
drfendant  was  entitled  to  have  all  further 
proceedings  stayed. 

This  was  a  rule  calling  on  the  plaintiffs 
to  shew  cause  why  all  fiuther  proceedings 
in  the  cause  should  not  be  stayed,  the  action 
having  been  settled. 

The  action  was  brought  to  recover  the 
price  of  a  piano -sold  and  delivered  by  the 
plaintiffs  to  the  defendant.  After  action 
broug}it,  the  defendant's  attorney  called  at 
the  office  of  the  plaintiffs'  attorney  with 
a  view  to  the  settlement  of  the  action,  and 
saw  the  plaintiffs'  attorney  and  his  man- 
aging clerL 

The  accounts  given  of  this  interview  dif- 
fered. According  to  the  attorney  for  the 
phdnfifl^  and  his  clerk,  the  defendant's 
attorney  having  proposed  a  settlement  by 
the  return  of  the  piano  and  the  payment  of 
costs,  the  attorney  for  the  plaintiffs  said  it 
would  be  better,  under  the  circumstances, 
to  take  back  the  piano,  and  partly  agreed 
as  to  the  amount  of  the  costs,  but  objected 
to  a  Judge's  order  and  letter  containing  the 
terms,  as,  although  he  should  say  the  terms 
wonldbe  accepted,  he  must  first  advise  with 


his  clients.  According  to  the  defendant's 
attorney,  the  plaintiffs'  attorney  would  not 
agree  to  a  Judge's  order,  but  himself  pro- 
posed that  there  should  be  a  letter  contain- 
ing the  terms  (viz.  the  return  of  the  piano 
and  payment  of  costs),  arranged  that 
the  defendant's  attorney  should  call  next 
day,  and  told  his  clerk  to  then  cany  out 
the  arrangement  by  letter,  and  never  said 
anything  about  advising  with  his  clients. 
The  next  day  the  defendant's  attorney 
again  called,  and  saw  the  clerk,  and  they 
signed  an  agreement  or  letter,  which  stated 
that  the  matter  had  been  settled,  upon  the 
terms  that  the  piano  was  to  be  given  up  in 
full  discharge  of  the  debt,  and  that  the 
costs  should  be  paid  by  the  instalments 
therein  mentioned.  The  defendant's  at- 
torney proceeded  to  fulfil  this  arrangement; 
but  the  plaintiffs'  attorney  refused  to  receive 
either  the  piano  or  the  costs,  on  the  ground 
that  his  clients  would  not  agree  to  the  set- 
tlement. 

An  applicati<)n  was  made  to  Keating,  J. 
at  chambers  to  stop  the  action.  The  learned 
Judge  thought  the  agreement  binding ;  but 
in  consequence  of  the  case  of  JSvnnfen  v. 
Sunnfen  (1),  declined  to  make  an -order, 
without  prejudice,  however,  to  an  applica- 
tion to  the  Court 

Prentice  shewed  cause. — ^The  case  of 
8winfen  v.  Swinfen{\)y  in  Chancery,  shews 
that  an  attorney  has  no  authority  to  make 
such  a  compromise ;  and  the  observations 
of  Pollock,  C.B.,  in  delivering  judgment  in 
Sunnfen  v.  Lord  Chelmsford  (2),  with  re- 
spect to  counsel,  are  in  point  He  says, 
that  although  counsel  has  complete  autho- 
rity over  the  suit,  the  mode  of  conducting 
it,  and  all  that  is  incident  to  it,  he  has  not 
power  over  matters  collateral  to  it;  and 
that  however  desirable  it  might  be,  in  order 
to  stop  litigation,  to  compromise  an  action 
for  nuisance  by  a  sale  of  the  property,  he 
would  have  no  authority  to  agree  that  it 
should  be  done.  The  compromise  here  was 
not  a  matter  incident  to  the  suit ;  instead 
of  being  a  step  to  recover  the  money,  it 
was  an  annulling  of  the  sale  on  which  the 
action  was  brought  (He  also  argued  that 
the  compromise,  being  by  the  attorney's 

(1)  27  Law  J.  Rep.  (n.b.)  Ghaiio.  85,  491 ;  a.  c. 
2  I>e  Gex  U  J.  881. 

(2)  5  Hurl.  &  N.  890;  8.  c.  29  Law  J.  Bep.  (n.s.) 
Bxch.  882. 
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clerk,  was  not  binding ;  and  dted  Bingham 
V.  AUport  (3)  and  PenneU  y.  Stephena  (4) ; 
but,  on  reference  to  the  affidavitSy  the 
point  was  dropped.) 

Needhamy  in  support  of  the  rule. — There 
is  a  distinction  as  to  the  effect  of  the  agree- 
ment between  party  and  party,  and  between 
attorney  and  cHent  It  may  bind  between 
party  and  party,  and  yet  the  client  may 
have  an  action  against  his  attorney.  Bwin- 
fen  V.  Swinfen  (1)  is  not  in  point.  There 
the  attorney  had  no  authority,  and,  said 
so;  yet  counsel  compromised.  In  TkomoM 
V.  Harris  (5)  PoUock,  C.B.  decided  that 
counsel  had  authority  to  agree  to  reduce 
the  damages  in  the  absence  of  his  client. 
In  Fray  v.  Vowlea  (6)  the  attorney  com- 
promised the  action  against  the  wishes  of 
the  client ;  and  Lord  Campbell  said  that 
he  would  have  been  authorized  in  reason- 
ably, skilfully  and  bond  fide  compromising 
if  he  had  not  had  express  instructions  not 
to  do  so.  The  case  of  Chown  v.  ParroU 
(7),  in  this  court,  shews  also  that  the 
attorney  may  conduct  the  cause  in  such 
manner  as  appears  to  him  most  beneficial 
to  his  client 

Erle,  C.J. — I  am  of  opinion  that  this 
rule  should  be  made  absolute.  The  action 
was  to  recover  the  price  of  a  piano;  and 
the  plaintiffs'  attorney  agreed  to  settle  the 
action  by  the  return  of  the  piano,  and  the 
payment  of  the  costs  by  instalments.  The 
plainti£fs  repudiate  this  agreement,  and  say 
it  was  made  without  authority.  The  defen- 
dant says  that  the  attorney  had  authority. 
The  question  is  here  between  third  parties; 
but  1  do  not  limit  my  judgment  to  that. 
It  is  dear  that  there  was  no  express  pro- 
hibition in  this  case ;  and  the  question  is, 
whether  his  employment  gave  the  plaintii&' 
attorney  a  general  authority  to  compromise 
as  he  did.  It  is  admitted  that  he  has  ageneral 
authority  over  the  common  procedure  of  the 
suit  It  is  admitted  that  he  might  agree 
to  take  a  lesser  amount  after  verdict ;  and, 
in  my  mind,  there  is  no  distinction  in  the 

(8)  1  Nev.  &  M.  898;  a.  c.  2  Law  J.  Bep.  (n.s.) 
K..D.  86. 

<4)  7  Com.  B.  Kep.  987;  s.  c.  18  Law  J.  Rep. 
(N.8)C.P.  291. 

(5)  27  Law  J.  Rep.  (n.h.)  Rxch.  863. 

(ii)  28  Law  J.  Rep.  (n.s.)  Q.B.  232. 

(7)  32  Law  J.  Rep.  (n.s.)  C.P.  197;  s.  c  14 
Com,  B.  Rep.  N.S.  74. 


present  case.  If  the  wIh^o  jHrocess  ^ras 
gone  regularly  through  up  to  execution,  the 
dleriff  might  have  taken  this  veiy  piano ; 
and  I  thixik  the  attorney  might  oompromiBe 
for  goods  as  well  as  for  money.  The  cue  of 
Chaum  v.  ParroU  (7)  lays  down  piindples 
suffidently  wide  to  authorize  us  in  this 
judgment  In  Fray  v.  Vowles  (5)  the 
compromise  was  made  in  spite  of  the  ex- 
press prohibition  of  the  client  Stntifm  v. 
Stnnfen  (1)  was  a  case  remarisable  in  all 
its  circumstances.  I  look  on  it  as  a  sin- 
gnlar  case.  The  judgments  of  the  Master 
of  the  Rolls  and  the  Lords  Justices  aie 
given  on  the  ground  that  in  an  issue 
directed  by  the  Courts  of  Chaoceiy,  it  is 
extraordinary  to  give  up  the  claim  to  an 
estate. 

Btlss,  J. — ^I  am  of  the  same  opinion. 
No  authority  has  been  cited  to  shew  that 
an  attorney  has  no  power  bond  fide,  and 
with  the  exercise  of  reasonable  skill  and 
care,  to  compromise  an  action.  In  the  case 
of  Sudnfen  v.  8tnn/en(l)  in  this  court,  the 
first  discussion  was  as  to  the  authority  of 
counseL  Cresswell,  J.  thete  says — ''It  is 
said  that  the  compromise  entered  into  by 
the  counsel  for  the  parties  was  made  without 
the  authority  of  the  phiintifil  I  think  the 
Court  cannot  listen  to  such  an  objection." 
Williams,  J.  a&js :  *'  With  respect  to  the 
objection  that  the  plaintiff's  counsel  agreed 
ta  the  compromise  without  authority  from 
his  client,  it  is  perfectly  clear,  without  pre- 
tending to  define  the  limits  of  counsel's 
authority,  that  the  plaintiff  was  bound  by 
her  counsel's  consent ;"  and  WiUes,  J.  says: 
"  1  entirely  agree  with  my  Brother  Cress- 
well  as  to  the  authority  of  counseL"  After- 
wards the  question  was,  whether  an  attach- 
ment should  issue,  and  the  Judges  agreed 
that  it  should  not ;  but  Crowder,  J.  says : 
''  I  have  the  misfortune  to  differ  from  the 
opinion  expressed  by  my  learned  Brothers 
when  the  former  rule  was  discharged,  and 
to  which  opinion  they  still  adhere.'*  The 
rule,  therefore,  in  the  Common  Law  Courts 
is  laid  down  in  wide  terms,  and  the  adverse 
opinions  which  have  been  expressed  in  the 
Courts  of  Equity  must  have  been  given  on 
the  peculiarity  of  the  case  before  than. 

Keating,  J. — ^I  am  of  the  same  opinion. 
If  this  were  not  the  rule,  great  incon- 
venience and  protracted  litigation  would 
ensue.      Here  the  attorney  compromises 
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by  taking  the  piano  (though  any  goods 
perhaps  might  do) — taking  the  very  sub- 
ject-matter of  the  action.  This  seems  to 
me  within  the  most  limited  extent  of  his 
authority.  •  I  would  remark  that  1  believe 
the  case  of  Swinfen  t.  Sunn/en  (1),  so  &r 
as  decided  in  this  Court,  has  not  been  fiilly 
understood.  The  learned  Judges  adhered 
to  their  former  opinion ;  but  the  motion 
being  one  for  an  attachment^  the  opinion  of 
the  majority  did  not  prevail  because  of  the 
peculiar  nature  of  the  motion.  The  case 
of  Swinfen  v.  Swinfen  (1)  is  a  peculiar  one. 
Smith,  J. — I  am  of  opinion  that  an 
attorney  has  authority  in  all  matters  which 
may  reasonably  be  expected  to  arise  in  a 
caa8&  It  often  must  happen  that  a  cause 
may  not  come  to  its  usuad  conclusion,  but 
to  a  compromise.  The  cases  shew  that  an 
attorney  may  compromise  a  suit ;  and  the 
question  is,  whether  this  compromise  is  one 
within  his  authority  in  the  suit.  It  seems 
to  me  that  none  could  be  more  so  than 
thiB.  If  the  action  had  been  successful, 
the  plaintiffs  might  have  had  execution,  and 
the  sheriff  might  have  taken  this  very 
piano  or  other  goods ;  and  the  attorney,  as 
it  were  by  anticipation,  takes  it.  It  would 
be  most  unfortunate  for  clients  if  attomies 
could  not  compromise.  Moments  occur 
in  a  case  when  a  fortunate  compromise 
may  be  made,  moments  which  may  never 
occur  again,  and  on  the  loss  of  which 
momenta  protracted  litigation  ensues.  I 
think,  on  principle  and  authority,  the 
attorney  might  make  this  compromise. 

Rvie  absolute. 
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barker  and  another  v. 
m'andrew. 


Charter-Party — Commencement  of  Voy- 
age, 

A  charter-party  stipulaied  thai  a  certain 
deatner  then  at  N,  being  tights  staunch,  and 
in  every  way  fitted  for  the  voyage,  should 
proceed  to  the  usual  place  of  loading  at  N, 
or  as  near  thereunto  cu  she  could  safely  get 
(guaranteed  for  cargo  in  a  certain  month  J, 
there  load  and  then  proceM  to  A,  It  con- 
tained  the  usual  exception  of  dangers  and 
accidents  of  seas,  rivers  and  navigation 
during  the  voyage : — Held,  th€it  the  voyage 


commenced  from,  her  starting  from  her  then 
berth  for  the  loading  place,  and  thai  the 
exception  applied  to  that  portion  of  the 
voyage. 

This  was  a  demurrer  to  a  plea. 

The  declaration  contained  two  counts, 
which  were  as  follows:  The  first  count 
stated,  that  by  a  charter-party,  made  the 
3rd  of  October  1 863,  it  was  mutually  agreed 
between  the  plaintiffs  and  the  defendant, 
that  the  defendant's  steamer  called  the 
Smyrna,  then  at  Newcastle,  should  with 
ail  convenient  speed  sail  and  proceed  to  the 
usual  place  there,  or  so  near  thereunto  as 
she  might  safely  get  [the  defendant  gua- 
ranteeing the  said  steamer  for  cargo  in  all 
the  said  month  of  October],  and  there  load 
for  the  factors  of  the  plaintiffs  in  the  cus- 
tomary manner  a  full  and  complete  cargo 
of  about  1,500  tons  of  coal,  and  that  being 
so  loaded  the  said  steamer  should  therewith 
proceed  to  Alexandria,  Egypt,  and  there 
deliver  the  same  on  payment  of  freight,  the 
act  of  God,  the  Queen's  enemies,  restraints 
of  rulers  and  princes,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature 
and  kind  soever  during  the  said  voyage 
always  excepted;  and  the  plaintiffs  say 
that  they  did  all  things  on  their  part  to  be 
done,  and  all  things  happened  to  entitle 
them  to  have  the  said  charter-party  per- 
formed by  the  defendant  on  his  part,  yet 
the  said  steamer  did  not  with  all  convenient 
speed  sail  and  proceed  to  such  usual  place  of 
loading,  at  Newcastle,  as  before  mentioned, 
nor  was  the  said  steamer  ready  to  receive 
and  load  on  board  the  said  agreed  cargo 
during  any  time  in  the  said  month  of  Oc- 
tober; and  the  plaintifis,  in  fact,  say,  that 
the  said  steamer  was  not  ready  to  receive 
and  load  on  board,  and  did  not  in  fact 
receive  and  load  on  board  the  said  agreed 
cargo  until  long  after  the  said  month  of 
October,  and  after  long  and  unreasonable 
delay. 

The  second  count  was  similar,  except 
that  the  words  in  brackets  were  changed  to 
[^'  being  ready  there  for  cargo  in  the  month 
of  October,  or  the  early  part  of  the  month 
of  November  1863,"]  and  the  breach  altered 
to  meet  this  change;  and  following  the  two 
counts  was  an  averment  of  damage  accruing 
from  the  breaches. 
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Thefburth  plea  (which  was  pleaded  toboth 
counts)  stated,  that  the  charter-party  in  the 
first  count  mentioned  was  as  follows :  "  It 
is  this  day  mutually  agreed  between  Messrs. 
IL  M'Andrew  k  Co.,  of  the  good  ship  or 
vessel  called  the  new  steamer  Bmyrfui  of 

the ^  of tons  or  thereabouts,  now 

at  Newcastle,  and  Messrs.  T.  Barker  k  Co., 
of  London,  merchants,  that  the  said  ship, 
being  tighl^  staunch  and  strong,  and  eveiy 
way  fitted  for  the  voyage,  shall  with  aU 
convenient  speed  sail  and  proceed  to  one 
usual  loading  place  guaranteed  for  cargo  in 
all  this  monllL  (».  e.  October),  or  as  near 
thereunto  as  they  may  safely  get,  and  there 
load  for  the  factor  of  the  said  fireighters  in 
the  customary  manner  a  full  and  complete 
cargo  of  about  1,500  tons  of  coal,  which  the 
said  merchants  bind  themselves  to  ship,  not 
exceeding  what  she  may  stow  and  cany 
over  and  above  her  tackle,  apparel,  provi- 
sions and  furniture,  and  being  so  loaded 
shall  therewith  proceed  to  Alexandria, 
Egypt,  or  so  near  tiiereto  as  she  may  safely 
get  (cargo  to  and  firom  alongside  and  at 
merchant's  risk  and  expense)  and  deliver 
the  same  on  being  paid  freight,  as  follows : 
30/.  per  keel  of  twenty-one  tons  and  one- 
fifth,  with  fifteen  guineas  gratuity,  in  full 
of  all  port  charges  and  pilotage  (the  act 
of  Qod,  the  Queen's  enemies,  restraints  of 
princes  and  rulers,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation  of  whatever  nature 
and  kind  soever  during  the  said  voyage 
always  excepted) ;  the  vessel  to  be  addresseid 
to  the  charterer's  agent,  paying  the  one  usual 
consignment  commission  of  2L  per  cent.,  to 
have  a  lien  on  cargo  for  all  freight,  dead 
freight  and  demurrage,  captain  to  sign  biUs 
of  lading  at  any  rate  of  freight,  without 
prejudice  to  this  charter,  freight  to  be  paid 
on  unloading  and  right  delivery  of  the 
cargo  in  cash  at  current  exchange,  125  tons 
to  be  allowed  the  said  merchant  per  weather 
working  day  (if  the  ship  is  not  sooner  des- 
patched) for  unloading,  and  all  days  on 
demurrage  over  and  above  the  said  laying 
days  at  30/.  per  day ;  penalty  for  non-per- 
formance of  this  agreement,  estimated 
an\punt  of  freight"  And  that  the  agree- 
ment in  the  second  count  mentioned  was 
the  same  charter-party  with  an  extension  of 
time  mutually  agreed  on  by  the  plaintifia 
and  the  defendant  for  being  ready  for  cargo 


until  the  early  part  of  November  1863;  and 
the  defendant  says,  that  at  the  times  cf  the 
TO  Airing  the  said  chart^^party  and  agree- 
ment in  the  first  and  second  counts  respec- 
tively mentioned,  the  said  steamer  so  bong 
at  Newcastle  as  in  those  counts  mentioned, 
was  at  a  place  there  &r  distant  from  the 
usual  place  there  for  loading  to  which  the 
said  steamer  was  to  sail  and  proceed,  and 
the  said  steamer  before  reaching  audi  usual 
place  would  necessarily  be  exposed  to  divers 
dangers  of  seas,  rivers  and  navigation,  aU 
which  the  plaintiffs  and  the  defendant  at 
the  said  time  well  knew,  and  thai  the  said 
voyage  in  the  said  charter-party  mentioned 
and  referred  to  was  a  voyage  from  the  place 
at  Newcastle  at  which  the  said  steamer  was 
at  the  time  of  making  the  said  charter-party 
and  agreement  to  ^e  said  usual  place  i^ 
Newcastle/or  loading,  and  from  thence  to 
Alexandria;  and  that  the  said  steamer 
during  the  said  voyage,  that  ia  to  say, 
during  such  part  of  the  said  voyage  as  took 
place  before  the  said  steamer  sailed  or 
proceeded  from  the  said  usual  place  on 
her  way  to  Alexandria,  and  after  she  had 
received  on  board  a  part  of  her  said  cargo, 
and  before  any  breach  of  the  said  charter- 
party  or  agreement,  was  hindered  and  pre- 
vented by  the  danirers  of  seas,  rivers  and 
navigation  then  ha^ning  fr^  leoeiving 
and  loading  on  board  the  residue  of  the  said 
cargo,  and  was  thereby  greatly  and  neces- 
sarily delayed  therein,  which  are  the  sup- 
posed liabUities  of  contract  in  the  first  and 
second  counts  respectively  complained  of 

To  this  plea  the  plaintiff  demurred. 

Horace  Lloyd  {Biron  with  him),  for  the 
plaintiff. — ^The  voyage  contemplated  was 
not  to  commence  till  the  ship  started  with 
her  cargo  frx)m  the  loading-place,  and  the 
exception  as  to  accidents  of  navigation  did 
not  apply  till  then.  The  case  of  Crow  v. 
FaUc  (1)  ia  exactly  in  point ;  there  the  vessel 
was  at  Liverpool,  and  was  to  load  and  sail 
with  a  cargo  from  thence;  and  it  was  held 
that  the  voyage  did  not  commence,  and 
the  exception  did  not  apply  till  she  quitted 
Liverpool.  It  is  quite  true  that  in  Bruce  r. 
Nicolopulo  (2)  Pollock,  C.B.  said,  he  could 
not  subscribe  to  Crow  v.  Folk  (1),  but  the 

(1)  8  Q.6.  R^  467;  •.€.  15  Law  J.  Bep.(v.&) 
Q.B.  183. 

(2)  11  Ezoh.  Bep.  129;  b.c  24  Law  J.  Bap. 
(V.S.)  Ezoh.  821. 
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otiier  Judges  expressed  no  such  opinion; 
and  Martin,  R  says,  ''  Assaming  Crofw  v. 
Fa&{\)  to  be  good  law,  this  case  is  clearly 
distingnishable."  And  in  the  latter  case  of 
Valtnie  v.  Q^l^  (3)  Qrmo  v.  Falh  (1)  was 
upheld,  the  two  cases  being,  in  fact,  iden- 
tical; and  Cockbnm,  G.J.  expressly  said, 
he  did  not  dissent  £rom  it.  The  question 
here,  no  doubt,  is,  whether  the  present  case 
fiJls  within  CVou^y.  FaUciy)  and  Valentev. 
Gibbs  (3),  or  within  Bruce  y.  Nieolapulo  (2). 
The  averment  as  to  the  commencement  of 
the  voyage  does  not  further  the  matter,  as 
it  is  merely  an  averment  of  a  l^al  conse- 
quimce  from  previous  facts. 

[Wills,  J. — ^The  charter-party  contem- 
plates dangers  in  getting  to  the  place  of 
loading,  "  aa  near  hereto  as  she  can  safely 

get-"] 
That  is  in  our  favour;  she  need  not  go 

nearer  than  is  safe.   Hie  obligations  of  the 

shipowner  are  four:  First,  the  ship  witik 

convenient  speed  is  to  proceed  to  the  loading 

pkoe  within  a  guaranteed  time;  secondly, 

she  is  to  take  her  cargo;  thirdly,  being 

loaded  she  is  to  proceed  to  Alexandria, 

^here,  as  I  say,  the  voyage  commences; 

fourthly,  she  is  to  delivtBr  her  cargo.    And 

then  there  comes  an  exception  of  certain 

risks  '^  during  the  voyage,"  which  does  not 

apply  till  the  voyage  commences,  ue.  iHi 

she  starts  loaded. 

[WiLLRS,  J. — It  is  quite  consistent  with 
the  plea  that  she  arrived  at  the  loading  pkce 
and  there  was  run  into.] 

Even  if  so,  the  voyage  had  not  com- 
menced. But  in  addition  to  this,  the  word 
"guaranteed"  is  used,  and  there  is  an  abso- 
lute and  unconditional  warranty  that  she 
will  be  at  the  loading  place. 

Rew,  for  the  defendant — ^The  exception 
applies  during  the  voyage.  In  Crow  v.  FtM 
(1)  the  words  are,  "  Should  at  Liverpool 
receive  and  load,  and  being  loaded  pro- 
ceed," and  therefore  the  voyage  contem- 
plated was  from  liverpooL  In  VcUenU  v. 
OM9  (3)  no  one  ventured  to  say  that  a 
voyage  does  not  commence  till  the  goods 
are  on  board.  Here  the  words  are,  "  shall 
with  convenient  speed  sail  and  proceed 
to  the  usual  place  of  loading,"  and  the 
ship  was  as  much  bound  to  sail  to  the 
loading  place  to  take  her  cargo  as  to  pro- 

(8)  6  Com.  B.  Rep.  N.S.  270;  s.  0.  28  Law  J. 
Bap.  (H.s.)  C.P.  220. 
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ceed  afterwards  with  it.  I  define  voyage 
to  be  after  the  vessel  has  started  and  while 
she  is  on  her  way.  Secondly,  as  to  the 
word  "guaranteed."  Its  use  does  not  imply 
a  condition;  but  that,  if  there  be  a  failure 
in  time,  the  charterer  shall  be  exonerated. 
Lloydy  in  reply. — Firsts  the  definition  of 
voyage  on  the  other  side  is  incorrect;  for 
then  in  Valente  v.  Gibba  (3)  the  voyage 
would  have  commenced  firom  Genoa.  The 
charterer  is  not  interested  till  the  vessel  is 
at  the  loading  |dace.  Suppose  she  started 
from  another  place  fior  another  person,  that 
clearly  would  be  anotiier  voyage.  The  voy- 
age commences  when  the  vessel  starts  with 
the  cargo  on  board.  Secondly,  I  say,  that 
if  the  vessel  is  not  at  the  loading  phice,  a 
liability  is  incurred  by  the  shipowner. 

W1LLE8,  J. — I  am  of  opinion  that  our 
judgment  should  be  for  the  defendant.  The 
action  is  founded  on  a  charter-party  by 
which  the  ship  was  to  proceed  to  the  usual 
place  of  loading  and  there  load,  and  then 
proceed  to  Alexandria,  with  the  usual  ex- 
ceptions as  to  the  dangers  and  accidents 
of  seas,  rivers  and  navigation  during  the 
voyage.  It  seems,  on  the  facts  stated  in 
the  plea,  that  the  vessel  broke  ground  to 
proceed  to  the  usual  place  of  loading;  whe- 
ther she  arrived  there  is  not  quite  clear, 
though  I  should  conclude  she  did,  as  part 
of  her  cargo  was  shipped;  but  it  is  unne- 
cessary to  decide  this,  as  it  is  clear  she 
broke  ground  and  went  towards  the  place 
of  loading,  and4f  she  had  not  arrived  was 
prevented  firom  doing  so  by  the  dangers 
and  accidents  of  seas,  rivers  and  naviga- 
tion. One  question  then  is,  whether  it 
can  be  said  that  the  word  *<  voyage"  in- 
cludes this  preliminary  transit  to  the  place 
of  loading;  and  the  next  question  is,  whe- 
ther, assuming  that  the  preliminary  transit 
was  part  of  the  voyage,  the  use  of  the  word 
'^guaranteed"  in  the  charter-party  shews 
that  the  parties  intended  the  exception  not 
to  apply.  The  first  question  is  a  general 
one,  and  the  second  question  is  one  on  the 
construction  of  the  particular  contract  The 
first  and  general  question  is,  whether,  if  a 
charter-party  provides  that  a  vessel  shall 
proceed  to  a  port  for  cargo  and  then  pro- 
ceed on  her  voyage  with  such  cargo,  the 
exception  in  the  charter-party  as  to  the 
dangers  of  the  seas,  rivers  and  navigation 
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applies  only  when  the  cargo  is  on  board  or 
to  the  preliminary  transit.  Now,  what  is 
the  meaning  and  object  of  the  exception? 
But  for  the  exception  the  shipowner  would 
be  liable,  except  for  the  act  of  God  and  the 
Queen's  enemies;  this  is  well  known,  and 
an  exception  is  inserted  which  includes 
every  case  of  accident  occurring  without 
fault  It  is  clear  the  reason  for  the  excep- 
tion applies  equally  to  the  preliminary 
Toyage  and  to  the  time  when  the  cargo  is 
on  board :  that  fact  does  not  make  it  more 
reasonable.  The  origin  and  object  of  the 
exception  apply  no  more  to  one  than  the 
other.  The  question  is,  whether  it  is  a 
part  of  the  voyage  contemplated.  I  think 
the  voyage  means  the  passing  of  the  vessel 
over  the  whole  of  the  agreed  transit;  that 
it  commences  when  the  vessel  conmiences 
to  sail,  and  continues  while  she  does  saiL 
It  is  said,  by  the  plaintiffs,  that  the  question 
is  decided  by  the  two  cases  of  Crow  v.  Falk 
(1)  and  ValenU  v.  Qihbs  (3).  As  to  Crow 
V.  Folk  (1),  there  was  no  preliminary 
transit  in  that  case,  there  was  no  voyage 
till  the  ship  broke  ground,  and  it  was  held 
that  the  exception  did  not  apply  whilst 
she  was  at  the  port  of  Liverpool  As  to 
VaUnte  v.  Oibha  (3),  that  was  a  peculiar 
case;  it  was  a  case  of  penalty  for  delay, 
and  all  the  Court  decided  that  a  delay  at 
the  port  of  starting  was  not  within  the 
contract  as  a  delay  in  the  voyage.  It  is 
true  that  the  Chief  Justice  and  Mr.  Justice 
Crowder  express  an  inclination  to  hold  that 
the  voyage  began  at  the  place  for  loading 
the  cargo;  but  that  was  not  on  the  ground 
of  taking  cai^o  on  board,  but  on  the  con- 
struction of  the  particular  contract,  which 
was  not  like  the  present  one.  Our  decision 
does  not  conflict  with  Crow  v.  Falk  (1), 
though  I  may  say  I  do  not  concur  wiUi 
that  case,  lliere  is  no  authority  against 
our  present  judgment,  and  there  is  an 
authority  for  it,  viz.  Bruce  v.  Nicolopulo 
(2),  where  it  was  held  that  the  preliminary 
voyage  was  to  be  considered  part  of  the 
voyage  contemplated  by  the  contract;  that 
is  in  point,  and  is  the  good  sense  of  the 
matter.  As  to  the  second  question,  the 
word  ''guaranteed"  has  no  technical  mean- 
ing in  such  a  case  as  this;  it  is  no  more 
than  "  I  have  promised,"  and  means  pro- 
bably that  the  ship  shall  be  ready  in  the 
month,  provided  she  be  not  prevented  by 


accidents  happening  without  any  &olt,  and 
if  not  so  ready  the  charterer  may  throw  up 
the  charter-party;  it  may  be  construed  as 
a  guarantie  with  an  exception,  a  gnaiantie 
subject  to  the  ship  not  being  prevented  by 
the  excepted  perils.  I  am  of  opinion,  there- 
fore, that  the  plea  is  good,  and  that  our 
judgment  must  be  for  the  defendant. 

Byles,  J. — I  am  of  the  same  opinion. 
The  question  is,  what  is  meant  by ''  dangers 
and  accidents  of  the  seas,  rivers  and  navi- 
gation .  .  .  during  the  voyage'')  The  word 
''  voyage  **  standing  alone  has  an  extensive 
meaning;  it  means  a  passing  by  water 
from  one  place  or  port  to  another  place  or 
port.  This  definition,  however,  would 
assist  us  little  here ;  and  we  must  construe 
it  according  to  the  existing  circumstances. 
The  plea  says,  ''  that  at  the  time  of  making 
the  said  charter-party  and  agreement  in  the 
said  first  and  second  counts  respectively 
mentioned,  the  said  steamer  so  being  at 
Newcastle,  as  in  those  counts  mentifuied, 
was  at  a  place  then  far  distant  from  the 
usual  place  there  for  loading,  to  which  the 
said  steamer  was  to  saU  and  proceed,  and 
the  said  steamer,  before  reaching  such  usual 
place,  would  necessarily  be  exposed  to  divers 
dangers  of  seas,  rivers  and  navigation,  all 
which  the  plaintiffs  and  defendant  at  the 
said  times  well  knew"  Therefore  the  plain- 
tiffs and  the  defendant  contemplated  these 
facts,  and  so  contemplating  them,  the  defen- 
dant engaged  that  his  ship  should,  with  all 
convenient  speed,  sail  and  proceed  to  the 
usual  loading  place."  So  that,  in  the  first 
place,  there  was  a  contract  by  which  the 
ship  was  bound  to  proceed  from  where  she 
was  to  the  loading  place — ^was  bound  tocross 
that  distance  and  meet  those  dangers  And, 
further,  the  words  are,  "  that  the  said  ship, 
being  tight,  staunch  and  strong,  and  in 
every  way  fitted  for  the  voyage,  ^all,  with 
all  convenient  speed,  sail  and  proceed  to 
the  usual  loading  place  .  .  .  and  there  load 
.  .  .  and  being  so  loaded  proceed,"  not  that 
she  shall  proceed  to  the  loading  place,  and 
thence,  being  tight,  staunch  and  strong, 
and  fitted  for  the  voyage,  proceed ;  so  that 
she  is  to  be  tight,  staunch  and  strong,  and 
fitted  for  the  voyage,  not  merely  from  the 
place  of  loading,  but  also  during  the  form^* 
part  of  the  transit  Therefore,  looking  to 
the  places  in  the  contract  where  the  voyage 
is  mentioned,  I  think  it  was  meant  to  in- 
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elude  the  prcTious  part  of  the  transit  Againi 
"sail"  is  a  technical  word,  and  means 
"  start  on  Toyage ";  the  case  of  VaUnte  v. 
Gibbs  (3)  is  a  distinct  authority.  There- 
fore, tddng  into  consideration  the  wording 
of  the  contract  and  the  surrounding  cir- 
cumstances, I  am  of  opinion  that  this  is  a 
good  plea.  I  also  agree  as  to  the  effect  to 
be  given  to  the  woid  "  guaranteed,"  which 
may  mean  either  an  absolute  or  a  con- 
ditional guarantee. 

Smith,  J. — I  am  of  the  same  opinion. 
The  Toyage  commenced  from  the  place  where 
the  ship  was.  The  provision  of  the  charter- 
party  is,  ^'  shall,  with  all  convenient  speed, 
sail  and  proceed  to  the  usual  loading  place''; 
she  was  bound  to  make  the  voyage  as 
described  in  the  charter-party,  and  could 
not  deviate  in  her  course  to  the  loading 
place ;  and  therefore  the  place  from  which 
she  started  was  the  terminus  d  quo.  The 
parties  knew  the  place  where  she  lay  was 
distant  from  the  loading  place;  and  she 
was  to  sail  to  such  place,  and  encounter 
the  perils  of  such  transit  Why  should 
not  the  exception  attach  as  much  to  the 
preliminary  part  of  the  vojrage  as  to  the 
rest  of  it  I  The  fair  meaning  and  intention 
of  the  matter  must  be  considered ;  and  the 
fidr  meaning  and  intention  is,  that  these 
perils  were  to  be  encountered,  and  the  ex- 
ception to  apply  to  them.  As  to  the  autho- 
rities, there  are  decisions  in  favour  of  this 
construction.  In  Craw  v.  FcUk  (1)  Lord 
Denman  says  :  "  The  words  of  the  charter- 
party  and  declaration  are  perfectly  clear. 
The  end  of  the  voyage  is  expressly  marked 
out ;  the  beginning  is  not ;  but  the  voyage 
could  not  begin  before  the  ship's  loading 
was  completed,*"  that  is,  because  in  that 
case  she  would  never  sail  till  then.  No 
argument  can  be  brought  to  bear  on  the 
present  case  from  the  usual  form  of  charter- 
parties  ;  they  vary  in  each  case.  In  coming 
to  the  present  conclusion,  we  are  only  giving 
effect  to  the  intention  of  the  parties.  As 
to  the  use  of  the  word  '' guaranteed,"  I 
think  it  does  not  interfere  with  the  excep- 
tion, which  seems  to  me  to  apply  to  botii 
parts  of  the  voyage. 

JudgmefnJt  for  ike  defendant 
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Evidence  —  Statement  by  a  Servant^ 
when  not  m/ide  within  the  Scope  of  his 
Authority, 

In  an  action  against  a  railway  company 
for  not  delivering^  within  a  reasonable  time, 
cattle  which  had  been  sent  by  their  railway, 
the  plaintiff  gave  evidence  at  the  trial  of  a 
conversation  which  had  taken  place  a  week 
after  the  transaction,  betweeti  himself  and 
the  companj/s  night  inspector,  who  had 
charge  of  the  night  cattle  trainee  at  a  station 
through  which  the  trucks  containing  the 
plaintiff's  cattle  would  pass,  and  in  which 
conversation  the  night  inspector,  in  reply 
to  the  plaintiffs  question,  "How  is  it  you 
did  not  send  my  cattle  on  f"  had  said  that 
he  had  forgotten  them, — Held,  that  such 
evidence  was  not  admissible. 

This  was  an  action,  tried  before  the 
Judge  of  the  County  Court  of  Stafford- 
shire and  a  jury  at  Wolverhampton,  to 
recover  2\L  Is,  6d.  for  the  non-delivery 
within  a  reasonable  time  of  seven  cows, 
thirty-five  sheep  and  six  pigs,  delivered  to 
the  defendants  at  Minety,  on  the  12th  of 
July  1864,  to  be  carried  to  Wolverhampton, 
the  said  cows,  sheep  and  pigs  being,  as 
was  alleged,  thereby  much  injured,  and  the 
plaintiff  put  to  expense,  and  the  market  at 
Wolverhampton  being  lost.  The  cattle  were 
delivered  at  the  Mmety  station  by  the 
plaintiff  about  five  p.m.  on  the  12th  of 
July,  the  plaintiff  paying  the  carriage 
charges,  31,  lis.,  and  siiminir  a  consijm- 
ment  n;te,  with  conditionfatllched,  whkh 
were  set  out  in  full  in  the  case,  but  which 
are  unnecessary  for  the  present  report. 
The  plaintiff  proved  that  he  saw  the  cattle 
loaded  into  trucks  at  Minety,  ready  for  a 
goods'  train  which  usually  leaves  Minety 
at  about  seven  p.m.  ;  that  he  had  been  in 
the  habit  of  sending  cattle  by  the  defen- 
dants* railway  for  six  or  seven  years,  and 
that  cattle  loaded  in  time  for  that  train 
usually  arrived  at  Wolverhampton  about 
seven  the  next  morning;  that  he  and  other 
cattle-dealers  had  been   in  the  habit  of 
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sending  catde  to  Wolverhampton  market 
by  that  train;  that  he  inform^  the  defen- 
dants' clerk  at  Minety  that  the  cattle  were 
intended  for  the  next  day's  market  at  Wol- 
yerhampton ;  that  he  sent  his  man  to  meet 
the  cattle  the  next  morning  by  the  first 
train,  but  they  did  not  arrive  by  that  train ; 
that  the  next  train  was  due  at  10*30  A.M., 
but  was  late,  and  did  not  arrive  till  between 
twelve  and  one ;  that  witness  was  in  the 
market  all  day,  waiting  the  arrival  of  the 
cattle  ;  that  the  cattle  were  brought  up  to 
the  market  by  his  man  Grant  about  one  or 
half-past,  and  when  the  market  was  over ; 
that  he  had  the  cattle  turned  out  and  fed, 
and  sent  them  to  the  market  at  Birming- 
ham the  next  day,  where  they  were 
sold.  That  on  their  arrival  the  cattle 
were  very  dirty,  and  badly  off  for  some- 
thing to  eat  and  drink,  and  were  out 
of  condition  in  consequence  of  the  delay; 
and  the  sheep  were  also  very  dirty  and 
out  of  condition  in  consequence  of  the 
delay. 

The  plaintiff  further  proved  that  he  lost 
some  17/.  or  ISL  by  the  lot  of  cattle 
between  what  they  cost  him  and  what  he 
sold  tham  for  at  Birmingham;  and  he  attri- 
buted that  partly  to  the  depreciation  in  the 
value  from  delay,  and  partly  to  having  lost 
the  market  at  Wolverhampton. 

The  plaintiff  then  proposed  to  state 
something  relating  to  the  cause  of  the 
delay  in  delivering  the  cattle  by  the  com- 
pany, which  had  passed  in  conversation 
about  a  week  after  tiie  12th  of  July  between 
him  and  the  defendants'  night  inspector 
named  East,  at  Didcot,  through  which 
station  the  trucks  in  which  the  plaintiff's 
cattle  were  would  pass,  when  the  defen- 
dants submitted  tluit  a  statement  by  a 
subordinate  servant  at  Didcot,  not  in  course 
of  the  transaction,  but  some  time  after- 
wards, was  not  admissible ;  but  the  learned 
Judge  aUowed  the  question  to  be  put,  and 
the  plaintiff  then  stated  that  he  said  to  East, 
"  How  is  it  you  did  not  send  my  cattle  on?" 
and  he  said  in  reply  that  he  had  forgotten 
them. 

The  plaintiff  also  stated  that  East  had 
charge  of  the  night  cattle  trains  at  Didcot, 
and  that  he  would  be  on  duty  wj^en  the 
trucks  in  which  the  plaintiff's  cattle  were 
would  pass  through  Didcot ;  that  he  knew 


East  well,  and  had  frequently  seen  him  on 
duty  at  Didcot 

Ixk  cross-examination  the  i^aintiff  was 
asked  whether  the  cattle  were  not  usually 
taken  on  by  the  empty  coal  train  frtHn 
Didcot,  which  train  it  was  suggested  by 
the  defendants  was  the  one  which  left 
Aiinety  at  seven  in  tiie  evening  and  arrived 
at  Wolverhampton  about  seven  A.1L;  but  the 
plaintiff  said  that  his  cattle  were  genially 
carried  by  the  same  train  by  which  he 
sent  his  cattle  on  the  12th  of  July,  and 
that  other  persons  sent  their  cattle  by  the 
same  train;  and  that  the  cattle  usually 
arrived  at  Wolverhampton  on  the  follow- 
ing morning  a  little  after  seven;  thst  he 
generally  got  his  cattle  at  Wolverhampton 
at  seven,  sometimes  at  ei^t,  and  some- 
times at  half-past  ten,  or  later. 

The  case  here  set  out  a  letter  by  the 
plaintiff's  attorney  to  the  defendants'  goods 
manager,  specifying  the  items  composing 
the  plaintiff's  chum,  but  on  the  effect  ci 
whicii  nothing  turned.  The  case  afte^ 
wards  stated  that  William  Grant,  the 
plaintiff's  man,  proved  going  to  the  station 
frequently,  early  on  the  morning  of  ihe 
13th  of  July,  and  that  the  cattle  had  not 
come  up  to  twelve  o'clock,  when  he  left 
without  them;  that  he  came  down  to 
the  station  about  ten  minutes  to  one, 
and  th^  had  just  arrived;  that  he  saw 
the  train  arrive;  that  he  took  them  out  of 
the  trucks,  and  took  them  into  the  market 
at  Wolverhampton  at  once;  that  the  cattle 
were  much  out  of  condition,  in  consequence 
of  being  kept  so  long  in  the  trucks.  When 
he  got  to  the  market  it  was  over,  and  he 
took  the  cattle  and  turned  them  out  to 
feed  against  the  next  day. 

George  Foxall,  a  cattle  salesman,  proved 
seeing  the  cattle  in  Wolverhampton  marketi 
and  that  they  were  very  dirty  and  out  of 
condition,  but  tiiat  they  would  be  all  right 
again  in  the  course  of  a  week,  by  boog 
properly  fed  and  attended  ta 

The  defendants  upon  this  case  submitted 
that  the  plaintiff  ou^t  to  be  nonsuited, 
having  proved  no  breach  of  contract,  and 
the  company  not  being  bound  by  the  c(m- 
ditions  of  tiie  consignment  note  to  send 
the  animals  by  any  particular  train,  or  to 
cany  or  deliver  them  within  any  certain  or 
definite  time,  or  in  time  for  any  particular 
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market;  but  the  learned  Judge  refused  to 
nonsuit  the  ploiiititf. 

The  defendants  called  two  of  the  defen- 
dants' servants,  who  proved  that  there  were 
only  two  trains  by  which  cattle  could  have 
arrived  firom  Minety,  viz.,  by  a  return  coal- 
tnin  which  usually  arrived  at  Wolverhamp- 
ton at  about  seven  A.U.,  and  a  goods  train 
which  was  timed  to  arrive  at  Wolverhamp* 
ton  at  10*30,  but  which  was  late  on  the 
morning  of  the  13th  of  July  1864,  and  did 
not  oome  in  till  a  few  minutes  after  twelve ; 
that  the  cattle  were  delivered  to  the  plain- 
tiff's man  without  delay  on  arrival,  and 
were  not  more  out  of  condition  than  cattle 
usually  are  after  a  journey  in  trucks  by 
laiL 

The  learned  Judge  ruled  that  the  special 
conditions  relating  to  the  non-liability  of  the 
defendants,  for  detention  or  delay  in  con- 
veying or  delivering  the  cattle,  were  un- 
reasonable, and  left  it  to  the  jury  to  say 
whether  there  had  been  an  unreasonable 
delay  in  the  carriage  or  delivery  of  the  plain- 
tiff's cattle,  and  if  so,  to  find  for  the  plain- 
tiff for  the  agreed  damages,  21^.  7t.  6d, 
statiDg,  at  the  request  of  the  defendants, 
whether  the  damages  were  for  loss  of 
condition  in  the  animals,  or  for  loss  of 
market 

The  jury  found  for  the  plaintiff  that 
there  had  been  an  unreasonable  delay,  and 
assessed  the  damages,  for  loss  of  market 
14/.  and  injury  to  the  condition  of  the 
cattle  71.  7s.  6d 

The  questions  for  the  decision  of  the 
Court  were: 

1.  Whether  the  learned  Judge  was  right 
in  admitting  the  evidence  of  the  conversa- 
tion with  East  above  set  forth. 

2.  Whether  the  learned  Judge  was  right 
in  refusing  to  nonsuit  the  plaintiff,  and 
whether  he  ought  not  to  have  ruled  and 
directed  that  there  was  no  evidence  for  the 
jury. 

3.  Whether  the  learned  Judge  was  right 
in  his  direction  to  the  jury. 

T.  Clarke  (Digby  with  him),  for  the  ap- 
pellants.— The  evidence  of  what  was  stated 
by  East,  the  ni^t  inspector,  was  not 
admissiUe  in  evidence,  and  the  learned 
eountyoourt  Judgeoughtnottohave  received 
it.  East  was  a  mere  subordinate  servant, 
and  had  no  authority  to  make  any  admis- 


sion on  behalf  of  the  company. — (He  was 
then  stopped  by  the  Court.) 

Macnafnaray  for  the  respondent — It  is 
submitted  that  a  person  like  East,  who  had 
the  superintendence  of  the  night  depart- 
ment in  the  appellants'  business,  and  charge 
of  the  night  cattle  trains  at  Didcot,  was 
their  agent  to  answer  inquiries  respecting 
matters  done  there  in  the  course  of  such 
business,  and  that  what  he  might  state, 
in  answer  to  any  bond  fide  inquiry,  by 
a  person  who  had  an  interest  in  making 
such  inquiry,  would  be  admissible  in 
evidence  against  the  appellants.  It  is 
the  same  as  if  the  respondent  had  been 
referred  by  the  appellants  to  such  person 
for  information  in  the  matter;  in  which 
case  it  is  clear,  that  what  he  then  said 
would  be  within  the  scope  of  his  autho- 
rity and  admissible  in  evid^ice,  and  this 
ought  especially  to  be  the  case,  where 
those  by  whom  he  is  employed  are  a  body 
corporate.  There  is  a  dictum  of  Tindal,  C.J., 
in  Chrik  v.  Howard  (1),  which  supports 
this  propositioiL  That  learned  Judge  there 
says,  "  If  the  transaction  out  of  which  this 
suit  arises  had  been  in  the  ordinary  trade 
or  business  of  the  defendant  as  a  pawn- 
broker, in  which  trade  the  shopman  was 
agent  or  servant  to  the  defendant,  a  decla- 
ration of  such  agent  that  his  master  had 
received  the  -goods,  might  probably  have 
been  evidence  against  the  master,  as  it  might 
be  held  within  the  scope  of  such  agent's 
authority  to  give  an  answer  to  such  an 
inquiry  made  by  any  person  interested  in 
the  goods  deposited  with  the  pawnbroker." 
The  case  of  Clifford  v.  Burton  (2)  shews 
that  where  a  wife  served  in  her  husband's 
shop,  and  carried  on  the  business  of  it  in 
his  absence,  admissions  made  by  her  on 
application  to  pay  for  goods  before  deli- 
vered at  the  shop,  are  admissible  in  evidence 
against  her  husband. 

Eblb,  C.J. — I  am  of  opinion  that  this 
night  inspector  is  not  to  be  presumed  to 
have  been  authorized  by  the  company  to 
make  admissions  on  their  behalf  of  things 
gone  by.    The  present  case  does  not  fall 


(1)  8  Bing.   451;    b.  c.  1  Law  J.  Bep.  (N.s.) 
O.P.  129. 

(2)  1  BiBg.  199 ;  1.0. 1  Law  J.  Rep.  C.P.  61. 
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within  those  which  have  been  referred  to 
by  Mr.  Macnamara^  and  there  must  there- 
fore be  a  new  trial 

Btles,  J.,  KsATiNO,  J.  and  Sxith,  J. 
concurred. 

Case  remitted  for  a  new  trial. 


1865. 
May  5. 


} 


OOLBS  V.  TIJRKEB. 


Debtor  and  Creditor — Deed  of  Assign- 
ment  under  the  Bankruptcy  Act,  1861 
(24  A  26  Viet  c.  134.  s,  192,)  — Clause 
verifying  Debts, 

A  clause  in  a  deed  of  assignment,  regis- 
tered under  the  Bankruptcy  Act,  1861,  by 
which  the  trustee  is  empowered  to  require 
any  creditor  of  the  debtor  to  verify  the 
nature  and  amount  of  his  debt,  with  full 
particulars,  by  statutory  declaration  proved 
before  the  Commissioners  of  Bankruptcy, 
"  or  otherwise  as  the  trustee  may  think  fit" 
is  unreasonable,  and  a  deed  with  such  a 
clause  is  not  binding  on  a  non-assenting 
creditor. 

The  declaration  contained  a  count  against 
the  defendant  as  acceptor  of  a  bill  of 
exchange,  drawn  on  him  by  the  plain- 
tiif,  for  46ZL  9s,  ^,,  and  counts  for  goods 
sold  and  delivered,  for  work  done,  for 
money  paid,  and  money  due  on  a^unts 
stated. 

The  defendant  pleaded,  as  a  defence 
thereto,  a  deed  of  assignment,  registered 
under  the  Bankruptcy  Act,  1861,  (24  k  25 
Yict.  c.  134.)  as  being  binding  on  the 
plaintiff  a  non-assenting  creditor,  as  if  he 
had  executed  the  same. 

The  deed,  which  was  set  out  in  fuU  in 
the  plea,  was  dated  the  19th  of  May  1864, 
and  was  a  conveyance  and  assignment  by 
Richard  Turner,  the  defendant,  to  George 
Molyneuz  of  all  the  real  and  personal  estate 
of  the  said  Richard  Turner  whatsoever 
(subject  to  the  existing  incumbrances 
thereon,  and  except  the  wearing  apparel 
of  the  said  R  Turner  and  of  his  wife  and 
children),  upon  the  following  trust :  ''Upon 
trust  that  he  the  said  George  Molyneux, 
his  heirs,  executors,  administrators  or  as- 
signs (all  of  whom  are  hereinafter  referred 
to  as  ''the  said  trustee  or  trustees")  do 


and  shall  as  soon  as  may  be,  and  in  suck 
way  or  manner  as  to  him  or  them  may 
seem  best,  call  in,  collect  and  receive  the 
said  personal  estate,  effects  and  premises, 
and  sell  and  convert  into  money  all  the 
saleable  parts  of  the  said  personal  estate 
and  all  the  said  real  estate,  with  power 
nevertheless  for  the  said  trustee  or  trustees, 
in  his  or  their  discretion,  to  postpone  the 
sale  of  all  or  any  part  thereof^  and  to  lease 
such  unsold  portion  either  firom  year  to 
year,  or  for  a  term  of  years,  for  sudi  rents 
as  he  or  they  may  think  fit,  and  with  power 
for  the  said  trustee  or  trustees  to  make 
any  such  sales,  either  by  public  auction  or 
private  contract,  or  partly  in  either  mode, 
and  either  with  or  without  the  concurrence 
of  any  mortgagee  or  mortgagees  of  the  pro- 
perty, and  subject  to  such  conditions,  upon 
such  terms,  and  generally  in  such  manner 
as  he  or  they  may  think  fit,  and  as  to  any 
policies  of  insurance,   either  by  way   of 
surrender  to  the  office  or  offices  which  may 
have  granted  the  same  or  otherwise,  and 
to  give  credit  for  the  whole  or  any  part 
of  Uie  purchase  -  money,  either  with  or 
without   taking  security  for   the  same." 
The    deed    contained    a    declaration    of 
trust  as  to  the   monies    to    arise    from 
such    collection,    leasing    and   sale,    and 
which  after  payment  of  certain  costs,  was 
to   pay  rateably  and    without  preference 
the  debts  due  from  the  said  R.  Turner. 
There  was  then  the  following  clause :  "  Pro- 
vided always,  and  it  is  hereby  agreed  and 
declared,  that  the  said  trustee  or  trustees 
shall  have  full  discretion  from  time  to  time 
to   determine    the   amount  of   dividends 
which  shall  from  time  to  time  be  declared 
and  paid  out  of  the  monies  in  hand  to 
and  among  the  said  creditors  in  respect 
of  their  respective  debts,  and  to  pay  suck 
dividends,  at  such  place  and  in  such  man- 
ner as  he  or  they  shall  think  fit  And  it  is 
hereby  further  agreed  and  declared  that  it 
shall  be  lawful  for  the  said  trustee  or  trustees 
to  require  any  person  or  persons  claiming 
to   be  a  creditor  or  creditors  of  the  said 
Richard  Turner,   notwithstanding  thai  he 
or  they  may  have  executed   these  presents, 
and  that  the  amount,  or  alleged  amount,  of 
his  or  their  debt  or  ddds  may  have  been 
inserted  in  the  schedule  hereto,  to  verify  the 
nature  and  amount  of  such  debt  or  claim. 
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with  fall  particulars,  shewing  the  eonsidera- 
tim  thereof  by  statutory  declarations  proved 
before  the  Commissioners  of  Bankruptcy,  or 
otherwise,  as  the  trustee  or  trustees  may 
ihinkfU:' 

The  deed  also  contained  the  following : 
"  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that  these  presents  shall  not 
in  anywise  prejudice  or  affect  the  rights 
or  remedies  of  any  of  the  said  creditors 
against  any  surety  or  sureties,  or  any  per- 
son or  persons  other  than  the  said  Richard 
Turner,  his  heirs,  ezecntors  or  adminis- 
trators, nor  shall  these  presents  in  an3rwise 
prejudice  or  affect  any  security  which  any 
of  the  said  creditors  may  have  or  claim  for 
his  debt ;  but  nevertheless  if  such  security 
shall  be  enforceable  against  the  said  Richard 
Tuner,  or  his  estate  or  effects,  then  and  in 
that  case  such  creditor,  unless  he  shall 
consent  to  abandon  the  said  security,  shall 
be  entitled  to  receive  dividends  under  these 
presents  upon  so  much  only  of  his  said 
secured  debt  as  may  remain  after  such 
security  shall  have  been  realized,  or  after 
credit  shall  have  been  given  for  the  full 
value  thereof,  such  value  to  be  agreed  upon 
between  the  said  creditor  and  the  said 
trustee  or  trustees,  or  in  case  of  dispute, 
to  be  ascertained  by  two  impartial  valuers, 
one  to  be  chosen  by  such  creditor  and  the 
other  by  the  said  trustee  or  trustees,  or 
an  umpire  to  be  named  by  such  valuers 
before  proceeding  to  the  valuation." 

There  was  also  in  the  deed  a  declaration 
that  the  trustees  should  not  be  answerable 
for  the  acts  or  defaults  of  each  other,  nor 
for  any  loss  which  might  befall  the  trust 
estate  otherwise  than  through  his  or  their 
wilful  default,  and  that  it  should  '^  be  law- 
ful for  him  or  them  to  reimburse  himself 
or  themselves  out  of  the  trust  estate  all 
costs  and  expenses  actually  incurred  in  the 
execution  of  the  trusts.'' 

Demurrer  to  the  plea  and  joinder  in 
demurrer. 

Prentice,  in  support  of  the  demurrer. — 
This  deed  is  not  binding  on  the  plaintiff,  a 
non-assenting  creditor,  as  several  of  the 
clauses  in  it  are  unreasonable.  In  the  first 
place,  there  in  a  clause  by  which  the  trustee 
has  power  to  postpone  the  sale  of  the  pro- 
perty, and  to  lease  it  for  such  rents  as  he 
may  think  fit,  and  in  case  of  sale  he  may 
give  credit  for  the  purchase-money  without 


taking  security,  so  that  by  a  lease  or 
sale  to  the  deJ)tor  himself  the  debtor 
would  be  able  to  continue  in  possession 
of  the  property  without  the  creditors 
deriving  any  benefit  under  the  deed.  Then 
there  is  a  clause  by  which  the  trustee 
may  require  any  creditor  to  verify  the 
nature  and  amount  of  his  debt  by 
statutory  declaration  or  otherwise  as  the 
trustee  may  think  fit.  There  is  then  no  limit 
to  the  kind  of  proof  the  trustee  may  insist 
on,  and  the  clause  altogether  is  unreasonable. 
A  similar  one  was  held  to  vitiate  the  deed 
in  the  case  of  Leigh  v.  Pendlebury(l),  from 
which  the  present  case  is  not  distinguish- 
able. There  are  other  clauses  in  this  deed 
which  are  also  objectionable,  such  as  that 
the  trustee  may  pay  dividends  at  such  place 
and  in  such  manner  as  he  may  think  fit; 
also  the  clause  as  to  the  mode  of  valuing 
securities  in  which  nothing  is  said  as  to 
what  is  to  be  done  in  case  of  any  creditor 
being  a  lunatic  or  infant ;  and  lastly,  the 
clause  enabling  the  trustee  to  reimburse 
himself  all  costs  incurred,  without  reference 
to  their  having  been  reasonably  or  even 
properly  incurred,  and  differing  from  the 
case  of  bankruptcy,  in  which  if  assignees 
were  to  bring  any  action  without  leave  of  a 
majority  of  the  creditors  or  of  the  Com- 
missioner, they  would  do  so  at  the  peril  of 
losing  their  costs — Ex  parte  Whitchurch(2), 

Hannay,  contriL — Many  of  the  clauses 
which  are  now  objected  to  have  passed  with- 
out objection  in  other  similar  deeds  which 
have  come  before  the  Court 

[The  Court  called  on  him  to  answer 
first  the  objection  to  the  clause  which  relates 
to  the  creditor  being  required  to  verify  his 
debt.] 

It  is  submitted  that  there  is  an  important 
distinction  between  such  clause  and  the 
clause  which  was  held  bad  in  Leigh  v.  Pen- 
dlebury{l).  In  that  case  the  clause  empow- 
ered the  trustee  to  reject  the  debt  altogether 
if  the  creditor  fiuled  to  prove  it  to  the  satis- 
iSaction  of  the  trustee,  but  there  is  no  such 
forfeiture  of  the  debt  in  the  present  case. 

[Smith,  J. — ^What  do  you  say  would 
happen  here  if  the  creditor  should  not 
prove  his  debt  in  the  mode  required  by  the 
trustee?] 

(1)  15  Com.  B.  Rep.  K.S.  815;  1.0.  88  Law  J. 
Rep.  (N.s.)  C.P.  172. 

(2)  1  Atk.  210. 


200 


COURT  OF  COMMON  PLEAS : 


[N.& 


The  clanae  only  meaoB  thftt  the  creditor 
may  be  required  to  verify  Ids  debt  by  a 
atatutoiy  declaration,  and  there  is  nothing 
unreasonable  in  requiring  this  to  be  done. 
In  Strtck  V.  De  MaUas(3)  a  clause  in  a 
deed  of  inspectorship  under  the  Bankruptcy 
Act,  by  which  every  creditor  before  being 
entitled  to  a  dividend  should  if  required  by 
the  inspectors  deliver  a  statement  in  writing 
of  his  claim,  with  all  the  particulars  usual  in 
a  proof  in  bankruptcy,  and  should  upon  the 
like  request  verify  such  claim  by  statutory 
declaration,  was  held  not  to  be  unreasonabla 

[Smith,  J. — ^There  it  was  not  left,  as  here, 
to  the  caprice  of  the  trustee  to  say  what 
proof  should  be  required.] 

It  is  submitted  that  the  words  ''or  other- 
wise, as  the  trustee  or  trustees  may  think 
fit,"  are  only  added  to  the  clause  in  the  pre- 
sent deed,  in  order  to  enable  the  trustee,  if 
he  pleases,  to  dispense  with  the  proof  by 
statutory  declaration,  and  are  not  inserted 
there  to  authorize  him  to  insist  on  having 
further  and  stricter  proo£  As  said  by  Cock- 
bum,  C.J.,  in  WelU  v.  Haeon(^),  primd 
facie  a  deed  agreed  to  by  three-fouiihs  of 
the  creditors  must  be  taken  to  be  reasonable, 
and  the  Court  should  not  presume  that  the 
trustee  will  act  improperly. 

Eblb,  C.J. — ^I  think  that  the  provision 
in  this  deed  requiring  the  creditor  to  prove 
his  debt  by  statutory  declaration  or  other- 
wise, as  the  trustee  may  think  fit,  has 
the  same  effect  as  the  clause  referred  to 
and  held  bad  in  the  case  of  Leigh  v. 
Pendlebury  (1),  and  that  in  case  of 
&ilure  by  the  creditor  to  comply  with 
the  terms  of  this  provision,  he  would 
lose  his  right  of  having  the  benefit  of  divi- 
dends under  the  deed  There  are  two  or 
three  other  objections  to  the  deed  in  the 
present  case,  which  are,  I  think,  equally 
strong,  but  as  this  one  is  sufficient  to  inva- 
lidate the  deed,  it  is  unnecessary  and  would 
be  a  waste  of  time  to  discuss  them.  The 
rest  of  the  ConBT(5)  concur  in  thinking 
that  this  case  is  substantially  the  same  as, 
and  is  not  distinguishable  from,  that  of 
Leigh  v.  FendUburg{l), 

Judgment  for  ike  plaintiff. 


appettamt^ «. 
,  retpondent 


1866.      ) 
Jan.  25.    / 

Factory — Covering  Crinoline  Steel  wUh 
CoUon4hread—3  &  4  Will.  4.  c.  103.  «.  1. 
^1  ik%VicL  c  15.  *.  73.— 13  <fc  14  Vid. 
c.  54.  8. 1. 

The  prtmitee  of  a  manufaettirer  of  crino- 
line ekirtSy  in  which  steam-power  it  iued  to 
work  machinery  which  by  the  inter  ladng  or 
plaiting  of  cotton  threads  together  aroimd 
and  over  every  part  of  the  strips  of  steely 
whidk  are  afterwards  plajoed  in  the  crinoline 
skirts  f  effects  a  covering  for  such  strips^  are 
a  factory  wOhsn  the  fneanmg  of  the  Factory 
Acts. 

[For  the  report  of  the  above  case^  tee 
34  Law  J.  Bq).  (k.&)  M.C.  p.  113.] 


1865. 

April  28 ; 

May  10. 


Poor-Raie- 


THB  OTSS8BXRB  Or  THS  POOB 
OF  THS  PABI8H  OF  SUHDIK- 
LAND-NKAS-TH94EA,  appd- 
lantS,  tf.  THB  OUABDIAKS  OF 
THB      8Xrin>EBI.Aia>      POOB- 

l^w  UNIOK,  respondents. 

-Rateahle  Value— Tied  PubUt> 


(8)  88  Law  J.  Rep.  (n.s.)  Ezoh.  276. 

(4)  Ibid.  Q.B.  204. 

(6)  Bjlei,  J.,  Koating  J.  «id  Smith,  J. 


Houses  and  Brewery — Small  Tenements. 

An  assessment  eommsttee^  appointed  vmder 
"  The  Union  Assessvsent  Committee  Aet^ 
1862,"  amended  the  valuation  list  of  a  parish 
which  had  adopted  the  "Small  TenemenU 
Rating  Act^  by  inserting  in  the  column  for 
rateable  value  the  full  rateable  value  of 
the  small  tenements  : — Held,  that  they  were 
right. 

The  occupiers  of  certain  public-houses  were 
obliged  by  contracts  to  take  their  beer  from 
a  particular  brewery,  and  paid  less  rent  in 
consequence: — Held,6jr  Erie,  CJ.aful  Smith, 
J.,  dissentients  Byles,  J.,  that  the  rateahle 
value  of  the  public-houses  was  not  to  he  de- 
creased because  of  the  burden^  nor  that  of  the 
brewery  to  be  increased  because  of  the  benefit 
of  such  contracts^  and  that  the  case  o/Alluon 
V.  Monkwearmonth  was  both  unsatisfac- 
tory and  distinguishable^ 

[For  the  report  of  the  above  case,  iM 
34  Law  J.  Rep.  (n.b.)  M.C.  p.  131.] 
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,  11.  / 


LOCK  V.   FURZE. 


Lease — Covenant  for  Quiet  Enjoyment — 
Interesse  Termini — Damages, 

The  plaintiff  being  in  occupation  of  pre- 
mises under  a  leojsefrom  J,  F,  which  toould 
expire  on  the  4tth  of  December  1 864,  obtained 
from  J,  F.  a  reversionary  lease  for  twenty- 
one  years  and  twenty-one  days,  to  commence 
from  the  said  ith  of  December  1864,  on 
payment  of  a  premium.  In  November  1 863 
J,  F,  died,  and  it  turned  out  he  had  no 
power  to  grant  this  reversionary  lease,  F,  V, 
who  was  entitled  to  the  premises  on  the  death 
of  J.  Fy  refused  to  ratify  the  said  lease, 
and  the  plaintiff  was  obliged  to  accept  a 
lease  from  F.  V,  to  commence  on  the  25th 
of  December  1864,  for  seven  years  only,  at 
a  greater  rent.  The  plaintiff  brought  an 
action  against  the  executor  hf  J,  F,  on  a 
covenant  for  quiet  enjoyment  contained  in 
the  void  lease : — Held,  first,  that  a  plea  that 
the  plaintiff  had  never  entered  into  possession 
of^  premises  under  such  lease  was  bad;  se- 
condly, that  on  a  plea  that  F,  V,  did  not  claim 
the  premises  from  the  plaintiff  or  threaten 
to  oust  him  from  the  possession  thereof,  the 
plaintiff  was  entitled  to  judgment;  thirdly, 
that  the  plaintiff  was  not  merely  entitled 
to  recover  the  premium  and  expenses  of  the 
void  lease,  but  was  entitled  to  recover  the 
difference  between  the  expenses  of  the  void 
lease  and  the  lease  granted  by  F.  V,  and 
also  the  difference  between  the  respective 
values  of  such  leases,  but  that  in  calcidating 
such  difference  in  value,  the  transaction  was 
not  to  be  considered  in  the  nature  of  a  com- 
pulsory sale,  and  that  the  expenses  of  counsel, 
d:c.  were  not  recoverable. 

This  was  an  action  brought  by  the  phdn- 
tiff  against  the  defendant,  as  executor  of 
one  John  Furze,  for  breach  of  a  covenant 
for  quiet  enjojrment  in  a  lease  granted  by 
the  said  John  Furze  to  the  plaintiff. 

The  declaration  stated,  that  by  an  inden- 
ture made  on  the  14th  of  February  1860, 
between  John  Furze  of  the  one  part  and 
the  plaintiff  of  the  other  part,  the  said 
John  Furze,  in  consideration  of  400/.  and 
the  other  considerations  therein  mentioned, 
demised  to  the  plaintiff  certain  premises 
from  the  4th  of  December  1864,  at  which 


time  an  existing  lease  of  the  said  premises 
would  expire,  for  the  term  of  twenty-one 
years  and  twenty-one  days,  paying  10/.  for 
the  first  twenty-one  days,  and  a  yearly  rent 
of  175/.  during  the  remainder  of  the  said 
term,  and  covenanted  with  the  plaintiff  that 
he  should  and  might  peaceably  and  quietly 
have,  hold,  use,  occupy,  possess  and  enjoy 
the  said  premises  during  the  said  term, 
without  the  lawful  let,  suit,  trouble,  denial, 
interruption,  molestation  or  disturbance  of 
and  by  the  said  John  Furze,  his  heirs  or 
assigns,  or  any  of  them,  or  any  person 
or  persons  whomsoever  lawfully  claiming  or 
to  claim  by,  from,  through,  under  or  in  trust 
for  him,  them  or  any  of  them.  Yet  after 
the  making  of  the  said  indenture,  and 
before  suit,  and  during  the  said  lease, 
one  Frances  Yickers,  then  lawfully  claiming 
the  said  demised  premises  through  and  under 
the  said  John  Furze,  deceased,  and  having  a 
good  title  to  the  same  and  to  the  possession 
thereof  through  and  under  him,  claimed 
and  demanded  the  said  demised  premises 
of,  from  and  against  the  plaintiff,  and 
threatened  to  oust  him  from  the  possession 
and  enjoyment  thereof,  whereby  the  plain- 
tiff could  not  and  did  not  peaceably  or 
quietly  have,  hold,  use,  occupy,  possess  or 
enjoy  the  said  premises  for  and  during  the 
said  term  without  the  let,  suit,  trouble, 
denial,  interruption,  molestation  and  dis- 
turbance of  the  said  Frances  Yickers,  so 
lawfully  claiming  through  and  under  the 
said  John  Furze,  deceased,  by  reason  whereof 
the  plaintiff  was  obliged  to  and  did  take 
and  accept  a  lease  or  appointment  of  the 
said  premises  from  the  said  Frances  Yickers 
for  the  term  of  seven  years,  from  the  25th 
of  December  1864,  at  an  increased  rent  of 
300/.  a  year,  and  was  put  to  great  trouble 
and  expense  and  costs  in  obtaining  such 
lease  and  appointment,  and  also  lost  the 
benefit  of  the  lease  granted  by  the  said 
John  Furze,  deceased,  and  the  sum  of  400/. 
paid  for  the  same. 

There  was  also  a  count  for  money  had 
and  received. 

The  defendant  pleaded  to  the  first  count, 
first,  a  denial  of  the  deed;  secondly,  that 
the  plaintiff  never  had  or  entered  into  pos- 
session of  the  said  demised  premises  under 
and  by  virtue  of  the  said  lease;  thirdly, 
that  F.  Yickers  did  not  claim  the  premises, 
nor  had  good  title  or  possession  thereof, 
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thiOB^  and  under  the  said  J.  Fnrze,  de- 
ceased; fourthly,  that  the  said  F.  Vickers 
did  not  claini  or  demand  the  said  premises 
from  ike  plaintiff,  nor  threaten  to  oust  him 
from  the  possession  or  enjoyment  thereof; 
and  to  the  last  count  he  pleaded  never 
indebted,  except  as  to  417/w,  and  paid  that 
sum  into  court. 

The  plaintiff  took  issue  on  all  the  pleas^ 
and  also  demurred  to  the  second  plea. 

The  following  facts  appeared  at  the  trial : 
The  plaintiff,  being  in  occupation  of  the 
premises  as  tenant  of  the  said  J.  Furze,  by 
virtue  of  lease  (dated  the  9tii  <^  Februaiy 
1838),  which  would  expire  on  the  4th  of 
December  1864,  obtained  from  him,  on 
the  14th  of  February  1860,  the  lease 
on  which  the  deckration  was  founded. 
In  May  1863  J.  Furze  died;  and  in 
November  1863  the  plaintiff  was  informed, 
on  behsJf  of  a  married  daughter  of  J.  Furze^ 
that  this  new  lease  would  not  be  recog- 
nized, on  the  ground  that  J.  Furze  had  no 
power  to  grant  it.  And  it  turned  out  that 
in  1841  J.  Furze^  on  the  marriage  of  his 
said  daughter  Frances  Vickers,  bad  made 
a  settlement  of  this  property,  whereby  he 
retained  only  a  life  interest,  with  a  power 
of  leasing  for  any  term  not  exceeding 
twenty-one  years,  to  take  effect  in  posses- 
sion, and  not  in  reversion  or  by  way  of 
future  interest;  so  that  the  lease  of  1860 
was  invalid.  This  being  so,  protracted 
negotiations  took  place  during  1864  re- 
specting the  grant  of  a  new  lease  by  Frances 
Vickers,  in  whom  the  power  then  vested, 
to  the  plaintiff  In  September  1864  an 
agreement  was  Altered  into,  whereby  a 
lease  was  to  be  granted  to  and  accepted 
by  the  plaintiff  after  Christmas  1864,  and 
pursuant  to  such  agreement  Frances  Vickers 
granted  the  lease  mentioned  in  the  decla- 
ration. 

The  defendant  c<»itended  that,  on  the 
facts  proved,  he  was  entitled  to  a  verdict  on 
the  second  and  fourth  pleas,  and  that  he 
was  only  liable  for  400iL  the  premium,  and 
17/.  the  expense  of  the  lease  of  1860,  mak- 
ing together  the  sum  of  417/.  paid  into 
court 

The  plaintiff  contended  that  he  was  en- 
titled to  a  verdict  on  those  pleas,  and  that, 
in  addition  to  the  sum  of  417/.,  he  was 
entitled  to  damages  for  the  difference  in  the 
lengths,  rents,  and  other  conditions  oi  the 


two  leases,  and  that  in  calculating  such 
damages  he  was  entitied  to  consider  the 
transaction  in  the  nature  of  a  oompulsoiy 
sale.  And  he  also  claimed  65^,  of  whidi 
sum  45/.  was  the  cost  of  the  new  lease,  and 
20/.  the  cost  of  consulting  counsel  and  sur- 
veyors, dec  respecting  the  matter. 

The  jury  assessed  the  damages  (leas  the 
400/.  premiton)  cc»isequjent  on  the  differ- 
ence in  the  leases  at  1,457/.,  assessiiig  such 
difference  on  what  are  called  the  6L  per 
cent  tables,  and  adding  137/.  (calculated  at 
10/.  per  cent)  on  the  ground  of  the  trans- 
action being  in  the  nature  of  a  con^ulsoiy 
sala  To  this -sum  was  added  the  before- 
mentioned  65Lf  and  a  verdict  was  entered 
for  the  plaintiff  for  1,522/L,  with  leave 
reserved  to  the  defendant  to  move  to  set 
aside  the  verdict  for  the  plaintiff  on  the 
second  and  fourth  pleas,  and  ent^  a  verdict 
thereon  for  the  defbndaiit;  and  to  reduce  the 
damages  to  nominal  damages,  or  such  sum 
as  the  Court  might  direct,  on  the  grounds 
that  the  plaintiff  was  not  entitied  to  recoTer 
more  tluui  the  sum  of  400/L  which  he  had 
paid,  and  17/.  expenses  which  the  defendant 
had  paid  into  court,  and  that  the  pLuntiff 
lost  nothing  but  what  he  had  paid;  that 
the  plaintiff  was  not  entitied  to  recover  the 
65/.,  the  costs,  <&a  of  the  second  lease^  or 
any  part  of  it;  that  the  plaintiff  must  have 
paid  the  costs  of  one  lease,  and  that  he  was 
not  entitled  to  throw  those  costs,  or  any  of 
them,  on  the  defendant;  and  that  the 
plaintiff  was  not  entitled  to  the  10/.  per 
cent  which  the  jury  gave  as  upon  a  com- 
pulsory sale. 

A  rule  nsn  was  granted  pursuant  to  such 
leave,  and  also  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  misdirected 
tiie  jury  in  directing  them  that  the  plaintiff 
was  entitied  to  recover  the  difference  in  value 
between  the  lease  that  was  avoided  and  the 
new  lease  that  was  granted,  and  that  the 
plaintiff  was  entitied  to  recover  the  651,  also 
in  directing  them  that  the  plaintiff  was  en- 
titied to  recover  the  lOL  per  cent  claimed 
as  upon  a  oompulsoiy  sale ;  and  that  the 
learned  Judge  ought  to  have  directed  the 
jury  that  the  plaintiff  was  not  entitied  to 
recover  those  several  matters. 

It  was  ajso  arranged  that  the  demuner 
should  be  aigued  at  the  same  time. 

Lush,  J.  Brown  and  Archibald  sheved 
cau8& — ^The  main  question    is,  how  the 
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damnges  are  to  be  assessed;  and  we  contend 
that  l^e  plaintiff  had  the  actual  estate,  and 
is  entitled  to  Tecover  damages  in  respect  of 
the  valne  of  it  It  makes  no  difference, 
whether  the  defect  be  discovered  before  or 
after  the  lease  begins  to  run.  An  actual, 
present  and  assignable  interest  is  conveyed, 
and  if  the  term  had  commenced  and  the 
lessee  entered,  the  matter  would  have  been 
beyond  controversy  —  Williams  v.  BurreU 
<1),  Bac.  Abr,,  tit  'Leases,'  (N),  and  Taokv, 
Okucodt{2). 

[Btlks,  J. — ^And  8hep,  7oii«4.,  by  Ather- 
ley,  p.  267,  n.  (e).] 

This  is  not  a  case  of  a  mere  contract  like 
PoumettY,  Fuller  (3)  and  Sikear,  Wild  (4), 
but  of  a  conveyance,  and  therefore  full 
damages  are  recoverable — Smith  v.  Oompton 
(5);  and,  further,  the  circumstances  bring 
it  within  Hopkins  v.  Grazebrook  (6)  and 
Rohmson  v.  Harmon  (7).  Again,  entiy, 
whatever  its  value  may  be  for  various  other 
matters,  has  nothing  to  do  with  the  right  of 
lessor  or  lessee  to  sue  on  covenants— .ffok?. 
Ahr.,  tit < Lease,'  (M),  Doer,  Walker (S)  and 
WUliams  v.  Bosanquei  (9);  and  an  averment 
of  entry  is  not  traversable — 2  Chiit.  on 
Plead.  7th  ed  p.  392,  n.  (t).  With  respect 
to  the  10/.  per  cent,  it  was  not,  in  truth, 
added  as  for  a  compulsory  sale,  but  only  uded 
as  an  ingredient  in  arriving  at  the  amount 
of  damages.  As  to  the  second  plea,  if  the 
plea  means  actual  entry,  it  is  bad;  if  only 
1^1  possession,  it  was  disproved.  As  to 
the  fourth  plea,  an  actual  eviction  is  not 
necessary — Piatt  on  Covenants^  326. 

Booill  and  Garth,  in  support  of  the  rule. 
—As  to  what  has  been  said  about  the  case 
of  Hopkins  v.  Qrazdyrook  (6),  it  is  sufficient 
to  say  that  the  point  of  knowledge  is  not 
raised  on  the  pleadings,  and  that  it  was  not 
tdcen  at  the  trial,  where  it  could  have  been 
met  by  eridence ;  and  without  knowledge 
there  can  be  no  fraud.    As  to  the  second 

(1)  1  Com.  B.  Bep.  402;  a.e.  \i  Law  J.  Bep. 
(U.S.)  C.P.  98. 

(2)  1  WniB.  Saond.  250  f.  n.  (1). 

(8)  17  Com.  B.  Bap.  660 ;  s.  o.  25  Law  J.  B«p. 
(■.8.)  C.P.  145. 

(4)  4  B.  &  a  421 ;  a.  o.  82  Law  J.  Bep.  (n.b.) 
QB.  875. 


(5)  3  B.  &  Ad.  407. 


6  B.  ft  C.  81;  B.  o.  5  Law  J.  Bep.  K.B.  65. 

(7)  1  Sieb.  Bep.  850;  1.0. 18  Law  J.  Bep.  (H.s.) 
Exch.  202. 

(8)  5  B*  k  C.  111. 
{V)  1  B.  ft  B.  288. 


and  fourth  pleas,  the  defendant  claims  the 
verdict^  because  possession  under  the  lease 
was  necessary,  and  as  there  was  none, 
there  was  no  eviction  from  possession. 
With  respect  to  the  main  question,  the 
case  falls  within  the  rule  that  only  the 
deposit  and  actual  expenses  can  be  re- 
covered —  Mayne  on  Damages,  96,  Sedg- 
wick  on  Damages,  Ist  ed.  160,  161,  168, 
169,  179,  and  180  (n.),  4  Kenes  Commen- 
taries  (ed.  of  1860),  580,  Ireland  v.  Birch 
(10),  and  Sikes  v.  Wild  (4).  As  to  the  10^. 
per  cent,  it  was  clearly  given  on  the  ground 
that  the  transaction  was  in  the  nature  of 
a  compulsory  sale,  and  the  verdict  cannot 
therefore  be  sustained  to  that  extent;  and 
as  to  the  651,  the  portion  for  counsel's  fees, 
Ac  of  course  cannot  be  recovered,  and  the 
portion  for  expenses  of  the  new  lease  can- 
not be  recovered,  for  the  plaintiff  has  got  the 
lease,  and  we  have  paid  into  court  the  ex- 
pense of  the  abortive  one. 

Eble,  C.  J. — ^This  was  an  action  brought 
by  the  plaintiff  for  a  breach  of  covenant 
against  the  defendant.  The  covenant  on 
which  he  relies  is  a  covenant  that  he  should 
have  quiet  enjoyment  of  the  premises  during 
twenty-one  years,  without  thelawfril  let,  suit, 
trouble,  denial,  interruption,  molestation  or 
disturbance  of  the  lessor,  or  any  one  law- 
frdly  claiming  under  him ;  and  the  breach 
is,  that  one  Frances  Yickers,  lawfully 
claiming  under  the  lessor,  and  having  good 
title,  claimed  and  demanded  the  premises 
from  the  plaintiff,  and  threatened  to  oust 
him  frt)m  the  possession  thereof,  whereby  the 
plaintiff  could  not  peaceably  and  quietly 
enjoy  the  premises.  The  declaration  and 
the  breach  were  proved.  The  second  plea 
is,  that  the  plaintiff  never  had  or  entered 
into  possession  of  the  demised  premises 
under  or  by  virtue  of  the  said  lease.  The 
lease  was  granted  in  the  year  1860,  and 
was  to  commence  in  the  year  1864,'and 
down  to  1864  the  plaintiff  had  possession 
of  the  premises  under  a  prior  lease  ;  there- 
fore the  lease  in  respect  of  which  this 
action  is  brought  was  a  reversionary  lease, 
conveying  an  interesse  termini  to  the  plain- 
tiff;  and  in  the  sense  of  having  corporeal 
possession  of  the  premises,  the  plaintiff 
did  not  have   it   under  the  reveraioiuiry 

(10)  2  Bing.  N.C.  90. 
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lease.  It  was  an  interute  termini  ;  the  land 
was  to  vest  in  possession  in  1864,  and  he 
was  turned  out  by  the  claim  of  Frances 
Yickers  in  1863.  Then  the  allegation  in 
the  declaration  is,  that  the  covenant  was 
broken  by  the  demand  of  Frances  Yickers, 
who  had  good  title  to  claim  the  premises. 
And  we  think  that  the  plea,  in  Uie  sense 
contended  for  by  the  plaintiff,  is  entirely 
irrelevant  to  the  declaration,  and  bad  on 
demurrer.  The  claim  is  in  respect  of  an 
interesse  termini^  and  there  is  no  allegation, 
express  or  implied,  in  the  declaration  that 
the  plaintiff  had  entered  into  possession  of 
the  demised  premises  under  the  reversionary 
lease  ;  and  therefore,  upon  the  demurrer  to 
that  plea,  our  judgment  ought  to  be  for 
the  plaintiff.  There  is  also  a  fourth  plea  to 
the  same  count,  which  alleges  that  Frances 
Yickers  did  not  claim  or  demand  the  pre* 
mises  from  the  plaintiff,  nor  threaten  to  oust 
him  from  the  possession  or  enjoyment  thereof. 
Now,  it  is  clear  that  she  had  title  under  John 
Furze,  and  had  a  right  to  say  that  the  lease 
was  a  nullity ;  and  it  was  acknowledged 
that  she  did  say  so,  and  demanded  that  her 
right  should  be  acknowleged  by  the  plain- 
tiff, and  that  the  plaintiff  by  reason  of  the  de- 
mand lost  the  interesse  termini.  It  is  clear, 
therefore,  that  the  verdict  for  the  plaintiff 
on  this  plea  should  stand.  The  remaining 
question  is,  whether  the  plaintiff  is  entitled 
to  recover  more  than  the  417/.  paid  into 
court.  It  was  contended,  that  this  covenant 
was  to  be  dealt  with  as  if  there  had  been  a 
contract  for  sale,  and  a  contract  to  make 
title  to  the  premises  sold,  and  that  it  was 
subject  to  the  rule  of  law,  which  holds  good 
in  actions  by  a  vendee  against  a  vendor 
under  a  contract  of  sale  which  goes  off 
through  a  defect  in  the  title, — the  rule  by 
which  the  vendor  is  only  bound  to  pay 
back  the  money  he  has  received  and  the 
expenses  to  which  the  vendee  has  been 
put,  and  the  vendee  cannot  recover  for  the 
value  of  the  premises.  I  am  of  opinion 
that  this  contention  cannot  be  maintained. 
It  is  a  known  rule  of  law  as  to  contracts 
for  sale,  and,  if  it  were  necessary  to  go  into 
the  question,  it  might  perhaps  be  shewn 
that  the  convenience  of  mankind  justifies 
the  rule.  In  my  opinion,  however,  the  rule  is 
confined  to  contracts  of  sale;  and  I  think  that 
the  line  is  to  be  drawn  between  a  contract 
for  sale  and  a  conveyance  of  an  estate  or 


interest  in  that  to  which  the  oonyeyanoe 
relates.     It  is  clear  that,  if  there  be  a  lease 
of  land  in  possesion   containing  such  a 
covenant  as  the  present  one,  an  eutiy  by 
the  lessee  under  the  lease,  and  afterwards 
an  ouster  of  the  lessee  by  a  person  claim- 
ing under  the  lessor,  the  lessee  is  entitled 
to  recover  the  value  of  the  term  he  has 
lost     Thus,   in    WiUiams  v.  BurreU  (I), 
the  only   decided   case   upon    the    point 
which    has    been    cited   in    argument^  it 
was  held  that  a  lessee  under  a  void  leas^ 
who  had  been  ejected  by  the  snooeasor  of 
his  lessor,  had  a  right,  in  an  action  against 
the  executors  of  Uie  lessor  for  breach  of 
a  covenant  for  quiet  enjoyment  contained 
in  his  lease,  to  recover  the  value  of  the  term. 
But  it  is   contended,    on    behalf  of  the 
defendant,  that,  because  this  was  a  rever- 
sionary lease,  only  conveying  an  inlereue 
termini^  the  plaintiff  stood  in  the  situation 
of  a  vendee,  with  whom  a  vendor  had  con- 
tracted to  sell  and  make  title,  and  not  in 
the  position  of  a  lessee,  to  whom  a  term 
has  been  granted,  and  who  is  in  possession 
of  that  term.     I  am  of  opinion  that  this 
distinction  is  not  maintainai>le.   This  rever- 
sionary lease  conveyed  to  the  {daintiff  an 
interesse    termini,   which  was  a  valuable 
and  assignable  interest,  and  he  was  in  one 
sense  in  possession,  for  the   interest  was 
conveyed  to  and  vested  in  him  by  a  legal 
document  containing  this   covenant;  and 
therefore,  to  my  mind,   there  is  a  strict 
analogy  with  the  case  of  a  document  con- 
veying a  present  term,  under  which  the 
lessee  has  entered.    And  wherever  that  is  so, 
the  case  of  WiUiams  v.  BurreU  (1)  decides 
that  the  ordinary  rule  applies,  namely,  that 
a  party  who  breaks  his  contract  must  pay 
the  damages  approximately  arising  £rom 
suchbreach.  Thedicta  which  have  be^  cited 
from  the  American  authorities  are  neutral, 
there  being  as  many  one  way  as  the  other, 
and  the    learned    authors,    whose  books 
have  been  cited,  do  not  sustain  the  contention 
of  the  defendant.     Mr.  Mayne,  in  his  book 
On  Damages,  limits  his  statement  of  the  rale 
to  the  case  where  nothing  has  passed  under 
the   instrument  containing  th&  covenant, 
and  here  an  interesse  termini  clearly  passed 
It  appears  from  Sedgwick  on  Damages,  that 
although  in  many  of  the  American  Coarts 
the  rule  is  as  contended  for  by  the  defen- 
dant, yet  the  impression  of  the  writer  is  the 
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other  way.  There  is,  therefore,  no  authority 
against  our  judgment ;  there  is  an  authority 
for  it ;  and  there  is  the  abnost  universal 
rule,  that  a  party  who  breaks  his  contract 
ought  to  pay  the  damages  approximately 
arising  from  such  breach.  The  plaintiff, 
therefore,  is  entitled  to  the  value  of  the 
term.  The  jury  have  given  the  value  of 
the  term,  and  the  expenses  to  which  the 
plaintiff  has  been  put,  up  to  the  fullest 
extent,  and  we  think  that  there  ought  to 
be  a  substantial  deduction  from  that 
amount  The  juiy  have  given  101.  per  cent 
for  compulsory  sale,  and  have  taken  the  61. 
per  cent  tables,  and  we  think  that  the 
phdntiff  must  lose  the  137^.  Then  there 
was  65/.  given  for  the  expenses.  It  is 
agreed  that  201.  shall  come  off  for  counsel's 
fees  and  such  matters,  and  then  there 
remains  i5L  for  the  expenses  of  the  new 
lease.  The  expenses  of  the  old  lease  were 
17^  (which  have  been  paid  into  court),  and 
Mr.  Qarth  has  convinced  me  that  the 
plaintiff  is  not  entitled  to  have  the  expenses 
of  both  leases ;  the  plaintiff  wanted  a  lease, 
and  he  must  pay  for  one  of  them.  I  do  not 
very  dearly  see  which  lease  he  is  entitled 
to  charge  to  the  defendant;  but  I  am 
inclined  to  think  that  he  is  entitled  to 
charge  the  40/.,  the  expenses  he  has  been 
put  to  by  the  breach  of  covenant ;  and  there- 
fore under  this  head  he  is  to  have  40/. 
miniii  the  17/.  Consequently  the  phiintiff 
is  only  entitled  to  28/.  of  the  sum  of  65/., 
and  is  not  entitled  to  the  sum  of  137/.;  and 
the  damages  must  be  reduced  accordingly. 
Bylbs,  J. — I  am  of  the  same  opinion. 
The  main  question  is  a  very  important  one, 
namely,  how  the  damages  for  the  breach  of 
the  covenant  for  quiet  enjoyment  are  to  be 
computed.  Now  it  is  quite  plain  that 
in  the  case  of  an  ordinaiy  contract  for 
the  sale  of  land,  where  the  contract  is 
silent  as  to  title,  the  law  implies  a  con- 
tract for  title.  This,  however,  would 
operate  with  the  greatest  possible  hardship 
in  many  cases.  For  example,  suppose  a  man 
had  contracted  to  sell  a  thousand  acres  of 
land  in  Northamptonshire  some  years  ago, 
and  it  turned  out  he  had  no  title,  and  the 
purchaser  were  to  say,  I  demand  from  you 
not  merely  the  money  I  paid,  and  my  ex- 
penses, but  I  demand  compensation  at  the 
rate  of  IfiOOL  per  acre,  because  the  land 
you  sold  me  is  of  that  value  now,  and  I 


ought  to  be  put,  not  in  the  same  position  as 
that  in  which  I  should  have  been  if  I  had 
never  made  the  contract,  but  in  the  same 
position  as  if  you  had  performed  the  con- 
tract This  would  lead  to  such  an  enormous 
hardship,  that,  as  it  seems  to  me  with  very 
good  reason,  a  rule  of  law  has  been  firmly 
established,  that  in  cases  of  ordinary  con- 
tracts for  the  sale  of  land  the  purchaser  is 
to  be,  not  in  the  same  position  as  if  the 
vendor  had  performed  his  contract,  but  in 
the  same  position  as  if  the  contract  had 
never  been  made.  He  is  entitled,  on  the  con- 
tract being  broken,  to  a  verdict  for  nominal 
damages,  and  he  is  also  entitled  to  the 
money  he  may  have  paid,  and  the  expenses 
he  has  incurred,  and  to  nothing  more.  This 
is  an  anomalous  rul&  In  all  other  cases, 
where  a  man  gets  damages  for  breach  of  a 
contract,  he  is  to  have,  not  such  damages 
as  will  place  him  in  the  same  position  as  if 
the  contract  had  never  been  made,  but  such 
damages  as  will  place  him  in  the  same 
position  as  if  the  contract  had  been  per- 
formed. It  is  here  sought  to  apply  this 
anomalous  rule,  not  to  the  case  of  a  contract 
implied  by  law  on  a  contract  for  the  sale  of 
land,  but  to  an  express  contract  running 
with  land  to  the  end  of  the  term,  a  contract 
for  quiet  enjoyment  It  seems  to  me  that 
the  same  rule  does  not  apply.  There  is  but 
one  authority,  Willianu  v.  Burrell  (1),  in 
this  country,  and  that  is  plain.  This  ques- 
tion never  seems  to  have  arisen  before, 
except  in  that  case,  and  there  the  Lord  Chief 
Justice  of  this  Court,  one  of  the  most  emi- 
nent legal  authorities  that  ever  presided  on 
this  Bench,  not  only  says  ''the  plaintiff  is 
entitled  to  recover  the  value  of  the  term," 
but  he  says,  '4t  is  too  clear  for  argument,'' 
and  the  two  learned  counsel,  Sir  Thomas 
Wilde  and  Mr.  Serj.  Channell,  who  appeared 
for  the  defendant  in  that  case,  did  not  con- 
test that  that  was  not  the  true  rule  as  to  the 
damages.  That  being  so,  the  law,  so  far  as 
the  authorities  are  concerned,  is  clear.  I 
agree  with  what  my  Lord  has  said  about 
the  American  authorities,  and  will  not  repeat 
it;  it  is  sufficient  to  say  they  are  equally 
preponderating  and  throw  no  weight  into 
either  scale.  The  only  remaining  question 
upon  this  portion  of  the  case  is  this : — it 
being  plain  that  in  this  case  the  plain- 
tiff had  only  an  iwtereue  termini^  will 
that  take    him   out  of  the    rule   which 
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holds  good  in  respect  of  a  contract 
by  which  the  lessee  is  bound,  having  entered 
into  possession)  I  conceive  that  an  interetse 
termini  is  a  valuable  marketable  interest 
assignable  at  law,  and  that  there  is  no  sub- 
stantial difference  between  a  man  who  has 
a  reversionary  lease  and  a  man  who  has  a 
lease  in  possession.  It  seems  to  me  that  an 
interesM  termini  falls  within  the  same  oon> 
fiiderations  as  a  term  upon  which  a  man  has 
entered  There  is  another  point  in  this  case 
on  which  possibly  the  plaintiff  might  be 
entitled  to  recover,  viz.,  upon  the  doctrine 
laid  down  in  Hopkins  v.  Oraxdfrook  (%)y 
where  it  is  said  that  even  in  the  case  of  an 
ordinary  contract  for  the  sale  of  land,  if  the 
vendor  knew  he  had  no  title,  the  ordinary 
rule  as  to  damages  is  to  be  applied.  There 
are  two  observations  to  be  made  upon  this. 
In  the  first  place,  Hopkins  v.  Grazebrook{6) 
has  been  spoken  of  with  some  diasatis&o- 
'tion  by  the  highest  legal  authority  on  this 
subject.  Lord  St.  Leonards,  and  even  if  it 
be  law,  it  may  possibly  apply  only  to  cases 
of  fraud :  ^*  omnia  pr<Bsumuntur  contra  spo^ 
licUorem**;  but  in  this  case  there  w  no  doubt 
that  the  plaintiff  and  defendant  have  acted 
with  the  most  perfect  bona  fides.  On  the 
other  branches  of  the  case,  I  agree  with 
what  has  faUen  from  my  Lord. 

Keatinq,  J. — I  am  of  the  same  opinion. 
There  is  no  doubt  that  our  judgment  upon 
the  main  point  that  has  been  raised  is  a 
judgment  on  a  point  of  very  great  importance, 
because,  so  tea  as  the  argument  has  disclosed, 
this  point  has  never  arisen  before  in  any 
Court  in  Westminster  HalL  The  case  near- 
est to  it  is  the  case  of  Williams  v.  Burrell 
(1),  and  the  distinction  between  that  case 
and  the  present  no  doubt  is,  that  in  that  case 
there  was  an  actual  entry  on  the  prenuses, 
whereas  here,  the  interest  of  which  the  plain- 
tiff has  been  deprived  was  an  interesse 
termini.  But  an  interesse  termini  is  a  well- 
defined  interest,  as  pointed  out  in  the  note 
to  Took  V.  Gla9eockl2),  being  described  in 
pleading  as  an  interest  of  which  a  party 
becomes  possessed  by  virtue  of  the  convey- 
ance to  him,  which  is  assignable,  and  which 
therefore  seems  to  me  to  be  veiy  different 
from  a  mere  contract  to  sell  land  which  is 
not  carried  into  execution  by  anything  like 
a  conveyance.  That  appears  to  me  to  estab- 
lish at  once  a  very  distinct  line  upon  which 
we  can  safely  act  in  the  pres^it  case.   It 


appears  to  me  tiiat  Ulere  is  no  soand  dis- 
tinction between  the  case  of  an  iMeresse 
termini  and  the  case  of  an  estate  where 
there  has  been  an  entry  for  a  single  day. 
The  judgment  of  the  Court  tiierefore  pro- 
ceeds on  that  ground  only.  I  may  say  as  to 
the  distinction  supposed  to  have  been  estab- 
lished by  Hopkins  v.  Orazebrook(6)y  that  I 
do  not  in  any  way  found  my  judgment  upon 
the  present  occasion  on  anything  supposed 
to  have  been  -established  by  that  case.  Thai 
case,  as  has  been  obe«rved  by  my  Brother 
Byles,  has  been  remaned  on  with  dinatia- 
faction  by  a  great  authority,  and  also  it 
seems  to  me  that  the  &cts  here  do  notnuse 
the  principle  upon  which  I  think  the  case 
of  Hopkins  v.  Cfrasebrook  (6)  must  have 
proceeded,  via.,  a  suppresaion  or  misleading 
amounting  to  legal  if  not  moral  fraud.  Upon 
these  grounds  I  agree  with  the  rest  of  the 
Court,  and  I  also  agree  in  the  reduction  of 
damages  mentioned  by  my  Lord 

Smith,  J. — I  am  of  the  same  opinion  on 
all  the  points.  In  r^ard  to  themain question, 
it  is  not  intended  by  this  decision  to  throw 
the  slightest  doubt  on  the  rule  established 
bythecaseof  i^i^reatf  V.  Th4)mkiU(ll\  and 
the  cases  which  follow  it,  that  where  the 
contract  goes  off  for  want  of  title,  the  vendee 
is  entitled  to  recover  no  more  than  the 
amount  he  has  paid  and  his  expenses.  That 
rule  depends  on  considerations  which  seem 
to  me  to  have  no  relation  to  the  present 
case.  It  was  said  by  Parke,  R  in  the  case 
of  Eobinson  v.  Harman  (7),  speaking  of 
FlureauY,  ThomhiU  (11),  "The  case  of 
Flureaiu  v.  ThornkiU  qualified  that  rule  of 
the  common  law.  It  was  there  held  that 
contracts  for  the  sale  of  real  estate  are 
merely  on  condition  that  the  vendor  has  a 
good  title ;  so  that,  whem  a  person  contracts 
to  sell  real  prop^ty,  there  is  an  implied 
understanding  that  if  he  fidl  to  inake  a  good 
title  the  only  damages  recoverable  are  the 
expenses  wMch  the  vendee  may  be  put  to 
in  investigating  the  titla"  Here  the  con- 
veyance is  not  on  condition  that  the  vendor 
has  a  good  title.  The  conveyance  has  taken 
place,  the  lease  has  been  made,  and  has 
passed,  as  far  as  the  lesscnr  can,  the  right 
and  title  to  the  estate.  The  lessor  has  no^ 
thing  more  to  do  j  the  lessee  may  turn  Ms 
right  and  interest  into  an  estate  at  any  time 

(11)  2  W.  Blw^.  1078. 
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by  taking  poasesoioiL  Again,  in  contnusts 
for  the  »le  of  real  eBtate,  the  ConrtB  have 
implied  the  contract  respecting  title,  and 
annexed  the  particular  consequenceB  which 
attach  to  a  breach  of  it  Here  we  are  deal- 
ing not  only  with  an  actual  conveyance  or 
grant  of  an  interest  and  title  in  the  land, 
but  with  an  express  coyenant  that  the  lessee 
shall  quietly  enjoy  the  presiifles  during  the 
term.  The  first  is  the  case  of  an  executory 
oofttract  to  which  the  Court  has  annexed 
certain  implied  conditions ;  this  is  a  case 
where  the  contract  is  fully  executed,  where 
the  lessor  has  nothing  more  to  do,  and 
where  he  has  entered  into  an  express  coto- 
nant  It  seems  to  me^  therefore,  that  the 
cases  are  entirely  different,  and  that  where 
a  coveaantof  this  description  is  broken,  the 
coYenantee  is  entitled,  as  in  all  other  cases, 
to  full  compensation  for  the  loss  he  thereby 
sustains.  It  is  admitted  that  if  the  lessor 
had  lived  till  the  5th  of  December  1864,  and 
the  lessee  had  entered,  this  case  would  be 
precisely  the  case  of  WiLUains  v.  Burrell  (1 ), 
in  which  it  was  held  that  the  value  of  the 
term  was  recoverable.  It  is  said  that  the 
oonseq[uencee  of  this  judgment  will  be  v^y 
snious;  but  it  is  well  known  that  these 
covenants  are  limited  to  acts  against  which 
the  parties  are  able  to  guard ;  and  in  this 
case,  as  in. most  others,  the  covenant  is 
limited  to  the  acts  of  the  lessor.  Here  there 
is  an  express  covenant  that  the  lessee  shall 
hold  and  enjoy  the  premises  for  the  whole  of 
the  term  without  any  let  or  molestation  aris- 
ing from  the  act  of  the  covenantor,  or  any 
one  claiming  under  him.  The  lessee  is 
molested  in  consequence  of  an  act  of  the 
covenantor,  namely,  his  having  made  a  mar- 
riage settlement  I  agree,  also,  with  the  rest 
of  tiie  Court,  that  the  facta  do  not  seem  to 
bring  this  case  within  Hopkins  v.  Oraze- 
hrook  (6).  It  seems  to  me  that  here  a  right 
and  title  to  the  land  has  passed.  There  is 
an  express  covenant  that  the  plaintiff  shall 
have  the  land  for  the  whole  term ;  this 
covenant  is  broken,  and  the  plaintiff  is  en- 
titled to  full  compensation.  With  regard 
to  the  other  points,  it  is  plain  the  jury  first 
considered  what  was  the  saleable  value,  and 
then  gave  lOL  per  cent  as  for  a  compulsory 
sale.  It  does  not  seem  to  me  that  this  can 
he  likened  to  a  compulsory  sale.  It  is  not 
a  wilful  or  voluntary  act  on  the  part  of  the 
defendant ;  she  is  in  equal  misfortune  with 


the  plaintiff  In  the  case  of  a  railway  com- 
pany, they  act  for  their  own  interests,  and 
voluntarily  take  possession.  And  I  agree 
with  the  rest  of  the  Court,  that  the  plaintiff 
is  entitled  to  succeed  on  the  demurrer  to  the 
second  plea. 

Jttdffmeni  aeeardingl^ 
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Skipping  —  Inawnmee  on  Ooock — ToM 
Low — JusHfiabU  8ale — No  Notice  ofAbcmr 
dontnent 

Where  a  branded  vessel  was  in  danger  of 
falling  to  pieces,  and  the  captain  sold  her 
cargo  consisting  of  timber,  hecewse  the 
expense  of  forwarding  it  to  its  destiiuttion 
would  have  exceeded  its  value  there,  when 
so  forwarded,  the  assured  was  held  entitled 
to  recover  against  the  underwriter  on  a 
policy  on  such  cargo,  for  a  total  loss  without 
having  given  notice  of  aJbandonment, 

Action  against  the  defendant  as  under^ 
writer  for  150^.  of  a  policy  of  assurance 
on  a  cargo  of  timber  shipped  on  board  the 
vessel  The  Avon,  on  a  voyage  from  Quebec 
to  Liverpool,  the  value  of  which  cargo  was 
declared  at  2,500^.  by  indorsement  on^  the 
policy.  The  plaintiff  claimed  a  total  loss. 
The  defendant  paid  into  court  the  sum  of 
34Z.  10«.  as  for  a  partial  loss  to  the  extent 
of  23/.  per  emit 

The  cause  was  tried,  before  Pigott,  B., 
at  the  last  Liverpool  Summer  Assizes.  The 
evidence  was,  that  The  Avon  sailed  on  her 
voyage  on  the  1st  of  December  1861,  and 
in  a  few  days  afterwards  got  aground  in  the 
St  Lawrence,  when,  in  consequence  of  the 
ice  which  surrounded  her,  it  was  impossible 
for  her  to  proceed  on  the  voyage,  and  she 
lay  there  on  the  ground  during  the  winter. 
A  survey  was  made  of  her,  both  on  the  1 6th 
of  December  and  afterwards  on  the  16th 
of  January,  when  the  surveyors  advised 
that  she  should  be  sold;  but  Lloyd's  agent 
at  Quebec  being  of  a  different  opinion,  it 
was  resolved  not  to  sell  her  at  that  time. 
On  the  29th  of  April  the  ice  in  the  river 
began  to  break  up,  and  then,  on  the  2nd  of 
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May,  a  fdrliher  surrey  was  made,  when  the 
surveyors  recommended  the  ship  to  be  sold 
where  she  lay,  for  the  benefit  of  all  con- 
cerned, and  that,  as  it  would  be  necessary, 
fix)m  her  exposed  position,  to  discharge 
the  cargo  before  the  yessel  was  taken  oSy 
the  most  prudent  course  would  be  to  sell  the 
cargo  at  the  same  time  the  vessel  was  sold. 
Accordingly,  on  the  7th  of  May,  the  vessel 
and  her  cargo  were  sold,  and  they  were 
both  bought  by  the  same  purchaser,  Messrs 
Julien;  the  ship  for  450/.  and  the  cargo  for 
750L  Messrs.  Julien  ultimately  succeeded 
in  bringing  both  ship  and  cargo  to  Quebec, 
where  tiiey  sold  the  latter  for  1,400^  No 
notice  of  abandonment  was  ever  given  to 
the  underwriters,  but  evidence  was  given 
that  the  supposed  value  of  the  timber,  if  it 
had  arrived  in  Liverpool,  would  have  been 
4,300/.,  and  the  following  estimate  was 
put  in  at  the  trial  of  what  would  have 
been  the  expense  of  landing  and  canning 
the  timber  to  its  destination,  and  its  depre- 
dation in  value  from  having  been  so  long  in 
the  water,  viz. — 

£. 

Coet  of  landing      850 

Do.    rafting  it  off  to  another  veBsel       ...     700 

Original  freight 1,556 

Extra  freight 700 

Rising  freight  (freight  having  risen  between 
the  time  when  The  Avon  was  loaded,  and 
the  re-opening  of    the    navigation  after 

winter) 269 

Deterioxation,  12  per  cent. 516 

£4,091 

This  sum  deducted  from  4,300/.,  the 
value  of  the  timber,  left  209/.,  as  to  which 
the  learned  Judge  left  it  to  the  jury  to  say 
whether  anything  was  to  be  deducted  for 
loss  of  quantity,  and  having  also  directed 
the  jury  that  the  question  as  to  whether  it 
was  right  to  sell  the  cargo  depended  upon 
whether  the  cax^go  could  have  been  practi- 
cally carried,  in  a  mercantile  sense,  to  its 
destination,  that  is,  whether  the  cost  of 
bringing  the  cargo,  added  to  the  amount 
of  depreciation,  would  have  left  any  ap- 
preciable margin  of  profit,  he  left  it  to  them 
to  say,  whether  it  was  right  to  sell  the 
ship,  and  also  whether  it  was  right  to 
sell  the  cargo.  The  jury  found  both  ques- 
tions for  the  plaintiff,  and  the  verdict  was 
therefore  entered  for  the  plaintiff  for  a 
total  loss. 

In  Michaelmas  Term  last,  E,  JameSy  for 


the  defendant^  obtained  a  rale  nui,  to  set 
this  verdict  aside  and  to  enter  it  for  tiie 
defendant,  or  a  nonsuit,  pursuant  to  kave 
reserved,  on  the  grounds,  first,  that  there 
was  no  evidence  of  a  total  loss;  and, 
secondly,  that  there  was  no  evidence  of  a 
partial  loss  exceeding  the  sum  paid  into 
court,  or  why  the  damages  should  not  be 
reduced  to  the  sum  actually  due  as  for  a 
partial  loss.    Against  this  rule — 

Brett,  MeUish  and  O.   Rwadl  shewed 
causa — ^The  question  here  is,  was  the  sale 
of  the  cargo  justifiable  and  binding  on 
the  underwriter)   If  it  was,  the  {woperty 
passed   to   the   purchaser  and  no  notice 
of  abandonment  was  necessary,  as  in  the 
case  of  a  constructive  total  loss.  Tt  b  sub- 
mitted that  the  evidence  shews  that  the 
sale  was  necessary.     The  goods  were  on 
board  a  wrecked  ship,  and  there  is  ample 
evidence  that  the  ship  was  lost  and  that 
her  sale  was  proper ;  then,  what  was  the 
duty  of  the  assured  as  to  the  cargo  ^  He 
must  have  got  the  cargo  out  of  the  ship 
before  he  sold  the  latter ;  but  that  could 
not  have  been  done  (as  the  evidence  shews) 
except  at  a  great  loss,  and  therefinre,  as 
recommended  by  the    surveyors,  it  was 
better  to  sell  the  cargo  and  ship  together. 
The  element  of  risk  in  the  present  case 
distinguishes  it  from  that  of  RowUo  v. 
Oumey  (1).    Taking  into  account  the  cer- 
tain expenses  and  Uie  indefinite  risk,  it  is 
submitted  that  it  was  not  a  practicable 
thing  to  send  the  goods  on.    The  sale  was 
therefore  necessary  and  justifiable.    The 
loss  was  not  a  constructive,  but  an  actual 
loss,  and  the  omission  to  give  notice  of 
abandonment  would  have  no  effect  on  the 
right  of  the  assured  against  the  unde^ 
writer — Roux  v.  Salvador  (2).    [They  also 
aigued  that  if  the  plaintiff  was  entitled 
only  to  recover  in  respect  of  a  particd  loss, 
he  was  entitled  to  a  larger  sum  than  what 
had  been  paid  into  court.  They  also  refeired 
to  the  following  authorities — Ueimer  v. 
Ringrose  (3),  Kvkif/hi  v.  Faith  (4^  Ammdd 
on  Insuraneey  1st  edit.  2nd  voL  page  973, 

(1)  11  Com.  B.  Rep.  176;  8.c.  20  Law  J.  Rep. 
(N.B.)  C.P.  257. 

(2)  8  Bing.  K.O.  266;  lc.  7  LawJ.Bep.  (k.&) 
Exch.  829. 

(3)  6  Exch.  Rep.  268;  s.  c.  20  Law  J.  Bep.  (ff.s.) 
Exch.  175. 

(4)  15  Q.R  Rep.  649;  b.  c  19  Law  J.  Rep.  (k.s.) 
Q.B.  509. 
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3  PkUlips  on  Insurance,  section  1463, 
Cambridge  v.  Anderton  (5),  King  v. 
WeUher  (6),  Stevens  on  Averctge,  2nd  edit, 
p.  40. 

E.  James  and  T.  Jones^  in  support  of 
the  role. — There  is  a  great  distinction 
between  an  actual  and  a  constructiye  total 
loss.  In  the  case  of  a  ship,  to  make  out  an 
actual  total  loss,  the  ship  must  exist  no 
longer  as  a  ship,  and  must  merely  serve  as 
materials  for  another  ship.  The  present  is 
a  case  of  goods,  and  in  order  to  make  out 
an  actual  total  loss  of  goods  the  specific 
character  of  the  articles  must  be  gona  In 
Rofux  T.  Salvador  (2)  the  hides  would  have 
altogether  lost  their  character  as  hides  had 
they  been  carried  on.  That  would  not  have 
been  the  case  with  the  timber  here  had  it 
been  sent  on ;  there  was  no  impossibility 
of  the  timber  arriving  in  Englimd  as  tim- 
ber, through  the  deteriorated  condition  in 
which  it  vraa  sold.  It  is  because  there  is  a 
possibility  of  recovery  that  the  necessity  of 
a  notice  of  abandonment  exists — Amould 
on  Insurance,  2nd  edit  p.  1025.  There  is 
no  difference  between  the  present  case  and 
that  of  Kntght  v.  Faith  (4).  The  vessel 
here  was  repairable,  and  was  so  treated  by 
the  pUdntiffs;  notice,  therefore,  should  have 
been  given  to  the  underwriters,  and  even 
if  the  vessel  was  totally  lost,  her  cargo  of 
timber  existed  in  specie  and  ought  to  have 
been  sent  on,  and  the  expense  a£  so  doing 
would  have  been  only  a  partial  loss.  The 
Bale  here  of  the  goods  was  not  justifiable ; 
it  was  not  the  case  of  perishable  goods,  and 
the  authorities  shew  that  it  was  not  a  ques- 
tion for  the  jury  what  a  prudent  owner 
uninsured  would  have  done  in  the  cir- 
cumstances— Beimer  v.  Ringrose  (3).  The 
principle  is  the  same  for  goods  as  for  a 
ship,  and  if  the  goods  can  be  sent  on  at  an 
expense  less  than  their  value  at  their  place 
of  destination,  it  is  then  a  case  only  of  a 
partial  and  not  a  total  loss,  and  here  it 
is  found  that  there  woxdd  have  been  a 
margin  of  209/.  over  the  expense  of  bring- 
ing the  timber  to  Liverpool,  so  that  in  no 
way  can  the  plaintijQTs  be  entitled  to  ro- 
cover  for  a  total  loss,  and  they  have  not 
shewn  a  partial  loss  beyond  the  sum 
paid  into  court.  —  [They  cited    1    Park 

(5)  2  B.  &  C.  691. 

(6)  88  Law  J.  Bep.  (ir.s.)  Ezch.  825. 

Few  Siribb,  84.— O.P. 


on  Insurance,  280  and  281,  and  Stewart 
V.  Steele  (7).] 

Cur.  adv,  vuU. 

Smith,  J.  now  delivered  the  following 
judgment  (8). — This  action  was  on  a  policy 
on  timber  in  the  ship  Avon,  from  Quebec 
to  Liverpool  The  Avon  was  frozen  up  in 
the  passage  down  the  St  Lawrence;  and 
after  survey,  the  ship  and  the  caigo  were 
sold  by  the  master  to  one  purchaser  at 
separate  sales.  At  the  trial,  the  juiy  found 
in  effect — first,  that  the  sale  of  the  ship 
was  justified,  on  the  ground  that  the  cost 
of  repairs  would  have  been  greater  than 
the  value  of  the  ship  when  repaired;  and, 
secondly,  that  it  was  right  to  sell  the  cargo, 
because  it  was  not  practically  possible,  in 
a  mercantile  sense,  to  have  carried  it  to  its 
destination;  that  is  to  say,  because  the  cost 
of  bringing  the  cargo,  added  to  the  amount 
of  depreciation,  would  not  have  left  any 
appreciable  maigin  of  profit  to  the  owners. 
Upon  these  findings,  the  verdict  was  entered 
for  the  plaintiffs  for  a  total  loss;  and  the 
rule  nisi  to  al1»er  the  verdict,  and  enter  it 
for  a  partial  loss,  on  the  ground  that  there 
was  no  evidence  on  which  the  finding  of 
the  total  loss  could  be  supported,  is  now  to 
be  disposed  of.  Upon  the  first  question, 
relating  to  the  ship,  we  have  to  say  whether 
there  was  evidence  to  support  the  finding 
that  the  sale  was  justifiable ;  and  our  answer 
is  in  the  affirmative.  We  do  not  propose  to 
state  the  evidence  at  length;  but  taking  the 
report  of  the  surveyors  on  the  2nd  of  May, 
and  the  statement  of  Julien,  who  purchased 
on  the  7th  of  May,  we  think  there  was 
evidence  for  the  jury  that  the  ship  was  in 
imminent  danger  of  destruction,  and  that 
a  sale  appeared  to  afford  the  only  reason- 
able hope  of  saving  any  part  of  her  value. 
Then,  upon  the  second  question,  relating  to 
the  cargo,  we  have  to  say  whether  there  was 
evidence  to  support  the  finding  that  it  was 
right  to  sell  it,  because  the  cost  of  bringing 
the  whole  or  any  part  of  it  to  its  destination 
would  have  exceeded  the  value  thereof  there ; 
and  our  answer  is  again  in  the  affirmative. 
We  are  not  called  on  to  say  on  which  side, 
in  our  opinion,  the  balance  of  evidence  in- 
clines.    K  there  was  reasonable  evidence 

(7)  6  8o.  N.R.  927. 

(8)  This  is  the  judgment  of  Erie,  C.J.,  Keat- 
ing, J.,  and  Smith,  J. 
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for  the  jnry,  the  verdict  is  to  stand;  and 
we  think  there  wa&  We  have  been  embar- 
rassed by  the  estimate  appended  in  sequel 
to  the  Judge's  notes,  by  which  it  appears 
that  a  comparison  of  the  supposed  cost  of 
canying  the  timber  to  its  destination,  with 
the  supposed  value  thereof  there,  shewed  a 
possible  profit  of  209^.  That  estimate,  taken 
alone,  seems  at  first  si^t  inconsistent  with 
the  finding  in  respect  of  the  caigo;  but,  as 
this  estimate  is  followed  by  the  note  that 
the  juiy  might  say  if  anything  was  to  be 
deducted  for  loss  of  quantity,  we  consider 
that  there  was  evidence  to  the  effect  that  in 
the  process  of  saving  the  timber  there  would 
probably  be  a  loss  of  25  per  cent,  in  quan- 
tity; and,  although  it  might  follow  that  in 
the  case  of  a  dimmution  of  the  quantity  of 
timber  a  deduction  should  be  made  for 
some  of  the  estimated  expenses,  such  as 
freight,  in  the  like  proportion,  yet  some 
of  l£e  expenses  might  be  a  constant  quan- 
tity subject  to  no  deduction,  such  as  the 
expense  of  bringing  labourers  to  make  rafts. 
All  this  was  for  the  jury;  and  we  cannot  say 
that  there  was  not  evidence  to  support  the 
verdict  Then,  upon  the  facts  so  found  by 
the  jury,  is  the  plaintiff  entitled  to  recover 
for  a  total  loss)  As  the  cost  of  carrying  the 
cargo  to  its  destination  would  have  been 
greater  than  its  value  on  arrival,  it  is  not 
disputed  that  there  would  have  been  a  con- 
structive total  loss,  if  notice  of  abandonment 
had  been  f^ven-^Rosetto  v.  Oumey  (1) 
and  Eeimerr.  Ringro8e(S).  But  no  such 
notice  was  given;  and  we  are  therefore  to 
say  what  is  the  legal  effect  of  this  sale  so 
found  by  the  jury  to  have  been  right  and 
necessary.  We  answer,  that  such  sale  super- 
vening on  the  existing  state  of  things  was 
an  actual  total  loss.  A  right  sale  passes  the 
property;  and  when  the  property  is  passed 
from  the  assured  by  reason  and  in  conse- 
quence of  a  peril  insured  against,  the  cargo 
is  actually  lost  to  him,  as  much  as  if  it  was 
destroyed.  We  are  aware  that  the  interest 
of  the  underwriter  may  at  times  be  sacrificed 
by  a  sale,  where  the  ship  or  cargo  might 
have  been  saved  wholly  or  partially,  if 
notice  of  abandonment  had  been  given; 
but  we  are  also  aware  tl^at,  if  a  right  sale, 
such  as  was  here  proved,  is  not  held  to  be 
an  actual  total  loss,  it  would  be  for  the 
interest  of  the  assured,  where  a  notice  of 
abandonment  would  make  a  constructive 


total  Ion,  to  give  a  notice  of  abaodoBment, 
and  leave  the  ship  or  cargo  to  perish  qd- 
sold;  and  so  the  benefit  of  salvage  frxMn  a 
sale  would  be  lost  by  reason  of  the  dday 
required  lor  nodce  of  abandonment    It 
must  rest  with  the  tribunal  tiiat  has  to  ded 
with  the  questions  of  fact  to  guard  against 
fraud  and  wrong;  and  tiie  sale  by  the 
master  ou^  not  to  belbund  rif^torvalid, 
udess  it  was  the  best  that  ccwdd  be  done 
for  the  interest  of  those  concerned,  with 
reference  to  all  the  circumstances,  including 
the  time  and  manner  of  sale,  and  so,  in  a 
mercantile  sense^  necessary.    The  opposing 
connderatioBS  for  and  against  requiring 
notice  ci  abandonment  where  the  property 
insured  exists  in  specie  are  stated  in  Boux 
V.  Salvador  (2)  and  Kmgkt  v.  Faith(4),  In 
Roux  V.  Salvador  (2)  tiie  policy  was  on 
hides  from  Valparaiso  to  Bordeaux.   The 
ship  was  forced  into  Rio,  and  decomposition 
of  the  hides  began  by  reason  of  a  peril  of 
the  sea;  and,  because  it  was  found  not  to 
be  practicable  to  carry  them  to  their  desti- 
nation, on  account  of  the  expected  pn>- 
gress  of  decomposition,  they  were  sold  at 
Rio;  and  the  loss  was  hdd  to  be  total, 
although  there  was  no  notice  of  abandon- 
ment The  judgment  is  of  a  Court  of  error; 
it  is  powerful  in  reasoning  and  in  leanch 
Ing;  and,  although  it  rdates  to  a  cargo  of 
perishable  goods  in  the  course  of  decompo- 
sition, yet  it  extends  to  all  cases  'viime  the 
adventure  is  brought  to  an  end  by  a  peril, 
and  the  goods  are  taken  out  of  tiie  power 
of  the  assured  in  the  course  of  their  voyage, 
either  by  phjrsical  laws  working  decompo- 
sition, or  by  political  laws  woridng  deten- 
tion and  sale  by  a  Court,  or  by  dreumstanoes 
of  distress  and  danger  creating  what  may 
be  described  as  a  mercantile  necessity  for 
a  sale.   The  present  case  is  an  example  of 
such  circumstances,  where  a  stranded  ship 
was  in  danger  of  foiling  to  pieces,  and  the 
expense  and  risk  of  rafting  tiie  timber,  and 
reloading  it  on  transhipment,  and  canying 
it  to  ita  destination,  was  supposed  to  ex- 
ceed the  value  of  the  cargo  when  there. 
Such  a  case  seems  expressly  included  in 
the  part  of  the  judgment  in  Roux  v.  Sal- 
vador (2),  where  it  is  said  *^that  if  goods 
damaged  by  the  perils  of  the  sea^  and 
necessarily  landed  before  the  termination 
of  the  voyage,  are,  in  the  case  of  perishable 
goods,  in  such  a  state  that  they  cannot  in 
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safety  be  leahipped;  i^  though  imperish- 
Mdy  they  are  in  the  hands  of  strangerB, 
not  under  the  control  of  the  assured;  if, 
by  any  ciicamstancea  over  which  he  has 
no  cootrol,  they  can  never  be  brought  to 
their  original  destination ;  in  any  of  these 
cases  the  dreomstance  of  their  existing  in 
^Kcie  at  that  forced  termination  of  the 
nsk  is  of  no  importance;  the  k>8S  is  in  its 
natue  total  to  him  who  has  no  means  of 
reoorenng  his  goods,  whether  his  inability 
arises  from  their  annihilation,  or  other 
insaperable  necessity."  The  judgment  in 
Knigki  t.  Faith  (4)  accords  with  Baux  y« 
Sahtador  (2)  in  holding  that  there  may  be  a 
total  loss  w^hout  abandonment,  when  there 
has  been  a  right  sale  caused  by  mgent  neces- 
sity, with  fall  proof  that  everything  was 
done  opHmd  fide^  and  for  the  real  benefit 
of  all  concerned.  There  is  an  apparent  dif* 
ference  of  opinion  in  these  two  decisions  as 
to  the  degree  of  imminent  danger  which 
should  be  held  to  be  such  urgent  necessi^ 
as  would  justify  a  sale.  But  tiie  sufficiency 
of  the  degree  of  danger  is  within  the 
pioTinoe  of  the  jury,  and  it  is  useless  to 
attempt  to  define  a  degree  without  a 
standard  for  measure.  Lord  Campbell 
observes  on  the  degree  of  fraud;  but  those 
observations  are  relevant  to  the  caution 
reqnired  from  the  jury,  not  to  the  law  of 
the  case  when  the  necessity  for  the  sale 
has  been  properly  found.  In  Kifkg  v. 
Woiker  (6)  it  was  not  necessary  to  decide 
that  a  valid  sale  from  necessity  was  an 
actoal  total  loss  without  any  notice  of 
abandonment^  because  it  was  there  held 
that  there  was  notice  of  abandonment;  but 
^  Court  deariy  sanetioned  the  rational 
principles  respecting  the  effect  of  a  valid 
sale  from  necessity  laid  down  in  Bxmx  v. 
iSal«K2or(2),  saying,  ''It  may  not  be  easy 
to  understand  why  notice  of  abandonment 
should  be  required  in  a  case  where  the 
vessel  cannot  be  made  to  sail  except  at 
an  expense  for  repair  which  no  reasonable 
man  would  incur,  and  is  therefore  properly 
and,  in  a  sense,  necessarily  sold  for  the  old 
materials."  In  these  thiee  cases  all  the 
authorities  relating  toabandonment  are  folly 
reviewed,  and  no  useful  object  would  be 
gained  in  repeating  the  review.  We  con- 
sider that  we  act  on  the  principles  laid 
down  in  Boiui  v.  SeUtfodor  (2)  in  hdding 
that  the  jury,  finding  that  the  sale  was 


right  under  the  circumstances  in  evidence 
before  them,  found  that  there  was  an 
actual  totid  loss  with  benefit  of  salvage, 
although  the  cargo  existed  in  specie  at  the 
time  of  the  sale,  and  there  was  no  notice 
of  abandonment.  This  is  the  judgment  of 
the  Chief  Justice,  my  Brother  Keating  and 
myseli  My  Brother  Byles  assents  to  it, 
subject  to  the  remarks  upon  the  preliminary 
point  above  mentioned. 

Btlis,  J. — ^I  agree  with  my  Lord  and 
the  rest  of  the  Courts  that  if  the  cargo  had 
been  sold  by  the  captain  of  the  vessel 
because  the  expense  of  forwarding  it  to  its 
destination  would  have  exceeded  its  value 
when  so  forwarded,  it  was  rightly  so  sold; 
that  a  sale  under  such  circumstances  would 
have  changed  the  property;  and  that  there 
would  then  have  been,  not  merely  a  eon- 
struetive,  but  an  actual  total  loss  of  the 
timber.  I  also  agree  that,  in  the  case  of 
such  an  actual  total  loss,  no  notice  of  aban- 
donment is  necessaiy.  But  in  aU  cases  of 
alleged  constructive  loss,  where  the  captain 
takes  upon  himself  to  sell  the  ship,  and 
still  more  so  when  he  sells  the  cargo,  the 
necessity  of  so  doing  ought  to  be  strictly 
proved,  and  the  jury  are  not  at  liberty 
to  act  on  eoogecture.  It  is  plain,  on  the 
figures  appended  to  the  report  of  the  learned 
Judge,  tiiat  the  expenses  of  bringing  the 
cargo  to  liverpool  would  not  have  equalled 
the  value  of  the  cargo,  when  brought  there 
in  its  integrity,  by  209^  The  jury  have 
found  that  there  would  have  been  a  dimi- 
nution of  the  quantity  of  timber  to  this 
extent,  and  therefore  that  the  expenses 
would  have  equalled  the  value  of  the  dimi- 
nished cargo^  which  alone  could  have  been 
actually  brought  home.  But  I  can  find  no 
evidence  on  the  Judge's  notes  to  support 
this  amount  of  deduction  from  the  original 
quantity  of  the  cargo.  It  may  be  that 
tiiere  would  be  some  deduction;  but  it  may 
also  be  that,  if  any,  there  would  be  a  very 
much  smaller  deduction.  Again,  on  the 
assumption  that  such  a  diminution  of  quan- 
tity were  proved,  the  expenses  of  bringing 
home  the  cargo  should  be  calculated  on  the 
diminished  quantity,  but  they  are  all  calcu- 
lated on  the  larger  quantity  of  timber 
contained  in  the  whole  original  cargo. 
It  is  possible  (but  I  see  no  evidence  to 
prove  it)  that  the  expenses  of  landing 
and  rafting  would  be  the  same  whether 
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any  portion  of  the  cargo  were  lost  or 
not.  This  might  depend  on  the  period 
at  which  the  loss  of  quantity  took  place, 
of  which  there  is  no  evidence  that  I  am 
aware  of.  But,  assuming  the  landing  and 
rafting  to  be  constant  quantities,  jet  the 
freight,  both  original  and  additional,  is  at 
so  much  per  load,  and  is  calculated  by  the 
assured  on  the  quantity  contained  in  the 
entire  cargo.  But  the  freight  actually  pay- 
able for  sending  a  smaller  quantity  would 
be  less.  Therefore,  in  calculatingthe  expense 
of  sending  the  diminished  cargo  home,  too 
much  is  charged  for  freight  But  any  de- 
duction from  the  charge  for  freight  makes 
the  sale  unlawful,  and  indeed  destroys  the 
daim  for  a  constructive  total  loss ;  for  it 
does  not  appear  on  the  figures  that,  even 
if  the  freight  could  be  charged  on  the  ori- 
ginal quantity,  it  would  do  more  than  bring 
the  expenses  of  sending  home  the  cargo  up 
to  the  value  of  the  caigo  so  sent  home ;  no 
excess  of  charge  beyond  the  value  of  the 
cargo  is  shewn.  I  much  regret  that  on  this 
preliminary  question  I  am  imable  to  con- 
cur with  the  rest  of  the  Court;  but  though 
I  fear  I  must  be  in  error,  I  do  not  feel  at 
liberty  to  yield  my  opinion ;  for,  if  it  be 
correct,  the  plaintiff  will  still  be  entitled 
to  hold  his  verdict  to  the  extent  of  a  partial 
loss,  the  amount  of  which  loss  is  by  agree- 
ment to  be  settled  by  competent  parties. 
And  on  a  careful  consideration  of  £be  evi- 
dence, I  feel  strongly  that  this  result  would 
be  more  likely  to  advance  the  real  justice 
of  the  case  ihan  the  verdict  as  it  now 
stands. 

RtUe  dischatyecL 


[COUNTY  COURT  APPEAL.] 

1865.      )      L£E,  appellant^  v,  biley, 
May  5.     j  respondent. 


Negligervce — Damage  through  Neglect  to 
keep  up  Fences — Horse  straying — Remote- 
ness of  Damage, 

Through  the  defect  of  a  gate  which  the 
defendant  was  bound  to  repair,  the  defen- 
dant's horse  got  out  of  the  defendants  farm 
into  an  occupation  road  and  strayed  into  the 
plaintiff*  s  fleldy  where  it  kicked  the  plaintiffs 
horse  : — Held,  that  the  defendant  was  liable 
for  the  trespass  by  his  horse,  and  that  it  was 


not  necessary  for  the  msdrntenasice  of  the 
action  to  prove tho^thed^endoudshoitse was 
vieioHs  and  that  the  dtfendant  was  awasv 
thereof 

Held  also,  that  the  damage  the  pleamUff 
had  sustained  by  the  ir^ury  to  his  horse  was 
not  too  remote,  bmt  was  sufficiently  the  con- 
sequence of  the  defendants  negUet  to  be 
recoverable  in  such  aetion. 

The  case  stated  that  a  plaint  was  entered 
in  the  county  court  of  Yorksfaiie,  holdeQ 
at  Hali£uc,  by  the  plaintiff,  the  now  respon- 
dent, on  the  lOtii  of  November  1864, 
whereby  he  sought  to  recover  the  son  of 
22Ly  and  that  the  following  was  a  copy  of 
the  particulars  attached  to  the  summoos 
served  upon  the  defendant — 

*'  Charles  Lee  to  Samuel  Biley. 

<«Kov.  8, 1864. 

1864,  Oc4^  26,  one  hlatk  horse 2^/* 

The  action  was  brought  to  recover  the 
sum  of  22L,  the  value  of  a  hone  belonging 
to  the  plaintiff,  i^ch  had  its  leg  broken  in 
the  night  time.    The  horse  had  been  left 
safe  and  sound  in  the  plaintiff's  field  oo 
the  evening  of  the  35th  ^  October  last,  and 
was  found  the  following  morning  standing 
there  on  three  l^s,  the  fourth  having  beon 
broken,  as  was  alleged,  by  the  kick  of  a 
horse  of  the  defendant,  the  now  appellant 
The  plaint  was  tried  before  a  Jmy,  and  it 
appeared  in  evidence  that  the  plaintiff  and 
the  defendant  occupied  two  adjoining  fiurms, 
and  that  an  occupation  road  extended  from 
a  highway  through  the  defendant's  &nn, 
of  which  it  formed  part,  into  the  plaintiff's 
farm,  where  it  formed  part  of  the  plaintiff's 
&rm,  and  it  terminated  some  two  or  three 
fields'  lengths  within  the  him.    That  there 
was  a  gate  across  the  occupation  road  at  the 
point  where  the  two  &nns  adjoined,  which 
belonged  to  the  defendant  to  repair,  and 
had  been  erected  by  the  ooonpier  oi  his 
fiirm    immediately  preceding    him    some 
seven  or  eight  years  ago,  and  that  beiog 
broken  in  two   pieces^  the  plaintiff  had 
given  notice  to  l^e  defendant  to  repair  it 
about  three  weeks  before  the  occurrence 
which  gave  rise  to  the  action,  and  had  ap- 
prised him  that  it  was  his  duty  to  repair 
it.  It  appeared  further  hat  tiie  defendant's 
horses,  and  particularly  a  large  grey  msre 
of  his,   had  on   sevend  occasions  pasBed 
through  this  gateway  al<mg  the  plaintiff's 
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poitioii  of  the  occupation  road,  and  thence 
through  a  small  gateway  opening  firom  the 
oooupati<Hi  road  into  a  meadow  field  of 
the  plaintiff,  caUed  the  Rye  Bank,  and 
thence  through  a  hedge  into  another  field 
of  the  plaintiff,  called  the  Pasture,  being 
the  field  in  which  the  plaintiff's  horse  had 
been  left  sound  and  well  on  the  eyening 
of  the  day  in  question.  That  the  last-men- 
tioned gateway  was  a  small  one  (half  a  yard 
wide)  for  the  plaintiff's  cows  to  enter  the 
dose  called  the  Rye  Bank  firom  the  occu- 
pation road,  and  that  there  was  a  gate 
raised  against  the  opening  and  stones 
placed  against  it  on  the  field  side  to  support 
it,  but  that  if  a  horse  pushed  his  breast 
against  it  the  gate  would  fall  down,  and 
it  was  in  evidence  that  the  defendant's 
horses,  including  the  grey  mare,  had  on 
several  previous  occasions  pushed  the  gate 
down,  and  entered  the  plaintiff's  land 
through  the  gap.  It  further  appeared  that 
on  the  night  before  the  horse  was  found 
lamed  this  gate  had  been  fastened  by  one 
of  the  plaintiff's  sons.  Further,  that  the 
hedge  separating  the  two  fields  of  the  plain- 
tiff (the  Bye  Bank  and  the  Pasture)  had 
been  of  sufficient  strength  during  all  the 
summer  previous  to  prevent  the  plaintiff's 
cattle  from  passing  out  of  one  field  into  the 
other.  This  gate  was  found  thrown  down, 
and  recent  footmarks  of  a  horse  were  ob- 
served on  the  morning  of  the  26th  of  Oc- 
tober on  each  side  of  it,  and  traced  across 
the  dose  called  Rye  Bank  a^d  through  the 
hedge  into  the  field  called  the  Pasture;  and 
in  the  latter  field,  close  to  where  the  plain- 
tiff's horse  was  found  standing  on  three 
leg^  strong  marks  of  horses  ^^  scuffling" 
were  observed,  and  patches  of  black  and 
of  grey  hair  were  found  at  the  same  spot 
corresponding  with  the  colour  of  the  plain- 
tiff's horse,  which  was  black,  and  that  of 
the  defendant's  grey  mare.  The  offhind- 
1^  of  the  plaintiff's  horse  was  broken  and 
the  horse  was  obliged  to  be  kiUed,  and  on 
a  post-mortem  examination  the  bone  exhi- 
bited an  appearance  of  having  been  struck, 
and  a  piece  of  it  knocked  out  by  a  violent 
blow.  Such  shoes  as  the  defendant's  mare 
had  on,  it  was  in  evidence,  might  have 
caused  it.  About  twelve  o'clock  the  same 
day  the  plaintiff's  sons  went  to  the  defen- 
dant's stable  and  there  found  his  servant 
fomenting  the  off  hind-leg  of  the  defendant's 


grey  mare  with  hot  water.  Hair  was  found 
knocked  off  in  several  places,  and  the 
colour  of  the  mare  corresponded  with  that 
of  the  patches  of  grey  hair  found  in  the 
field. 

The  defendant's  mare  was  a  large  power- 
ful animal  of  seventeen  hands  and  a  half 
high,  and  its  shoes  had  attached  to  them 
large  strong  ^^caulkens,"  formed  by  the  shoes 
being  turned  down  at  the  heels.  The  plain- 
tiff's horse  was  about  fifteen  hands  high. 
There  was  no  evidence  of  the  defendant's 
mare  beiog  a  vicious  one.  No  evidence 
was  given  on  the  part  of  the  defendant, 
except  as  to  the  value  of  the  plaintiff's 
horse. 

A  letter  was  put  in,  dated  the  28th  of 
October  1864,  from  the  plaintiff's  attornies 
to  the  defendant,  charging  the  death  of  his 
horse  to  have  been  occasioned  by  a  kick 
from  the  defendant's  mare,  and  claiming 
compensation,  to  which  no  answer  had  been 
returned.  On  the  close  of  plaintiff's  case 
the  attorney  for  the  defendant  submitted 
there  was  no  evidence  to  go  to  the  jury, 
and  directed  the  Judge's  attention  to  the 
case  of  Cox  v.  Burhndge  (1). 

The  Judge  decided  there  was  evidence 
for  the  jury^  and  that  it  was  not  neces- 
sary for  the  plaintiff  to  prove  that  the 
grey  mare  of  the  defendant  was  a  vicious 
animal ;  that  there  was  a  distinction  between 
the  two  cases ;  that  it  might  not  be  in  the 
ordinary  course  of  nature  for  a  horse  to 
kick  a  child,  but  that  it  was  so  for  one 
horse  to  kick  another,  particularly  a  strange 
one  when  they  met  in  a  field. 

The  Judge,  in  summing  up  to  the  jury, 
told  them  that  the  case  depended  mainly 
on  circumstantial  evidence.  That  there  was 
no  direct  evidence  bringing  the  plaintiff's 
horse  in  contact  with  the  defendant's,  and 
shewing  that  the  defendant's  mare  caused 
the  ii^jury,  but  that  he  thought  there 
was  sufficient  evidence  for  them  to  take 
the  case«into  consideration,  and  in  the  ex- 
ercise of  their  judgment  to  consider  whether 
sufficient  ground  of  complaint  had  been 
made  out  by  the  plaintiff.  That  the  plain- 
tiff was  bound  to  furnish  them  with 
reasonable  evidence  from  which  they  might 
presume  that  the  defendant's  mare  was 
the  cause  of  the  accident.    That  was  one 

(1)  82  Law  J.  Rep.  (ir.s.)  C.P.  89. 
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question ;  but  in  order  to  make  the  defen- 
dant liable,  suppoaing  that  his  mare  had 
done  the  mischief  it  must  be  shewn  that 
the  defendant's  mare  was  wrongfully  in 
the  plaintiff's  laud.  That  if  the  defendant 
was  bound  to  repair  the  gate,  it  was  also 
his  duty  to  keep  his  cattle  £rom  trespassing 
on  other  people's  land.  The  Judge  (Greeted 
the  attention  of  the  jury  to  the  fkct  that  no 
evidence  had  been  offered  on  the  part  of 
the  defendant  as  to  where  the  grey  mare 
was  on  the  night  in  question,  and  he  told 
them  that  Ibe  points  for  considerati<m  were 
first  of  all  and  mainly, — did  the  jury  think 
the  circumstances  given  in  evidence  were 
sufficient  to  satisfy  them  that  the  defendant's 
mare  caused  the  death  of  the  plaintiff's 
horse  ?  If  so,  then  whet^r  the  defendant 
was  liable.  His  mare  would  become  a  trea^ 
passer  as  soon  as  it  passed  the  gate  leading 
to  the  plaintiff's  portion  of  the  occupation 
road.  The  ihain  difficulty  was,  whether  there 
was  sufficient  evidence  to  lead  the  jury  to  a 
conclusion  that  it  was  the  defendant's  mare 
that  did  the  mischief  It  was  entirely  a 
matter  for  their  consideration.  As  to  whether 
the  defendant  was  liable,  supposing  the 
plaintiff  did  not  give  evidence  of  notice  to 
the  defendant  that  his  mare  was  a  violent 
animal,  the  Judge  said,  that  he  was  ai 
opinion  that  had  nothing  to  do  with  the 
present  question.  He  added,  that  if  the 
defendant's  mare  got  into  die  plaintiff's 
field,  whether  the  plaintiff's  horse  began 
to  kick  first  or  not  did  not  affect  the  ques- 
tion, if  the  defendant's  mare  was  a  tres- 
passer. It  was  for  the  jury  to  consider, 
first  of  all,  whether  the  death  of  the  plain- 
tiff's horse  was  caused  by  the  defendant's 
mare;  secondly,  whether  the  defendant's 
mare  was  trespassing,  and  then  the  amount 
of  damages.  The  jury  found  a  verdict  for 
the  plaintiff;  damages,  14^ 

The  following  were  the  grounds  of  ap- 
peal: 

1.  That  there  was  no  evidence  to  sup- 
port the  claim  of  the  plaintiffl 

2.  That  the  Judge  of  the  said  court  was 
wrong  when,  at  the  end  of  the  case  for  the 
plaintiff,  he  determined  that  it  was  not 
necessary  for  the  plaintiff  to  prove  that  the 
grey  mare  of  the  defendant  was  a  vicious 
animaL 

3.  That  the  Judge  of  the  said  coiDrt  was 
wrong  when,  at  the  end  of  the  case  of  the 


plaintiff,  he  determined  that  tkere 
evidence  for  the  jury  in  support  of  the 
of  the  plaintiff^  if  ^e  plaintiff  proved  that 
the  grey  mare  of  the  defendant  bad  com- 
mitted a  trespass  by  entering  the  fields  of 
the  plaintiff,  and  had,  whilst  oommitting 
a  trespass,  kicked  the  horse  of  the  plain- 
tiff. 

4.  That  the  Judge  of  the  said  oout 
misdirected  the  jury  at  the  trial,  and  parti- 
cularly when  he  observed  that  no  evidence 
had  been  offered  on  the  part  of  tlie  defon- 
dant  as  to  where  the  grey  mare  via  ok  the 
night  in  question.  Further,  whea  he  said 
that,  whether  the  defendan<f s  mare  was  a 
violent  animal  or  not,  he  was  of  opiiiioii 
that  had  nothing  to  do  with  the  questioii; 
nor,  if  the  defendant's  mare  got  into  the 
plaintiff's  fields,  whether  the  (daintaff's 
horse  began  to  kick  first  or  not 

MauUj  for  the   appellant. — Aagmwing 
that  the  defendant's  mare  did  trespass  into 
the  plaintiff's  field,  and  that  in  a  kicking 
match  between  the  mare  and  the  plaintiff's 
horse  the  latter  got  injured,  still  the  d^ea> 
dant  would  not  be  liable  unless  he  knew 
that  his  mare  had  a  vice  of  this  kind;  and 
there  was  in  this  ease  no  evidence  of  the 
mare  beiqg  vicious  at  all.    The  case  of  Oox 
V.  Burbridgt  (1)  is  directly  in  point  There 
the  defendant's  horse  had  strayed  on  to 
a  highway  in  which  the  plaintiff^  a  child, 
was  playing,  and  without  any  firah  on  the 
part  of  the  chUd   the  horse  kicked  it  in 
the  face  and  seriously  injured  it^  and  the 
defendant  was  held  not  to  be  liable  unless 
he  knew  the  horse  was  of  a  vidons  temper. 
The  county  court  Judge  distinguished  that 
case  on  the  ground  thai  though  horses  have 
not  a  natunJ  tendency  to  kick  children, 
they  have  to  kick  one  another.    That  is 
not  so;  people  are  not  in  the  habit  of  con- 
sidering horses  to  be  of  that  vidons  dispo- 
sition, and  at  races  and  on  other  oceasions 
where  horses  are  brought  together,  they 
are  frequently  left  with  little  or  no  barrier 
between  each  other,  and  it  is  seldom  found 
that  any  injury  happens  from  that  practice. 

[Keating,  J.  rderred  to  Read  v.  Ed- 
wards  (2).] 

There  the  owner  of  the  animal  was  aware 
of  its  peculiar  mischievous  disposition,  and 
yet  neglected  to  restrain  it 

(2)  17  C<>m.B.  Rep.N.a245;B.o.aiifc,aP.Sl. 


Vol.  Si.] 


EASTER  TERM,  1865. 


215 


Horace  Smithy  for  the  respondent. — ^The 
etidence  shews  that  the  injury  complained 
of  arose  from  the  defendant  neglecting  to 
repair  the  gate,  which  was  part  of  the  fence 
of  bis  field,  and  the  authorities  establish 
that  such  a  damage  as  the  one  in  question 
is  not  too  remote,  and  that,  as  it  arose  in 
consequence  of  the  defendant's  neglect  of 
duty  to  repair  his  fences,  he  is  liable  for 
it  in  this  action.  In  Slar  v.  Boohethy  (3) 
the  plaintiff  had  declared  that  he  was 
poasosed  of  a  dose  adjoining  to  the  defen- 
dant's, and  that  the  tenants  and  occupiers 
of  that  close  had  time  out  of  mind  made 
and  repaired  the  fence  between  the  plain- 
tiff's and  the  defendant's  close,  and  that 
for  want  of  repair  the  defendant's  cattle 
came  into  the  plaintiff's  dose,  and  it  was 
held  that  either  trespass  or  case  would  lie : 
trespass,  because  it  was  the  phiintiff's 
ground  and  not  the  defendant's;  Mid  case, 
because  the  firstr  wrong  was  a  nonfeasance 
and  neglect  to  repair,  and  that  omission 
was  the  gist  of  the  action,  and  the  trespass 
was  only  consequential  damage.  So  in  an 
Awmymaua  case  (4),  which  was  an  action 
on  the  case  for  not  repairing  fences,  per 
quod  una  equa  of  the  plaintiff  went  through 
a  g3^>  and  feU  into  a  ditch,  there  was  no 
question  raised  that  the  action  did  not  lie ; 
and  in  Powell  v.  Salistwy  (5),  where  the 
plaintiff  had  declared  in  case  against  the 
defendant  for  not  repairing  lus  fences,  per 
quod  the  plaintiff's  horses  escaped  into 
the  defendant's  close  and  were  there  killed 
by  the  falling  of  a  haystack,  it  was  held 
that  the  dainage  was  not  too  remote,  and 
that  the  action  was  maintainable.  The  case 
of  Booth  V.  Wtleon  (6)  is  a  further  autho- 
rity to  the  same  effect  The  plaintiff  was 
entitled  to  the  free  and  safe  use  of  his  own 
field,  but  that  right  the  defendant  inter- 
fered with  by  his  neglect  to  repair  the 
feDces  he  was  bound  to  repair,  and  he  is 
liable  to  the  damage  which  arose  from  such 
neglect  This  was  not  a  case  in  which  it 
was  a  question  whether  the  horse  which 
did  tiie  injury  was  vicious  or  not ;  if  the 
two  horses  were  in  play,  and  so  the  kick 
was  given,  still  the  action  would  lie. 
The  case    resembles    that   of  Powell  v. 

(3)  1  Sftlk.  ZZ5. 

(4)  1  Vent  264. 

(6)  2  You.  &  J.  891. 
(6)  1  B.  A  Aid.  59.  " 


SalMury  (5),  and   not  that  of  Cox  v. 
Burhridge  {\). 

MauUy  in  reply. — In  the  cases  cited  for 
the  respondent  there  was  no  question  as  to 
the  liability  of  the  defendant,  but  merely 
whether  the  damage  sought  to  be  recovered 
was  the  consequential  result  of  the  trespass 
complained  of.  That  is  not  this  case;  here 
it  is  whether  the  defendant  had  such  know- 
ledge of  the  vicious  character  of  his  horse 
as  to  make  him  liable  at  alL 

Eblb,  C.J.  —  In  this  case  I  am  of 
opinion  that  our  judgment  should  be  for 
the  respondent.  The  action  is,  in  substance, 
either  an  action  of  trespass  for  entering  the 
plaintiff's  close,  and  doing  damage  there 
to  his  horse,  or  an  action  on  the  case  for 
allowing  the  fences  which  the  defendant 
was  bound  to  repair  to  get  out  of  repair,  by 
reason  of  which  the  defendant's  mare  got 
out  of  his  field  into  l^e  plaintiff's  field, 
and  did  the  damage  complained  of.  In  the 
county  court  there  are  no  pleadings,  and 
the  cause  of  action  is  stated  in  the  plaint  to 
be  merely  <<one  black  horse,  22/."  Still  the 
evidence  shews  what  was  ihe  nature  of  the 
cause  of  action,  and  what  the  coimty  court 
Judge  had  in  his  mind  when  he  used  the 
words  complained  of  The  evidence  shews 
that  through  the  defect  of  fences,  which  the 
defendant  had  to  repair.  Ids  mare  got  out  of 
his  &im  into  the  occupation  road,  and  passed 
into  the  plaintiff's  field,  where  his  horse  was, 
and  that  afterwards  there  had  been  a  conflict 
between  the  two  horses,  in  which  the  plain- 
tiff's horse  was  killed.  The  coimsel  for  the 
defendant  has  contended  that  the  defendant 
cannot  be  made  liable  for  this,  unless  the 
defendant's  mare  was  a  vidous  horse,  and 
the  defendant  knew  that  it  was  so ;  and  he 
has  referred  us  to  the  case  of  Cox  v.  Bur- 
bridge  (1),  to  shew  that,  where  damage  is 
done  by  a  tame  animal,  the  owner  is  not 
liable,  unless  the  animal  has  a  ferocity 
which  is  known  to  its  keeper.  I  am  of 
opinion,  however,  that  it  was  not  the  duty 
of  the  county  court  Judge  to  lay  that  down 
to  the  jury  in  this  case,  because  the  point 
which  has  been  made  by  Mr.  Maule  would 
not  avail  him  here,  as  this  is  an  action  for 
a  trespass,  in  respect  of  which  the  defen- 
dant is  dearly  liable  to  some  damage,  and 
the  only  question  is  as  to  the  remoteness  of 
the  damage.     Therefore,  I  think  it  was  not 
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necessary  for  tlie  learned  Judge  to  have  left 
the  question  to  the  jurj>  whether  the  defen- 
dant's horse  was  ferocious,  and  whether 
the  defendant  knew  of  that  vice,  because 
the  nature  of  the  injury  was  not  dependent 
on  the  vice  of  the  horse,  or  the  defendant's 
knowledge  of  such  vice  ;  but  whether  such 
animal  strayed,  through  the  defective  state 
of  the  defendant's  fences,  into  the  plaintiff's 
field,  and  there  did  the  damage  complained 
of.  The  present  case  falls,  I  think,  within 
the  catagory  of  those  which  have  been  cited 
for  the  plamtiff,  and  not  of  those  depend- 
ing on  the  ferocious  disposition  6f  the 
animal,  and  knowledge  of  such  character 
by  its  owner.  The  main  objection  being 
thus  disposed  of,  it  is  sufficient  to  say  that 
the  others  are  untenable,  for  I  think  there 
is  abundant  evidence  that  it  was  the  defen- 
dant's mare  which  did  the  injury. 

Byles,  J. — I  am  of  the  same  opinion. 
Mr.  Maule  complains  that  the  jury  were 
not  told  that  the  plaintiff  was  bound  to 
have  proved  that  the  defendant's  mare  was 
vicious,  and  that  the  defendant  knew  of  it 
I  do  not  think  that  this  was  necessary. 
The  case  on  the  part  of  the  plaintiff  was, 
that  the  defendant's  mare,  which  was  a 
strong  animal,  with  particular  shoes  on,  of 
a  heavy  character,  had  made  the  marks 
found  on  the  plaintiff's  horse.  Now  might 
not  such  an  animal  as  this  of  the  defen- 
dant's have  produced  the  injury  complained 
o^  such  injury  being  the  proximate  conse- 
quence of  the  defendant's  negligence)  I 
think  it  might,  and  it  is  sufficient  to  say 
that  the  proximate  cause  of  it  was  the  defen- 
dant's neglect  to  keep  up  his  fences. 

Keating,  J. — I  am  of  the  same  opinion, 
and  on  the  ground  that  the  damages  sought 
to  be  recovered  were  not  too  remote. 

Smith,  J. — It  is  said  that  the  plaintiff 
ought  not  to  recover,  because  he  did  not 
prove  that  the  horse  was  vicious  j  but  it 
seems  to  me  that  it  was  not  necessary  for 
him  to  prove  this.  It  is  enough  that  the 
accident  which  occurred  arose  £rom  the 
defendant's  neglect,  and  was  the  natural 
consequence  of  two  horses  meeting  under 
the  circimistances  stated  in  this  case.  I  do 
not  think  the  damages  are  too  remote. 

Judgment  for  respondent. 


1865.  )  MATTHEY,  odminutrotrix.  <fec,, 
May  5, 10.  j      v.  wisi^an  and  another. 

Foreign  AUaehment — Mayor* $  Court  of 
London — Proceedings  after  Death  of  De- 
fendant—  Impeaching  Judgment  of  the 
Mayor's  (hurt — Debt  not  attachable. 

Proceedings  by  foreign  attachment  in  the 
Mayor's  Court  of  the  city  of  London,  com- 
menced after  the  death  of  the  creditor  of  the 
garnishee^  whose  debt  is  cUtackedy  are  null 
and  void. 

In  an  action  by  an  administratrix 
for  a  debt  due  to  M,  the  intestate^  the 
defendants  pleaded  to  the  further  maink' 
ncuice  that  the  dtbC  sued  for  had  been  at- 
tached in  the  Mayor's  Court,  in  a  suit 
instituted  by  E,  against  the  intestate,  tkat 
a  regular  judgment  had  been  obtained  by  K, 
in  iuch  court,  and  that  execution  had  issued 
thereon  against  the  defendants  as  gamisheea, 
arui  that  after  the  commencement  of  this 
action  the  defendants  as  garnishees  paid  the 
said  debt  to  K.for  the  purpose  of  satisfyikg 
such  judgment.  Replication,  that  at  the 
time  of  affirming  the  plaint  in  the  Mayor't 
Court,  M,  the  irUestate,  was  dead  Re- 
joinder, that  at  the  time  of  affirming  the 
said  plaint,  no  one  had  administered  to  the 
estate  of  M,  the  intestate,  but  that  before 
execution  was  had  by  K,  the  plaintiff  took 
out  letters  of  administration  to  the  estate  of 
K,  and  might,  according  to  the  practice  of 
the  Mayor's  Court,  arid  the  custom  of  the 
city  of  London,  haf^  appeared  to  the  said 
plaint  and  defended  the  same,  or  might 
have  dissolved  the  said  (Utackmeni  and  de- 
fended the  said  plaint : — Held,  on  demurrer, 
that  the  plaintiff  was  not  estopped  as 
against  the  defendants  from  shewing  the 
nullity  of  the  proceedings  in  the  Mayoi^s 
Court,  and  that  the  defendants  could  Mt 
avail  themselves  of  the  payment  to  K.  os 
any  defence  to  the  action. 

Quiere — whether  the  debt  sued  for  by  the 
administratrix  wasattached  at  all,  inasmuch 
as  there  was  no  debt  due  to  the  intestate  at 
the  time  of  the  attachment  as  the  intestate 
was  then  dead. 

This  was  an  action  by  the  administratrix 
of  Frederick  Matthey,  deceased.  The  de- 
claration contained  counts  for  money  had 
and  received  by  the  defendants  to  the  nfle 
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of  the  said  F.  Matthey,  and  for  money  due 
on  accounts  stated. 

The  defendants  pleaded,  thirdly,  to  the 
further  maintenance  of  the  action,  a  plea 
which,  after  setting  out  at  length  the  cu»- 
tom  of  foreign  attachment  in  the  city  of 
London,  atat^  that  Charles  Kelson,  Vin* 
cent  Briscoe  Tritton,  Edward  Pakenham 
Alderson,  Peter  Godfrey  Chapman,  and 
Earnest  Thomas  Hankey,  trading  under  the 
style  or  firm  of  '*  Messrs.  Kelson,  Tritton  ^ 
Co.,"  and  thereinafter  caUed  **  Messrs.  Kel- 
son, Tritton  &  Co.,''  before  the  oommence- 
ine&t  of  this  action,  to  wit,  on  the  3rd  of 
March  1863,  in  their  own  proper  persons 
came  into  the  Court  of  our  Sovereign  Lady 
the  Queen,  before  the  Mayor  and  Alder- 
men of  the  dty  of  London,  in  the  chamber 
of  Quildhall,  of  and  within  the  said  city, 
according  to  custom,  and  then  and  there 
affirmed  a  certain  plaint  against  F.  Matthey, 
now  deceased,  in  a  plea  of  debt  upon  de- 
mand of  2,183^.  17#.  9d.  of  lawful  money 
of  Qreat  Britain,  and  the  same  Messrs. 
Kelson,  Tritton  &  Co.  then,  in  the  same 
court,  according  to  such  custom,  found 
pledges  to  prosecute  such  suit,  to  wit,  John 
Doe  and  Richard  Roe,  and  then  and  there 
appointed  in  their  stead  John  Michael 
Pearson,  their  attorney,  against  the  said 
F.  MatUiey,  in  the  plea  of  the  said  plaint, 
according  to  snch  custom,  and  it  was 
granted  to. them,  <fec. ;  whereupon,  at  the 
petition  of  the  said  Messrs.  Kelson,  Trit- 
ton &  Ca,  then  and  there  made  to  such 
court  by  their  said  attorney,  and  by  virtue 
of  such  plaint^  it  was  then  and  there  com- 
manded by  the  said  Court  to  Christopher 
Fitch,  then  being  one  of  the  serjeante-at- 
mace  of  snch  Court,  that  he,  according  to 
such  custom,  should  summon  by  good  sum- 
moners  the  said  F.  Matthey  to  appear  at 
the  same  court  so  holden  before  the  Mayor 
and  Aldermen  of  the  said  city,  in  the 
chamber  of  the  Guildhall  of  the  said  city, 
to  answer  the  said  Messrs.  Kelson,  Tritton 
&  Co.  in  the  plea  in  such  plaint  specified, 
and  that  the  said  C.  Fitch  should  return 
and  certify  what  he  should  do  by  virtue  of 
the  said  precept.  And  afterwards,  at  the 
same  &)urt,  the  said  C.  Fitch,  according  to 
such  custom,  returned  and  certified  to  the 
same  court,  that  the  said  F.  Matthey  had 
nothing  within  the  said  city  or  the  liberties 
thefeof  whereby  he  could  be  summoned, 
Niw  SiaiBB,  84.— C.P. 


nor  was  he  to  be  found  within  the  same, 
and  thereupon  the  said  Frederick  Matthey 
was  then  and  there  at  the  same  court 
solemnly  called  and  did  not  appear,  but 
made  default,  and  thereupon  afterwards 
and  before  the  commencement  of  this  ac- 
tion, to  wit,  &c.  at  the  same  court,  it  was 
alleged  by  the  said  Messrs.  Kelson,  Tritton 
<fe  Co.,  by  their  said  attorney,  that  the  said 
James  Wiseman  and  William  Wilson,  the 
now  defendants,  owed  to  the  said  F.  Mat- 
they 2,183/.  17«.  9d.  in  monies  numbered, 
as  the  proper  monies  of  the  said  F.  Mat- 
they, and  then  detained  the  same  in  their 
hands  and  custody.  That  they,  the  now 
defendants,  at  the  time  when  it  was  by 
the  said  Messrs.  Kelson,  Tritton  <fe  Co.,  by 
their  said  attorney,  so  alleged  as  last  afore- 
said were  and  were  found  within  the  said 
city  and  within  the  jurisdiction  of  the  same 
court,  and  thereupon  the  said  Messrs.  Kel- 
son, Tritton  d^  Co.,  by  their  attorney,  then 
and  there  prayed  process  according  to  such 
custom  to  attach  the  said  F.  Matthey  by 
the  said  2,183/.  179.  9d  so  being  in  the 
hands  and  custody  of  the  now  defendants, 
so  that  the  said  F.  Matthey  might  appeax 
at  the  next  Court  to  be  held  before  the 
Mayor  and  Aldermen  of  the  said  dty  in  the 
chamber  of  the  Guildhall  of  and  in  the  said 
city,  to  answer  the  said  Messrs.  Kelson,  Trit- 
ton <fc  Co.  in  the  plea  in  such  plaint  specified. 
Whereupon,  at  their  petition,  it  was  then 
and  there  commanded  by  such  Court,  before 
the  commencement  of  this  action,  to  the 
said  serjeant-at-mace  and  minister  of  the 
said  court,  that  he,  according  to  such  cus- 
tom, should  attach  the  said  F.  Matthey  by 
the  said  2,183/.  17tf.  9d,  so  being  in  the 
hands  and  custody  of  the  now  defendants 
as  aforesaid,  and  the  same  in  their  hands 
and  custody  defend  and  keep  according  to 
such  custom,  so  that  the  said  F.  Matthey 
might  appear  at  the  then  next  Court  to  be 
holden  before  the  said  Mayor  and  Alder- 
men, &c.,  according  to  such  cust6m,  <fec. 

The  plea  in  like  manner  set  out  fully  the 
rest  of  the  proceedings  in  the  Mayor's 
Court,  viz.,  the  warning  to  the  now  de- 
fendants by  the  said  serjeant-at-mace 
not  to  part  with  the  said  2,183/.  17 if.  9c/. 
without  licence  of  the  Court,  but  to  keep 
the  same  so  that  the  said  F.  Matthey  might 
be  attached  thereby,  that  he  might  appear 
at  the  next  court  to  answer  the  said  Messrs. 
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Kelson,  Tritton  k  Co. ;  the  rt^tum  by  the 
eaid  seijeant-at-mace  that  he  had  attached 
the  said  F.  Matthej  by  the  said  2,183/. 
17#.  9(]£.  in  the  hands  of  the  now  defen- 
dants, so  that  he  might  appear  at  the  next 
court  to  answer,  kc  the  first,  second,  third 
and  fourth  defaults  of  the  said  F.  Matthey, 
after  having  been  solemnly  called,  all  which 
defaults  were  duly  recorded  according  to 
the  said  custom ;  the  warning  to  the  now 
defendants  by  the  said  serjeant-at-mace  to 
appear  at  such  court,  kc  to  shew  cause 
why  the  said  Messrs.  Kelson,  Tritton  k 
Co.  should  not  have  execution  of  the  said 
2,183/.  \l9.  9d;  the  return  by  the  said 
serjeant-at-mace  that  he  had  so  warned 
them ;  the  default  of  the  now  defendants 
to  appear  at  such  Court  after  being  solemnly 
called ;  the  judgment  of  the  said  Court  that 
the  said  Messrs.  Kelson,  Tritton  k  Co. 
should  have  execution  of  the  said  2,183iL 
17#.  9cf.  in  monies  so  attached  by  sufficient 
pledges  to  be  given  by  the  said  Messrs. 
Kelson,  Tritton  k  Co.  to  restore  to  the  said 
F.  Matthey  the  said  monies  so  attached  if 
the  said  F.  Matthey  within  a  year  and  a 
day  then  next  ensuing  should  come  into  the 
said  court  and  disprove  and  avoid  the  same 
debt  j  the  finding  of  such  pledges  by  the 
said  Messrs.  Kelson,  Tritton  k  Co. ;  and  the 
suing  out  by  the  said  Messrs.  Kelson,  Trit- 
ton k  Co.  and  delivery  to  the  said  serjeant- 
at-mace  of  a  precept  for  taking  the  now 
defendants  in  execution  to  satisfy  the  said 
Messrs.  Kelson,  Tritton  <&  Co.  2, 1 83/.  1 7«.  9d 
attached  as  aforesaid 

The  plea  then  averred  that  thereupon 
the  now  defendants,  afterwards,  and  alter 
the  commencement  of  this  action,  and 
whilst  the  said  precept  was  in  \he  hands  of 
the  said  serjeant-at-mace  for  the  purpose  of 
being  executed — to  wit,  kc.^  being  then 
within  the  city  of  London,  and  the  jurisdic- 
tion of  the  said  Court,  were  then  and  there 
forced  and  obliged,  and  then  and  there  ne- 
cessarily did,  for  the  purpose  of  satisfying 
the  said  judgment,  pay  to  the  said  Messrs. 
Kelson,  Tritton  k  Co.  the  said  sum  of 
2,183/.  \l8,  9c/.,  according  to  the  exigency 
of  the  paid  precept,  and  thereby  the  said 
Messrs.  Kelson,  Tritton  k  Co.  then  and 
there,  according  to  the  custom  of  the  said 
Court,  had  execution  of  the  said  debt  of 
2,183/.  \ls,  9d.  sgainst  the  now  defendants, 
the  said  garnishees,  according  to  the  tenor 


of  such  judgment  in  tiiat  behalf  given,  and 
thereby  the  said  execution  then  was  exe- 
cuted, aa  by  the  record  and  proceedings 
thereof  remaining  in  the  chamber  of  the 
Guildhall  of  the  city  of  London  afore- 
said nu>re  fully  appears;  that  the  said 
2,183/.  17«.  9<L  so  attached,  and  of  which 
the  said  Messrs.  Kelson,  Tritton  k  Co.  had 
execution  by  virtue  of  such  judgment, 
accrued  due  from  the  now  defendimts  to 
the  said  F.  Matthey,  and  the  said  F. 
Matthews  cause  of  action  in  respect  thereof^ 
and  the  cause  of  action  of  the  now  plaintifi^ 
as  administratrix  of  the  said  F.  Mattbey,  in 
respect  thereof,  arose  within  the  dty  of 
London,  and  the  jurisdiction  of  the  said 
Court,  and  not  elsewhere,  and  that  the  said 
2,183/.  17«.  9d.  were  so  attached  before, 
and  paid  after,  the  commencement  of  this 
suit;  that  the  said  execution  was  dvlj 
executed  in  the  said  city,  according  to  the 
custom  of  the  said  city,  and  that  ^e  said 
judgment  and  execution  are  still  in  force, 
and  not  in  the  least  by  the  plaintiff  otha- 
wise  disproved  or  avoided;  and  that  the 
said  sum  of  2,183/.  17 s.  9dL  claimed  bj 
the  plaintiff  as  such  administratrix  of  the 
said  F.  Matthey,  deceased,  in  this  action, 
is  the  very  same  and  identicid.  sum  of 
2,183/.  17<.  9d.  so  attached  and  taken  in 
execution  by  the  said  Messrs.  Kelson, 
Tritton  k  Co.,  by  virtue  of  the  judgment 
aforesaid 

Beplication  to  the  third  plea :  That  before 
the  time  of  the  affirming  of  the  said  plaint 
the  said  F.  Matthey  died  and  he  was  then 
dead. 

Rejoinder  to  such  replication  :  That  the 
said  F.  Matthey,  at  the  time  of  his  death, 
was  indebted  to  the  said  Kelson,  Tritton 
k  Co.  in  2,183/L  17«.  dd  for  money  lent  by 
the  said  Messrs.  Kelson,  Tritton  k  Co.  to 
the  said  F.  Matthey  in  his  lifetime,  and  for 
money  paid  by  the  said  Kelson,  Tritton 
k  Co.  for  the  use  of  the  said  F.  Matthej 
in  his  lifetime  and  at  his  request,  and  for 
money  found  to  be  due  from  the  said 
F.  Matthey  in  his  lifetime,  upon  accounts 
stated  between  the  said  Kelson,  Tritton  & 
Co.  and  the  said  F.  Matthey  ;  and  that,  at 
the  time  of  the  affirming  the  said  plaint  in 
the  said  Mayor's  Court,  as  in  the  said  third 
plea  mentioned,  neither  the  plaintiff  nor  any 
other  person  had  administered  to  the  estate 
and  effects  of  the  said  F.  Matthey,  deceased, 
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and  that  the  said  Kelson,  Tritton  db  Co. 
were  entitled  to  recover  against  the  estate  of 
the  said  F.  Matthej,  deceased,  the  said  sum 
of  2,183(.  17«.  9(2. ;  and  that  they,  the  said 
Kelson,  Tritton  &  Co.,  affirmed  the  said 
plaint  in  the  said  Mayor^s  Court,  as  in  the 
third  plea  mentioned,  according  to  the  cus- 
tom of  the  said  city  of  London  ;  and  the 
plaintiff  afterwards,  and  before  execution 
was  had  of  the  said  sum  as  in  the  third 
plea  mentioned,  took  out  letters  of  adminis- 
tration to  the  estate  and  effects  of  the  said 
F.  Matthey,  deceased,  and  had  notice  of  the 
premises ;  and  thereupon  the  plaintiff  as 
such  administratrix  as  aforesaid,  afterwards, 
and  before  execution  was  had  of  the  sum  as 
aforesaid,  might,  according  to  the  practice 
of  the  said  Mayor's  Court,  and  the  customs 
of  the  said  city  of  London,  have  caused  an 
appearance  to  be  entered  to  the  said  plaint 
of  the  said  Kelson,  Tritton  dc  Co.,  and 
might  have  defended  the  same,  or  she 
might,  according  to  the  practice  of  the  said 
Mayor^s  Court  and  the  custom  of  the  said 
city  of  London,  have  dissolved  the  said 
attachment  in  the  third  plea  mentioned,  and 
defended  the  said  plaint  so  affirmed  by 
the  said  Kelson,  Tritton  <fe  Co.,  against  the 
said  F.  Matthey,  deceased;  and  that  all 
proceedingfi  were  had  in  the  matter  of  the 
said  plaint,  and  the  said  attachment,  as  in 
the  third  plea  mentioned,  according  to  the 
practice  of  the  said  Mayor's  Court,  and  the 
castom  of  the  said  city  of  London,  and  in 
porsuance  thereof.  Demurrer  thereto  and 
joinder  in  demurrer. 

Hannen  (May  5),  in  support  of  the  de- 
murrer.— The  pleadings  raise  the  question, 
whether  the  custom  to  sue  a  dead  man  by  the 
process  of  foreign  attachment  in  the  city  of 
London  is  a  valid  custom.  PuUtng  on  the 
Laws  and  Cuttonu  of  Lortdon,  2nd  edit 
p.  189,  shews  that  the  original  object  of 
the  process  was  to  compel  the  defendant's 
appearance,  though  in  actual  practice  the 
ddendant  is  not  nally  served  with  any 
process' or  notice  at  aU.  And  in  Andrews 
V.  Gierke  {I),  it  was  agreed  by  all,  that  a 
foreign  attachment  in  London  is  to  no  other 
purpose  but  to  compel  an  appearance  of  the 
defendant  in  the  action;  for  if  he  appear 
within  a  year  and  a  day  and  put  in  bail  to 
theaction  the  garnishee  is  discharged.  At  the 


time  of  its  origin  the  proclamations  which 
were  made  were  well  known  in  the  city,  and 
the  mode  of  summoning  must  originally  have 
been  something  equivalent  to  notice,  and 
although  now  the  summons  may  have  become 
merely  a  matter  of  form  it  is  still  an  essen- 
tial part  of  the  proceedings,  and  there  must 
therefore  be  a  living  defendant  against 
whom  the  plaint  can  be  affirmed  in  the 
Lord  Mayor's  Court.  The  case  of  Fisher  v. 
Lane  (2)  also  establishes  that  in  proceedings 
on  foreign  attachment,  the  creditor  of  the 
garnishee  must  be  summoned  or  have  notice 
(though  it  is  alleged  to  be  the  custom  of 
London  to  give  no  notice),  otherwise  the 
judgment  against  the  garnishee  will  be 
erroneous,  and  the  money  paid  or  levied  in 
execution  of  it  wiU  not  discharge  the  gar- 
mshee  of  his  debt  to  his  creditor. 

Henry  James  (OiUes  with  him),  contriL — 
According  to  the  custom  and  practice  in  the 
Mayor's  Court,  if  the  defendant  has  goods 
in  the  city  within  the  jurisdiction  of  the 
Court  capable  of  being  attached,  it  is  not 
necessary  that  the  defendant  himself  should 
be  within  the  jurisdiction.  The  defendant 
is  never  served  with  any  notice  of  the 
proceedings,  but  a  summons  is  issued  and 
entered  on  record  and  the  goods  are  seized; 
but  it  is  competent  for  the  defendant  at 
any  time  during  a  year  and  a  day  from  the 
time  of  the  judgment  to  appear  and  put  an 
end  to  the  attachment.  The  whole  process 
is  a  kind  of  bail  or  security  for  the  defen- 
dant's rendering  to  the  jurisdiction  of  the 
Court,  and  the  time  which  ia  required  to 
elapse  before  the  judgment  b  entered  up 
and  complete  is  for  the  purpose  of  giving 
the  garnishee  the  opportunity  of  communi- 
cating with  the  defendant  on  the  subject  of 
the  attachment.  In  the  present  case  there 
is  a  judgment  of  a  proper  Court  of  record 
and  execution  issued  under  it  against  the 
now  defendants  as  garnishees ;  they  had  no 
means  of  contesting  that  judgment,  and 
were  bound  to  pay  under  it  to  the  parties 
to  whom  they  have  paid  this  money.  It  is 
also  admitted,  on  the  present  pleadings, 
that  the  plaintiff,  the  administratrix,  had 
notice  of  the  proceedings  in  the  Mayor's 
Court,  and  might,  according  to  the  practice  of 
the  Mayor's  Court,  have  dissolved  the  attach- 
ment, but  that  she  took  no  steps  to  do  so. 


(1)  Cartb.  26. 


(2)  3  Wila.  297. 
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Under  these  drcumstanoes  it  is  submitted 
that  the  judgment  of  the  Mayot's  Court 
was  a  good  protection  to  the  now  defen- 
dants who  so  paid  under  it,  and  they  cannot 
be  compelled  to  pay  the  debt  over  again  to 
the  plaintiff  in  tins  action.  It  has  been  held, 
that  money  paid  by  a  garnishee  under  a 
judgment  of  the  Mayor^S  Court  is  a  good 
discharge  of  the  debt  due  from  the  gar- 
nishee to  the  creditor,  although  the  Mayor's 
Court  had  no  jurisdiction  over  such  debtor 
— Harrington  v.  Macmcrris  (3),  Banks  v. 
Self{A)^  DeHaherv,  the  Queen  of  Portfugal 
(6),  and  Westoby  v.  Day  (6).  In  that  last 
case  Lord  Campbell,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  said,  '<  This  replica- 
tion allows  that  the  plea  replied  to  is  good 
within  the  custom  of  foreign  attachment  in 
the  city  of  London,  and  raises  the  question, 
whether  the  garnishee  after  a  regular  judg- 
ment and  execution  against  hun,  having 
paid  the  debt,  may  be  compelled  to  pay  it 
a  second  time  on  proof  in  this  suit  that  the 
debt  did  not  arise  within  the  jurisdiction 
of  the  Mayor's  Court.  The  affirmative  would 
often  work  great  hardship  and  injustice  to 
the  garnishee,  who  maybe  entirely  ignorant 
of  the  origin  of  the  debt  sued  for,  who  has 
no  means  of  contesting  the  debt,  except  by 
appearing  and  putting  in  bail  to  the  originid 
action,  and  who  may  be  wholly  unable  to 
prove  that  the  debt  arose  out  of  the  juris- 
diction of  the  Mayor's  Court,  although 
the  fact  be  so. ...  In  the  recent  case  of 
De  Haber  v.  the  Queen  of  PortttgcU  (5)  we 
expressed  an  opinion  that  the  process  of 
foreign  attachment  can  only  be  duly  resorted 
to  where  the  cause  of  action  arose  within 
the  jurisdiction  of  the'  Court  from  which  it 
issuea  But  we  said,  '  the  garnishee  is  safe 
by  paying  under  the  judgment  of  the 
Court;'  adding,  'the  objection  that  the 
cause  of  action  did  not  arise  within  the 
jurisdiction  of  the  Court,  if  properly  taken, 
must  prevail'  But  in  the  absence  of  fraud, 
the  objection  as  against  the  garnishee  comes 
too  late  after  he  has  paid  ^e  debt  to  the 
plaintiff  below  under  a  regular  judgment." 
In  the  present  case  there  is  no  averment 

(8)  5  Taunt.  228. 

(4)  Ibid.  234,  n. 

(5)  17  Q.K  Rep.  171;  8.  o.  20  Law  J.  Rep.  (v.s.) 
Q.B.  488. 

(6)  2  £L  A  B.  605 ;  b.  o.  22  Law  J.  Hep.  (n.s.) 
Q.B.  418. 


that  the  now  defendants  had  notice  of  the 
death  of  the  intestate  Matthey. 

[SiaTB,  J. — ^The  bringing  of  the  present 
action  was  notice  to  them  of  the  death  before 
they  pud  the  money.] 

But  between  the  judgment  and  execution 
it  does  not  appear  that  they  had  any  means 
of  appearing  and  setting  aside  the  attach- 
ment. 

Hannefiy  in  reply. — ^The  case  of  WeM>f 
V.  Day  (6)  is  disttnguishable  firom  Uie  pre- 
sent, as  there  there  was  nothing  to  impeach 
the  proceedings  on  the  face  of  them.  Bat 
here  theoriginaldefendant being  dead  before 
the  proceedings  were  commenced,  there  was 
no  debt  which  could  be  attached,  and  the 
object  of  the  proceedings,  which  is  to  liable 
the  garnishee  to  communicate  with  the 
defendant  so  that  he  mi^t  come  in  and 
set  up  what  defence  he  might  have  to  the 
action,  could  never  be  effected.  It  is  stated 
in  Masters  v.  Lewis  (7),  that  "  garmshment 
cannot  be  but  where  Uie  garnishee  is  liable 
to  the  action  of  the  defendant ;  for  the  ga^ 
nishee  may  plead  all  things  that  the  defen- 
dant might  have  pleaded."  Now  here,  where 
the  defendant  was  dead,  there  was  no  debt 
to  the  defendant  for  which  the  garnishee  was 
liable.  2  Belts  Commentaries  on  the  Lam 
of  Scotland,  p.  72,  shews  why  the  anestee 
cannot  object  to  the  claim  of  the  arrester, 
is  because  he  has  no  right  or  interest  to 
take  up  such  a  defence,  but  it  is  competent 
for  him  to  shew  that  he  is  not  a  debtor  to 
the  arrester's  debtor. 

Cvr,  adv.  vulL 

Smith,  J.  now  (May  10)  delivered  the 
judgment  of  the  Court (8)  as  follows:  In 
the  case  of  an  action  brought  by  the  admi- 
nistratrix of  Frederick  Matthey,  the  defen- 
dants pleaded  to  the  further  maintenance 
of  the  action,  that  the  debts  sued  for  had 
been  attached  in  the  Lord  Mayor's  Court, 
in  a  suit  instituted  by  Kelson  and  others 
against  the  intestate;  the  plea  sets  out  the 
proceedings  in  the  Lord  Mayor^s  Court,  and 
alleges  that,  after  the  commencement  of 
this  action,  Kelson  &  Co.  had  execution  of 
the  debt  against  the  defendants,  and  that 
they,  as  garnishees,  paid  it.  To  this  pie* 
the  plaintiff  replied,  that,  at  the  time  of 

(7)  1  Lord  Raym.  56. 

(8)  Erie,  C.J.,    Byles,  J.,    Kealin;,  J.  ^^d 
Smith,  J. 
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affirming  the  plaint  in  the  Mayor's  Court,  F. 
Matthej  was  dead.  The  defendants,  by  their 
rejoinder,  in  substanoa  allege,  that  when 
tl^  plaint  was  brought  in  the  Mayor's  Court 
no  one  had  administered  to  the  estate  of 
Matthey,  but  that,  before  execution  had, 
the  plaintiff  administered,  and  might  by 
the  custom  have  appeared  in  the  Mayor^s 
Court  and  dissolved  the  attachment.  To  this 
rejoinder  the  plaintiff  demurred,^  and  we 
think  that  she  is  entitled  to  judgment  on 
this  demurrer. 

It  is  admitted  on  the  pleadings  that  all 
the  proceedings  in  the  Lord  l^yor's  Court 
took  place  after  the  death  of  the  nominal 
defendant  in  that  suit.  It  could  not  be  con- 
tended, with  any  show  of  rea^n,  that  the 
custom  alleged  in  the  plea  justified  the  pro- 
secution of  a  suit  against  a  dead  man  as  if 
he  were  living,  or  that  a  custom  to  that 
effect,  if  alleg^,  would  be  good.  Although 
it  has  been  held  that  actual  notice  of  the 
suit  in  the  Mayor's  Court  need  not  be  given 
to  the  defendant,  certain  proceedings  must 
be  taken,  which  by  intendment  are  con- 
adered  equivalent  to  notice,  and  which  are 
essential  to  the  validity  of  the  attachment 
These  proceedings,  the  purpose  of  which  is 
to  compel  the  appearance  of  the  defendant, 
are  all  averred  in  the  plea  to  have  been  duly 
had  and  taken.    But  it  appears  to  us  they 
were  all  null  and  vain  when  tiiere  was  no 
defendant  to  be  affected  by  them.  The  prin- 
cipal contention  of  the  defendants  was,  that 
the  judgment  of  the  Mayor^s  Court  was  con- 
clusive, and  that  the  garnishees  having  paid 
the  debt  under  the  attachment,  the  judg- 
ment, quoad  them,  could  not  be  impeached. 
We    think    this  contention    is   not  well 
founded.  No  doubt  the  Lord  Mayor's  Court 
is  a  court  of  record,  but  it  is  an  inferior 
eoort^  and  its  jurisdiction  may  be  ques- 
tioned.    The  case  of  Westoby  v.  Day  (6) 
decided,  that  in  an  action  against  garnishees 
to  recover  a  debt  paid  by  them  under  a 
process  of  foreign  attachment  in  the  Lord 
Mayor's  Courts  it  could  not  be  averred  by 
the  plaintiff  (the  defendant  in  the  Mayor's 
Court)  that  the  debt  did  not  arise  within 
the  jurisdiction  of  that  Court    But  in  that 
case  the  plaintiff,  Westoby  (the  defendant 
in  the  Mayor's  Court),  might  have  appeared 
and  raised  the  objection  in  the  Mayor's 
Court  by  a  plea  to  the  jurisdiction,  and,  not 
having  done  so,  it  was  held  that  he,  when 


suing  in  the  superior  courts  the  garnishees 
who  had  paid  the  debt  under  attachment, 
could  not,  as  against  them,  impeach  the 
judgment  The  present  case  seems  to  us  to  be 
distinguishable  from  Westoby  v.  Day  (6),  on 
the  broad  ground  that  in  this  case  there  was 
no  defendant  in  the  Mayor's  Court  who  could 
appear  or  plead.  The  suit  was  commenced 
and  prosecuted  agunst  a  non-existing  de- 
fenduit,  and  the  judgment  cannot,  as  it 
seems  to  us,  be  conclusive,  when  there  was 
nobody  as  defendant  to  conclude.  The 
garnishees  (the  now  defendants)  might,  no 
doubt,  when  they  had  notice  of  the  attach- 
ment, have  appeared  in  the  Mayor's  Court, 
and  if  Matthey's  death  were  then  known  to 
them  they  might  probably  have  pleaded  to 
the  jurisdiction.  But  they  took  no  step,  and 
allowed  the  proceedings  to  go  on  to  judg- 
ment and  execution.  It  is  not  necessary 
for  us  now  to  decide  whether  the  present 
defendants,  as  between  Kelson  &  Co.,  the 
plaintiffs  in  the  Mayor's  Court,  and  them- 
selves, are  estopped  from  disputing  the  at- 
tachment But  we  are  of  opinion  that  the 
present  plaintiff,  who  was  no  party  to  the 
suit,  is  not  estopped,  as  against  them,  from 
shewing  the  nullity  of  the  proceedings.  It 
was  further  contended,  by  the  counsel  for 
the  plaintiff,  that  the  debt  now  sued  for 
was  not  attached  at  all,  inasmuch  as  the 
debt  assumed  to  be  attached  was  a  debt  due 
from  the  defendants  to  Matthey,  whereas,  at 
the  time  of  the  attachment,  Matthey  being 
dead,  there  was  no  such  debt  Our  decision 
being  in  the  plaintiff's  favour  on  the  laiger 
question,  it  is  not  necessary  for  us  to  say 
whether  this  objection  shovdd  also  prevail. 
It  wjBA  held,  in  Weatoby  v.  Day  (6),  that  the 
plaintiff  (the  defendant  in  the  Mayor's 
Court)  was  not  estopped  by  the  judgment 
from  shewing  that  the  debt  there  attached 
was  not  attachable  by  reason  of  the  bene- 
ficial interest  being  vested  in  another.  The 
rejoinder  is  founded  on  an  alleged  custom 
tl^t  the  plaintiff,  after  she  became  adminis- 
tratrix, might  have  appeared  in  the  suit  in 
the  Lord  Mayot's  Court  and  dissolved  the 
attachment  We  think  that  such  a  custom 
is  unreasonable  and  void,  if  it  is  to  be 
understood  to  mean  the  non-appearance  of 
the  administratrix  is  to  give  Ufe  to  a  suit 
which  was  a  nullity  from  its  inception ;  and 
if  the  custom  does  not  mean  this,  we  do  not 
see  how  the  fact  that  the  plaintiff  did  not 
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interrene  can  affect  the  position  'of  the 
parties.  We  think,  therefore,  that  the  de- 
fendants,  who  made  no  effort  to  avoid  the 
attachment  or  to  prevent  the  execution  of 
it,  and  who  did  not  pay  the  debt  until  after 
this  action  had  been  brought  against  them 
by  the  admimstratriz,  cannot  avail  them- 
selves of  that  payment,  and  our  judgment 
is  given  for  the  plaintiff. 

Judgment  for  the  plaxntiff. 


[IN  THE  HOUSE  OF  LORDS.] 

THB  HOST  H0K0I7BABLS 
THX  MABQUIB  OF  BALIS- 
BUfiY  V.  OLADSTONB. 


1861.»  j 

June  11, 17, 24.  I 


Copyhold — Ctutom, 

A  custom  in  a  manor  that  copyholders  of 
inheritance  may  break  the  surface  and  dig 
and  get  clay,  toithout  stiiU,  otU  of  their  copy- 
hold tenements,  for  the  purpose  of  making 
bricks,  to  be  sold  off  the  manor,  is  good  in 
law  (dubitante  Lord  Wensleydale). 

Error  was  brought  in  this  case  by  the 
plaintiff  on  a  bill  of  exceptions  to  the  ruling 
of  Byles,  J.,  before  whom  the  case  was 
tried,  and  under  whose  direction  a  verdict 
was  found  for  the  defendant. 

The  action  was  ejectment  for  a  forfeiture 
of  certain  lands  iti  the  manor  of  West  Derby, 
in  the  county  of  Lancaster.  The  defendant 
was  a  copyholder  of  inheritance  of  the 
manor  of  West  Derby,  of  which  the  plain- 
tiff was  lord. 

The  defendant  had  broken  the  surface 
and  dug  day  on  his  own  tenement,  for  the 
purpose  of  making  bricks  for  sale,  which  he 
made,  and  afterwards  sold,  and  contended 
that  he  was  justified  in  so  doing  by  am  im- 
memorial usage  in  the  manor,  for  copy- 
holders of  inheritance  without  licence  of 
the  lord,  to  dig  and  get  clay  in  their  own 
tenements  for  the  purpose  of  making  bricks 
for  sale.  Evidence  was  given  of  this 
custom. 

The  learned  Judge  held  that  the  custom, 
if  proved,  was  good  in  law,  and  so  directed 
the  jury.  Exceptions  were  tendered  to  this 
direction.  The  jury  thought  that  the  evi- 
dence did  prove  the  custom  in  fact,  and 

*  This  case  has  been  aceidentally  omitted. 


SO,  under   this  direction,  the  verdict  was 
found  for  the  defendant 

On  error  to  the  Exchequer  Chamber  the 
judgment  was  affirmed  (1).  This  proceeding 
in  error  was  then  taken. 

Sir  H,  Cairns  and  Mr.  Manisty  {Mr. 
T.  Jones  was  with  them),  for  the  appellant 
— ^The  custom  here  set  up  is  a  custom  to 
commit  waste,  and  waste  of  the  very  soil 
of  the  manor.  Such  a  custom  cannot  be 
supported. 

The  Tanistry  case.  Sir  J.  Dav.  Repu  32. 

Legal  Maxims,  by  Broom,  824  to  829. 

Broadhent  v.  Wiiks,  WiUes,  360. 

Hilton  V.  Lord  GranviUey  5  Q.B.  Rep. 
701. 

Tyson  v.  Smith,  9  Ad.  dc  K  406. 

Coke*s  Copyholder,  s.  33. 

Blackstont^s  Commentaries,  Book  IL  c  6. 

Bracton,  26  a. 

Roekey  v.  Huggins,  Cro.  CSar.  220. 

Badger  v.  Ford,  3  B.  &  Aid.  153. 

WUson  V.  WUUs,  7  East,  121. 

Clayton  v.  Corby,  5  Q.B.  Rep.  416. 

Attorney  General  v.  Matthias^  4  Kay  k 
J.  579. 

Ely  V.  Warren,  2  Atk.  189. 

Bishop  of    Winchester  v.    Knight,    1 
P.  Wnis.  406. 

Gilheres  Tenures,  p.  328. 

Scriven  on  Copyholds,  4th  edit  427. 

Bourne  v.  Taylor,  10  East,  189. 

Eowe  V.  Brenton,  8  B.  <fe  C.  737. 

Bateson  v.  Green,  5  Term  Bep.  411. 

ArleU  V.  EUis,  7  B.  &  C.  346. 

Paddockr,  Forrester,  3  Sc.  N.R!  715. 

Mr,  Bolt,  and  Mr,  Edward  James  {Mr, 
Mellish  and  Mr,  Baylis  were  with  them), 
for  the  respondent — In  copyholds  of  inheri- 
tance such  a  custom  as  this  is  good ;  it  does 
not  destroy  the  lord's  estate. 

Rutland  V.  Gie,  1  Sid.  152. 

Stephenson  v.  Hill,  3  Burr.  1273. 

Glasscocl^s  case,  4  Leo.  236. 

FawceU  v.  Lowther,  2  Yes.  300. 

Cage  v.  Dod,  Styles,  233. 

Denn  v.  Johnson,  10  East,  266. 

Curtis  V.  Daniel,  Id.  273. 

Sir  H,  Cairns,  in  reply. 

LoBB  Cbakwobth  moved  the  judgment 
of  the  House. — It  was  argued,  on  behalf  of 

(1)  80  Law  J.  Rep.  (k.s.)  Bzeh.  8. 


Vol.  34.] 


EASTER  TERM,  1865. 


223 


the  plaintiff,  that  no  such  custom  as  that 
now  set  up  could  exist ;  for  that  a  custom 
to  be  valid  must  be  reasonable,  and  that  the 
custom  here  was  not  reasonable,  since  the 
exercise  of  it  tended  to  the  annihilation  of 
the  lands  themselves.    It  was  not  easy  to 
define  the  meaning  of  the  word  *' reasonable," 
when  applied  to  a  custom  relating  to  a  lord 
and  his  copyholders.    The  relation  between 
them  must  have  had  its  origin  in  remote 
times,  by  agreement,  when  he  was  the  ab- 
solute owner  of  the  soil,  and  they  were  its 
occupants  as  his  tenants  at  will.  Whatever 
restrictions  he  imposed,  or  whatever  rights 
they  demanded,  were  within  the  competency 
of  the  lord  to  grant,  or  the  tenants  to  sti- 
pulate for.   And  if  evidence  could  be  given 
of  what  was  then  agreed  on  between  them, 
and  it  was  shewn  that  what  was  so  agreed 
on  had  always  been  acted  upon  since,  it  was 
difficult  to  see  how  it  could  be  declared  void 
on  the  ground  of  its  being  unreasonable. 
Looking  to  the  present  case,  it  was  impos- 
sible to  say  that  such  a  custom  as  that  here 
alleged  might  not  have  resulted  from  an 
agreement  between  the  lord  and  the  tenants 
before  the  time  of  legal  memory.    The  only 
persons  affected  by  it  were  the  lord  and  the 
particular  tenant.    In  Broadbent  v.  WUks 
it  affected  other  copyholders;  and  so  again, 
in    Wilion  v.    Wtlles,  where   the  custom 
claimed  was  to  take  an  unlimited  quantity 
of  tuif  from  the  common  for  the  improve- 
ment of  the  tenements  of  those  who  took  it, 
without  reference  to  the  other  copyholders 
whose  rights   in   the  common   might  be 
thereby  wholly  destroyed.     This  was  not 
a  custom  like  that   claimed  in  the  case 
of  Hilton  V.  Lord  Oranville,  by  which  the 
houses  of  the  tenants  might  all  be  under- 
mined and  destroyed  without  notice  of  what 
was  to  be  done,  or  compensation  for  doing 
it.    The  custom  here  afected  only  the  lord 
and  the  particular  tenant,  and  there  was  no 
reason  for  saying  that  it  might  not  have 
been  the  result   of  arrangement  between 
these  two  parties.    Such  a  custom  relating 
to  the  sale  of   copper  ore  had  been  held 
good  iu  The  BUhitp  of  Winchester  v.  Knight^ 
where  the  tenant  was  not  strictly  a  copy- 
holder, but  was  a  customary  tenant,  Lord 
Cowper  directing  an  issue  to  try  whether 
there  was  such  a  custom  in  fact,  which  he 
could  not  have  done  if  he  had  thought  that 
a  custom  of  that  kind  would  be  void-  as 


unreasonabla  That  case  could  not  be  distin- 
guished from  the  present,  for  clay  was  not 
the  only  part  of  the  soil  adapted  for  pro- 
fitable culture,  even^  if  a  custom  would  be 
bad  which  would  lead  to  making  the  land 
useless  for  agricultural  purposes.  This  was 
only  a  custom  insisted  on  for  this  particular 
manor,  and  so  limited.  It  might  be  good  and 
reasonable ;  for  it  might  have  been  thought 
that  the  clay  here  was  present  in  such  ex- 
cessive quantity  that  its  removal  would  tend 
'to  benefit  and  not  to  impoverish  the  soil. 
The  alleged  custom  would  not  warrant  the 
removal  of  soil  consisting  of  mixed  portions 
of  clay,  chalk,  gravel,  and  vegetable  mould; 
and  it  might  be  that  the  lord  considered  that 
the  removal  of  pure  clay  would  increase  the 
value  of  the  soil  which  would  remain.  The 
direction  of  the  learned  Judge  at  the  trial 
was  therefore  right,  and  the  exceptions  were 
properly  disallowed ;  and  the  judgment  must 
be  for  the  defendant  in  error. — His  Lord- 
ship added,  that  Lord  Brougham,  who  had 
heard  the  argument,  concurred  in  the 
judgment. 

Lord  Wensleydale  confessed  to  not 
having  a  very  decided  opinion  on  the  case, 
but  he  should  not  do  more  than  express 
his  doubts,  and  should  not  oppose  the 
motion  of  his  noble  and  learned  friend. 
There  was  no  doubt  whatever  but  that  the 
lord,  being  the  original  owner  of  the  soil, 
could  have  given  by  grant  such  a  power  or 
even  a  larger  one  to  his  tenants  ;  but  when 
there  was  no  express  grant,  the  rule  of  law 
applied  that  a  custom  to  be  good  must  not 
be  unreasonable,  otherwise  the  use  might 
be  referred  to  the  ignorance  or  carelessness 
of  those  whose  property  it  affected,  and  not 
to  their  grant  For  that  reason  the  custom 
set  up  in  Wihon  v.  WiUes  was  held  bad. 
And  so  in  Arlett  v.  Ellis^  it  was  held  that 
it  could  not  be  a  good  custom  for  the  lord 
to  inclose  without  le&viug  a  sufficiency  of 
common.  Yet  in  both  these  cases  it  might 
have  heen  argued  that  the  lord  might 
originally  have  made  a  grant  to  that  effect 
So  he  might,  no  doubt,  make  a  grant  to 
take  away  the  clay,,  however  deep  and  ex- 
tensive the  stratum  of  that  clay  might  be, 
and  however  much  injury  it  might  cause  to 
the  tenement,  even  though  there  was  no 
countervailing  benefit  But  there  the  grant 
must  be  shewn.  Here  it  was  claimed  as 
a  custom.     Such  claim  would  be  void  if 
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it  was  imreasonable.  Then  was  it  an 
unreasonable  thing  for  a  copyhold  tenant 
to  have  a  right  to  destroy  the  natural 
surface  of  the  soil,  and  remove  it  altogether, 
leaving  only  a  substratum,  sand  or  stone, 
or  whatever  it  might  be,  which  might  be 
incapable  of  cultivation,  exposed  below? 
This  custom  differed  much  from  the  right 
to  cut  trees,  for  that  might  be  highly  beoe- 
ficial  to  agriculture,  and  in  particular  soils 
they  might  be  replaced  by  others :  it  also 
diifered  from  the  right  to  get  minerals  which 
might  be  done  without  injury  to  the  surface. 
Under  these  circumstances  he  still  enter- 
tained much  doubt  upon  the  question,  but 
as  all  his  noble  and  learned  friends  differed 
from  him,  and  had  formed  a  veiy  decided 
opinion  upon  the  validity  of  the  custom 
proved,  he  did  not  mean  to  offer  any  ad- 
vice to  their  Lordships,  that  the  judgment 
of  the  'Exchequer  Chamber  should  be 
reversed. 

LoBD  Chelmsford  said  that  the  exist- 
ence of  immemorial  usage  had  been  in 
this  case  fully  established  by  the  evidence. 
It  was  insisted,  however,  for  the  appellant, 
that  the  custom  must  be  bad,  because  it 
could  not  be  presumed  that  there  was  a 
convention  between  the  lord  and  the  tenant 
to  permit  the  latter  to  destroy  the  copy- 
hold, by  taking  away  the  soil  itself  It  was 
admitted  that  there  might  be  a  valid 
custom  for  a  copyholder  of  inheritance  to 
work  mines,  to  dig  and  take  clay,  or  to  cut 
down  and  carry  away  trees ;  but  it  was  said 
that  it  was  the  extent  of  this  custom  which 
made  it  unreasonable,  and  a  distinction  was 
drawn  between  trees  which  were  perishable 
and  renewable,  and  the  clay  whidi  was  the 
soil  itself.  The  trees,  however,  were  not 
properly  described  as  "  renewable,"  though 
they  might  be  replaced  by  others.  It 
was  difficult  to  conceive  in  what  way  a 
custom  to  take  the  whole  of  a  particular  soil 
from  a  tenement  could  be  called  a  destruc- 
tion of  the  tenement  itself.  The  tenement 
would  remain  though  this  particular  portion 
of  the  soil  was  removed  There  seemed  no- 
thing unreasonable  in  supposing  that  the 
lord  might  originally  have  licensed  his 
tenants  to  use  their  copyhold  tenements  in 
the  way  in  which  alone,  perhaps,  any  great 
benefit  could  be  derived  from  them.  There 
was  little,  if  any,  distinction  between  a 
custom  to  work  mines  and  a  custom  to  dig 


day  for  the  profit  of  the  tenant  In  The 
Bishop  of  Wincheiter  v.  Knight^  the  free- 
hold was  in  the  lord,  and  the  only  difference 
between  that  and  a  copyhold  case  was  tiiat 
the  tenants  did  not  hold  ad  voUMUUem 
domini.  Lord  Cowper  recognized  the  l^al 
validity  of  such  a  custom,  or  he  would  not 
have  sent  a  case  to  tiy  whether  in  fact  it 
existed.  There  was  litUe  resemblance  be- 
tween this  case  and  those  where  the  clause 
was  of  a  profit  d  prendre  tn  alieno  aoh.  In 
a  copyhold  tenement,  though  the  soil  was  in 
the  lord,  he  could  not,  any  more  than  the 
tenant,  work  mines  or  cut  down  trees  with- 
out a  custom  authorizing  him  todosa  The 
rights  of  the  lord  were  those  which  had  been 
reserved,  those  of  the  tenant  those  which 
had  been  granted.  But  in  one  as  in  the  other 
the  rights  of  one  party  must  not  be  incon- 
sistent with  those  which  existed  in  the  oth^. 
That  was  the  principle  which  governed 
Bateson  v.  Green  and  Broadbmt  v.  WUk$^ 
in  the  former  in  favour  of  the  lord,  in 
the  latter  adverse  to  him,  because  of  its 
utter  inconsistency  with  the  grant  to  the 
tenant  In  WiUon  v.  WUUs  a  custom 
for  all  the  tenants  of  a  manor,  having  gar- 
dens, to  take  pasturable  turf  at  all  times 
and  in  unlimited  quantity,  fix>m  a  waste 
within  the  manor,  for  making  and  repairing 
grass  plots  in  their  gardens,  uid  for  making 
and  repairing  the  banks  and  mounds  fencing 
their  customary  estates,  was  held  bad  as 
being  indefinite,  uncertain  and  destructive 
of  the  common.  These  cases  indicated  the 
principle  on  which  the  unreasonableness  of 
any  custom  might  be  ascertained.  There 
could  be  no  doubt  that  the  lord  on  the 
original  grant  of  the  copyhold  tenements  in 
question  might  have  reserved  to  himself  the 
right  to  dig  and  carry  away  the  brick-earth 
found  upon  them,  and  if  a  custom  of  that  kind 
existed  upon  the  manor  it  would  be  valid. 
But  if  the  lord  might  have  reserved  such  a 
right  to  himself,  why  might  he  not  confer 
it  on  the  tenants)  And  if  it  was  not  unrea- 
sonable to  suppose  that  such  a  right  mi^t 
have  been  originally  conferred,  then  the 
custom,  which  had  been  proved  by  the  im- 
memorial exercise  of  the  right,  was  good  in 
law,  and  the  judgment  in  favour  of  the  de- 
fendant in  error  ought  to  be  affirmed. 

Judgment  for  the  defendai^ 
in  error. 
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DAY   V.   PEACOCK. 
COBB    V.    THE  8AHB. 
BIKDEB  V.  THE  SAME. 


Metropolitan  Burials  Act,  15  <(:  16  Vict, 
c,  85.  &  32.  —  Rig/Us  of  IfuntmberUs  to 
Burial  Fees  —  Division  of  Parish  into 
Districts, 

By  15  ^  16  VieL  e.  85.  s.  32.  the  burial- 
gromd  proffided  under  the  act  is  to  be  the 
burial-ground  of  the  parish  for  which  it  is 
provided,  ^and  every  incumbent  or  minister 
of  the  parish,"  ^^for  which  such  burial- 
ffrovnd  is  provided,  shall,  by  himself  and 
his  curate,  or  such  duly  qualified  pei'sons  as 
such  incumbent  or  minister  may  authorize, 
perform  the  duties,  and  have  the  same 
rights  and  authorities  for  the  performance 
of  reUgious  service  in  the  buried  in  such 
bmialrffround,  of  the  remains  of  parish- 
ioners or  inhabitants  of  the  parish  of 
which  he  is  such  incumbent  or  minister,  and 
thaU  be  entHled  to  receive  the  same  fees  in 
respect  of  such  burials  which  he  has  pre- 
viously enjoyed  and  received; "  and  by  the 
interpretation  clause  (s.  52.)  to  that  cuA 
^^pmish  **»&>"  mean  every  plac-e  having 
separate  overseers  of  the  poor  and  sepa- 
rately maintaining  its  own  poor"  and  **  in- 
emubent  **  or  "  minister "  is,  "  in  respect 
of  any  fee  made  payable  to  an  incumbent 
or  minuter  under  the  act"  to  mean  " the 
dergyman  who  would  have  been  entitled  to 
the  fee  had  the  body  been  buried  in  the  church- 
yard  or  burial-ground  of  the  parish  from 
uhich  it  came,  or  in  the  burial-ground  of  the 
ecelesi€utical  district,  in  case  such  district  had 
a  burial-ground  at  the  passing  of  this  act" 

Where,  prior  to  this  act,  a  township, 
which  was  a  parish  within  the  meaning 
of  the  interpretation  clause,  was  divided 
into  ecclesiastical  districts,  with  separate 
burial-grounds,  and  afterwards  a  burial- 
ground  was  provided  under  the  act  for  the 
whole  township,  it  was  held,  that  each  in- 
cumbent of  such  district  was  entitled  to  the 
burial  fees  in  respect  of  the  burial  service 
performed  by  him  in  the  burial-ground 
provided  under  the  act  to  which  he  would 
have  been  entitled  before  the  act  if  the  body 
had  been  buried  in  the  burial-ground  at- 
tached to  his  district 

These  actions  were  brought,  by  the  re- 
Bpectiye  plaintilfs  therein,  against  the  Burial 
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Board  for  the  township  of  Bamsley,  in  the 
county  of  York,  for  the  recovery  of  fees 
claimed  to  be  payable  by  the  defendants 
to  the  plaintiffs  respectively,  fpr  burials, 
and  the  erecting  or  placing  of  monuments, 
gravestones,  tablets  and  monumental  in- 
scriptions in  the  burial-ground  provided 
by  the  defendant  for  tiie  townjship  of 
Bamsley  under  the  provisions  of  the 
statutes  relating  to  the  burial  of  the 
dead ;  and  by  Uie  consent  of  the  parties, 
and  by  an  order  of  a  Judge,  according 
to  the  Common  Law  Procedure  Act, 
1852,  the  following  case  was  stated  for 
the  opinion  of  the  Court  without  any 
pleadings. 

OASB. 

The  township  of  Bamsley,  in  the  county 
of  York,  forms  a  part  of  the  parish  of 
Silkstone.  It  has  separate  overseers  of  the 
poor,  and  separately  maintains  its  own 
poor. 

Up  to  the  time  of  the  making  of.  the 
Order  in  Council  of  the  8th  of  August 
1831,  hereinafter  mentioned,  the  said  town- 
ship formed  one  parochial  chapelry,  which 
had  existed  from  time  immemorial.  The 
church  of  St.  Maiy  was  the  parochial  chapel 
of  the  said  chapelry,  and  there  was  belong- 
ing to  the  said  chapelry,  and  within  the 
said  township,  an  ancient  burial-ground,  in 
which  from  time  immemorial  the  remains 
of  the  inhabitants  of  the  said  chapelry 
had  been  and  were  of  right  entitled  to  be 
buried;  and  for  burials  in  this  burial- 
ground,  and  for  the  erection  of  monuments 
herein  and  in  the  said  church  of  St. 
Mary,  fees  had  always  been  paid  to  the 
incumbent  for  the  time  being  of  the  said 
chapelry. 

In  or  about  the  year  1823  an  additional 
church,  called  St.  George's  Church,  was 
built  within  the  said  chapelry  by  Her 
Majesty's  Commissioners  for  building  New 
Churches,  under  the  provisions  of  58  Geo.  3. 
c  45.  and  59  Geo.  3.  c.  134;  and  on  or 
about  the  16th  of  June  1824  a  burial- 
ground  within  the  said  township  was,  under 
the  provisions  of  the  same  statutes,  pur- 
chased and  appropriated  by  the  said  Com- 
missioners as  and  for  a  burial-ground  for 
the  said  church  of  St  George.  This  church 
and  burial-ground  were  afterwards  duly 
consecrated. 

20 
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By  an  Order  in  Council,  bearing  date 
the  Sth  of  August  1831,  a  district  was 
divided  from  the  said  chapelry  and  aa- 
Signed  to  the  said  church  of  St.  George, 
under  the  provisions  of  the  statutes  above 
referred  to,  and  of  the  statute  7  &  8 
Geo.  4.  c.  72. 

The  district  so  assigned  to  the  said 
church  of  St.  Geotge  has,  since  the  said 
Order  in  Council,  been  called  St.  George's 
District.  The  residue  of  the  said  town^p 
has,  since  the  same  Order  in  Council,  been 
called  St.  Mary's  District.  In  this  latter 
district  are  situate  the  said  church  of  St. 
Mary,  and  the  said  ancient  burial-grovind 
belonging  to  the  said  chapelry.  This  ancient 
burial-ground  was  enlarged  about  forty 
years  ago,  and  from  the  time  of  its  being 
so  enlarged  untiL  the  formation  of  St. 
George's  district  as  aforesaid  was  the  burial- 
ground  of  the  said  chapelry,  and  since  the 
formation  of  St.  George's  district  as  afore- 
said has  been  the  burial-ground  of  the  said 
district  of  St.  Mary;  and  for  burials  and 
the  erection  of  monuments  therein  fees 
have  always  been  paid  to  the  incumbent 
for  the  time  being  of  St.  Mary's. 

Since  the  formation  of  St  George's  dis- 
trict as  aforesaid,  the  burial-ground  so 
appropriated  as  and  for  the  burial-ground 
6f  St.  George's  Church  as  aforesaid  has 
been  the  burial  -  ground  of  the  said 
district  of  St.  George's;  and  for  burials 
and  the  erection  of  monuments  therein 
fees  have  always  been  paid  to  the  in- 
cumbent for  the  time  being  of  St.  George's 
district. 

By  an  Order  in  Council,  bearing  date 
the  23rd  of  May  1844,  a  district  called 
St  John's  District  was  divided  from  St 
George's  district,  under  the  provisions  of 
the  statutes  above  referred  to.  From  the 
making  of  this  order  until  the  year  1858, 
divine  service  for  St.  John's  district  was 
performed  in  a  schoolroom  in  that  district; 
and  in  1858  a  church,  called  St  John's 
Church,  was  built  in  and  for  the  same 
district  in  which  church  divine  service  has 
since  been  performed. 

The  district  so  assigned  to  St.  John's 
church  has,  since  the  said  last-mentioned 
Order  in  Council,  been  called  St.  John's 
District  The  residue  of  St.  George's  dis- 
trict has,  since  the  same  Order  in  Council, 
been  called  St  George's  District 


There  has  never  been  any  burial-gronnd 
assigned  to  or  belonging  to  St  John's 
district,  but  the  remains  of  persons  dying 
within  the  limits  of  this  district  have  been 
accustomed  to  be  buried  in  the  burial- 
ground  of  St  Gorge's  district,  of  whicli 
St  John's  district  formerly  formed  part; 
and  for  such  burials  in  iJie  said  barial- 
ground  of  St  George's  district  fees  have 
always  been  paid,  since  the  formation  of 
St  George's  district  as  aforefiaid,  to  the 
incumbent  for  the  time  being  of  St  George's 
district. 

By  an  Order  in  Council,  bearing  date 
the  2nd  of  February  1857,  made  under  the 
provisions  of  the  16  &  llTYict.  c.  134,  it 
was  ordered  (amongst  other  tldngs)  that 
(with  certain  exceptions  therein  mentioned) 
burials  should,  after  periods  in  that  behalf 
appointed,  be  discontinued  in  the  said 
burial-grounds  of  St.  Mary's  and  St 
Geoxge's  districts. 

Upon  the  last-mentioned  Order  in  Coun- 
cil being  made  it  became  necessary  to 
provide  a  new  burial-ground  for  the  said 
township  of  Bamsley,  and  the  vestry  of 
the  said  township  having  refoaed  to  pro- 
vide such  burial-ground,  the  local  board  of 
health  for  the  said  township  became,  on  or 
about  the  3rd  of  February  1858,  under  the 
provisions  of  the  4th  section  of  the  20  k  21 
Vict.  c.  81,  the  burial  board  for  the  said 
township. 

The  said  burial  board  afterwards,  under 
the  provisions  of  the  various  statates 
relating  to  the  burial  of  the  dead,  duly 
provided  a  burial  -  ground  for  the  said 
township. 

The  burial-ground  so  provided  by  the 
said  burial  board  (ezcq)t  the  por&n  ihexe- 
of  not  intended  to  be  consecrated,  and  upon 
which  portion  a  chapel  is  erected  and  built,) 
was,  with  a  chapel  erected  there<»i,  on  or 
about  the  6th  of  November  1861,  duly  con- 
secrated, from  which  time  it  became  the 
burial-gronnd  for  the  said  several  eccle- 
siastical districts  of  the  said  township, 
within  the  meaning  and  according  to  the 
provisions  of  the  said  last-mentioned  sta- 
tutes. 

The  plaintiff  the  Bev.  Henry  Josiah 
Day  is  the  incumbent  of  the  said  district 
of  St  Mary,  and  cfadms  to  be  entided  to 
perform  the  duties  audi  have  the  same 
rights  and  authorities   for   the  perform- 
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ance  of  leligious  service  in  the  burial, 
in  the  baTial-ground  so  provided  by  the 
said  burial  board,  of  the  remains  of 
parishioners  or  inhabitants  of  the  said 
district  of  St.  Mary,  and  also  to  be  en- 
titled to  receive  the  same  fees  in  re- 
spect  of  such  burials  which  he  has  pre- 
viously enjoyed  and  received  for  burials  in 
the  said  burial-ground  of  St  Mary's  dis- 
trict, as  if  such  burial-ground  so  provided 
by  the  said  burial  bofurd  vras  the  burial- 
ground  of  St  Mary's  district  He  also 
claims  to  be  entitled  to  fees  for  such  monu- 
ment^ gravestones,  tablets  and  monumental 
inscriptions  erected  or  placed  in  the  conse- 
crated part  of  the  burial-ground  so  pro- 
rided  by  the  said  burial  board  as  aforesaid, 
or  in  the  chi^pel  erected  th««on  as  may  be 
so  erected  or  placed  over  the  remains  or  in 
memory  of  parishioners  or  inhabitants  of 
the  said  district  of  St  Mary,  in  lieu  of 
the  fees  or  sums  which  he  would  have  been 
entitled  to  for  the  erecting  or  placing  of 
such  monuments,  gravestones,  tablets  and 
mcmumental  inscriptions  in  the  said  burial- 
ground  of  St  Maiy's  district  or  in  the  said 
church  of  St  Mary. 

The  plaintiff  the  Rev.  Clement  Francis 
Cobb  is  the  incumbent  of  the  said  district 
of  St  George,  and  claims  to  be  entitled  to 
perform  the  duties  and  have  the  same  rights 
and  authorities  for  the  performance  of  re- 
ligious service  in  the  burial,'  in  the  burial- 
ground  so  provided  by  the  said  burial 
board,  of  the  remains  of  parishioners  or 
inhabitants  of  the  said  district  of  St  Qeoige, 
and  also  to  be  entitled  to  receive  the  same 
fees  in  respect  of  such  burials  which  he  has 
previously  received  and  ezgoyed  for  burials 
in  the  said  burial-ground  of  St  George's 
district^  as  if  such  burial-ground  so  pro- 
vided by  the  said  burial  board  were  the 
burial-ground  of  St  George's  district.  He 
also  claims  to  be  entitled  to  fees  for  such 
monuments,  gravest(mes,  tablets  and  monu- 
mental inscriptions  erected  or  placed  in  the 
consecrated  part  of  the  burial-ground  so 
provided  by  the  said  burial  board  as  afore- 
said, and  in  the  chapel  erected  thereon  as 
may  be  so  erected  or  placed  over  the  remains 
or  in  memory  of  parishioners  or  inhabit- 
ants of  the  said  district  g£  St  George,  in 
lieu  of  the  fees  or  sums  which  he  would 
have  been  entitled  to  for  the  erecting  or 


placing  of  such  monuments,  gravestones, 
tablets  and  monumental  inscriptions  in 
the  said  burial-ground  of  St  George's  dis- 
trict, or  in  the  said  church  of  St  George. 

The  plaintiff  the  Rev.  William  John 
Binder  is  the  incumbent  of  the  said  dis- 
trict of  St.  John,  and  claims  to  be  entitled 
tcT  perform  the  duties  and  have  the  same 
rights  and  authorities  for  the  performance 
of  religious  service  in  the  burial,  in  the 
burial-ground  so  provided  by  the  said  burial 
board,  of  the  remains  of  parishioners  or 
inhabitants  of  the  said  district  of  St  John, 
and  also  to  be  entitled  to  receive  the  same 
fees  in  respect  of  such  burials  which  he 
would  have  been  entitled  to  enjoy  and 
receive  for  burials  in  a  burial-ground  pro- 
vided for  the  said  district  of  St  John,  as 
if  the  burial-ground  so  provided  by  the  said 
burial  board  were  the  burial-ground  of 
St  John's  district  He  also  clfoms  to  be 
entitled  to  fees  for  such  monuments,  grave- 
stones, tablets  and  monumental  inscriptions 
erected  or  placed  in  the  consecrated  part  of 
the  burial-ground  so  provided  by  the  said 
burial  board  as  aforesaid,  and  in  the  chapel 
erected  thereon  as  may  be  so  erected  or 
placed  over  the  remains  or  in  memory  of 
parishioners  or  inhabitants  of  the  said  dis- 
trict of  St  John,  in  lieu  of  the  fees  or  sums 
which  he  would  have  been  entitled  to  for 
the  erecting  or  placing  of  such  monuments, 
gravestones,  tablets  and  monumental  in- 
scriptions in  a  burial-ground  provided  for 
St  John's  district,  or  in  the  said  church  of 
St  John. 

If  the  Court  should  be  of  opinion  that 
neither  the  said  Clement  Francis  Cobb,  as 
the  incumbent  of  St  George's  district,  nor 
the  said  William  John  Binder,  as  the  in- 
cumbent of  St  John's  district,  has  any  right 
or  title  to  fees,  as  above  mentioned, 
then  the  said  Henry  Josiah  Day,  as  the 
incumbent  of  St.  Mary's  district,  claims 
to  have  the  same  rights,  and  to  be  entitled 
to  the  same  fees  in  respect  of  parishioners 
or  inhabitants  of  the  whole  of  the  said 
township,  which  before  the  said  Order  in 
Council  of  the  8th  of  August  1831  formed 
one  parochial  chapeky  as  hereinbefore 
mentioned,  as  he  claims  in  respect  of 
parishioners  or  inhabitants  of  the  said 
district  of  St  Maiy,  as  in  this  case  is 
stated. 
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If  the  Conit  should  be  of  opinion  that 
the  said  Clement  Frauds  Cobb,  as  incum- 
bent of  the  said  district  of  St  Qeoige,  has 
the  rights  and  is  entitled  to  the  fees  claimed 
by  him  as  in  this  case  is  stated,  but  that 
the  said  William  John  Binder,  as  the  in- 
cumbent of  the  said  district  of  St.  John,  has 
no  right  or  title  to  fees  as  in  this  case 
mentioned,  then  the  said  Clement  Frands 
Cobb,  as  incumbent  of  the  said  district  of 
St.  Qeorge,  claims  to  have  the  same  rights, 
and  to  be  entitled  to  the  same  fees  in 
respect  of  parishioners  or  inhabitants  of 
the  whole  of  the  district  of  St.  Qeorge,  as  it 
existed  before  the  said  district  of  St  John 
was  formed  out  of  it,  as  he  claims  in  respect 
of  parishioners  or  inhabitants  of  the  said 
district  of  St  Qeorge  as  now  eristing  as  in 
this  case  is  stated. 

The  said  burial  board,  who  are  the 
defendants  in  the  said  several  actions, 
deny  that  the  plaintiffis,  or  any  of  them, 
have  or  has  tiie  rights,  or  are  or  is 
entitled  to  fees  as  above  claimed  by  them 
respectively. 

The  questions  for  the  opinion  of  the 
Court  are,  whether  the  plaintiffs,  or  any 
and  which  of  them,  have  or  has  any,  and, 
if  any,  what  rights,  or  are  or  is  entitled  to 
any,  and,  if  any,  what  fees  as  above  chdmed 
by  them  respectively. 

Lfuh  {Kemplay  with  him),  for  the  plain- 
tifijs. — The  plaintiff  Mr.  Binder  makes  no 
claim  to  the  fees ;  and  the  only  question  is, 
whether  the  plaintiffs  Mr.  Day  and  Mr. 
Cobb,  or  either  of  them,  are  entitled  to  the 
fees  daimed  by  them,  and  that  will  depend 
upon  section  32.  of  the  15  <fe  16  Vict,  c  85. 
By  the  19th  section  of  that  act  the  ex- 
penses incurred  by  the  burial  board  in 
carrying  the  act  into  execution  are  to  be 
paid  out  of  the  poor-rate  of  the  parish. 
Then  the  32nd  section  provides  that  after 
the  consecration  of  any  burial-ground  pro- 
vided under  the  act,  or  from  such  time  as 
the  bishop  of  the  diocese  shall  appoint, 
"  such  burial-ground  shall  be  deemed  the 
burial-ground  of  the  parish  for  which  the 
same  is  provided,  and  where  the  same  is 
provided  for  two  or  more  parishes,  such 
burial-ground  shall  be  in  law  as  if  such 
parishes  were  one  parish,  and  as  if  such 
burial-ground  were  the  burial-ground  of 
such    one    parish,  and   every  incumbent 


or  minister  of  the  pariah,  or  of  eadi 
of  the  parishes  (as  the  case  may  be)  for 
which  such  burial-ground  is  provided, 
shall,  by  himself  and  his  curate,  or 
such  duly  qualified  persons  as  such  incom- 
bent  or^^niater  1^7  Mthorin,  peifom 
the  duties,  and  have  the  same  rights  and 
authorities  for  the  performance  of  religious 
services  in  the  burial,  in  such  burial-ground, 
or  in  the  consecrated  portion  thereof  of 
the  remains  of  parishioners  or  inhabitants 
of  the  parish  of  which  he  is  such  incumbent 
or  minister,  and  shall  be  entitled  to  receive 
the  same  fees  in  respect  of  such  burials 
which  he  has  previously  enjoyed  and  re- 
cdved;"  ''and  the  parishioners  and  ia- 
habitants  of  such  parish,  or  of  each  of  sadi 
parishes,  shall  have  the  same  rights  of  s^ul- 
ture  in  such  burial-ground  as  they  reapee- 
tivdy  would  have  had  in  the  burial-groand 
or  burial-grounds  in  and  for  their  respective 
parish,''  subject  to  the  provisions  eontaiQed 
in  the  act  By  section  b%  (the  interpre- 
tation clause)  "  parish  "  is  to  mean  "  eveiy 
place  liaving  separate  overseers  of  the  poor 
and  separately  maintaining  its  own  poor." 
Ndther  St  Mar/s  district  nor  St  Qeoige's 
district  was  a  puish  within  the  meaning  of 
that  word  as  given  by  this  interpretation 
dause,  and  therefore,  as  ndther  of  the  gen- 
tlemen who  are  clainiing  as  incumbents  of 
those  districts  is  incumbent  of  the  whole 
parish,  it  will  be  contended  by  the  other 
dde  that  they  are  not  entitled  to  these 
burial  fees ;  but  "incumbent "  in  the  same 
interpretation  dause  is  declared,  ''in  respect 
of  any  fee  made  payable  to  an  incumbent 
under  the  act,"  to  mean  "  the  dergyman 
who  would  have  been  entitled  to  the  fee 
had  the  body  been  buried  in  the  diurdi- 
yard  or  burial-ground  of  the  pariah  from 
which  it  came,  or  in  the  buriaL-ground  of 
the  eoclesiastical  district  in  case  such  dis- 
trict has  a  burial-ground  at  the  passing  of 
this  act"  If  the  act  be  construed  in  the 
manner  contended  for  by  the  defendants, 
it  will  amount  to  a  confiscation  of  the 
incumbent's  burial  fees,  where,  as  here,  a 
parochial  chapdry  has  been  divided  into  dis- 
tricts, and  there  is  therefore  no  incumbent 
who  is  the  incumbent  of  the  whole  parish. 
That  would  be  contrary  to  the  object  of 
the  act,  which  was  merely  to  provide  new 
burial-grounds,  preserving  the  rights  of  the 
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incumbents.  It  is  submitted  that  "  parish  • ' 
in  the  32iid  section  means  **  ecclesiastical 
district)"  and  is  not  limited  in  its  mean- 
ing to  a  parish  maintaining  its  own 
poor. 

Manigty  {Mavle  with  him),  for  the  de- 
fendants.— ^The  claims  which  these  incum- 
bents have  to  the  fees  in  question  are  purely 
statutable  rights.  They  have  no  conunon 
law  right  to  them,  for  the  burial-grounds  of 
their  respectiye  districts  have  ceased  to  be 
used  as  such ;  then,  to  entitle  them  to  a 
ri^t  to  these  fees,  they  must  shew  a  ri^t 
by  statuta  Now  the  15  <&  16  Yict.  c.  Sb. 
gives  the  right  to  the  fees  only  to  the  in- 
cumbent of  the  whole  parish.  The  burial- 
ground  which  has  been  prodded  under 
that  act  by  the  burial  board  is  a  burial- 
ground  for  the  one  parish  of  Bamsley,  and 
not  for  each  district,  and  such  a  division 
into  districts  as  was  made  here  was  never 
contemplated  by  the  legiakture.  To  entitle 
the  plaintiffs  to  these  fees  the  language  of 
the  statute  must  be  altered,  and  instead 
of  ''every  incimibent  or  minister  of  the 

parish for  which  such  burial-ground  is 

provided^"  it  must  be  either  "  every  incum- 
bent or  minister  of  the  distrtet"  <&c,  or 
dse  ** every  incumbent,"  &c.,  "for  whom 
soch  burial-ground  is  provided" 

[Btles,  J. — "Incumbent  or  minister,'' 
means  incumbent  or  minister  who  would 
have  been  entitled  to  his  fees  had  the 
burials  been  in  the  burial-ground  of  his 
district  Smith,  J. — He  is  to  have  tiie 
same  rights  and  fees  in  respect  of  burials 
as  he  previously  enjoyed.] 

That  is,  with  respect  to  the  burials  of 
"the  inhabitants  of  the  parish  of  which 
he  is  such  incumbent''  Here  neither 
of  these  plaintiff  is  'incumbent  of  any 
parish,  but  only  of  an  ecclesiastical  dis- 
trict; neither  of  them  is  bound  to  per- 
form the  duties,  nor  entitled  to  the  fees  of 
burial,  in  the  burial-ground  provided  luider 
the  act 

Erlb,  C.  J. — ^I  am  of  opinion  that  the 
incumbent  of  the  district  of  St  Maiy  is 
entitled  to  the  burial  fees  in  respect  of  the 
bmial  of  the  corpses  of  the  inhabitants  of 
the  district  of  St  Mary;  and  that  tiie  incum- 
bent of  the  district  of  St  George  is  enti- 
tled to  the  burial  fees  for  the  biirial  of  the 


corpses  of  the  inhabitants  of  either  St 
George's  or  St  John's  district,  if  such 
incumbent  perform  the  burial-services  in 
respect  of  such  burials.  Bamsley  is  a  paro- 
chial district  maintaining  its  own  poor,  and 
so  is  a  parish  within  the  meaning  of  the 
statute.  There  was  anciently  ^ne  burial- 
ground  for  the  whole  parish;  but  after  the 
districts  had  been  formed  there  wero  two 
burial-grounds,  one  for  St  Mary's  and  the 
other  for  St.  George's  district,  and  though 
there  were  three  places  of  worship  in  the 
parish,  yet  the  bunal-ground  of  St  George's 
district  continued  to  be  used  for  the  in- 
habitants dying  in  St  John's  district  Thero 
were  thus  two  burial-grounds  for  the  parish. 
Then  the  board  of  health  established  a 
burial-groimd  for  the  pariah,  and  tiie  ques^ 
tion  is,  who  is  entitied  to  the  fees  for 
burials  in  the  new  burial-groundl  It  seems 
to  me  that  the  32nd  section  is  capable  of 
the  construction  which,  on  behalf  of  the 
two  incumbents,  it  has  been  contended  by 
Mr.  Lush  it  ought  to  receive.  The  section 
says,  that  "  every  incumbent  or  minister 
of  the  parish  ....  for  which  such  burialr 
groimd  is  provided,"  shall  "perform  the 
duties  and  have  the  same  rights  and  autho- 
rities for  the  performance  of  religious  ser- 
vice in  the  burial,  in  such  buriaJ-ground, 
....  of  the  remains  of  parishioners  or  in- 
habitants of  the  parish  of  which  he  is  such 
incumbent  or  minister,  and  shall  be  enti- 
tled to  receive  the  same  fees  in  respect 
of  such  burials  which  htf  has  previously 
enjoyed  and  received."  Now,  reading  that 
section  with  the  interpretation  clause,  it 
seems  to  me  that  the  incumbent  of  each 
district  having  a  burial-ground  is  entitled 
to  the  burial  fees  in  the  way  I  have  already 
mentioned.  The  objection  which  has  been 
made  by  Mr.  Manisty  is  this,  that  "incum- 
bent of  the  parish"  means,  in  the  32nd 
section,  incumbent  of  the  whole  parish, 
and  that  each  of  these  two  plaintiffs  is 
only  incumbent  of  a  portion  of  the  parish, 
and  that  therefore  no  one  here  answers  to 
the  description  of  incumbent  of  the  whole 
parish.  I  think,  however,  that  these  two 
plaintiffs  are  incumbents  within  the  mean- 
ing of  the  words  of  the  32nd  section  in 
some  sense,  and  that  they  are  entirely 
within  the  meaning  of  the  legislature,  if 
one  puts,  as  I  do,  this  construction  on  the 
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act,  viz.,  that  every  incnmbent  of  a  district 
having  a  burial-ground  is  to  have  the  same 
rights  for  the  performance  of  the  burial- 
service  and  to  have  the  same  fees  in  respect 
of  burials  which  he  previously  enjoyed.  I 
couple  the  fees  with  the  performance  of  the 
service,  for  I  think  the  words  of  the  act  of 
parliament  have  cast  on  such  incumbent 
the  duty  of  performing  the  burial-service 
as  well  as  have  entitled  him  to  the  burial 
fees,  and  I  therefore  read  the  section  as  if 
it  were  ''and  shall  thereupon  be  entitled 
to  receive  the  same  fees"  as  before,  that 
is,  when  he  has  performed  the  fiineral 
service  in  the  burial  of  the  remains  of  such 
parishioners.  It  appears  to  me  that  the 
words  of  the  32nd  section  extend  to  cases 
where  a  parish  has  been  divided  into  dis- 
tricts, and  that  it  means  that  the  incum- 
bent or  minister  of  each  ecclesiastical  dis- 
trict who  would  have  been  entitled  to  a 
fee  in  respect  of  the  burial  service  per- 
formed by  him  in  the  burial  of  a  body 
buried  in  his  ecclesiastical  district,  is 
to  have  the  same  fees  he  so  previously 
enjoyed. 

Byles,  J. — I  am  of  the  same  opinion. 
Nobody  can  doubt  the  desire  of  the  legis- 
lature on  passing  this  statute  was,  that 
clergymen  should  not  be  deprived  of  the 
rights  and  emoluments  they  previously  had; 
and,  secondly,  that  the  pubUc  should  have 
the  burial-service  performed  as  before. 
Therefore  it  seems  to  me  that,  that  being 
clearly  the  intention  of  the  legislature,  we 
are  bound  to  use  some  violent  construction 
of  the  words,  if  necessary,  in  order  to  cany 
that  intention  into  effect.  But  I  do  not 
think  that  it  is  necessary  for  us  here  to 
have  recourse  to  such  means.  The  only 
violence  which  it  can  be  suggested  is  used 
with  respect  to  the  words  of  the  32nd  sec- 
tion is,  as  to  the  word  "of"  in  the  sentence 
"every  incumbent  or  minister  o/ the  parisL" 
But  it  is  not  necessary  to  use  any  violence 
as  to  that  word.  One  commonly  hears  the 
expression  of  Bishop  of  the  province  of  <fec., 
but  that  means  not  only  a  bishop  resident 
in  such  province,  but  who  is  otherwise  con- 
nected with  it 

Keating,  J.  and  Smitb,  J.  concurred. 
Judgment  for  the  plaintiffs  Day 
and  Cobb. 
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Deed — Merger  of  Simple  Contract  Debt 
— PrtTicipal  and  Surety — Tim/e  given  to 
Principal  Debtor. 

The  plainiiffk  lent  M.  650/L  on  the  mck- 
riiy  of  a  mortgage  of  certain  property,  traCA 
a  covenant  by  M.  to  repay  the  650/.,  teith 
interest  at  51.  per  eent.y  on  the  22nd  of 
June  1 864 ;  and  as  the  mortgage  was  not  a 
sufficient  security  for  more  <Aan  5001,  the 
loan  was  made  on  the  further  security  of 
the  promissory  note  of  M.  and  two  sureties 
for  i50/L,  payable  on  demand^  unth  interest 
at  41.  lOs.  per  cent.  The  promissory  note, 
which  it  was  agreed  between  the  plainHfft 
and  M.  should  be  a  collateral  security  to 
the  mortgage-deedf  was  made  and  given  to 
the  plaintiffs  on  the  7th  of  December  1863, 
when  1501.,  part  of  the  loan,  tsas  advanced 
to  M.;  but  the  mortgage^eed  was  not  exe- 
cuted until  the  22nd  of  December  1863. 
The  deed  contained  no  reference  to  the  note, 
and  the  sureties  who  signed  the  note  were 
not  parties  to  the  deed: — Held,  that  the 
debt  secured  by  the  note  did  not  merge  in 
the  deed,  and  that,  though  the  remedy  on 
the  covenant  could  not  be  enforced  before  the 
22nd  of  June  1864,  iimt  was  not  given 
to  M.  so  as  to  discharge  the  liabiUty  of 
the  sureties  on  the  note. 

* 

Action  by  the  payees  against  the  makets 
of  a  promissory  note  for  150/.,  payable  on 
demand,  with  interest  thereon  at  the  rate 
of  4/.  10».  per  cent,  per  annum  during  the 
forbearanca 

Pleas — Thirdly,  that  the  defendants  made 
the  said  note  jointly  with  one  Cliaries 
Mayor,  and  that  after  making  the  said 
note  and  before  action  the  said  Charles 
Mayor  satisfied  and  dischaiged  the  said 
note,  and  the  plaintifiis'  claim  thereon,  by 
executing  to  them  a  deed  whereby  the  said 
Charles  Mayor  secured  to  the  plainti£k  and 
covenanted  with  the  plaintiffs  to  pay  them 
650/.  and  interest,  including  the  amount 
of  the  said  note,  for  and  on  account  and  in 
satisfaction  and  discharge  of  the  said  note 
and  the  monies  therein  mentioned,  which 
deed  was  executed  by  the  said  Charles 
Mayor  at  the  request  of  the  plaintiffs  and 
accepted  by  the  pUdntiffii  in  full  satis&c- 
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tion  and  discharge  of  the  said  plaintiffs' 
claim  on  the  said  note,  and  that  the  plain- 
tiffs' claim  was  and  is  thereby  extinguished, 
satisfied  and  discharged. 

Fourthly,  for  defence  on  equitable 
grounds,  that  the  defendants  made  the 
said  note  jointly  with  Charles  Mayor  as 
surety  to  the  pMntiffs  for  the  said  Charles 
Mayor,  and  in  consideration  of  150^  ad- 
Tanced  by  the  plaintiffs  for  the  said 
Charles  Mayor,  whereof  the  plaintiffs  had 
notice  before  and  when  they  first  received 
the  said  note,  and  they,  the  plaintiffs, 
received  and  always  held  the  same  on 
the  terms  that  the  defendants  should  be 
liable  to  them  on  the  said  note  as  sureties 
only  for  the  said  Charles  Mayor;  and  that 
after  making  the  said  note  and  before  action 
the  plaintiffs,  without  the  consent  of  the 
defendants  or  of  either  of  them,  for  a  good, 
valuable  and  sufficient  consideration  in  that 
behalf  agreed  with  the  said  Cliarles  Mayor 
to  give  and  then  gave  him  time  for  the 
payment  of  the  monies  in  the  said  note 
specified,  and  thereby  discharged  the  defen- 
dants horn,  the  said  note.   Issues  thereon. 

The  foUovring  are  the  facts  as  they  ap- 
peared in  evidence  before  Erie,  C.  J.,  at  the 
London  Sittings  after  last  Hilary  Term. 
Mr.  Charles  Mayor,  mentioned  in  tiie  pleas, 
and  who  was  the  son  of  the  elder  and  the 
brother  of  the  younger  of  the  two  defen- 
dants, having  occasion  to  borrow  650/., 
Implied  for  that  purpose  to  the  plaintiffs 
towards  the  end  of  1863,  and  offered  as 
secuiity  some  property  to  which  his  wife 
would  become  entitled  on  attaining  the 
age  of  twenty-five.  This  was  found  to  be 
only  a  sufiicient  security  for  500/L,  and, 
according  to  the  account  given  by  the 
plaintiff  Watson,  and  which  tiie  jury  found 
to  be  the  true  account  of  the  loan,  it  was 
agreed  between  the  plaintiffs  and  Charles 
Mayor  that,  as  security  for  the  proposed 
advance  of  650/.,  there  should  be  a  mort- 
gage-deed assigning  the  wife's  interest,  and 
containing  a  covenant  by  Charles  Mayor 
and  a  surety  for  the  repayment  of  the 
whole  650/.,  and  that,  as  a  collateral  and 
additional  security  to  the  deed,  there  should 
be  a  promissory  note  by  Charles  Mayor 
and  two  sureties  for  the  payment  of  150/. 
on  demand.  Mr.  Charles  Mayor  accord- 
ingly applied  to  his  father  and  brother,  the 
present  defendants,  to  join,  him  in  signing 


the  promissory  note,  the  subject  of  this 
action.  This  they  did,  and  the  note  was 
thus  made  and  given  to  the  plaintiffs  on 
the  7th  of  December  1863,  on  which  day 
the  plaintiffs  advanced  150/.  to  Charles 
Mayor  as  part  of  the  agreed  loan.  No 
interview  on  the  subject  ever  took  place 
between  the  plaintiffs  and  the  defendiants. 
On  the  22nd  of  December  1863  the  mort- 
gage-deed was  executed,  and  500/.,  the 
balance  of  the  loan,  was  then  paid  to  Charles 
Mayor.  The  deed  was  made  between  Charles 
Mayor  and  Elizabeth  his  wife  of  the  first 
part,  William  Warren  (a  surety)  of  the 
second  part,  and  the  plaintiffs  of  the  third 
part.  It  contained  no  reference  whatever 
to  the  promissory  note,  but  recited  the 
agreement  by  the  plaintiffs  to  lend  Charles 
Mayor  and  his  wife  650/.,  upon  having  the 
repayment  thereof,  with  interest  thereon  at 
5/.  per  cent,  per  annum,  secured  by  the 
assignment  of  the  interests  of  the  said 
Elizabeth  Mayor,  under  a  certain  will  and 
codicils  therein  mentioned  and  of  a  policy 
of  assurance,  and  it  also  recited  an  agree- 
ment by  the  said  Charles  Mayor  and  W. 
Warren  as  his  surety  to  enter  into  cer- 
tain covenants,  and  it  contained  a  cove- 
nant by  the  said  Charles  Mayor  and 
W.  Warren  for  the  payment  of  650/. 
and  interest  thereon  at  the  rate  of  5/. 
per  cent  per  annum  on  the  22nd  of 
June  1864. 

It  was  contended  on  behalf  of  the  defen- 
dants that  the  deed  discharged  the  defen- 
dants either  on  the  ground  that  it  operated 
as  a  merger  of  the  promissory  note  or  be- 
cause it  gave  time  to  the  principal  debtor 
for  the  payment  of  the  debt.  Under  these 
circumstances  a  verdict  was  entered  by 
consent  for  the  defendants,  with  leave  to 
the  plaintiffs  to  move  to  enter  the  verdict 
for  them  for  the  amount  claimed,  if  the 
Court  should  be  of  opinion  that  in  point 
of  law  the  deed  did  not  so  discharge  the 
sureties. 

Huddleaton  afterwards  obtained  a  rule 
nisi  to  that  effect,  citing  Ansell  v.  Baker  (1). 
Against  this  rule — 

Macaulay  and  Cave  now  shewed  cause. — 
The  effect  of  this  deed  was  to  give  time  to 
Charles  Mayor,  the  principal  creditor,  for 
the  payment  of  the  debt,  viz.  until  the  22nd 
of  June  1864. 

(1)  15  Q.B.  Rep.  20. 
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[Keatino,  J. — ^The  question  is  whether 
he  might  not  have  been  sued  on  the  note 
before  June  1864.] 

It  is  submitted  he  could  not ;  it  is  clear 
that  he  could  not  have  been  sued  on  the 
deed  before  that  time,  and  it  is  contended 
that  the  creditors  having  taken  this  security 
would  not  have  been  allowed  by  a  Court  of 
Equity  to  have  enforced  their  debt  against 
the  principal  debtor  before  the  22nd  of 
June. 

[Smith,  J. — If  the  debt  be  not  merged 
in  the  deed,  an  action  might  be  brought  on 
the  note  against  the  principal  debtor,  and 
does  not  the  case  of  Sharpe  v.  Gtbhg  (2) 
shew  that  the  deed  here  does  not  operate 
as  a  merger,  as  the  note  ia  for  a  different 
debt  1) 

It  IS  submitted  that  the  deed  operated 
as  a  merger  of  the  liability  of  the  principal 
debtor  on  the  promissory  note,  and  the  case 
of  Price  v.  MouUon  (3)  is  an  authoiity  that 
it  would  have  that  operation  irrespectively 
of  the  intention  of  the  parties.  So  also 
was  the  joint  liability  of  all  the  makers  of 
the  note  likewise  merged  in  the  deed — King 
V.  Hoare  (4),  where  it  was  held  that  a  judg- 
ment recovered  against  one  of  two  joint 
debtors  is  a  bar  to  an  action  against  the 
other  ;  and  in  Bell  v.  Bankes  (5)  Maule,  J. 
expressed  the  opinion  that  taking  security 
of  a  higher  value  from  one  of  two  joint 
debtors  would  cause  a  merger.  That  opin- 
ion is  cited  in  Kifig  v.  Hoare  (4),  and  relied 
on  as  one  of  the  grounds  for  giving  judg- 
ment in  that  case.  These  authorities  shew, 
it  is  submitted,  that  there  was  a  merger  of 
the  liability  of  the  principal  debtor  on  the 
note,  and  that  no  action  could  have  been 
brought  against  him  on  the  note ;  if  so,  he 
was  only  liable  on  his  covenant,  and  that 
could  not  be  enforced  until  the  22nd  of 
June;  consequently,  there  was  a  giving  time 
which  would  discharge  the  sureties.  In 
Boultbee  v.  Stubbs  (6),  where  a  creditor  who 
had,  among  other  securities,  a  bond  with  a 
surety,  took  a  mortgage  from  the  principal 
debtor,  and  agreed  to  receive  the  residue  by 

(2)  16  Com.  B.  Bep.  K.S.  127. 

(8)  10  Com.  B.  Rep.  (K.s.)  661;  i.c  20  Law 
J.  Rep.  (K.s.)  C.P.  102. 

(4)  IS  Mee.  &  W.  494 ;  s.c.  14  Law  J.  Rep.  (n.s.) 
Ezch.  29. 

(6)  8  Man.  k  G.  267. 

(6)  18  Ves.  20. 


instalments,  it  was  held  by  Lord  Eldon,  C. 
that  the  creditor's  right  against  the  surety 
was  gone,  and  an  injunction  was  granted 
against  the  surety  being  sued  on  the  bond. 
So  even  if  Charles  Mayor  could  have  been 
sued  at  law  upon  this  note,  still  the  effect 
of  the  transaction  was  to  give  time,  at  least 
untU  the  22nd  of  June  1^64,  becanse  until 
then  no  Court  of  Equity  would  have  allowed 
the  creditors  to  have  sued  Ghailes  Mayor 
for  any  part  of  the  650L    But  moreover,  it 
is  submitted,  the  deed  ia  conduaive  and  can 
alone  be  looked  to,  and  that  parol  evidence 
to  shew  that  the  note  was  taken  by  the 
plaintiffs  by  way  of  collateral  secuiity  is 
not  admissibla    Ex  parte  GUmdenni$ig  (7), 
and  the  opinion  of  Bailey,  J.,  in  Lew  v. 
Jcnea  (8),  are  authorities  to  that  ^eot 

[Keating,  J. — ^Without  parol  evidence^ 
how  is  the  deed  connected  with  the  note  ao 
as  to  be  any  defenoe  to  an  acticm  on  the 
note  ?] 

The  money  secured  by  the  note  is  part 
of  the  sum  secured  by  the  deed. 

Huddletton  and  T.  Salter  appeared,  but 
were  not  heard,  in  support  of  the  rale. 

Eblb,  C.  J. — ^I  think  that  the  rule  shoold 
be  made  absolute  to  enter  a  verdict  for  the 
plaintiffs.  The  action  was  upon  a  joint 
and  several  promissoiy  note  made  by  the 
defendants  as  sureties  for  Charles  May<»r 
for  the  sum  of  150^  advanced  to  him  as 
part  of  a  loan  of  650/.»  the  other  5001  being 
secured  by  a  mortgage  of  some  property, 
and  by  a  policy  of  insurancei  llie  mort- 
gage-deed was  to  comprise  the  vrhole  650/L; 
but  the  mortgage  not  being  a  sufiicient 
security  for  more  than  5001,  Charles  Mayor 
and  the  lenders  agreed  that,  in  addition  to 
the  mortgage-deed,  there  should  be  a  pro- 
missory note  given  for  1501  payable  on 
demand  with  two  additional  names,  these 
being  those  of  the  two  Mayors  who  are  the 
present  defendants.  The  promissory  note 
was  made  on  the  6th  of  December,  vai  the 
deed  was  executed  on  the  22nd  of  Decem- 
ber, the  note  being  payable  on  demand,  and 
the  deed  in  June  the  following  3rear.  Then, 
it  is  said,  that  this  debt,  due  firom  the  two 
sureties  who  signed  the  note,  is  meiged  in 
the  deed  which  was  executed  by  Charles 


(7)  Back's  Cases,  517. 

(8)  4  B.  &  C.  506. 
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Mayor,  one  of  the  makers  of  the  note.  I 
think  it  ia  very  clear  that  it  was  not  so 
merged,  because  the  deed  is  between  differ- 
ent parties  for  a  different  sum  payable  at  a 
different  time  and  with  different  interest; 
and  I  take  the  case  of  Sharpe  v.  Gibhs  (2) 
as  sufficient  to  shew  that  as  between 
Charles  Mayor  and  the  lenders  the  deed 
did  not  merge  the  promissory  note  in  the 
specialty.  To  do  so  would  be  utterly  con- 
trary to  the  intention  of  the  parties.  Still, 
if  the  law  was  so  the  law  must  have  its 
way;  but  I  think,  according  to  the  law, 
that,  in  this  case,  as  the  specialty  was  not 
co-extensive  with  the  promissory  note,  the 
latter  did  exist  as  a  collateral  security  and 
was  not  merged.  Then,  was  there  time 
given  to  CharlecT  Mayor,  the  principal  debtor, 
80  as  to  operate  as  a  discharge  to  his  sure- 
ties? The  deed  contains  a  covenant  that 
Charles  Mayor  will  pay  in  June,  that  is,  six 
months  after  the  deed  was  executed,  and 
the  promissory  note  was  payable  tnstarUer, 
I  think  also  that  the  covenant  to  pay  in 
June  operated  so  as  to  prevent  an  action 
for  breach  of  such  covenant  before  June; 
bat  there  is  no  stipulation  in  such  deed 
Uiat  the  creditors  lending  the  money  would 
not  put  in  force  any  other  remedy  they 
might  have  before  that  time.  It  seems  to  me, 
therefore,  that  the  deed  did  not  operate  to 
give  time  to  the  principal  so  as  to  discharge 
the  sureties.  Thecaseswhich  have  been  cited 
by  Mr.  Cave  about  the  effect  of  a  mortgage* 
deed  were  soundly  decided  in  respect  of  the 
facts  then  before  the  Court.  A  Court  of 
equity  must  give  effect  to  what  it  considers 
is  the  intention  of  the  parties  in  respect  of 
the  mortgage-deed;  and  so  in  the  present 
case  I  thuik  our  judgment  does  give  effect 
to  the  intention  of  the  parties;  and  with 
regard  to  the  admissibility  of  parol  evidence 
to  shew  what  was  the  intention  of  the  par- 
ties, it  was  well  observed  by  my  Brother 
Keating,  that  the  promissoiy  note  and 
deed  are  unconnected  with  each  other  with- 
out parol  evidence  to  explain  the  fact  of 
the  ISOiL,  the  amount  of  the  note,  being 
part  of  the  650/L  in  the  deed;  but  then  when 
you  give,  as  yon  must,  parol  evidence  for 
that  purpose,  parol  evidence  becomes  ad- 
missible to  let  in  the  whole  matter  before 
the  Court  For  the  reasons  I  have  men- 
tioned, I  think  this  rule  should  be  made 
absolute. 

Niw  Sbries,  84.— C.  p. 


Byles,  J. — I  am  of  the  same  opinion. 
I  was  at  first  struck  with  the  argument  of 
Mr.  Macaulay;  but  on  full  consideration  I 
think  our  judgment  ought  to  be  for  the 
plaintiffs.  With  respect  to  the  merger,  it  is 
now  well  established  that  unless  the  two 
instrumefits  are  co-extensive  there  is  no 
merger.  And  as  to  satisfaction  of  the  note 
by  the  deed  (which  I  collect  is  the  purport 
of  the  third  plea),  if  the  evidence  of  Mr. 
Watson  be  correct,  so  for  from  there  being 
any  agreement  that  the  deed  was  to  be  such 
satisfaction,  it  was,  on  the  contrary,  agreed 
that  it  should  not  be  a  satisfaction.  Then, 
with  respect  to  the  point  about  giving  time, 
Mr.  Watson's  evidence  shews  that,  accord- 
ing to  the  arrangement  between  the  credi- 
tors and  the  debtor,  there  was  to  be  no 
discharge  of  the  sureties  in  consequence  of 
the  deed;  and  it  is  sufficient  to  prevent  the 
discharge  of  the  sureties  that  there  is  an 
agreement  to  that  effect  between  the  prin- 
cipal debtor  and  the  creditors,  although  the 
sureties  are  not  parties  to  it  That  is  now 
established,  and  was  recognized  to  be  the 
law  in  the  recent  case  of  Webb  v.  Hewitt  (9), 
where  Wood,  V.C.  says,  "  As  to  giving  time, 
the  authorities,  which  are  almost  innume- 
rable, have  settled  that  upon  any  giving  of 
time  to  a  principal  debtor,  if  there  be  a 
reservation  of  rights  agaiuBt  the  surety,  the 
surety  is  not  discharged ;  for  when  the  right 
is  reserved  the  principal  debtor  cannot  say 
it  is  inconsistent  with  giving  him  time  that 
the  creditor  should  be  at  liberty  to  proceed 
against  the  sureties,  and  that  they  should 
turn  round  upon  the  principal  debtor,  not- 
withstanding the  time  so  given  him,  for  he 
was  a  party  to  the  agreement  by  which  ' 
that  right  was  reserved  to  the  creditor;  and 
the  question  whether  or  not  the  surety  is 
informed  of  the  arrangement  is  wholly 
immaterial.'^ 

Kbatino,  J. — I  am  of  the  same  opinion, 
for  the  reasons  that  have  been  stated. 
Mr.  Cave  relied  upon  the  case  of  Price  v. 
MouUon  (3)  as  an  authority  that  there  must 
be  here  a  merger  irrespective  of  the  intention 
of  the  parties ;  but  that  case  does  not  lay 
down  any  such  general  proposition.  In 
that  case  the  question  arose  upon  a  de- 
murrer, and  it  was  admitted  on  the  plead* 
ings  that  the  debt  on  the  simple  contract 

(9)  3  Kay  &  J.  438. 
2H 
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was  in  every  respect  co-extensive  with  the 
specialty  debt,  and  therefore  the  Court  held 
that  there  was  there  a  merger  ;  but  I  ob- 
serve in  that  very  case  my  Brother  Wil- 
liams put  the  question  to  my  Brother 
Willes,  then  at  the  bar,  whether  the  deed 
would  have  operated  as  a  merger  if  it  had 
expressly  stipulated  that  it  should  be  a 
collateral  security  only,  and  my  Brother 
Willes  declined  to  answer:  that  question. 
At  first  I  was  disposed  to  adopt  Mr.  Mac- 
aulay's  argument,  that  non-communication 
to  the  sureties  of  the  arrangement  between 
Charles  Mayor  and  the  plaintiffs  would 
protect  the  sureties ;  but  tiien  the  question 
was,  whether,  during  the  time  given  by  the 
deed,  Charles  Mayor  could  not  have  been 
sued.  It  is  dear  that  he  could  have  been 
sued,  though  not  on  the  deed,  and  therefore 
no  time  was  given  to  the  principal ;  and  I 
agree  with  the  rest  of  the  Court  tliat 
this  rule  should  be  made  absolute. 

Shith,  J. — I  am  of  the  same  opinion. 
It  appears  from  the  evidence  that  the 
promissory  note  was  given  as  a  collateral 
and  additional  security,  and  that  it  was 
part  of  the  arrangement  that  such  addi- 
tional security  should  be  so  given.  Then 
it  is  said  that  the  effect  of  the  deed  which 
was  subsequently  executed  was  to  merge 
the  promissory  note ;  but  it  is  clear  that  that 
was  not  so,  according  to  the  case  of  Sharpe 
V.  Gibbs  (2).  Then,  was  time  given  to 
the  principal  debtor  on  the  note  1  None 
was  given.  The  principal  debtor  could 
have  been  sued  on  the  note,  and,  moreover, 
the  understanding  between  the  parties  was 
that  the  sureties  should  not  be  discharged 
by  the  deed.  I  decide  this  case  on  legal 
grounds,  but  I  should  be  surprised  to  find 
a  Court  of  equity  coming  to  a  different 
conclusion.  In  the  case  of  Wyke  v.  Eogera 
(10),  where  there  were  written  securities,  a 
bond  given  by  a  surety,  and  afterwards  a 
promissory  note  taken  from  the  principal 
debtor,  and  no  suggestion  of  any  agree- 
ment Uiat  the  note  should  be  coUaterid  to 
the  bond ,  the  Court  of  equity  referred  it 
to  the  Master  to  inquire  into  the  circum- 
stances under  which  the  note  was  given, 
and  the  Master  afterwards  reported  that 
it  was   intended  by  the  principal  debtor 


(10)  1  De  Gex,  M.  &  G.  408  j  b.  c.  21  Law  J. 
Rep.  (N.s.)  Chaiio.  611 . 


and  the  creditor  at  the  time  the  note  was 
given  that  the  surety  should  not  be  dis- 
charged, and  upon  that  finding  the  Court 
held  that  tiie  surety  had  no  equity. 

RuUabsdvte, 


1 865.        )  BOBINSON  V.  THE  SOUTH-WEST- 
May  1.       j        KRN   RAILWAY   COMPANY. 

Carriers  hy  Railway — 17  ife  18  Vict, 
c.  31.  «.  7. — Horse — Declaration  of  Value — 
— Increased  Rate  of  Charge. 

Section  7.  ofth4S  17  «fe  18  Viet,  e.  31. 
(Railway  and  Gana^  Traffic  Act)provide8that 
no  greater  damages  shall  he  recovered  from  a 
railway  company  for  the  loss  of  or  it^ury 
to  a  horse  than  50/.,  unless  the  person 
sending  or  delivering  the  same  shall  at  the 
time  of  siush  delivery  have  declared  it  to  he 
of  a  higher  vahte^  in  which  case  it  shall  he 
lawful  for  the  company  to  demand  and  re- 
ceive reasonable  per-centage  upon  the  excess 
of  the  value  so  declared^  and  which  skaU  he 
paid  in  addition  to  the  ordinary  rate  of 
charge  : — Held,  that  the  knowledge  of  the 
company  as  to  the  value  of  a  horse  not  de- 
rived from  a  declaration  to  that  effect  hy  the 
sender  does  not  give  the  company  any  right 
to  demand  an  increased  rate  of  charge  tmder 
the  above  section. 

Held,  cUsOy  that  to  entitle  the  company 
to  demand  such  increased  rate^  the  de- 
elaration  must  he  made  with  an  inteniion 
hy  the  sender  of  the  horse  that  it  should 
so  operate. 

The  first  count  of  the  declaration  stated 
thatduring  all  the  times  thereinafter  refened 
tO)  the  defendants  were  common  carriefs  of 
horses  by  railway,  from  their  liss  station  to 
their  Waterloo  station,  London.  And  tiiat 
before  any  of  the  said  times  the  defendants 
made  and  published  certain  conditioDS 
upon  which  alone  they  declared  that  they 
would  receive,  forward  and  deliver  horaes, 
which  conditions  had  not  at  any  of  the 
said  times  been  rescinded  or  altered,  and 
which  conditions  were  so  published  as 
aforesaid,  and  contained  in  a  certain 
printed  notice  by  the  defendant  pafalished, 
which  notice  was  as  follows  : 

^'Notice  as  to  horses,  catde,  Ac — ^Tfae 
London  and  South-Westem  Bailwaj  Com- 
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pany  hereby  give  QOtioe,  that  they  will 
receive,  forward  and  deUver  horses,  cattle 
or  other  animals,  solely  on  and  subject  to 
the  following  conditions :  The  company 
will  not  be  responsible  for  any  loss  or  in- 
jniy  to  any  horse,  cattle  or  other  animals 
in  the  receiying,  forwarding  or  delivering, 
if  sach  damage  be  occasioned  by  the 
kicking,  plunging    or  unruliness  of   the 


same. 


'*  Declaration  as  to  theconveyance  of  horses, 
cattle,  Ac — ^In  pursuance  of  an  act,  17  &  IS 
Vict,  passed  10th  of  July  1854,  entitled  'An 
act  for  the  better  regulation  of  the  traffic 
on  railways  and  canals,'  it  is  provided  in 
eUose  7,  in  reference  to  the  liability  of 
railway  or  canal  companies  for  loss  or  in- 
jury done  to  any  horse,  cattle  or  other 
animals,  that  no  greater  damage  shall  be 
recovered  for  loss  of  or  for  any  injury  done 
to  such  animals  beyond  the  sum  herein- 
after mentioned,  that  is  to  say. 
For  any  horse .  .  •  £50 
For  any  neat  cattle  15  per  head. 

For  any  sheep  and  pigs  .  2  „ 
Unless  the  parson  sending  or  delivering 
the  same  to  such  company  shall  at  the 
time  of  such  delivery,  have  declared  them 
to  be  of  respectively  higher  value  than  as 
above  mentioned,  in  which  case  it  shall 
be  lawfid  for  such  company  to  demand 
and  receive  by  way  of  compensation  for 
the  increased  risk  and  care  thereby  oc- 
casicmed  a  reasonable  per-centage  upon  the 
excess  of  the  value  so  declared  above  the 
respective  sums,  so  limited  as  aforesaid,  and 
which  shall  be  paid  in  addition  to  the 
ordinary  rate  of  charga  Notice  is  there- 
fore hereby  given,  that  from  and  after  the 
date  hereof  a  per-centage  of  51.  per  cent, 
will  be  charged  in  addition  to  tiie  usual 
charge  for  conveyance,  by  the  London  and 
Soutih-Westem  Railway,  upon  any  excess 
in  the  declared  value  of  horses,  cattle  or 
other  uniTOAla  over  and  above  the 
amounts  fixed  by  the  act  aforesaid,  vis., 
For  any  horse  .  .    £50 

For  any  neat  cattle      .  15  per  head. 

For  any  sheep  or  pigs  .  2  „ 
And  notice  is  hereby  farther  given,  that 
all  declarations  of  the  value  of  horses  or 
other  animals  where  such  value  exceeds  the 
above  sums  respectively,  must  be  signed 
by  the  owner  thereof  or  by  his  agent, 
befmre  they  can  be  received  by  the  Com- 


pany for  transmission  by  the  railway.  By 
order  of  the  directors. 

"  L.  Crombie,  Secretary. 

*'  Railway  Office,  York  Road,  London, 
''October  £th,  1854." 

And  that  the  plaintiff,  at  a  reasonable 
and  proper  time  in  that  behalf,  tendered 
to  the  d^endants  at  their  liss  station  afore- 
said, a  mare  to  be  by  them  carried  from 
their  Liss  station  to  their  Waterloo  station 
aforesaid,  and  there  delivered  for  the  plain- 
tiff according  to  the  defendants'  duty  in 
that  behalf,  under  the  circumstances  i^ore- 
said,  for  hit e  to  the  defendants  in  that  be- 
half, requested  the  defendants  to  receive, 
carry  and  deliver  the  said  mare  as  aforesaid, 
and  did  not  declare,  or  intend  to  declare, 
the  said  mare  to  be  of  any  higher  value 
than  50/. ;  and  the  plaintiff  was  then  ready 
and  willing,  and  offered  to  pay  to  the  de- 
fendants their  reasonable  hire  in  that  be- 
half, whereof  the  defendants  then  had 
notice  ;  and  the  defendants  then  had  suffi- 
cient time,  means  and  conveniences  to 
receive,  and  carry  and  deliver  the  said 
mare  as  aforesaid,  and  could  and  ought  to 
have  done  so ;  yet  the  defendants  did  not 
nor  would  receive  and  carry  the  said  mare 
for  the  plaintiff,  whereby  the  plaintiff  was 
put  to  great  costs  and  charges  in  and  about 
causing  the  said  mare  to  be  taken  from 
liss  to  London,  (fee. 

The  defendants  pleaded,  fourthly,  to  the 
said  first  count,  that  before  and  at  the  time 
of  the  tender  and  delivery  of  the  said  mare 
as  alleged,  the  person  sending  the  same  had 
declared  the  said  mare  to  be  of  higher  value 
than  50/.,  that  is  to  say,  of  the  value  of 
135/.,  whereupon  the  defendants,  under  and 
by  virtue  of  the  said  act  mentioned  in  the 
said  notice,  demanded  of  the  person  so 
tendering  the  said  mare  as  aforesaid,  by 
way  of  compensation  for  the  increased  risk 
and  care  occasioned  by  the  said  higher  value, 
a  per-centage  of  5/.  per  cent,  in  addition  to 
the  usual  charges  of  conveyance,  upon  the 
excess  in  the  declared  value  of  the  said  mare 
over  and  above  the  said  sum  of  50/.,  being 
the  amount  limited  by  the  act  aforesaid,  the 
said  per-centage  being  a  reasonable  per- 
centage upon  the  excess  of  the  value  so 
declared  above  the  said  sum  so  limited  as 
aforesaid.  That  the  person  tendering  the 
said  mare  as  aforesaid  refused  to  pay  to 
the  defendants  the  said  per-centage,  where- 
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fore  the  defendants  refased  to  receive  and 
carry  the  said  mare,  as  they  kwfully  might, 
for  the  cause  aforesaid  Further,  that  such 
per-centage  or  increased  rate  of  chai*ge  was 
notified  in  the  manner  prescribed  in  the 
statute  11  Geo.  4.  <k  1  WiU.  4.  c.  68. 

Issue  thereon. 

At  the  trial,  before  Erie,  C.J.,  at  the 
London  Sittings  after  Michaelmas*  Term, 
1864,  the  following  facts  were  proved :  In 
December  1863,  a  Capt.  Mainwaring,  on 
behalf  of  the  plaintiff,  negotiated  with  a  Mr. 
Ayling,  of  Liss,  Hants,  for  the  purchase  of 
a  mare.  After  some  negotiation,  Ayling 
ultimately  accepted  an  offer  of  1 35/.  for  the 
mare,  and  he  received  directions  to  send  her 
by  rail  to  London.  This  offer  and  accept- 
ance of  135/.  passed  by  telegraph  on  the 
defendants'  raUw^,  and  by  that  means  the 
station-master  at  liss  became  aware  of  the 
value  of  the  mare,  and  so  refused  to  forward 
her  by  rail  from  Liss  to  London,  unless  in 
addition  to  17 s,  6(/.,  which  was  the  charge 
for  carriage,  4/.  5«.  was  also  paid  for  in* 
surance.  Ayliog  communicated  this  by 
letter  to  Capt  Mainwaring,  but  before 
the  latter  received  such  communication  he 
wrote  to  a  Mr.  Norwood,  the  company's 
inspector  at  the  Waterloo  station,  as 
foUows : 

"  BdmooBcott  Manor,  Warwick,  Jan.  8,  1864. 

"Sir, — I  should  feel  very  much  obliged 
io  you  to  have  the  goodness  to  send  a  careful 
man  who  understands  horses  down  to  Liss 
by  the  last  train  to-morrow,  Monday,  to  Mr« 
William  Ayliug*s,  there  to  bring  a  diestnut 
mare  back  to  London  with  him,  on  Tuesday 
morning,  by  first  train  from  Lias,  and  when 
he  arrives  in  London  take  her  and  put  her 
in  the  12  o'clock  train  with  inclosed  address 
on  her  at  King's  Cross  for  York.  He  must 
take  clothing  (two  rugs  and  hood),  knee- 
caps and  bridle  with  him  to  put  on  the 
mare,  and  be  careful  of  her,  as  she  is  a  valuable 
animal.  This  letter  will  be  a  sufficient  order 
for  the  man  to  give  the  mare ;  let  him  take 
it  with  him.  Will  you  edso  pay  the  man's 
expenses,  and  let  me  know  what  they  are 
and  I  will  remit  you  post-office  order;  the 
clothing  will  be  returned  to  you.  It  may  be 
as  well,  perhaps,  for  a  horse-box  to  go  from 
Waterloo,  as  there  may  possibly  not  be  one 
at  Llbs. 

(Signed)  "A.  Mainwaring." 

Upon  the  receipt  of  Ayliug's  note  com- 


municating the  station-mastef^B  aooonnt  for 
carriage  and  insurance,  Capt  Mainwaring 
sent  them  inclosed  in  the  foUowing  letter  to 
inspector  Norwood:    . 

**£dmoiifl<»tt  Manor,  Warwick,  Jaoi.  4, 1864. 

"Sir, — I  am  soiiy  to  taronfale  yon  so 
much,  but  the  receipt  this  morning  of  the 
note  inclosed  has  placed  me  in  a  fix,  and  I 
should  be  very  much  obliged  to  yon  to  give 
instructions  to  your  station-master  and  to 
the  man  who  goes  to  fetch  the  mare  from 
Liss,  that  the  mare  may  be  sent  by  the  man 
to-morrow,  as  directed  in  my  letter  to  you 
of  yesterday,  without  insuring  her,  the  ex- 
pense being  so  great ;  and  I  must  observe 
that  I  never  hesurd  of  a  case  where  a  station- 
master  has  lefosed  to  load  a  horse  unless 
insured.  Are  these  the  instructions  on  your 
line?  I£^  however,  the  man  who  goes  for 
the  mare  finds  that  she  is  dangerous  in  the 
train,  or  if  he  finds  she  haa  been  in  before 
and  anything  has  happened  to  hex  through 
her  own  vice,  th^i  I  think  she  ought  to  be 
insured,  but  not  otherwise.  Mr.  Ayling,  the 
man  I  bought  her  of,  told  me  she  never  had 
been  on  the  train  in  her  life.  I  have  had 
horses  of  dOO/L  and  4002.  value  oft^  by 
train  with  nobody  with  them.  I  never  in- 
sured a  horse  in  my  life,  and  never  bad  an 
accident  with  one.  It  appears  to  me  that 
your  station-master  at  Loss  is  exceeding  his 
powers.  The  value  of  this  animal  is  135/. 

"Yours,  Ac 
(Signed)  "A.  Mainwaring." 

The  mare  was  on  the  13th  of  January 
1864  taken  to  the  Loss  station  and  tendered 
there  for  conveyance  to  London,  when  she 
was  refused  to  be  carried  by  the  company 
unless  the  insurance  in  addition  to  the 
regular  &re  was  paid.  The  mare  was 
afterwards  sent  by  road  to  London,  and 
the  present  action  was  brought,  and  at  the 
trial  a  verdict  was  found  for  the  plaintiff 
on  the  first  count,  with  leave  to  the  defen- 
dants to  move  to  enter  a  verdict  for  them 
if  the  Court  should  be  of  opinion  that  there 
had  been  a  declaration,  within  the  meaning 
of  the  statute,  that  the  value  of  the  mare 
was  above  50/. 

Ballanttney  Sefy,  obtained,  in  Hihuy 
Term  last,  a  rule  msi  to  tbat  effect,  against 
which, 

Denman  and  Kinffdon  now  shewed 
cause. — The  Hallway  and  Canal  Traffic  Act, 
17  <fe  16  Vict  c.  3L  s.  7,  after  making  a 
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railway  company  liable  for  neglect  in  the 
caniage  of  horses,  Ac,  not-withstanding 
notice  to  the  contrary,  provides  that  '*no 
greater  damages  shall  be  recovered  for  the 
loss  of  or  for  any  injury  done  to  any  such 
animals'' beyond,  for  any  horse,  50/.,  *^  un- 
less the  person  sending  or  delivering  the 
fiame  to  such  company  shall  at  the  time  of 
such  deliveiy  have  declared  them  to  be 
respectively  of  higher  value  than  as  above 
mentioned,  in  which  case  it  shall  be  lawful 
for  such  company  to  demand  and  receive 
by  way  of  compensation  for  the  increased 
risk  and  care  tiiereby  occasioned  a  reason- 
able per-centage  upon  the  excess  of  the 
value  so  declared  above  the  respective 
sums  so  limited  as  aforesaid,  and  which 
shall  be  paid  in  addition  to  the  ordinaiy 
rate  of  charge."  The  only  question  in  the 
present  case  is,  whether  there  was  such  a 
declaration  made  within  the  meuiing  of 
that  section  as  entitled  the  defendants  to 
cUum  the  chaige  for  insurance.  The  case  of 
Harrigon  v.  the  London  and  Brighton  Rail- 
way  Company  (1)  differs  from  tiie  present, 
as  there  the  notice  was  such  as  to  free 
the  company  from  all  liability,  unless  the 
value  of  the  animal  was  declared,  whereas 
the  notice  here  is  in  the  terms  of 
the  statute,  and  is  only  to  free  tiie 
company  from  liability  beyond  the  sum 
of  60/.,  unless  the  higher  value  be 
declared  and  paid  for.  In  Peek  v.  the 
North  Staffordshire  Railway  Company  (2) 
no  declaration  was  made,  and  the  goods 
were  not  insured.  The  case  of  Hodgman 
V.  the  West  Midland  Railway  Company  (3) 
was  also  a  decision  on  this  7th  section  of 
the  statute ;  but  it  is  only  of  use  here  as 
shewing  that  the  plaintiff  is  entitled  to 
recover  no  more  than  50/.,  unless  the 
higher  value  of  the  horse  be  declared  be- 
fore either  the  receipt  of  the  horse  by  the 
company  or  before  the  injury  has  occurred. 
Indeed,  there  is  no  case  in  point,*  or  which 
is  of  much  use  in  determining  the  present 
question,  which  is  one  of  fact  only.  It  is 
submitted  that  neither  the  transmission  by 
the  telegraph  nor  the  letter  of  Capt. 
Mainwaring  of  the  4th  of  January  1864 
could  amount  to    such  a  declaration  as 

(1)  2Be8t&S.  122,  and  in  error  152;  ■.c  29 
Uw  J.  Rep.  (K.8.)  Q.B.  209. 

(2)  82  Law  J.  Rep.  (N.8.)  Q.6.  241. 

(3)  88  Law  J.  £ep.  (K.s.)  Q.B.  288. 


would  satisfy  the  statute.  It  is  clear  that 
mere  knowledge  of  the  carrier  as  to  the 
value  of  the  article  is  not  enough,  but  that 
there  must  be  an  express  declaration  of 
value  made  by  the  sender  with  the  inten- 
tion that  it  should  be  such  declaration,  in 
order  to  satisfy  the  statute.  That  was  the 
opinion  of  Lord  Denman  in  Boys  v. 
Fink{^),  Then,  as  to  the  letter,  it  ex- 
pressly states  that  the  horse  is  to  be  sent 
uninsured,  and  the  value  is  only  given 
should  it  in  the  event  there  mentioned 
become  necessary  to  insure.  Besides,  the 
declaration,  to  be  within  the  act,  must  be 
made  at  the  time  of  the  delivery  of  the 
horse,  or  if  made  before  it  must  at  least 
be  made  with  an  intention  that  it  should 
operate  at  the  time  of  the  delivery — Hart 
V.  Bcueendale  (5), 

Ballantiney  8erj.  and  C.  W,  Wood,  in 
support  of  the  rule. — It  is  submitted  that 
it  is  immaterial  with  what  intention  the 
declaration  be  made,  provided  it  be  made 
in  fact  Supposing  the  company  had 
taken  this  horse,  and  had  become  liable  to 
an  action  for  ne^igence  in  respect  of  an 
injury  to  the  horse  in  the  course  of  its 
carriage,  the  juiy  would  have  found  that  a 
knowledge  of  its  value  had  been  brought 
home  to  the  company  or  its  agents,  and  it 
would  have  been  said  that  there  had  been 
a  sufficient  declaration  of  its  value  to  en- 
title the  plaintiffs  to  have  recovered  beyond 
the  sum  of  50/.  It  must  perhaps  be 
admitted  that  the  knowledge  derived  from 
the  telegraph  would  not  have' been  suffi- 
cient had  the  matter  rested  there,  but 
Capt  Mainwaring  wrote  the  letter  on 
the  4th  of  January,  and  that  contained  at 
the  end  of  it  a  specific  declaration  of  the 
value  of  the  animal.  The  intention  with 
which  that  was  written  is  immaterial ;  it 
would  have  been  a  sufficient  declaration 
if  the  sender  had  said,  I  don't  intend  to 
insure,  but  I  declare  the  value  to  be  so 
muck  Here,  however,  there  is  evidence 
that  Capt.  Mainwaring  did  intend  that 
that  should  be  a  declaration  of  the  value. 
The  case  of  Behrens  v.  the  Cheat  Northern 
Railway  Company  (6)  decides  that  if  the 
sender  declares  the  value  of  the  article,  the 

(4)  8  Car.  k  P.  861. 

(5)  6  Ezch.  Rep.  769  ;  b.  c.  21  Law  J.  Rep. 
(N.s.)  Exch.  128. 

(6)  31  Law  J.  Rep.  (n.s.)  Exoh.  299. 
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carrier  may  refuse  to  cany  it  unless  he  be 
paid  the  increased  rate  for  carriage  to  which 
he  may  be  entitled  under  the  Gamers'  Act, 
11  Geo.  4.  h  1  Will  4.  c.  68,  but  that  if 
he  does  not  insist  on  being  so  paid,  and 
carries  it  without  requiring  such  increased 
rate,  he  is  liable  then  for  the  full  value 
in  case  of  an  iigury  to  it  during  the 
journey. 

Eblb,  C.  J. — ^I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  The  question 
i%  whe&er  the  railway  company  have  made 
themselyes  liable  to  an  action  for  refusing 
to  cany  a  horse  of  the  plaintiff  without 
payment  of  an  insurance  according  to  its 
valua  They  did  so  refuse,  because,  as  they 
say,  the  sender  of  the  horse  declared  the 
value  of  the  horse  to  be  greater  than  502. 
The  question  has  turned  on  one  of  fact, 
namely,  whether  the  sender  of  the  horse  did 
or  not  declare  its  value  to  be  greater  than 
50/.  Now,  I  am  of  opinion  that  the  know- 
ledge of  the  railway  company  as  to  the 
value  of  the  horse,  not  derived  from  a 
declaration  to  that  effect  made  by  the 
sender,  gives  no  title  to  the  company  to 
demand  a  higher  insurance.  The  7th 
section  of  the  statute  protects  the  company, 
and  it  says  that  they  shall  not  be  liable  for 
any  injury  to  a  horse  conveyed  by  them  on 
their  railway  to  a  greater  amount  than 
50^.  unless  the  sender,  at  the  time  of 
sending  or  delivering  the  horse,  shall 
declare  it  to  be  of  a  higher  value.  Know- 
ledge derived  not  from  the  declaration  of 
the  sender  cannot  be  sufficient  to  give  a 
right  to  the  insurance  money.  But  here 
the  evidence  shews  that  the  company  made 
their  claim  because  the  station-master  who 
worked  the  telegraph  had  learnt  through 
the  telegraph  that  the  actual  value  of  ti^ 
horse  was  135/.;  and  it  is  clear  that  that 
gave  the  company  no  right  to  demand  the 
insurance  on  a  value  above  50/.  The  strength 
of  the  defendant's  case  (if  any)  lies  in  the 
letter  of  the  4th  of  January,  in  which  Capt. 
Mainwaring  says  he  intends  to  send  tiie 
horse  without  insurance;  but  that  if  the 
horse  is  vicious,  he  is  willing  to  insure  it, 
and  states  the  value  of  the  horse  to  be  135/. 
I  think  that  the  effect  of  that  letter  is,  "  I 
do  not  intend  to  insure,  and  I  mention  the 
value,  not  with  the  view  of  fixing  you  with 
a  liability,  but  that  i(  on  account  of  the 


horse  being  vicious,  it  be  inanted,  the  vafaie 
for  that  purpose  is  135/L  A  dedantion 
would  be  within  the  statute  if  so  made  as 
to  create  a  liability  on  the  part  of  the  com- 
pany to  pay  ^e  higher  value,  as  well  as  a 
liability  on  the  part  of  the  sender  to  pi^ 
the  insurance  thereon ;  but  hero  the  weades 
says  that  he  does  not  intend  to  insure ;  bat 
he  mentions  the  value  of  the  hone,  and  he 
calls  upon  the  company  to  take  the  animaL 
I  cannot  find  in  that  a  dedaratioii  wilhm 
the  statnta  If  the  company  had  said, 
'*  We  do  not  understand  what  has  passed ; 
if  you  intend  to  send  the  horse  uainsmed 
as  not  exceeding  the  value  of  50/.,  say  so, 
and  we  wHl  take  the  horse ;  but  unless  yoa 
say  so,  we  shall  consider  that  you  intend  to 
claim  the  higher  value,  and  must  require 
you,  therrfore,  to  pay  the  insurance  on 
such  value."  Then,  if  the  sender  did  not 
afterwards  make  it  dear  that  he  did  not 
intend  to  claim  the  higher  value,  the  com> 
pany  would  have  been  justified  in  refusing 
to  take  the  horse  without  such  insurance 
being  paid.  On  the  whole,  I  am  of  opinion 
that  there  was  no  such  declaration  as 
would  come  within  the  meaning  of  the 
statute,  and  that  this  rule  should  be  dis- 
charged. 

Bylbb,  J. — I  am  of  the  same  opinion. 
In  the  Carriera'  Act  and  the  Railway  Act, 
17  <k  18  Vict,  c  31,  the  language  is  the  same 
in  substance :  in  one  it  is  active,  and  in 
the  other  passive ;  but  in  both  a  dedara* 
tion  is  required.     It  is  impoadble  to  con- 
tend that  mere  knowledge  will  do.    The 
declaration  must  come  from  the  sender,  and 
must  be  so  expressed  as  to  be  understood 
by  the  carrier  as  such,  and,  as  I  think, 
understood  also  as  the  foundation  of  a 
contract     Now,  here  it  does  not  appear 
that  it  was    so    understood;    and  it  is 
clear  from   the  events  which  have  hap- 
pened that  it  was  not  intended  that  it 
should  be  so  understood.     Hie  case  of 
Behrena  v.  ike  Oreat  Ncfihem  BaUrn^ 
Company  (6)  is  no  authority  for  the  defen- 
dants, because  in  that  case  the  company 
signed  a  receipt  for  the  package  as  one  con- 
taining a  picture  declared  to  be  over  the 
value  of  110/.    I  think  the  plaintiff  is 
entitled  to  recover. 

Smith,  J. — ^I  am  of  the  same  opinion. 
There  was  no  such  declaration  h«re  as 
would  entitle  the  company  to  claim  insor- 
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anoe  before  reoeiving  the  hone.  I  agree 
with  the  rest  of  the  Coort  that  the  decbura- 
tion  to  be  within  the  statute  must  be  made 
with  an  intention  that  it  should  so  operate 
as  to  entitle  the  company  to  chaige  the 
higher  rate.  Here  the  facts  do  not  amount 
to  anything  of  the  kind.  The  knowledge 
of  the  station-master  through  the  telegraph 
is  no  more  than  if  he  had  overheard  a  con- 
versalaon  as  to  the  bargain  for  the  horse. 
What)  howcTer,  is  chiefly  relied  on  is  the 
letter  from  Capt.  Mainwaring.  It  is  plain 
that  in  writing  that  letter  to  the  inspectori 
Captw  Malnwanng  was  writing  to  him  veiy , 
mnch  as  if  he  were  writing  to  his  own 
agent.  He  tells  him  to  insure  in  a  certain 
event,  that  is,  if  he  finds  the  horse  vicious ; 
and  the  person  who  is  to  determine  that  is 
the  man  who  is  to  be  sent  down  by  the 
inspector,  and  as  it  would  be  necessary  for 
the  inspector  when  he  sends  the  man  down 
to  tell  him  the  value  of  the  horse^  so  that 
he  might  be  able  to  dedare  the  value  if  he 
should  find  it  necessary  to  insure,  he  is  told 
that  in  that  case  the  value  is  135L  It  is 
a  question  of  fact ;  and,  upon  the  whole,  I 
think  that  there  was  no  such  declaration  in 
this  case  as  is  required  by  the  statute,  and 
that,  therefore,  the  phiintiff  is  entitled  to 
succeed. 

KxATiKO,  J. — ^As  I  did  not  hear  the 
whole  of  the  argument,  I  ought  not  to  take 
any  part  in  the  judgment-;  but  I  may  say 
that,  so  £»  as  I  have  heard,  I  concur  entirely 
in  what  has  been  said  by  the  rest  d  the 
Court 

Rule  discharged. 


1865.   )  HBA&D  AND  ANOTHER  V,   HOIr 

May  2.     j  man  and  another. 

Contract,  Cbnsimetion  of. 

Tie  pkntntifi  vtere  ovmere  of  skip  W,  amd 
one  M,  of  ship  O,  wkM  was  ineured  in  two 
cos^MnieBy  one  of  which  was  represented  by 
the  defendants,  the  other  by  M,  hinuelf  The 
Q.  ran  into  the  IF,  and  was  arrested  in  the 
Admiralty  C&iirt;  and  an  agreement  was 
entered  into  by  the  plaintiffs,  M,  and  the 
insurers,  that  the  plaintiffs  shotUd  release  the 
ship,  and  the  other  parties  should  pay  "  the 
omaunt  of  damage  which  the  ship  W.  had 


received  from  the  collision,**  and  that  in  case 
of  dispute  about  "  the  amount  of  damages 
claimed  by  Heard  Brothers  ("  the  plaintiffs) 
by  reason  of  the  coUieion,^*  th^  matter  should 
be  referred: — Held,  that  '^ship'*  in  the  first 
clause  must  be  read  "  owner  of  ship,"  and 
that  the  plaintiffs  u>ere  entitled  to  recover  for 
loss  of  profits  as  they  would  have  done  in  the 
Admiralty  Court, 

The  plaintifiGs  were  the  owners  of  a  ship 
called  the  Westward  Ho,  and  one  Mitcheson 
the  owner  of  a  ship  called  the  Orenfells,  in 
respect  of  which  he  was  insured  (amongst 
other  things)  against  damage  or  loss,  by 
contact,  which  she  might  do  to  others),  in 
two  mutual  insurance  associations,  viz.  the 
Sunderland  Insurance  Clubs  (managed  by 
himself),  and  the  Western  Insurance  Clubs 
of  TopieQiam  (mani^ged  by  the  defendants). 
The  Orenfells  ran  down  the  Westward  Ho^ 
and  the  plaintiffs  thereupon  had  the  Chren' 
/e//l»  arrested  in  the  Court  of  Admiralty.  An 
agreement  was  thereupon  entered  into  be- 
tween the  plaintifls  of  Uie  first,  Mitcheson  of 
the  second,  the  defendants  on  behalf  of  the 
Western  Insurance  Clubs  of  the  third,  and 
Mitcheson  on  behalf  of  the  Sunderland 
Insurance  Clubs  of  the  fourth  parts.  It 
recited  that  the  plaintiffa  owned  the  West- 
ward  Ho  and  Mitcheson  the  Orenfells  ;  that 
the  latter  had  run  into  and  injured  the 
former  and  been  arrested,  and  that  on  appli- 
cation of  the  parties  of  the  second,  third, 
and  fourth  parts  the  plaintifrs  had  agreed 
to  release  the  Orenfells  on  the  therein  ccm- 
tained  conditions.  And  it  then  witnessed, 
that  the  parties  mutually  agreed  that  the 
plaintifb  should  forthwith  release  the  Oren- 
fells firom  arresty  and  that  in  consideratioQ 
thereof  the  parties  of  the  second,  third,  and 
fourth  parts,  or  some  or.  one  of  them,  would 
pay  to  the  plaintiffs  the  amount  of  damage 
which  the  said  ship  Westward  Ho  has  re- , 
eeieed  from  the  said  collision,  and  that  the 
whole  of  the  parties  of  the  second,  third, 
and  fourth  parts  should  be,  in  proportion 
to  their  respective  interests,  liable  to  pay 
the  said  amount  of  damages,  and  also  the 
costs  of  the  proceedings  in  the  Court  of 
Admiralty  against  the  ship.  And  it  was 
further  agreed,  that  if  any  dispute  or  differ- 
ence should  arise  between  the  plaintiffs  and 
the  other  parties,  or  any  of  them,  with 
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respect  to  the  anuntnt  ofdamagei  claimed  by 
the  said  Heard  Brothers  (the  plaintiffs)  by 
reason  of  the  said  collisiony  the  amount 
should  be  referred  to  the  award  and  deter- 
mination of  W.  R.,  whose  decision  should 
be  final  And  it  was  provided  that  the 
agreement  might  be  made  a  rule  of  Court. 
'Die  amount  was  eventually  referred  to 
W.  R.,  and  a  question  arose  as  to  whether, 
under  the  terms  of  the  agreement,  the  plain- 
tiffs were  entitled  to  claim  recompense  for 
the  loss  of  freight  The  arbitrator  separately 
assessed  the  amount  of  such  loss,  and  its 
payment  was  resisted,  whereupon  this  action 
was  brought  to  recover  it  and  raise  the  said 
question. 

A  verdict  was  entered  at  the  trial  for  the 
plaintiffs  for  519/1,  with  leave  for  the  de- 
fendants to  move  to  set  aside  the  verdict 
and  enter  a  verdict  for  the  defendants,  or  a 
nonsuit,  on  the  ground  that  the  defendants 
were  only  liable  for  the  damage  which  the 
Westward  Ho  sustained  by  ^e  collision, 
and  not  for  further  damages  sustained  by 
the  plaintiffs  in  respect  of  the  detention  of 
the  Westward  Ho, 

A  rule  nisi  having  been  obtained  by 
Mellish,  pursuant  to  the  said  leave  re- 
served, 

Lush  and  Watkin  Williams  now  shewed 
cause  on  behalf  of  the  plaintiffs. — ^The  plain- 
tiffs could  have  recovered  these  damages  in 
the  Court  of  Admiralty,  and  they  clearly 
did  not  intend  to  give  up  this  right  j  there 
was  no  reason  for  doing  so;  and  the  words 
"amount  of  damage  claimed  by  Heard 
Brothers  by  reason  of  the  collision"  shew 
this. 

Mellish  and  T.  JoTies,  in  support  of  the 
rule. — ^The  words  "  the  amount  of  damage 
which  the  said  ship  Westward  Ho  has  re- 
ceived from  the  said  collision,"  are  con- 
dusiva 

Erlb,  C.J. — The  question  here  is,  whe- 
ther tiie  plaintiffs  are  entitled  to  the  same 
compensation  as  they  would  have  got  in 
the  Admiralty  Court,  where  the  ship  Oren- 
feUs  was  detained.  I  am  of  opinion  that 
they  are  entitled  to  the  same  sum,  t.  e.,  to 
the  amount  of  the  repairs  rendered  neces- 
sary by  the  damage  from  the  collision  and 
compensation  for  the  loss  of  profits  which 
but  for  the  collision  the  plaintiffs  would 


have  obtained.  The  agreement  recites  that 
it  was  agreed  to  release  the  OrenfeUs  from 
the  Court  of  Admiralty.  Have  the  plaintifi 
given  up  their  rights  against  the  ship  \  It 
is  said  they  have,  because  the  agreement 
says  "the  amount  of  damage  which  the 
said  ship  Westward  Ho  has  received  from 
the  said  collision,"  but  it  is  not  straining 
the  language  to  hold    that   this   means 
"  which  the  owners  of  the  ship  have  re- 
ceived."  That  is,  the  amount  of  damage 
which  the  ship  has  sustained.    Further,  we 
find  the  words  "amount  of  damages  claimed 
by  the  said  Heard  Brothers  by  reason  of 
the  said  collision ;"  and,  again,  the  policies 
provide  for  damage  or   loss   by   contact 
which  any  insured  ship  may  do  to  others, 
and  "  loss  by  contact"  is  loss  of  profits. 

B7LES,  J. — I  am  of  the  same  opinion. 
The  question  is,  what  is  the  meaning  of 
tiie'word  "ship"]  If  the  stnct  meaning  is  to 
be  taken,  then,  although  the  costs  of  suit 
and  matters  both  precedent  and  subsequent 
to  the  loss  of  profits  may  be  recovered,  the 
loss  of  profits  which  intervenes  cannot 
We  must  construe  the  word  "ship"  to 
mean  "owner  of  ship"  to  cany  out  the 
intention  of  tiie  parties. 

Kkatino,  J. — ^It  is  plain  what  was  meant 
when  the  state  of  circumstances  is  regarded. 
The  GhrenfeUs  was  detained  in  the  Admiralty 
Court,  and  the  plaintiffs  might  have  re- 
covered this  sum.  They  give  up^  everything 
in  consideration  of  this  agreement,  and  it 
is  hardly  conceivable  that  they  intended 
to  part  with  this  right  K  the  agreement 
is  susceptible  of  the  construction  contended 
for  by  the  plaintiffs,  we  must  so  con- 
strue it. 

Smith,  J. — We  must  see  what  the  cir- 
cumstances were  under  which  the  agree- 
ment was  entered  into,  and  look  at  the 
context  Great  injustice  would  be  done 
by  giving  any  other  construction.  There 
can  be  no  doubt  as  to  the  meaning.  It  was 
meant  that  all  damages  which  could  be 
recovered  in  the  Admiralty  Court  should 
be  recovered. 

Rule  disduxraed. 
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Coniraet — Condition  Precedent — Mutual 
Covenants — "  Forthwithy"  Meaning  of. 

By  indenture  of  the  15th  of  May,  the 
plaintiff  covenanted  with  the  defendant  to 
procure  a  ship  to  stow  on  board  a  certain 
iilegraphie  cable  then  lying  at  M,  Wharf 
to  provisian  and  riff  the  vessel,  to  provide 
and  pay  the  crew  and  workmen,  ^c,  to  lay 
down  the  cable,  and  that  he,  the  plaintiff, 
would  perform  the  several  acts  aforesaid 
and  have  the  ship  ready  equipped  for  sea 
at  the  Nore  on  or  before  the  15th  of  July, 
and  would  proceed  forthwith  to  T.  and  lay 
down  the  cable  ;  and  if  the  plaintiff  made 
dtfauU  in  hamng  the  ship  ready  with  the 
cable  on  board  at  ike  Nore  by  the  \5ih  of 
July,  the  defendant  might  deduct  and  retain 
as  liquidated  damages  20/.  a  week.  The 
defendant  covenanted,  subject  to  his  right  to 
deduct  and  retain  as  liquidated  damages, 
to  pay  the  plaintiff  5,000/.,  by  instalments, 
that  is  to  say,  1,000/.,  part  thereof,  on  or 
before  the  expiration  of  seven  days  after  the 
arrival  of  the  ship  at  M.  Wharf;  2,000/., 
further  part,  on  or  before  twenty-one  days 
after  the  arrived  of  the  ship  at  the  wharf; 
the  remainder  when  the  ship  should  put  to 
sea  from  the  Nore,  And  it  ufos  by  the  same 
indenture  agreed  and  declared,  that  for  the 
true  performance  of  the  covenants  by  the 
piaiutiff  thereinbefore  contained,  and  for 
seeming  the  penalties  which  he  might  incur 
under  these  presents,  the  plaintiff  and  two 
responsible  sureties  should,  unthin  ten  days 
of  the  execution  of  these  presents,  give  and 
execute  to  the  defendant,  his  executors  and 
administrators,  a  bond  in  the  penal  sum 
0/6,000/./  and  for  the  due  performaiu^  of 
the  covenants  on  the  part  of  the  defendant 
thereinbefore  contained,  the  defendant  and 
two  responsible  sureties  should,  within  ten 
days  from  the  execution  of  these  presents, 
give  and  execute  to  the  plaintiff,  his  execw- 
tors  and  administrators,  a  bond  in  the  penal 
sum  of  6,000/. 

It  was  held,  by  the  Court  of  Exchequer 

Chamber,  that  the  giving  of  the  bond  with 

sureties  by  the  plaintiff  to  the  defendant  was 

a  condition  precedent  to  his  right  to  recover 

Nbw  SiBiBB,  34.— G.P. 


against  the  defendant  for  not  performing 
his  part  of  the  contract  with  relation  to 
stowing  the  cable  and  paying  the  money; 
and  this  decision  was  affirmed  by  the  House 
of  Lords  on  appeal,  and  it  was  also  held 
that  the  plaintiff  was  not  released  from  his 
obligation  to  give  a  bond  by  reason  of  the 
defendant  not  having  given  a  bond, 

*'  Forthtfnth  "  held  not  to  mean  ^^  imme- 
diately." 

This  was  an  action  brought  by  tha 
plaintiff,  the  appellant,  a  captain  in  Her 
Majest/B  Royal  Marine  Artillery,  against 
the  defendant,  the  respondent,  the  g^rant 
in  this  country  of  a  joint-stock  company 
established  in  France,  called  the  Mediter- 
ranean Submarine  Electric  Telegraph  Com- 
pany, to  recoTer  damages  for  a  breach  of 
an  agreement  under  seal  entered  into 
between  the  plaintiff  and  the  defendant 
on  the  15th  of  May  1855,  for  the 
la3dng  down  by  the  plaintiff  of  150  miles 
of  submarine  telegraph  cable,  called  in  the 
agreement  "The  Airican  and  Sardinian 
Cable,"  and  which  cable  the  plaintiff  under- 
took to  lay  down  between  Cape  Tabaque,  on 
the  northern  coast  of  Africa,  and  Cape 
Spartivento,  in  the  island  of  Sardinia.  The 
agreement,  or  so  much  thereof  as  is  material 
to  the  present  proceedings,  is  set  out  in 
the  declaration  in  the  action,  which  will 
be  found  in  the  report  of  the  case  in 
the  Court  of  Common  Pleas,  25  Law  J, 
Rep,  (k.b.)  C.P.  280,  but  was  shortly  as 
follows : 

By  the  agreement  the  plaintiff  was  bound 
forthwith,  at  his  own  expense,  to  procure 
a  £rigate  called  the  Cornwall,  or  some  other 
suitable  ship  or  vessel,  and  to  stow  the 
cable  on  board,  and  which  cable  was  in  the 
agreement  expressly  stated  to  be  then  lying 
at  Morden's  Whaz^  East  Greenwich ;  the 
plaintiff  was  also  bound,  at  his  own  expense, 
to  rig,  complete,  fit  out,  provide  and  provi- 
sion the  said  ship,  with  all  things  necessary, 
as  set  forth  in  the  agreement,  and  to  pay 
600/.  towards  insuring  the  cable  for  60,000/. 
The  agreement  then  stated  that  the  plain- 
tiff was  to  have  the  ship  ready  for  sea  at 
the  N(Nre  on  the  15th  of  July  then  next; 
and  in  the  event  of  the  plaintiff  failing  to 
have  the  ship  fully  equipped  at  the  Nore  on 
or  before  that  day,  the  defendant  was  to 
be  at  liberty  to  retain  out  of  any  monies 
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payable  to  the  plaintiff  trader  the  agree- 
ment 200/.  a  week  as  liquidated  damages 
for  every  week,  and  so  in  proportion  for 
less  than  a  week  of  such  default  The  de- 
fendant covenanted  to  pay  to  the  plaintiff 
the  sum  of  5,000/.,  as  follows  :  1,000/.  on 
or  before  the  expiration  of  seven  days  after 
the  arrival  of  the  ship  at  Morden's  Wharf; 
the  sum  of  2,000/.,  further  part  thereof,  on 
or  before  the  expiration  of  twenty-one  days 
after  the  ship  should  have  arrived  along- 
side Morden's  Whari^  and  the  sum  of  2,000/., 
the  remainder  of  the  said  sum  of  5,000/., 
as  soon  as  the  said  ship  should  have  pro- 
ceeded to  sea  from  the  Nore ;  and  besides 
these  money  payments  the  plaintiff  was  to 
have  500  10/.  paid-up  shares  in  the  said 
company  delivered  to  him. 

By  the  agreement  it  was  also  agreed  and 
declared,  that  for  the  true  performance  of 
the  covenants  by  the  plaintiff,  and  for 
securing  any  penalties  which  he  might 
incur,  the  plaintiff  and  two  responsible 
sureties  should,  within  ten  days  after  the 
execution  of  the  agreement,  give  and  exe- 
cute to  the  defendant  a  bond  in  the  penal 
sum  of  5,000/.;  and  that  for  the  due  per- 
formance of  the  covenants  on  the  part  of 
the  defendant,  the  defendant  and  two  sure- 
ties should,  within  ten  days  from  the  exe- 
cution of  the  agreement,  give  and  execute 
to  the  plaintiff  a  bond  in  the  penal  sum  of 
5,000/.;  and  that  the  said  bonds  so  to  be 
given  should  not  in  any  manner  prejudice 
or  affect  the  respective  rights  or  liabilities 
of  the  plaintiff  or  of  the  defendant  under 
or  by  virtue  of  the  agreement. 

The  plaintiff,  in  his  declaration,  after 
setting  out  the  agreement  and  averring  per- 
formance of  all  conditions  precedent,  alleged 
as  breaches  of  the  agreement,  that  before 
the  time  arrived  for  the  plaintiff  to  bring 
his  ship  alongside  Mordents  Wharf  for  the 
purpose  of  taking  the  cable  on  board,  the 
defendant  refused  to  perform  his  contract, 
and  dispensed  with  the  said  ship  being 
brought  alongside  the  said  wharf,  and 
would  not  stow  the  cable  on  board  the  ship, 
but  caused  the  same  to  be  stowed  on  board 
another  ship,  and  thereby  prevented  the 
plaintiflf  from  completing  the  said  contract 
on  his  part  There  was  also  a  further  breach 
assigned,  that  the  defendant  did  not,  in 
pursuance  of  the  covenant  on  his  behalf  in 
the  said  agreement  contained,  give  a  bond 


with  sureties  to  the  plaintiff  in  the  penal 
sum  of  5,000/. 

The  defendant  pleaded — 

1.  That  the  plaintiff  did  not  procure  a 
suitable  ship. 

2.  That  the  plaintiff  did  not  rig,  com- 
plete, fit  out  and  provision  her. 

3.  That  the  plaintiff  was  not  ready  and 
willing  to  provide  and  pay  officers,  and 
crew,  and  workmen. 

4.  That  the  plaintiff  did  not  give  i 
bond  with  two  sureties  to  the  defendant 
in  the  penal  sum  of  5,000/. 

5.  And,  in  answer  to  the  breach  respect- 
ing the  defendant  not  giving  his  bond  to 
the  plaintiff,  the  defendant  paid  into  court 
the  sum  of  Is, 

Upon  the  first  three  and  fifth  pleas 
issues  in  fact  were  raised,  and  to  the  fourth 
there  was  a  demurrer :  the  question  raised 
by  the  demurrer  being,  whether  or  not  the 
performance  by  the  plaintiff  of  the  cove- 
nants on  his  part  set  out  in  the  declaration, 
''That  for  the  true  performance  of  the 
covenants  by  the  plaintiff  her^befDre 
mentioned,  and  for  securing  any  penalties 
which  he  might  incur  under  these  presents, 
the  plaintiff  and  two  responsible  sureties 
should,  within  ten  days  from  the  execution 
of  these  presents,  give  and  execute  to  the 
defendant  a  bond  in  the  penal  som  of 
5,000/.,"  was  a  condition  precedent  to  the 
obligation  of  the  defendant  to  perform  those 
covenants  on  his  part,  to  the  breach  of 
which  the  fourth  plea  was  pleaded. 

The  demurrer  came  on  to  be  argued  in 
the  Court  of  Common  Pleas,  on  the  10th 
of  June  1856,  when  the  Court  gave  judg- 
ment for  the  defendant 

The  report  of  the  case  upon  this  de- 
murrer is  to  be  found  in  18  Com,  B.  Rep, 
561,  and  in  25  Law  J,  Rep,  (n.s.)  G.K 
280. 

On  the  28th  of  June  1858,  the  issues 
in  fact  came  on  for  trial  before  tiie 
Chief  Justice  of  the  Court  of  Common 
Pleas  and  a  special  jury.  The  juiy  found 
that  the  plaintiff  did  procure  a  suitable 
ship,  properly  equipped,  according  to  the 
contract,  and  was  ready  to  provide  the 
officers  and  crew,  and  found  aU  the  issues 
in  fact  in  favour  of  the  plaintiff,  and  they 
assessed  the  damages  which  the  phuntiff 
had  sustained  at  2,300/. 

The  plaintiff  having  obtained  this  ver- 
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diet  for  the  2,300^,  and  which  yerdict  was 
not  disturbed,  then  appealed  to  the  Court 
of  Exchequer  Chamber  against  the  decision 
of  the  Court  of  Common  Pleas  on  the 
demurrer,  when  the  judgment  of  the 
Court  of  Common  Pleas  was  unanimously 
affirmed. 

The  report  of  the  proceedings  in  the 
Exchequer  Chamber  is  to  be  found  in 
6  Com,  B.  Rep,  N.S.  611,  and  in  28 
Law  J,  Rep.  (n.s.)  C.P.  323. 

It  wiU  be  seen  by  reference  to  these  re- 
ports of  the  case,  that  after  the  argument 
on  the  demurrer  in  the  Court  of  Common 
Pleas  there  was  a  slight  amendment  in 
the  original  declaration;  but  which  was 
not  of  importance  to  the  present  question. 
The  plea  demurred  to  was  not  amended  in 
any  way,  and  the  pleadings  went  before 
the  Exchequer  Chamber  as  set  out  in  the 
report  of  the  proceedings  in  the  Ex- 
chequer Chamber. 

T)m  was  an  appeal  to  the  House  of 
Lords  against  the  judgment  of  the  Court 
of  Exchequer  Chamber  upon  the  fourth  plea. 

BaviU  and  Massey  Dawson  {Beasley  with 
them),  for  the  appellant — It  was  never  in- 
tended that  the  giving  of  the  bonds  should 
he  a  condition  precedent  to  the  contract 
being  binding  on  either  party.  Where 
parties  stipulate  to  have  bonds  as  a  con- 
dition precedent,  they  would  wait  till  the 
bonds  were  given,  and  they  were  satisfied 
with  the  sureties  before  signing  the  con- 
tract, which  was  not  done  in  this  case.  The 
contract  also  is,  that  the  appellant  is  forth- 
with  to  do  certain  things,  that  is,  before  the 
expiration  of  the  ten  days  within  which  the 
bonds  are  to  be  given.  There  is  nothing  in 
the  contract  to  shew  that  anything  was 
not  to  be  done  till  after  the  bonds  were 
given.  The  appellant  might  have  brought 
the  ship  alongside  the  wharf,  or  offered  to 
take  the  cable  on  board  at  any  hour  after 
the  signing  of  the  contract,  and  the  respon- 
dent would  have  been  bound  within  seven 
days  to  pay  the  1,000/.,  the  first  instal- 
ment of  the  5,000/.  If  there  is  a  thing  that 
is  to  be  done,  or  may  have  to  be  done  before 
the  act  which  is  relied  upon  as  a  condition 
precedent  is  to  be  performed,  then  it  cannot 
be  a  condition  precedent — Pordage  v.  Cole 
(1).  The  intention  of  the  parties  must  be 
looked  at  to  see  whether  they  intended  that 
(1)  1  Wms.  Saand.  320  c,  n.  3. 


the  thing  should  be  a  condition  precedent 
or  not.  It  would  lead  to  the  most  absurd 
consequences  to  hold  this  to  be  a  condition 
precedent.  The  question  is  whether  the 
fourth  plea  is  a  good  plea.  It  is  not,  for  the 
respondent  should  have  requested  the  bond 
from  the  appellant,  and  must  shew  that  he 
was  ready  to  do  the  concurrent  act  on  his 
part,  which  this  plea  does  not  allege.  Where 
there  are  several  stipulations  in  a  contract, 
some  of  which  have  bpen  performed  and 
some  of  which  have  not  been  performed, 
the  non-performance  of  those  that  remain 
will  not  afford  an  answer  to  a  breach  of 
contract  by  the  other  party — havers  v. 
Curling  (2),  Boone  v.  Eyre{Z).  The  not 
giving  of  the  bond  in  the  present  case  may 
be  compensated  in  damages.  The  conse- 
quence of  holding  the  giving  of  the  bond 
to  be  a  condition  precedent  in  this  case 
would  lead  to  the  greatest  injustice.  The 
appellant  having  established  a  claim  for 
2,300/.  before  a  jury,  would  be  unable  to 
obtain  it  on  account  of  this  plea.  The 
matter  omitted  to  be  done  was  not  the  con- 
sideration for  what  was  to  be  performed  on 
the  other  side.  The  giving  of  the  bonds  was 
an  independent  stipulation.  The  matter 
which  has  not  been  performed  must  go  to 
the  whole  consideration — TarraJbochia  v. 
Hickie{^)y  Kingdon  v.  Cox{j5)y  Clipsham  v. 
VertiAe\(o),  Where  a  time  is  fixed  for  per- 
formance, as  in  the  present  case,  the  pro- 
curing of  the  ship  by  the  appellant,  the 
money  must  be  paid,  whether  the  other 
stipulations,  as  the  giving  of  the  bond  in  the 
present  case,  have  or  have  not  been  com- 
plied with,  and  on  the  ground' that  there 
may  be  a  remedy  by  cross-action — Campbell 
V.  Jones  (7),  Mattock  v.  Kinglake(8)y  Dicker 
V.  Jackson  {9).  The  appellant  alleges  that 
there  was  a  positive  breach  by  the  respon- 
dent before  the  time  arrived  when  the 

(2)  3  Bing.  N.C.  355;  8.0.  6  Law  J.  Hep.  (k.b.) 
C.P.  41. 

(3)  1  H.  Black.  273,  n. 

(4)  1  Hurl,  k  N.  188;  b.c.  26  Law  J.  Rep.  (N.s.) 
Exch.  26. 

(5)  2  Com.  B.  Bep.  661 ;  8.  c.  15  Law  J.  Rep. 
(n.s.)  C.P.  96. 

(6)  5  Q.B.  Rep.  265;  b.  o.  18  Law  J.  Rep.  (h.b.) 
Q.B.  2. 

(7)  6  Term  Rep.  570. 

(8)  10  Ad.  &  £.  50;  s.  o.  8  Law  J.  Rep.  (h.s.) 
Q.B.  260. 

(9)  6  Com.  B.  Rep.  108;  lc.  17  Law  J.  Rep. 
(K.B.)  C.P.  234. 
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bond  was  to  be  giTen,  from  which  the  respon- 
dent must  absolve  himself — Hockgter  v. 
Delatour  {\^\  Lovelock  v.  Franklin {\\)^ 
Corty.  the  Amhergate  Railway  Gompany(l2). 
EUen  V.  Topp  (13)  and  Graves  v.  Legg(l4:), 
relied  on  by  the  respondent  in  the  Court 
below,  are  distinguishable  from  the  present 
case.  There  is  a  contract  entered  into  at 
once  without' the  bonds  being  given;  there 
has  been  a  part  performance,  and  the  giving 
of  the  bonds  is  not  a  condition  precedent 
We  abo  rely  upon  the  stipulation  that  the 
giving  of  the  bonds  was  not  to  prejudice 
the  rights  and  liabilities  of  the  parties.  The 
declaration  is  a  good  declaration,  and  the 
plea  is  a  bad  plea.  They  also  referred  to 
Helm  V.  BumesB  (15),  Sh€H  v.  SUme{\%) 
and  2  Smith's  Lead,  Cos,  11,  notes. 

Mellish  and  H,  Lloyd^  for  the  respon^ 
dent. — It  was  a  condition  precedent  to 
the  respondent's  liability  to  stow  the  cable 
on  board  the  ship  provided  by  the  appel- 
lant that  the  appellant  should  have  given  his 
bond.  This  is  a  question  of  construction, 
and  the  instrument  is  to  be  construed  for 
the  purpose  of  carrying  out  the  intention 
of  the  parties.  The  cases  cited  on  the  other 
side  shew  this.  The  giving  of  the  bond  in 
the  present  case  was  intended  to  be  a  con- 
dition precedent;  if  it  is  not  a  condition 
precedent,  and  the  only  remedy  is  in 
damages,  the  intention  is  frustrated.  The 
word  **  forthwith''  is  a  general  and  vague 
word,  and  only  means  that  it  is  to  be  done 
with  reasonable  despatch  and  in  a  reason- 
able time.  It  does  not  follow,  because  the 
giving  of  the  bond  is  a  condition  precedent 
at  one  time,  that  it  would  remain  so  if  the 
cable  had  once  been  loaded  on  board — 
Boone  v.  Eyre  (3)  \  but  that  is  not  the 
case  hera  Here,  both  parties  having  failed 
to  give  the  bond,  either  party  is  at  liberty 
to  rescind  the  contract,  because  that  is 
carrying  out  the  object  of  the  contract  They 

(10)  2  SI.  &  B.  678;  8.  c.  22  Law  J.  Bep.  (K.s.) 
Q.B.  455. 

(11)  8  Q.B.  Rep.  871;  8.o.  15  Law  J.  Bep.  (v.s.) 
Q.B.  146. 

(12)  17  Q.B.  Bep.  127;  8.0.  20  Law  J.  Bep. 
(v.s.)  Q.B.  460. 

(18)  6  Ezch.  Bep.  424;  8.  o.  20  Law  J.  Bep. 
(ir.B.)  JhLoh.  241. 

(14)  Ibid.  709 ;  8.  c.  28  Law  J.  Bep.  (M.S.) 
Exeh.  229. 

(15)  8  Law  Times,  N.S.  207. 

(16)  8  Q.B.  Bep.  858;  8.c.  15  Law  J.  Rep.  (n.b.) 
Q.B.  143. 


might  mutually  have  agreed  to  go  on  with 
the  contract,  notwithstanding  the  fsdlnre  to 
give  the  bond;  but  they  did  not  do  so.  Tbe 
declaration  contains  no  averment  that  the 
appellant  waa  ready  and  willing  to  give 
the  bond,  and  that  the  respondent  before 
the    expiration  of   ten   days    refused   to 
perform  the  contract  and  dispensed  with 
the  bond.    If   the  declaration  had   con- 
tained such  an  averment,  a  plea  alleging 
that  the   appellant   had   not    given   the 
bond    would   have   been    bad;    but   the 
declaration  contains    no    such    averment 
The    declaration  simply  alleges  that  tbe 
appellant  has  performed  all  the  conditionB 
precedent,  and  amongst  others  he  has  given 
the  bond,  and  this  is  travened.    The  cases 
cited  by  the  other  side  are  totally  different 
from  the  present    The  true  construction  of 
the  clauses  hereis,  that  the  respondentcanoot 
be  called  on  to  carry  out  his  part  of  the 
agreement,  unless  the  appellant  has  within 
ten  days  given  his  bond.    There  was  no 
necessity  for  a  demand  of  it     Upon  the 
question  of  pleading,  upon  the  true  con- 
struction of  the  declaration,  the  appellant 
alleges  that  he  performed  all  the  conditions 
precedent,  ther^ore  that  he  gave  the  bond 
The  plea  is  a  good  plea;  it  says  that  he  did 
not  give  the  bond.  By  demurring  to  that 
plea  and  not  traversing  it,  the  appelluit 
admits  that  if  the  giving  of  the  bond  is  a 
condition  precedent,  he  did  not  comply  with 
that  condition;  in  Hoekster  v.  Ddaiow{\(i) 
it  is  true  there  is  not  the  allegation  which 
in  order  to  make  the  declaration  complete 
there  ought  to  be,  but  the  question  there 
arose  on  a  motion  in  arrest  of  judgment, 
and  it  is  a  well-known  diatinction  between 
a  question  so  arising  and  one  arising  on  a 
demurrer  that  every  &ir  inference  »  to 
be  taken  for  the  plaintiff  when  the  question 
so  arises,  and  that  small  imperfections  in 
his  declaration  will  be  looked  over.  But 
for  that,  tiliere  ought  to  have  been  an  aver- 
ment there  that  the  plaintiff  accepted  the 
refusal  as  an  absolute  breach^  and  acted 
upon  it — Avery  ▼.  Bowden  (17). 

Massey  Dawson^  in  reply,  cited  Beniiy 
V.  Daiwes  (18)  with  regard  to  the  effect  of 
the  general  averment 

(17)  6  £U  Jb  B.  953;  8.  o.  26  Law  J.  Bep^  (v.&) 
Q.B.  8. 

(18)  10  Exch.  Bep.  784;  8.o.  28  Law  J.  Bep. 
(N.S.)  Ezch.  220. 
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The  Lord  Chanckllob  (Lord  Wbst- 
bctbt). — My  Lords,  the  question  on  this 
appeal  is^  whether,  having  regard  to  the  true 
oonstni€ti<m  and  intent  df  the  agreement  of 
the  15th  of  May  1855,  the  stipulation  that 
the  i4)peUant  should,  within  ten  days  after 
the  date  and  execution  of  the  agreement^ 
give  a  bond,  with  sureties,  for  the  due  per- 
formance of  the  coTenants  on  his  part,  is  a 
condition  the  previous  fulfilment  of  which, 
unless  waived  or  released,  was  necessary  to 
enable  the  appellant  to  maintain  any  action 
upon  the  agreement  The  case  has  been 
learnedly  argued  at  the  bar,  and  many  deci- 
8i<»is  were  cited;  but  the  question  depends 
on  simple  principles.  First,  having  regard 
to  the  subject-matter  of  the  agreement  be- 
tween the  appellant  and  the  respondent,  who 
was  the  representative  of  a  company,  it  is 
reasonable  to  suppose  that  the  company, 
who  were  about  to  intrust  the  appellant 
with  the  laying  down  of  a  very  valuable 
telegraphic  cable,  should  require  from  the 
appelant  security  for  the  due  fulfilment  of 
his  contract;  and  the  requisition  that  the 
bond  should  be  given  within  ten  days  is 
sufficient  to  shew  that  it  was  intended  to 
precede  any  material  action  under  the  agree- 
ment The  appellant  indeed  contends,  that 
if  he  had  brought  the  ComwaU  frigate,  or 
flomeotber  suitable  vessel,along8ide  Morden's 
Wharf  on  the  day  of  the  date  of  the  agree- 
ment, or  the  next  day,  the  sum  of  l,000iL 
would  have  been  payable  to  him  by  the  respon- 
dent within  a  week  afterwards;  and  thus  he 
insists  that  a  material  part  of  the  contract 
might  have  been  performed  before  the  expi- 
ration of  the  ten  days  allowed  for  the  bond, 
and  that  therefore  the  giving  of  the  bond 
19  not  a  condition  precedent  I  cannot  think 
that  any  such  great  expedition,  if  it  was 
possible,  was  contemplated  by  the  parties, 
or  that  the  appellant  was  bound  to  act  with 
any  such  rapidity.  His  engagement  is,  that 
he  will  forthwith  at  his  own  expense  pro- 
core  the  ComwaU  frigate,  or  some  other 
suitable  ship  or  vessel,  for  the  purpose 
required;  the  word  ''forthwith"  does  not 
necessarily  imply  that  this  was  to  be  done 
by  the  appellant  before  he  had  received  the 
bond  of  Sh&  respondent  and  his  sureties, 
that  is,  before  the  expiration  of  ten  days. 
But  if  the  appeUant  had  brought  a  suitable 
vessel  alongside  the  wharf  so  expeditiously 
as  to  have  entitled  himself  to  Uie  sum  of 


1,000^.,  and  had  received  that  sum  (which 
must  be  the  hjrpothesis)  within  the  ten  days, 
and  before  tilie  time  for  giving  his  bond 
expired,  I  should  not  have  thought  that  it 
affected  Ids  liability  to  give  the  bond  within 
the  appointed  time.  It  is  urged  that  in  the 
state  of  things  supposed  the  1,000/.  might 
not  have  been  paid  as  stipulated,  and  so  a 
breach  of  covenant  by  the  respondent  might 
have  occurred  within  the  ten  days.  If  it 
did,  I  should  still  be  of  opinion  that  the 
appellant  was  bound  to  give  or  tender  his 
bond  to  the  respondent  within  the  prescribed 
time.  The  right  to  have  the  security  of  two 
responsible  sureties  for  the  performance  of 
the  appellant's  covenant  was  a  very  material 
thing  to  the  respondent's  company  and  of 
the  essence  of  iJie  contract,  and  I  do  not 
think  it  could  be  affected  by  anything  volun- 
tarily done  by  the  appellant  within  the 
ten  days. 

It  was  also  contended,  by  the  appel- 
lant, that  the  covenants  to  give  the  bonds  by 
the  appeUant  and  respondent  respectively 
were  mutual  covenants  dependent  one  on 
the  other;  and  that  Acre  was  no  default  by 
the  appellant  until  that  instant  of  time 
at  whidi  there  was  a  like  default  by  the  re- 
spondent, and  that  the  respondent,  being  in 
like  defaidt,  could  not  defend  himself  by 
pleading  the  default  of  the  appellant  But 
I  fear  that  this  is  not  the  true  meaning  and 
effect  of  the  contract  The  engagements  to 
give  the  bond  are  not  entered  into  in  con- 
sideration one  of  the  other;  but  the  falfil- 
ment  of  his  own  engagement  by  each  of  the 
parties  is  a  necessary  preliminary  to  his 
right  to  recover  on  the  agreement.  It  is  the 
true  intent  and  object  of  the  agreement  that 
each  party  should  find  security  within  the 
time  prescribed  If  this  be  not  done  by 
either  party,  both  may  be  in  effect  released 
from  l&e  contract,  which  may  fall  to  the 
ground;  but  neither  party  can  recover  for 
breach  of  the  covenants  in  the  agreement 
unless  he  has  performed  this  precedent  obli- 
gation. I  therefore  move  your  Lordships 
Uiat  the  judgment  of  the  Court  below  be 
affirmed. 

Lord  Crakwobth. — My  Lords,  I  think 
that  the  judgment  of  the  House  ought  to 
be  for  the  defendant  in  error.  I  agree  with 
the  opinions  of  the  learned  Judges  that  the 
giving  of  the  bond  must  have  been  intended 


246 


COURT  OF  COMMON  PLEAS : 


[N.S. 


to  be  a  condition  precedent  to  any  right  of 
action  for  breach  of  any  of  the  oorenants 
contained  in  the  indenture.  On  any  other 
hypothesis  the  bond  would  be  nselesa  No 
doubt,  as  there  was  a  covenant  by  each 
party  with  the  other,  to  give  a  bond  with 
sureties  within  ten  days,  if  default  was  made 
in  giving  a  bond,  a  right  of  action  would 
accrue  for  breach  of  that  covenant;  but  such 
an  action  could  produce  no  fruit  to  the 
party  recovering  in  it  If  brought  before 
breach  of  any  of  the  other  covenants,  it 
could  only  result  in  nominal  damages.  If 
brought  after  a  breach,  no  damages  could 
be  recovered,  except  such  as  would  have 
been  recoverable  in  an  action  founded  on 
the  breach  itself.  It  would  give  no  right 
against  any  sureties,  the  obtaining  of  which 
right  was  the  sole  object  of  the  bond.  It 
was-  argued  that  the  circumstance  that  the 
bonds  were  to  be  given  not  immediately, 
but  within  ten  days,  was  inconsistent  with 
the  hypothesis  of  a  condition  precedent  A 
breach,  it  was  suggested,  might  occur  within 
the  ten  days,  and  so  a  right  of  action  might 
accrue,  before  any  bond  need  have  been 
given.  This  does  not  appear  to  me  inconsis- 
tent with  the  hypothesis  of  a  condition 
precedent.  Probably  the  parties  knew  that, 
practically,  no  breach  could  occur  within 
the  ten  days;  but  even  if  that  is  not  so,  the 
party  injured  by  a  breach  of  covenant  within 
ten  days  might,  by  giving  his  bond,  put 
himself  in  a  condition  to  sue  for  the  breach, 
for  it  would  certainly  be  no  answer  on  the 
part  of  the  defendant  sued  for  the  breach  to 
say,  that  he  had  not  given  his  bond  Sup- 
pose, for  instance,  that  the  plaintiff  had  on 
the  day  of  the  date  of  the  indenture  moored 
a  proper  ship  alongside  Morden's  Whaif^ 
but  that  after  the  expiration  of  seven  days, 
the  defendant  refused  to  pay  him  the  1,000/. 
The  plaintiff,  if  he  had  given  a  proper  bond 
with  sureties  to  the  dedfendant,  would  then 
have  been  in  a  condition  to  matntain  an 
action  for  breach  of  covenant  against  the 
defendant,  whether  he  had  or  had  not  given 
a  proper  bond  to  the  plaintiff. 

But  it  was  argued,  that  even  assuming 
the  giving  of  the  bonds  to  be  conditions 
precedent,  still  they  must  be  treated  as 
mutual  and  dependent  conditions,  and 
that  the  defendant,  who  had  given  no 
bond  to  the  plaintiff,  could  not  insist 
on  the  want  of  such  a  bond  from  him. 


I  do  not  feel  the  force  of  this  argument 
There  la  nothing  in  the  indenture  making 
it  obligatoiy  on  either  party  to  apply  to  the 
other  for  his  bond.  By  giving  the  required 
bond,  the  party  giving  it  puts  himself  in  a 
condition  of  enforcing,  if  he  thought  fit,  the 
performance  of  the  covenants.  If  neither 
party,  as  was  the  case  here,  gave  any  bond, 
neither  party  could  sue  for  any  breadi  of 
covenant  This  was  the  opinion  of  the 
Courts  bdow,  and  in  that  view  of  the  ease 
I  concur. 

Lord  Ceblmsvord. — ^My  Lords,  I  agree 
with  the  dedsion  in  the  Court  of  Exche- 
quer Chamber,  afl&nniqg  the  judgment  of 
tiie  Court  of  Common  Pleas. 

The  question  is,  whether  the  fourth  plea 
is  an  answer  to  the  action;  or,  in  other 
words,  whether  the  giving  the  bond  by  the 
plaintiff  was  a  concUtion  precedent  to  his 
right  to  recover  damages  ftom  the  defen- 
dant for  his  non-fulfilment  of  his  part  of 
the  agreement 

The  only  parts  of  the  deed  neceesaiy  to 
be  noticed  are,  first,  the  covenants  of  the 
plaintiff,  that  he  would  forthwith,  at  his 
own  expense,  procure  the  Cornwall  frigate, 
or  some  other  suitable  ship  or  vessel,  and 
should  and  would  stow  or  cause  to  be 
stowed  on  board  the  said  ship  or  vess^  the 
Submarine  Telegraphic  cable,  which  was 
150  miles  in  length  or  thereabouts,  and 
was  then  at  Morden's  Wharf,  Blast  Green- 
wich, and  should  do  various  acts  in  fitting 
out  and  provisioning  the  ship  or  vessel, 
and  providing  sufficient  officers  and  crew, 
and  should  and  would  do  and  perform  all 
the  several  acts  thereinafter  covenanted  to 
be  performed  by  him  the  plaintifi^  and  have 
the  said  ship  fnUy  equipped  in  all  respects, 
and  ready  for  sea,  at  the  Nore,  on  or  before 
the  16th  of  July  then  next;  secondly,  the 
covenants  of  the  defendant  to  pay  the 
plaintiff  5,000/.  by  the  instalments  and  at 
the  times  thereinafter  mentioned,  that  is 
to  say,  the  sum  of  1,000/.  on  or  before  the 
expiration  of  seven  days  after  the  arrival 
of  the  said  ship  or  vessel  alongside  Mor- 
den*s  Wharf  aforesaid,  and  the  sum  of 
2,000/.  on  or  before  the  expiration  of  twenty- 
one  days  after  the  said  ship  should  have 
arrived  alongside  Mordents  Wharf  afore- 
said, and  the  sum  of  2,000/.,  the  remainder 
thereof,  when  and  so  soon  as  the  said  ship 
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should  put  to  aea  from  the  Nore;  and, 
lastly,  the  stipulation  for  mutual  bondS)  in 
these  terms :  "  And  it  is  hereby  agreed  and 
declared,  that  for  the  true  performance  of 
the  covenants  by  the  plaintiff  hereinbefore 
contained,  and  for  securing  any  penalties 
which  he  may  incur  under  these  presents, 
the  plaintiff  and  two  responsible  sureties 
shall,  within  ten  days  from  the  execution 
of  these  presents,  give  and  execute  to  the 
defendant  a  bond  in  the  penal  sum  of 
5,000/.;  and  for  the  due  performance  of 
the  covenants  on  the  part  of  the  defen- 
dant hereinbefore  contained,  the  defendant 
and  two  responsible  sureties  shall,  within 
ten  days  from  the  execution  of  these  pre- 
sents, give  and  execute  to  the  plaintiff  a 
bond  in  the  penal  sum  of  5,000//' 

The  learned  counsel  for  the  plaintiff 
argued  that  the  covenant  on  the  part  of  the 
plaintiff  to  give  the  bond  could  not  be 
intended  to  be  a  condition  precedent, 
because  he  was  forthwith  bound  to  procure 
the  ship  or  vessel;  so  that  he  was  to  do  an 
act  before  the  ten  days  had  expired  within 
which  the  bond  was  to  be  given ;  and  also 
that  the  defendant  having  covenanted  to 
pay  the  plaintiff  1,000/.  on  or  before  the 
expiration  of  seven  days  after  the  arrival 
of  the  ship  or  vessel  at  Morden's  Whar^ 
and  the  money  being  appointed  to  be  paid 
on  a  day  which  might  happen  before  the 
expiration  of  the  ten  days  within  which 
the  bond  was  to  be  given,  the  giving  of 
the  bond  could  not  be  a  condition  prece- 
dent, according  to  the  first  rule  upon  the 
subject  of  dependent  and  independent  cove- 
nants laid  down  in  the  notes  to  Pordage 
V.  CoU  (1).  They  also  contended  that  the 
case  fell  within  the  third  rule  stated  in 
these  notes,  as  it  was  a  covenant  going 
only  to  part  of  the  consideration,  the  breach 
of  whidi  might  be  paid  for  in  damages. 
These  rules  are  not  proposed  for  the  pur- 
pose of  absolutely  determining  the  depen- 
dence or  independence  of  covenants  in  all 
cases,  but  merely  as  furnishing  a  guide  to 
the  discovery  of  the  intention  of  the  parties. 
For,  as  Lord  Kenyon  said,  in  Porter  v. 
Shepherd  (19),  "  Conditions  are  to  be  con- 
strued to  be  either  precedent  or  subsequent^ 
according  to  the  fair  intention  of  the  par- 
ties, to  be  collected  from  the  instrument; 

(19)  6  Term  Rep.  668. 


and  technical  words  (if  there  be  any  to 
encounter  such  intention)  should  give  way 
to  that  intention." 

Now,  what  may  fairly  be  considered  to 
have  been  the  intention  of  the  parties  upon 
the  whole  scope  and  object  of  the  deed  in 
question?  Putting  the  agreement  into  a 
^ort  form,  it  amounts  to  this :  the  defen- 
dant says  to  the  plaintiff,  "In  consider- 
ation of  your  doing  certain  acts,  and  giving 
me  a  bond,  with  sureties,  to  secure  the 
performance  of  your  covenants  to  do  these 
acts,  I  will  pay  you  a  sum  of  5,000/.  and 
give  you  a  bond  with  sureties  to  secure  the 
payment"  And  the  plaintiff,  on  the  other 
hand,  covenants  to  do  the  acts  and  to  give 
the  bond  in  consideration  of  the  perform- 
ance by  the  defendant  of  the  covenants  on 
his  part  to  be  performed. 

Upon  this  short  summary  of  the  deed 
there  could  scarcely  be  a  doubt  that  either 
party  might  refuse  to  perform  his  part  of 
tilie  agreement,  until  he  was  secured  by  the 
bond  of  the  other. 

But  the  counsel  for  the  plaintiff  say. 
that  the  particular  terms  of  the  deed  shew 
that  this  could  not  be  the  intention.  In 
particular  they  laid  great  stress  on  the  word 
"  forthwith,"  in  the  plaintiff's  covenant,  to 
procure  the  vessel,  which  they  interpreted 
to  mean  "immediately,"  and  they  urged 
this  as  a  proof  that  the  giving  the  bonds 
could  not  be  meant  to  be  conditions  prece- 
dent, because  this  act  of  the  plaintiff  must 
necessarily  have  been  done  before  the  expi- 
ration of  the  ten  days,  to  the  last  moment 
of  which  the  defendimt  was  at  liberty  to 
delay  the  execution  of  the  bond  And  they 
also  insisted  upon  the  clause  for  pajnnent 
by  the  defendant  of  1,000/.  before  the 
expiration  of  seven  days  after  the  arrival 
of  the  vessel  at  Morden's  Wharf,  which 
might  have  happened  within  the  ten  days; 
and  therefore  they  argued  that  the  case  in 
both  these  respects  was  within  the  first 
rule  in  the  notes  to  Pordage  v.  Cole  (1). 

It  appears  to  me  that  too  great  force  was 
attributed  to  the  wcffd  "forthwith"  in  the 
agreement,  and  that  all  that  was  meant  by 
it  was  that  the  plaintiff  was,  without  delay 
or  loss  of  time,  to  procure  a  suitable  vessd 
for  receiving  the  telegraphic  cable.  And 
to  quicken  his  diligence  the  defendant 
covenanted  to  pay  him  1,000/.  within  seven 
days  after  the  arrival  of  the  vessel  at  Mor- 
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den's  Whart  Out  of  regard  to  hiB  own 
interest,  too,  the  plaintiff  would  use  all 
expedition  in  commencing  the  performance 
of  the  agreement,  because,  unless  he  had 
the  vessel  with  the  cable  on  board  equipped 
and  ready  for  sea  by  the  15th  of  July,  he 
would  have  been  liable  to  pay  200/.  per 
week  for  his  de&ult  I  thiidc  that  the 
plaintiff  could  not  have  been  compelled  to 
take  a  single  step,  nor  to  incur  the  smallest 
expense  towards  procuring  the  vessel,  till 
he  was  secured  by  having  the  defendant's 
bond ;  and  that  if  he  chose  to  proceed  with- 
out having  this  security,  eveiything  he  did 
was  at  his  own  peril  If  ^e  defendant 
wished  to  obtain  the  plaintiff's  progress 
within  the  ten  days,  he  might  have  exe- 
cuted and  delivered  his  bond,  and  then  he 
would  have  performed  all  that  was  required 
of  him  till  the  first  instalment  of  the  5,000^ 
became  due. 

It  is  a  strong  circumstance  indicative  of 
the  intention  of  the  parties,  that  the  stipu- 
lations with  respect  to  the  mutual  bonds 
should  be  conditions  precedent,  that  these 
stipulations  follow  all  the  covenants  entered 
into  on  both  sides,  and  that  they  are 
agreed  and  declared  to  be  given  "for  the 
true  performance  of  the  covenants  herein- 
before contained."  They  are  obviously 
intended,  therefore,  to  be  mutual  securities 
for  the  performance  of  all  the  covenants  by 
each  of  the  parties  respectively.  This,  I 
think,  takes  away  all  ground  for  saying 
that  the  covenants  for  giving  the  bonds  go 
only  to  part  of  the  consideration,  and  that 
a  breach  of  them  may  be  paid  for  in 
damages.  Though,  strictly  spwJdng,  they 
enter  into  and  form  part  of  the  consider^ 
ation  on  both  sides,  yet  they  extend  to  the 
whole  of  the  covenants  contained  in  th^ 
deed,  and  are  an  essential  and  vital  part  of 
the  agreement  between  the  parties.  Nor  is 
it  easy  to  see  how  a  breach  of  them  could 
be  compensated  in  damages,  or  what  esti- 
mate could  be  formed  of  the  measure  of 
damages  for  their  non-fulfilment. 

I  do  not  think  that  anything  in  favour 
of  the  plaintiff  can  be  made  of  the  circum- 
stance of  the  defendant  not  having  given 
his  bond.  It  appears  to  me  that  the  mutual 
default  of  the  parties  bad  the  effect  of 
virtually  putting  an  end  to  the  agreement, 
because  neither  of  th^m  was  in  a  situation 
to  insist  upon  performance  by  the  other. 


A  supposed  case  was  put  at  the  bar,  of 
the  plaintiff,  after  the  ten  days  had  expired 
without  his  bond  having  been  given,  going 
on  to  perform  his  covenants,  and  afUvwaids 
in  an  action  to  recover  the  amount  stipu- 
lated to  be  paid  by  the  defendant,  b^g 
met  by  a  plea  of  Uie  non-performance  <^ 
the  condition  precedent.  I  have  no  diffi- 
culty in  saying  that  in  such  a  case  the 
party  who  may  avail  himself  of  the  non- 
performaace  of  a  condition  precedent,  but 
who  allows  the  other  side  to  go  on  and 
perform  the  subsequent  stapulations,  has 
waived  his  right  to  insist  upon  the  unper- 
formed condition  precedent^  as  an  answer 
to  the  action. 

Looking  to  the  whole  of  the  deed,  I  am 
satisfied  Uiat  it  was  the  intention  of  the 
parties  that  each  should  receive  from  the 
other  a  bond  as  a  security  for  the  perfonn- 
ance  of  the  covenants  before  either  was 
bound  to  proceed  to  perform  any  of  the 
stipulations  contained  in  the  deed.  Fur 
these  reasons  I  think  the  judgment  of 
the  Exchequer  Chamber  ought  to  be 
aflirmed. 

JudffmetU  affirmed. 


1865.      )    STAGEY,  appellant^  whitk- 
Jan.  25,    j  hubst,  respondenL 

Game — Treipass  in  Pursuit  of  Game— 
Aiding  and  abetting — Evidence, 

In  support  of  an  informaiumj  under 
the  II  d:l2  Vict  c.  43.  s.  5,  against  A,  for 
aiding  and  abetting  B.  to  commit  the  offence 
of  trespass  in  pursuit  of  game^  there  was 
evidence  that  A,  drove  B.  in  a  conveyance 
along  a  tumpike-road  for  a  lawful  pur- 
pose; that  the  conveyance  vku  afterwards 
stopped^  whenB.  got  out  and  entered  a  field 
and  shot  a  hare,  which  he  gave  to  A,  on 
returning  to  the  conveyance^  and  A,  then 
drove  along  the  road: —  Held,  tkcA  there 
was  evidence  on  which  the  Justices  might 
find  A,  guilty  of  the  offence  so  charged, 

[For  the  report  of  the  above  case,  see 
84  Law  J.  Hep.  (n.s.)  M.C.  p.  94.] 
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Mdropolitan  Buildings  Act  (18  <i&  19 
Vict  €.  \22.)-—PaHy-Wall,  Expense  of 
Repairing — "  OionerJ* 

The  lessee  of  a  house  for  a  long  term  of 
yearsj  who  has  underlet  it  in  different  por- 
tions to  different  tenants,  and  who  is  in 
receipt  ofthfi  rents  from  such  underlettings, 
is  the  ^* owner"  of  the  party^waU  of  such 
house  within  ike  meaning  of  the  Metropolitan 
Buildings  Act  (18  <£r  19  Vict,  c.  122),  not- 
withstanding the  underUuings  create  a 
greater  interest  in  the  under-tenants  than 
that  of  a  yearly  tenancy,  and  he  is  liable  as 
such  owner  to  pay  to  the  adjoining  owner  a 
proportion  of  the  expenses  incurred  by  the 
latter  in  repairitig  the  wall  in  obedience  to 
the  requisition  of  the  Commissioners  of  Sewers 
made  under  that  act. 

This  was  an  action  to  recover  the  sum  of 
86/.  9tf.  9d,  as  the  defendant's  proportion 
of  expenses  in  respect  of  repairing  a  party- 
wall,  situate  on  Uie  west  side  of  premises 
Na  37,  Eastcheap,  and  on  the  east  side  of 
premises  No.  38,  Eastcheap,  in  the  city  of 
London.  The  party-wall  being  in  a  danger- 
ous state,  on  the  16th  of  June  1863  the 
Commissioners  of  Sewers,  acting  under  the 
powers  given  them  by  the  clauses  relating 
to  dangerous  structures  in  the  Metropolitan 
Buildings  Act,  18  &  19  Vict  c.  122,  gave 
notice  to  both  the  plaintififls  and  defendant, 
as  the  owners  or  occupiers  of  such  party- 
wall  to  pull  it  down  and  have  it  repured. 
In  compliance  with  this  notice,  the  plain- 
tifis,  who  occupied  the  premises  No.  38, 
Eastcheap,  did  what  was  so  required;  and 
at  the  triiJ,  before  Erie,  C.  J.,  at  the  London 
Sittings  after  Michaelmas  Term,  1864,  the 
only  question  in  dispute  which  it  is  now 
necessary  to  notice  was,  whether  the  defen- 
dant was  owner  of  the  premises  No.  37, 
Eastcheap,  within  the  mefining  of  the  said 
Metropolitan  Buildings  Act,  and  therefore 
liable  as  adjoining  owner  to  pay  the  plain- 
tifis  the  amount  sought  to  be  recovered  in 
this  action.    With  respect  to  this  question 
it  appeared  the  defendant  held   the  pre- 
nuses  No.  37,  Eastcheap,  for  a  long  term 
of  years  under  a  lease  from  the  freeholder, 
and  that  he  had  underleased  the  ground- 
floor  of  the  premises  to  a  Mr.  Collins,  for 
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twenty-one  yean,  and  had  let  the  two 
upper -floors  to  a  Mr.  Berridge,  under  a 
written  agreement,  not  under  seal,  for 
a  tenn  of  seven  years  and  a  half,  from 
November  1861,  and  that  he  was  in  receipt 
of  rent  in  respect  of  both  these  underlettings. 
It  did  not  appear  whether  the  rest  of  the 
house  was  let  by  the  defendant  or  not,  but 
he  did  not  himself  occupy  it 

On  behalf  of  the  plMntifls  it  was  con- 
tended that  the  defendant  was  "owner" 
within  the  meaning  of  the  act,  and  that  the 
underletting  to  Berridge  did  not  give  a 
greater  legal  interest  to  Berridge  than  that 
of  a  yeariy  tenancy,,  and  therefore  was  not 
sufficient  to  prevent  the  defendant  frt>m 
being  such  "  owner." 

A  verdict  was  found  for  the  plaintiffs  for 
the  amount  claimed,  and  the  defendant 
afterwards,  pursuant  to  leave  reserved,  ob- 
tained a  rule  nisi  to  set  such  verdict  aside, 
and  to  enter  instead'a  verdict  for  the  de- 
fendant or  a  nonsuit,  on  the  ground,  inter 
alia,  that  ^e  defendant  was  not  liable 
inasmuch  as  he  had  underlet  all  the  pre- 
ndses  for  a  greater  term  than  a  tenancy 
from  year  to  year. 

Coleridge  and  Day  shewed  cau8& — 
The  defendant  would  be  liable  as  an 
adjoining  owner  within  the  meaning  of  the 
act,  even  if  he  had  let  all  the  premises  for 
a  greater  term  than  a  yearly  tenancy.  The 
interpretation  clause,  section  3,  of  the 
act  (18  k  19  Vict.  c.  122.)  states  that 
"  owner  "  "  shall  apply  to  every  person  in 
possession  or  receipt  either  of  the  whole 
or  of  any  part  of  the  rents  or  profits  of  any 
land  or  tenement,  or  in  the  occupation  of 
such  land  >  or  tenement  other  ^an  as  a 
tenant  from  year  to  year,  or  for  any  less 
term,  or  as  a  tenant  at  wiU."  Section  82, 
with  reference  to  the  provisions  relating  to 
party  structures  (and  a  wall  is  such, — see 
section  69),  defines  a  '^  building  owner"  as 
"  one  of  the  owners  of  the  premises  sepa- 
rated by  at  adjoining  any  party  structure 
as  is  desirous  of  executing  any  work  in 
respect  of  such  party  structure,"  and  calls 
"  the  owner  of  the  other  premises  the  ad- 
joining owner";  and  section  88.  makes  pro- 
vision for  expenses  to  be  borne  jointly  by 
the  building  owner  and  adjoining  owner, 
and  states  that,  ''if  any  party  structure  is 
defective  or  out  of  repair,  the  same  shall 
be  borne  by  the  building  owner  and  adjoin- 
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ing  owner  in  due  proportion,  regard  being 
had  to  the  use  that  each  owner  makes  of 
such  stmctura"  Here  the  defendant  is 
shewn  to  be  in  the  receipt  of  the  whole  of 
the  rents  and  profits  issuing  out  of  the 
adjoining  premises,  and  he  therefore  comes 
within  the  words  of  the  first  part  of  sec- 
tion 3.  .  The  case  of  MourUyan  v.  Labalr 
numdiere  (!)  is  distinguishable  from  the 
present.  There  the  appellants,  who  were 
seised  in  fee  of  the  building,  had  let  it  on 
lease  for  a  term  of  years  to  one  person, 
who  was  in  occupation  of  the  whole  build- 
ing, and  therefore  such  lessee  and  not  the 
appellants  was  held  to  be  the  ''owner'* 
within  the  meaning  of  this  Metropolitan 
Buildings  Act  That  is  very  different  from 
the  present  case,  where  the  defendant  has 
let  out  various  portions  of  the  premises  to 
several  persons,  he  alone  being  in  posses- 
sion of  the  profits  of  the  entire  building. 
So  in  Evelyn  v.  WMcheord  (2),  as  the  rent 
reserved  to  the  lessor  by  the  lease  was  only 
a  peppercorn,  he  was  not  considered  to  be 
in  possession  of  the  profits,  and  was  held 
not  to  be  the  owner,  as  defined  by  this 
statuta  With  regard  to  the  interest  which 
Berridge  has  in  the  premises,  it  is  only  that 
of  a  yearly  tenant,  the  agreement  not  being 
under  seal,  and  therefore  void  as  a  lease. 
The  case  of  Cowm  v.  Phillips  (3)  will  be 
relied  on  by  the  defendant  as  shewing  that 
such  a  tenant  would  be  treated  in  equity 
as  an  owner,  but  that  was  for  the  pur- 
pose of  entitling  him  to  notice  before 
alterations  could  be  made  by  an  adjoining 
owner,  and  does  not  apply  to  the  present 
question. 

HogginSy  in  support  of  the  rule. — ^The 
defendant  has  underlet  the  premises,  and 
is  no  longer  the  owner  in  possession,  and 
therefore,  according  to  the  principle  of  the 
authorities,  especially  that  of  Mourilyan 
v.  Lahalmondtere  (1),  he  is  not  the  owner 
who  is  made  liable  for  the  repairs  in  ques- 
tion by  the  Metropolitan  Buildings  Act 
In  that  case  Crompton,  J.  says,  '*  It  seems 
to  me  that  the  statute  contemplated  that 
where,  as  in  this  case,  there  is  both  a  first 

<1)  1  El.  &  E.  538 ;  B.  c.  80  Law  J.  Rep.  (h.s.) 
M.C.  95. 

(2)  1  E.  B.  &  E.  126;  s.  c.  27  Law  J.  Rep.  (n.b.) 
M.C.  211. 

(3)  38  Beav.  18. 


owner  in  receipt  of  the  rents  and  profits, 
and  a  second  statutable  owner  by  viitae  of 
occupation  for  a  longer  tenn  than  from 
year  to  year,  such  last  owner  is  to  be  the 
party  liable  for  these  expenses.  One  strong 
ground  for  this  view  is  that  no  other  party 
would  have  the  right  to  enter  the  premises 
and  pull  down  such  part  as  was  ruinous." 
To  be  "  owner  "  within  the  act  he  must  be 
more  than  landlord  of  the  premises ;  he  most 
be  in  possession,  and  so  have  the  power  to 
do  the  works  required  by  the  Oonmiissioners 
to  be  done  in  order  to  make  the  dangerous 
structure  safe.  The  present  defendant 
having  let  the  premises  had  no  right  to 
enter  and  repair  the  wall,  and  if  he  were 
made  liable  in  this  action  he  would  have 
no  remedy  over.  He  has  parted  with  the 
premises  for  a  greater  estate  than  that  of  a 
yearly  tenancy,  and  is  therefore  according 
to  the  statute  not  liable  as  owner.  The 
case  of  Cawfn  v.  Phillips  (3)  is  directly  in 
point  to  shew  that  Berridge  has  a  greater 
interest  than  that  of  a  yearly  tenant  In 
that  case  the  Master  of  the  Rolls  held  that 
a  tenant  in  possession  who  had  an  equit- 
able interest  only  under  an  agreement  for 
a  lease  for  a  term  of  years  was  in  equity 
an  adjoining  owner  under  the  Metropolitan 
Buildings  Act 

ErIiS,  C.J. — ^This  was  an  action  by  one 
adjoining  owner  against  another  adjoining 
owner  to  recover  a  contribution  in  re- 
spect of  a  party-wall,  which  was  found 
to  be  a  dangerous  structure,  and  was  re- 
quired by  the  Commissioners  of  Sewers  to 
be  pulled  down  by  virtue  of  the  powers  in 
the  Metropolitan  Buildings  Act  For  the 
purposes  of  the  present  rule,  it  must  be 
taken  that  the  plaintiffs,  the  owners  on  the 
east  side,  had  done  all  that  was  necessary 
under  the  act  to  make  Harris,  the  defendant, 
liable  for  the  contribution  sought  to  be 
recovered.  It  appeared  at  the  trial  that 
Harris  held  the  premises  on  the  west  side 
of  the  plaintiffs  upon  the  terms  upon  which 
the  greater  part  of  the  house  property 
withm  the  Metropolitan  Buildings  Act  is 
held,  namely,  that  he  had  a  long  lease, 
say  for  eighty  or  ninety  years,  probably  at 
a  ground-rent,  and  that  he  was  making  a 
profit  by  letting  out  the  premises  in  floois ; 
that  is,  the  ground  floor  by  lease  to  Collins 
for  twenty-one  years,  and  the  two  upper 
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floors  to  Benidge  under  an  agreement  for 
seven  years,  wfaiicli,  according  to  the  case 
of  Cowen  v.  Phillips  (3),  before  the  Master 
of  the  Rolls,  gaye  him  in  equity  all  the 
rights  of  a  legal  estate  for  the  seven  years, 
thongh  it  was  only  good  in  equity.  There 
is  no  evidence  how  the  first  floor  was  dis- 
posed of;  but  it  was  not  occupied  by  Harris, 
and  I  assume  for  the  pnrpose  of  the  present 
judgment  that  it  was  occupied  by  a  person 
unknown,  for  a  term  unknown.  Harris 
being  in  receipt  of  the  rents  and  profits 
in  the  manner  that  I  have  mentioned, 
the  claim  is  made  against  him ;  and  it 
seems  to  me  thatunder  section  3.  he  clearly 
is  the  ^'  adjoining  owner."  By  that  section 
the  word  "  owner  "  is  applied  to  every  per- 
son in  possession  or  receipt  either  of  the 
whole  or  of  any  part  of  the  rents  or  profits 
of  any  land  or  tenement,  or  in  tho  occupa- 
tion thereof  other  than  as  tenant  from  year 
to  year.  He  was  the  owner  in  possession  or 
receipt  of  all  the  rents  and  profits  of  this  tene- 
ment^ and  he  is  the  adjoining  owner.  Then 
the  party-wall  having  been  pulled  down 
and  a  chum  made  against  him  as  adjoining 
owner,  he  says,  '^I  am  not  the  owner, 
because  I  am  not  in  the  immediate  posses- 
sion of  the  premises,  because  it  is  let  out  in 
the  way  above  mentioned.''  Is  that  any  bar 
to  this  action  7  As  I  read  the  statute,  it  is 
not  Then  the  wall  was  a  dangerous  structure, 
and  was  required  to  be  pulled  down.  It 
was  pulled  down  by  the  plaintiffs,  who  were 
building  owners  within  the  statute ;  and 
section  73,  as  I  read  it,  gives  the  building 
owner  who  pulls  down  the  structure  and 
builds  up  another  in  its  place  a  right  to 
demand  repayment  of  the  expenses.  '  It 
says,  "  all  expenses  incurred  " — (I  leave  out 
the  words,  "  by  the  said  Commissioners," 
because  the  building  owner  is  in  the 
place  of  the  Commissioners — all  expenses 
incurred  by  the  building  owner — as  I 
read  it)  'Mn  respect  of  any  dangerous 
structure  shall  be  paid  by  the  owner  of 
such  structure,  but  without  prejudice  to 
his  right  to  recover  the  same  from  any 
leasee  or  other  person  liable  to  the  expenses 
of  the  repairs."  It  seems  to  me  to  be  per- 
fectly clear  that  the  party  upon  whom  the 
duty  of  payment  is  cast  is  the  owner  of 
the  structure  within  the  meaning  of  sec- 
tion 3,  namely,  a  person  in  possession  or 
leceipt  of  the  rents  or  profits  of  the  pre- 


mises, that  is  to  say,  the  person  having  a 
beneficial  lease,  and  entitled  to  the  rack- 
rent.  The  words  '^  without  prejudice  to 
his  right  to  recover  the  same  from  any 
lessee  or  other  person  liable  to  the  pay- 
ment of  such  expenses  of  repairs  "  clearly 
refer  to  the  owner  of  a  long  term  who  has 
underlet  the  premises,  ^ere  is  a  very 
great  convenience  in  giving  to  the  building 
owner,  who  has  been  called  on  to  do  the 
work  required  in  the  case  of  a  party  struc- 
ture, aright  of  proceeding  for  the  expenses 
against  the  owner  of  the  entire  premises, 
instead  of  against  every  one  of  the  sub- 
tenants, where  the  premises  are  let  out, 
as  here,  in  different  portions,  namely, 
one  floor  to  one  tenant  and  another  floor 
to  another.  And  the  contrary  would  not 
only  be  very  inconvenient,  but  lead  to 
great  injustice.  For,  take  the  case  of 
the  man  who  has  taken  one  floor  of 
the  house  for  a  term,  of  which  only 
four  and  a  half  years  remain,  it  would  be 
an  enormous  injustice  to'  make  him  pay 
the  entire  expense  of  building  up  that 
portion  of  the  party-wall  which  adjoins  his 
floor.  That  the  statute  contemplated  some- 
thing in  the  nature  of  a  permanent  interest 
in  the  adjoining  owner  of  the  whole  of  the 
premises  appears  from  section  84,  which 
enables  the  adjoining  owner  to  require  the 
building  owner  to  build  chimneys,  jambs, 
recesses,  and  other  like  works  belonging  to 
the  permanent  structure  of  the  adjoining 
house.  It  seems  much  more  reasonable  to 
give  the  right  to  insist  on  modifications  of 
the  structure  of  the  party-wall  to  the  per- 
son entitled  to  the  long  lease  of  the  entirety 
of  the  premises  than  to  allow  such  a  right 
to  be  exercised  according  to  the  caprice  or 
convenience  of  the  persons  having  leases  of 
the  separate  floors.  It  seems  to  me  that 
the  lessee  of  the  entire  premises  for  a  long 
term,  who  is  in  the  receipt  of  the  rents 
and  profits  is  precisely  the  owner  contem- 
plated by  the  statute  against  whom  the 
building  owner  is  to  have  recourse ;  and  I 
think  that  section  97,  construed  in  this 
way,  tallies  exactly  with  it.  That  section 
enacts  that  in  respect  of  expenses  to  be 
borne,  the  owner  immediately  entitled  in 
possession  to  premises,  or  the  occupier 
thereof,  shall,  in  the  first  instance,  pay  such 
expenses,  with  this  limitation,  that  no 
occupier  shall  be  liable  to  pay  any  sum 
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exceeding  the  amount  of  rent  dae  or  to 
become  due  from  him  in  respect  of  the 
premises.  The  owner  immediately  entitled 
in  possession  primd  facie  would  be  the 
person  to  pay,  and  the  clause  has  not  con- 
templated cases  where  the  tenant  in  fee 
might  be  in  possession  of  the  land.  I 
think  that  the  clause  refers  to  the  definition 
in  section  3.  of  the  word  "  owner,"  and 
it  means,  '^in  the  receipt  of  the  rents 
and  profits,"  and  is  put  in  contradis- 
tinction to  an  occupier  of  the  premises, 
because  the  first  is  liable  to  the  entire 
demand,  and  the  other  is  liable  only  to  the 
extent  of  the  rent  that  might  be  due  or 
become  due  from  him.  I  think  that  what 
the  legislature  had  in  contemplation  was 
making  the  party  entitled  to  the  perma- 
nent interest  liable,  since  by  section  74. 
if  the  ''  owner "  cannot  be  found,  or  will 
not  pay,  the  Commissioners  have  power  to 
sell  the  structure,  and  it  would  be  very 
inconvenient,  to  say  the  least,  to  think 
of  selling  in  the  case  of  the  default  of  a 
sub-lessee,  who  might  have,  as  in  the  pre- 
sent case,  an  interest  only  for  four  years 
and  a  hal£  To  my  mind  the  statute 
has  a  thoroughly  rational  and  conve- 
nient interpretation,  upon  the  principle  I 
have  Htated.  I  dp  not  mean  to  say  but 
that  the  owner  in  fee  simple,  or  somebody 
else,  also  may  be  liabl&  I  do  not  pronounce 
any  opinion  upon  that  But  my  opinion  is 
clear  that  the  owner  of  a  long  term,  who 
has  underlet  the  premises,  and  who  is  en- 
titled to  the  rack-rents,  is  liable.  The  cases 
adverted  to  do  not  throw  much  light  upon 
the  question  before  us.  In  the  case  of  Eve- 
lyn V.  Wkichcord  (2),  Eveljm  was  the  owner 
in  fee  ^ho  had  leased  the  land  to  one  Searle 
at  a  perpercom  rent,  with  a  covenant  by 
Searle  to  build  houses  on  the  land  so  let, 
and  the  claim  made  by  Whichcord,  who  was 
the  district  surveyor,  was  for  surveying  the 
houses  which  Searle  was  building,  and  in 
respect  of  which  Searle  was  the  person  for 
whom  the  service  was  done,  and  on  his  be- 
coming bankrupt  Whichcord  made  a  claim 
for  his  fees  under  section  51.  of  this  Metro- 
politan Buildings  Act  on  Evelyn,  the  owner 
of  the  fee  simple.  The  judgment  was  that 
he  was  not  liable,  for  he  was  not  the  owner 
within  the  definition  in  section  3 ;  because, 
as  stated  in  the  judgment  of  Crompton,  J., 
it  is  enacted  that  t^e  word  "owner"  shall 


apply  to  a  person  entitied  to  the  rents  and 
profits;  whereas  a  peppercorn  rent  cannot 
be  called  a  rent  or  profit.  I  am  reported  to 
have  only  said  in  that  case,  ^*  Under  the 
peculiar  circumstances  of  this  case  I  read 
the  statute  as  my  Lord  does."   It  was  very 
clear  to  my  mind,  in  that  case,  that  it  ww 
the  duty  of  the  Judges  to  look  a  long  way 
round  before  they  shifted  the  liabiUtyto 
pay  the  surveyor  from  the  builder  to  the 
owner  of  the  fee  simple.    The  statute  states 
that  '^  owner"  means  the  man  entitled  to 
the  rents  and  profits,  and  I  considered  in 
that  case  that  the  beneficial  interest  was  in 
the  lessee  of  the  term,  and  not  in  the  poson 
entitled  only  to  a  peppercorn  rent    That 
case  throws  veiy  little    light  upon   the 
present  one,  because  it  has  nothing  to  do 
with  the  rights  between  owners  of  a  paity- 
walL   The  same  observati^m,  to  my  mind, 
applies  to  the  case  of  Mourilyan  v.  Labair 
mondiere  (1).    There  a  chapel  had  been  let 
by  Monrilyan  to  one  Neill  for  twoity-one 
years,  with  a  covenant  by  Neill  to  keep  it  in 
repair.  I  do  not  understand  that  there  was 
any  question  there  of  building  owner  or 
adjoining  owner.    The  conditions  of  the 
lease  were  not  performed,  and  the  chapel 
was  pulled  down  by  the  Commissioners 
because  it  was  in  a  dangerous  state,  and 
was  a  nuisance;  then,  as  between  .Lsbal- 
mondiere,  who  was  tihe  Commissioner  of 
Police,  and  Mourilyan,  the  owner  in  fee, 
the  Court  came  to  the   conclusion    that 
Mourilyan  ought  not  to  have  been  proceeded 
against  for  the  expenses  of  pulling  down  ^e 
chapel.    There  is,  I  think,  a  distinction  be- 
tween that  case  and  the  present;  but  in  one 
point  of  view  it  is  in  favour  of  the  judgment 
I  have  come  to.   The  Court  there  say  that 
the  action  ought  not  to  have  been  brou^t 
against  the  owner  of  the  fee,  but  against 
the  lessee  who  was  entitled  to  the  raits 
and  profits.    I  oonsid^  that  Neill,  during 
his  lease  for  twenty-one  years  under  a  cove- 
nant to  repair,  stood  exactly  «n  peari  jure 
with   Harris  in  the  present  case.     Neijl 
was    making  a  profit  of  the  chapel  by 
letting  parts  of  it^  for  I  assume  he  was 
making  a  profit  by  letting  the  pews,  and  he 
had  twenty-one  years  of  the  entirety  under 
a  covenant  to  put  it  in  repair,  and  he  was 
the  person  within  the  reasoning  of  that 
decision,  who  ought  to  have  been  called  on 
to  pay,  for  the  very  reason  that  Harris  oo^^t 
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to  be  called  on  bera.  It  would  be  a  source 
of  infinite  dispute  and  litigation,  if  without 
making  Harris  pay  the  whole,  the  building 
owner  had  to  go  against  the  different  under- 
tenants. In  coming  to  the  conclusion  at 
which  I  have  arrived,  I  do  not  in  the  smallest 
degree  contravene  any  of  the  authorities 
referred  ta 

Byles,  J. — After  the  manner  in  which 
my  Lord  has  dealt  with  this  case,  I  will 
only  add  a  very  few  words.  I  cannot  con- 
ceive, as  the  case  at  present  stands,  that  any 
donbt  can  now  remain  upon  the  question. 
I  think  it  right  to  say  that,  as  far  as  I  may 
venture  to  pronounce  an  opinion,  all  the 
three  cases  <k  Mourilyan  v.  Labalmondiere 
(1),  Evelyn  v.  WhichcQTd{2)  and  Gcwen  v. 
PUlUpaC^)  ^^^  rightly  decided.  In  the 
first  case  it  was  held  that  the  party  who  was 
a  tenant  for  twenty-one  years,  under  a  cove- 
nant to  repair,  was  the  party  liable,  and 
further  that  he  was  the  only  party  liable. 
It  is  quite  unnecessary  to  discuss  the  reasons 
why,  but  on  a  full  examination  of  the  sta- 
tute, I  come  to  the  conclusion  that  there 
is  no  reason  whatever  for  impugning  the 
soundness  of  that  decision.  Ilie  next  case 
18  that  of  Evelyn  v.  Whtchcord(2),  where  it 
was  held  that  a  receiver  of  a  peppercorn 
rent  was  not  in  the  beneficial  occupation  of 
the  rents  and  profits,  and  therefore  could 
not  be  the  owner  within  the  meaning  of 
the  statute.  The  third  case  was  Cawen 
V.  PMUips  (3),  and  it  is  to  this  effect : 
that  though  a  man  in  point  of  law 
may  be  a  tenant  from  year  to  year,  yet 
if  he  has  a  contract  for  a  term,  he  must 
be  taken  in  a  Court  of  equity  to  be  pos- 
sessed of  the  interest  contracted  for,  because 
equity  considers  that  to  be  done  which  is 
contracted  to  be  done.  That  case  only  shews, 
that  if  a  person  paying  a  rent,  and  therefore 
a  yearly  tenant,  has  a  contract  for  a  bene- 
ficial term,  he  would  be  the  party  liable 
under  the  statute.  Every  one  of  those  cases 
is  quite  consistent  with  our  decision  here. 
It  \&  plain  here  that  the  defendant  is  the 
''owner,"  both  within  the  meaning  of  the  act 
of  parliament  and  in  the  popular  sense  of  the 
word.  It  seems  to  me  he  is  more  than  that, 
he  is  the  occupying  owner.  It  appears  that 
the  ground-floor  and  the  basement  are  let 
to  one  tenant,  and  the  two  upper  floors  are 
let  to  another  tenant ;  and  on  the  terms  of  a 
letting  which  we  have  not  ascertained,  the 


residue  of  the  house,  or  a  portion  of  it,  is 
let  to  another.  What  is  there  to  shew  that 
the  demise  of  these  rooms  carries  any  inter- 
est whatever  in  the  party-wall?  If  such  a 
letting  were  to  carry  an  interest  in  the  party- 
wall,  so  might  the  letting  of  lodgings  carry 
with  it  such  an  interest.  We  certcunly  do  not 
find  that  the  defendant  demised  any  por- 
tion of  the  party-wall,  and  I  should  be 
astonished  if  I  took  a  lease  of  rooms  for  a 
term  of  years,  if  I  was  told  that  it  included 
a  demise  of  a  portion  of  a  party-walL  I 
quite  agree  witii  what  my  Lord  has  said, 
and  I  entertain  no  doubt  but  that  this 
verdict  ought  to  staftid. 

Smith,  J. — I  am  of  the  same  opinion. 
It  may  be  difficult'  to  put  a  definite  con- 
struction upon  this  statuta  The  best  the 
Court  can  do  is  to  look  narrowly  to  the 
facts  of  each  case.  I  think  that  in  this  case 
the  defendant  answers  the  description  of 
'^ owner''  in  the  statute.  He  is  in  the  imme- 
diate possession  of  the  whole  of  the  rents 
and  profits,  and  therefore  the  beneficial 
owner,  and  the  evidence  does  not  satisfy 
me  that  there  are  other  persons  who  answer 
that  description. 

Rule  discharged* 


1865. 
April  25. 


FOWLER  AND  ANOTHER  V,  THE 
ENOLISH  AND  SCOTTISH  MA- 
RINE INSURANCE  COMPANTy 
LIMITED. 


Marine  Insurance  —  Insurance  against 
War  Risks — Embargo — Total  Lass. 

By  a  policy  of  insurance  on  a  vessel 
against  capture  and  detention  the  assurers 
contracted  ^^  to  pay  a  total  loss  thirty  days 
after  receipt  of  official  news  of  capture  or 
embargo,  urUhout  vfaitingfor  condemnation," 
The  vessel  having  been  detained  under  an 
embargo  within  the  meaning  of  the  policy j 
— Held,  that  when  the  thirty  days  after  re- 
ceipt of  official  news  of  such  embargo  had 
expired,  the  assured  was  entitled  to  recover 
for  a  total  loss,  although  before  action,  but 
subsequently  to  such  thirty  days,  the  embargo 
was  taken  off  and  the  vessel  was  restored  to 
the  assured. 

This  was  an  action  on  a  policy  of  insur- 
ance, whicfi  was  tried,  before  Erie,  C.  J.,  at 
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the  London  Sittings  after  Michaelmas  Tenn 
1864. 

The  policy  was  upon  a  ship  called  Errut 
Jacob,  valued  at  2,500^.,  at  or  from  Kiga 
to  London,  and  the  insurance  was  ^'  only 
against  such  risks  as  are  excluded,  free  from 
capture,  seizure  and  detention,  or  the  con- 
sequences of  any  attempts  thereof,  to  pay 
a  total  loss  thirty  days  after  receipt  of  offi- 
cial news  of  capture  or  embargo,  without 
waiting  for  condemnation." 

The  first  count  of  the  declaration  set 
out  the  policy,  and  alleged  a  loss  by  the 
seizure  and  detention  of  Uie  ship  under  an 
embargo  by  the  King  of  Denmark,  and 
that,  before  action  brought,  thirty  days  after 
receipt  of  official  news  of  the  said  seizure 
and  detention  had  elapsed,  and  that  the 
defendants  had  not  indemnified  the  plain- 
tiffs against  the  said  loss,  or  paid  the  said 
sum  of  2,500^. 

The  defendants  pleaded  to  the  first 
count,  so  far  as  relates  to  the  total  loss 
of  the  ship,  first,  a  denial  of  the  deten- 
tion of  the  ship  under  an  embargo 
by  the  King  of  Denmark,  until  after 
the  lapse  of  thirty  days  after  receipt  of 
official  news  of  the  said  seizure ;  and 
secondly,  a  plea  to  the  effect,  that  within 
thirty  days  after  the  said  embargo,  and  be- 
fore action,  a  decree  was  made  by  the  King 
of  Denmark,  by  which  this  embargo  was 
taken  off,  and  that  the  ship  afterwards  sailed 
upon  and  completed  her  voyage  from  Higa 
to  London  in  safety. 

The  hcta  were  these:  The  ship,  the 
Umst  Jacoby  was  a  Prussian  ship,  and 
on  the  4th  of  December  1863,  in  the 
course  of  her  voyage  from  Biga  to  Lon- 
don, she  was  obliged  to  put  into  Elsi- 
nore  for  repairs.  War  being  then  imminent 
between  Denmark  and  Prussia,  the  plaintiffs 
on  the  15th  of  December  effected  the 
policy  in  question,  being  an  insurance  of 
the  vessel  against  war  risks  only.  On 
the  3rd  of  February  1864,  war  having 
been  declared  between  Denmark  and 
Prussia,  an  embargo  was  laid  by  the  Dan- 
ish Qovemment  on  the  Ernst  Jacob,  then 
still  at  £lsinora  On  the  4th  of  February 
a  telegram  was  received  at  Lloyd's,  giving 
information  of  the  embargo  on  the  Ermt 
Jacob,  and  on  the  same  day  an  entry  of 
the  loss  was  made  in  the  loss-book  at 
Lloyd's,  which  the  jury  founS  was   the 


official  news  contemplated  by  the  policy. 
The  thirty  days  after  the  receipt  of  such 
news  expired  on  the  6th  of  MarcL    On 
the  15th  of  February  a  decree  was  made 
and  promulgated  by  the  King  of  Demnsrk, 
by   which    enemies'    vessels,    then   lying 
under  embargo  in  Danish  harbours,  were 
permitted  to    depart    until    the    1st  of 
April,  under  proviso  of  redprodty  on  the 
part  of  the  governments  interested,    llie 
Prussian  Qovemment  assented  to  the  terms 
of  this  decree  on  the  13th  of  March  1864,  on 
which  day  the  embargo  was  taken  off  the 
Emit  Jacob,  and  she  shortly  afterwards 
sailed  from  Ekinore,  and  arrived  in  good 
condition  in  London  on  the  29tli  of  April 
It  was  admitted  that  the  vessel  would  not 
have  been  allowed  to  leave  the    Danish 
harbour  until  the  13th  of  March,  when  the 
Prussian  Qovemment  assented  to  the  de- 
cree.     The    present  action  was  brought 
aft«r  the  embargo  had  been  taken  off,  and 
the  plaintiffs  claimed  to  recover  a  total 
loss. 

A  verdict  was  found  for  the  plaintiff 
for  2,500/.,  and  interest  thereon  at  51  per 
cent.,  leave  being  reserved  to  the  defen- 
dants to  move  to  set  the  same  aside,  and 
enter  a  verdict  for  the  defendants  Pursuant 
to  such  leave, 

Mcllisk  obtained  a  rule  nisi  to  that 
effect,  on  the  ground  that  the  loss  ceased  to 
be  total  when  the  embargo  was  taken  off 
Against  this  rale, 

Lush  and  Sir  O.  Uonyman  now  shewed 
caus& — The  plaintiffs  are  entitled  to  recover 
for  a  total  loss,  the  right  to  recover  having 
vested  in  them  absolutely  on  the  exptraticHi 
of  the  thirty  days.  But  for  this  dause  in 
the  policy,  it  is  clear  from  the  authorities 
that  immediately  on  the  embargo  being  pnt 
on  the  ship  they  coidd  have  given  notice  of 
abandonment,  and  brought  their  action  for 
a  total  loss ;  but  that  if  the  ship  had  been 
restored  before  the  aotion  was  brought,  they 
could  not  have  recovered  for  a  total  loss — 
Amovld  on  Marine  Insurance,  p.  1073, 
where  it  is  said,  "  Immediately,  tiierefore, 
the  assured  receives  intelligence  that  his 
ship  is  captured,  he  has  a  right  to  give 
notice  of  abandonment ;  and  he  may  insist 
on  such  notice,  and  recover  as  for  a  totsl 
loss,  ^^  provided  the  capture,  and  the  total 
loss  occasioned  thereby,  continue  to  the  time 
of  bringing  the  action/*  quoting  the  words 
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of  Lord  Mansfield  in  HamiUon  y.  Mendez 
(1).  Now  this  clause  in  the  present  policy 
binds  the  assured  not  to  sue  before  the 
thirty  days  have  expired ;  this  is  to  obviate 
the  necessity  of  bringing  an  action  directly 
the  vessel  was  seized,  which  the  state  of  the 
law  rendered  necessary  in  order  to  secure 
the  aesured's  right  to  recover  for  a  total 
loss.  But  at  the  expiration  of  the  thirty 
days  the  clause  in  question  is  an  absolute 
engagement  to  pay  for  a  total  loss ;  other- 
wise it  would  be  wholly  for  the  benefit  of 
the  underwriters,  which  was  not  the  inten- 
tion of  the  parties  when  it  was  inserted. 
The  English  rule,  that  an  abandonment, 
though  rightfully  made,  is  not  absolute,  and 
that  if  the  loss  has  ceased  to  be  total  before 
action  the  abandonment  becomes  inopera- 
tive, was  doubted  by  Lord  £ldon  in  Smith 
V.  RoberUon  (2);  and  it  does  not  prevail 
in  America — 3  Ken^s  Commentaries,  403, 
8th  edit 

MeUUh  and  Archibald^  in  support  of  the 
rule. — ^The  contract  of  insurance  is  one  only 
of  indemnity — Hamilton  v.  Mendez  (1), 
Brotherston  v.  Barber  (3) ;  and  therefore 
if  the  vessel  be  restored  to  the  assured 
before  action,  the  loss  cannot  be  total,  but 
must  only  be  partial.  According  to  the 
construction  the  plaintiffs  put  on  tibis  clause 
in  the  policy,  no  meaning  is  given  to  the 
words  '*  without  waiting  for  condemnation." 
Moreover,  if  the  words  relied  on  by  the 
plaintifis,  viz.  ''  to  pay  a  total  loss  thirty 
days  after  receipt  of  official  news  of  capture 
or  embargo,"  are  to  be  taken  in  their  literal 
meaning,  the  assured  would  be  entitled  to 
be  paid  for  a  total  loss  whether,  before  the 
thirty  days  had  expired,  the  ship  was  re- 
BtoRMi  or  not ;  and  yet  it  would  seem  to  be 
admitted  by  the  plaintiffs  that  they  would 
have  no  right  to  sue  for  a  total  loss  if  the 
?e8sel  were  restored  before  the  thirty  days 
expired.  It  is  submitted  that  the  clause 
meant  only  to  point  the  time  when  the 
policy  should  be  payable ;  but  not  to  alter 
the  law,  by  which  the  assured  is  only  to 
recover  to  the  extent  he  has  been  damnified 
at  the  time  of  bringing  his  action.  Such  a 
clause  might  be  desirable,  because,  without 
it>  although  there  might  be  a  right  of  action 
immediately  the  vessel  had  been  captured^ 

(1)  2  Bunr.  119& 

(2)  2  Dow,  474. 

(3)  6  M.  A;  S.  418. 


yet  in  practice  the  underwriter  never  paid 
until  some  time  afterwards,  as  he  required 
to  have  evidence  of  such  capture  before  he 
paid  on  the  policy.  An  embargo  may  or 
may  not  be  such  as  to  amount  to  a  total 
loss.  In  Amovld  on  Marine  Insurance, 
s.  387,  p.  1085,  it  is  shewn  that  embargo 
may  be  a  ground  of  abandonment  where 
it  is  likely  to  be  of  long  or  uncertain  dura- 
tion, for  which  Rotch  v.  Edie  (A)  is  cited ; 
but  the  learned  author  says,  "  Of  course,  if 
the  arrest  be  only  momentary,  if  it  creates 
only  a  temporary  obstruction  of  the  voyage, 
without  giving  rise  to  any  permanent  loss 
of  control  over  the  ship,  it  cannot  give  any 
right  to  abandon;"  for  which  he  cites 
Foster  v.  Christie  (5).  He  then  proceeds 
to  say,  '<  In  France  the  assured  is  allowed 
to  give  notice  of  abandonment  ilnmediately 
after  capture ;  but  in  case  of  detention  by 
arrest  or  embargo,  he  is  obliged  to  wait 
before  doing  so  for  different  periods  fixed 
by  the  387th  article  of  the  Code  de  Com- 
merce,** The  evidence  shews  that  the 
embargo  here  was  only  temporary.  The 
words  in  this  policy,  "without  waiting  for 
condemnation,''  imply  that  the  vessel  still 
continues  liable  to  capture ;  but  they  ought 
to  be  "  without  waiting  for  restoration  "  to 
give  effect  to  the  construction  the  plaintiffs 
seek  to  put  on  the  policy. 

Erle,  C.J.^ — ^I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  for  a  total 
loss.  There  is  no  dispute  as  to  what  the 
law  was  when  the  parties  made  this  contract, 
and  the  only  duty  which  is  cast  upon  us  is 
to  put  a  construction  upon  the  words  of  the 
contract  The  insurance  is  only  against  such 
risks  as  are  excluded,  free  from  capture, 
seizure  and  detention ;  and  the  clause  which 
has  given  rise  to  the  dispute  in  this  action 
is,  "  to  pay  a  total  loss  thirty  days  after 
receipt  of  official  news  of  capture  or  em- 
bargo, without  waiting  for  condemnation." 
If  ^ose  last  words,  "  without  waiting  for 
condemnation,"  had  been  left  out,  it  appears 
to  me  to  be  clear  that  when  the  thirty  days 
elapsed  the  assured  were  entitled  to  claim 
for  a  total  loss.  Am  I,  then,  to  alter  the 
meaning  of  the  rest  of  the  clause  because  I 
cannot  put  a  construction  on  those  words^ 


(4)  6  Tenn  Bep.  413. 

(5)  11  Eaat,  205. 
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waiting  for  condemnation''?  I  think  not. 
The  contracting  parties  must  be  taken  to 
have  known  the  Law  when  they  made  their 
contract,  and  by  that  they  contract  that 
after  the  thirty  days  have  expired  the  loss 
shall  be  paid  as  for  a  total  loss.  The 
embargo  here  was  not  a  temporary  one, 
and  it  seems  to  me  that  the  plaintiffs  are 
entitled  to  recover  their  claim  for  a  total 
loss. 

Byles,  J. — I  am  of  the  same  opinion. 
Had  the  words  '*  to  pay  a  total  loss  thirty 
days  after  receipt  of  official  news  "  stood 
by  themselves,  it  is  clear  that  after  the 
expiration  of  such  thirty  days  the  money 
insured  would  have  been  payable  as  for  a 
total  loss.  It  is  to  be  remembered  that  this 
policy  is  an  insurance  against  capture  as 
well  as  embargo ;  and  the  word  ^^  condem- 
nation" which  is  afterwards  used,  and  which 
may  refer  to  the  determination  of  a  pnase 
Court,  is  applicable  to  the  determination  of 
one  of  the  matters  insured  against,  but  not 
to  the  others ;  and  it  still  leaves  the  pre- 
vious words,  and  these  are  incapable  of  any 
other  meaning  than  what  I  have  already 
stated. 

Smith,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  true  construction  of 
the  policy  is  to  give  a  vested  right  to  the 
assured  to  recover  for  a  total  loss  in  the 
event  there  stated,  and  which  has  happened, 
namely,  after  the  expiration  of  thirty  days 
after  tiie  receipt  of  the  official  news.  Then 
it  is  said  there  are  the  words  "without 
waiting  for  condemnation,"  and  no  effect  is 
given  to  those  words.  They  might  mean 
that  in  the  case  of  capture  the  delay  of  the 
recovery  for  the  loss  until  the  expiration  of 
the  thirty  days  was  to  be  equivalent  to  a 
condemnation  of  the  vessel  I  am  at  a  loss 
to  put  any  other  construction  on  those 
words ;  and  if  the  meaning  were  given  to  the 
policy  which  has  been  contended  for  by  the 
defendants,  the  consequence  would  be  to 
tie  up  the  hands  of  the  assured  for  the 
thirty  days,  and  then  afterwards,  if  the  ship 
were  restored,  the  assured  would  have  no 
right  at  alL  That  would  make  the  clause 
entirely  restrictive  of  the  rights  of  the 
assured,  and  not  such  as,  I  think,  were 
intended. 

Rule  discharged. 


1864. 
Nov.  9. 


WILSON  AND  T)THER3,  appel- 
lantSf  V.  THE  CHURC?HWA^ 
DENS  OF.  THE  PABISH  OF 
SUNDEBLAND  -  NEAR  -  THE- 

SEA,  respondents. 


ChurehrRctte — Poioer  of  Justuses  under 
a  Local  Act  to  enforce  BaU — Quaker  dis- 
puttnff  Rate — 5  d:  6  Will,  i,  c,  74. — Appeal 
to  the  Quarter  Sessions  —  Jurisdiction  of 
Justices  to  inquire  into  Validity  of  Rate — 
Inhabitant. 

By  a  local  act  (6  Geo,  1.  c.  ix.)  power 
was  given  to  choose  a  certain  number  of 
**  inhabitatUs"  of  a  parish  to  he  vestrymen 
for  such  parish,  and  for  the  rector  and 
mqfority  of  the  vestrymen  to  assess  persons 
and  property  in  the  parish  for  defraying 
the  expense  of  obtaining  the  act,  and  for 
buying  of  bells  for  the  churchy  and  for 
doing  what  should  be  fit  to  be  done  in 
or  about  the  church  and  keeping  the  same 
in  repair,  and,  in  cau  of  defauU  in 
payment  of  the  sums  so  assessed,  the 
Justices  were  empowered  to  issue  their 
warrant  for  the  levy  thereof  by  distress  and 
sale  of  ihe  offender's  goods.  The  act  also 
stated  that  any  person  aggrieved  by  any  sndi 
assessment  or  distress  might  appeal  to  the 
Quarter  Sessions  "  within  three  months  after 
such  distress'^ : — Held,  that  the  jurisdidum 
of  the  Justices  under  such  local  act  to  enforce 
ihe  mte  was  not  taken  aseay  by  the  5  d?  6 
Will.  4.  c,  74,  though  the  person  on  whom 
the  rate  was  made  tffos  a  Quaker  and  dis- 
puted its  validity. 

Held,  also,  that  thelocalact  gaise  a  pcnoer 
of  appeal  against  the  assessment  before  as 
well  cu  after  the  distress,  and  that  it  was, 
therefore,  not  competent  to  the  Justices  to 
inquire  as  to  the  validity  of  the  constitution 
of  the  vestrymen. 

Semble — Thai  it  was  not  necessary  for  the 
qualificationof  a  vestryman  chosen  pursuant 
to  the  act  that  he  should  sle^  as  well  as 
reside  unthin  the  parish,  the  word  ^^inhtMt- 
ant "  not  having  in  ^  act  such  a  limited 
meaning. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Bep.  (n.s.)  M.C.  p.  90.] 
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1  AA'S  1 

A      1  25      I  ^^^^^^  ^-  KNATCHBULL,  BART. 

Co9U — County  Court — Concurrent  Juris- 
diction—^ d;  10  Vict.  c.  95.  «.  12^,— Place 
of  Dwelling, 

The  defended  had  two  residences^  one 
in  London,  which  was  within^  and  the  other 
in  the  country,  which  was  more  than  twenty 
mUes  from  the  plaintiff's  residence.  At  the 
time  the  action  was  brought,  the  defendant 
was  at  his  London  lumse,  but  tivo  days 
before  he  had  written  to  the  plaintiffs 
attorney  from  his  house  in  the  country: 
— Held,  that  the  superior  Court  had  con- 
current jurisdiction  with  the  County  Court 
within  the  meaning  of  9  iih  10  Vict.  c.  95. 
$.  128. 

This  was  an  application  for  a  rule  direct- 
ing the  plaintiff  to  have  his  costs.  The 
£icts,  as  they  appeared  from  the  affidavits, 
were  as  follows :  The  defendant  had  two 
residences,  one  a  town  house,  in  Chesham 
Place,  Belgrave  Square,  which  was  less  than 
twenty  mUes  from  the  plaintiff's  residence, 
and  the  other  a  countiy  house,  near  Ashford, 
in  Kent,  which  was  more  than  twenty 
miles  from  the  plaintiff's  residence.  The 
plaintiff  had  been  the  defendant's  butler, 
and  had  been  hired  by  the  defendant  in 
bis  house  in  London,  and  the  action,  which 
was  brought  to  recover  15/.  ^.  3d.  for 
wages,  was  tried  before  the  Under-sheriff, 
when  the  plaintiff  obtained  a  verdict  The 
action  was  commenced  on  the  5th  of  January 
last ;  and  on  that  day  it  appeared  the  de- 
fendant was  at  his  London  house,  but  on 
the  4th  of  Januaiy  the  plaintiff's  attorney 
had  received  a  letter  from  the  defendant, 
dated  on  the  3rd  of  January,  from  his 
ooontry  residence,  in  reply  to  a  letter 
he  had  addressed  to  him  there. 

B.  r.  R^tZ/iam?,  in  support  of  his  motion. 
— It  is  submitted  that  the  plaintiff  is  entitled 
to  his  costs,  as  this  is  a  case  in  which  the 
superior  Courts  had  a  concurrent  jurisdic- 
tion given  them  by  section  128.  of  9  &  10 
Vict.  c.  95.  In  Butler  v.  AblewhiU  (1), 
where  the  plaintiff  had  two  permanent 
dwelling-places,  and  at  the  time  of  action 
brought  he  was  residing  with  his  family 
at  the  residence,  which  was  situate  more 

(1)  6  Com.  B.  Rep.  N.S.  740;  s.  c.  28  Law  J. 
B«p.  (H.8.)  C.P.  292. 

Nbw  Sbrieb,  34.— C.P. 


than  twenty  miles  from  the  defendant,  it 
was  held  by  this  Court,  differing  from  the 
decision  of  the  Court  of  Queen's  Bench  in 
Bailey  v.  Bryant  (2),  that  it  was  a  case  in 
which  the  superior  Court  had  concurrent 
jurisdiction,  and  that  the  plaintiff  was 
therefore  entitled  to  his  costs.  The  case 
of  Kerr  v.  Haynes  (3)  shews  that  a  plaintiff 
may  dwell  in  the  country,  though  he  has 
also  a  London  house. 

MarshaU  Griffith  shewed  cause  in  the 
first  instance. — The  facts  in  Bailey  v. 
Bryant  (2)  cannot  be  distinguished  from 
those  in  Butler  v.  Ablewhite  (1);  therefore 
there  is  a  difference  between  the  two  Courts 
on  this  point  There  is,  however,  some 
distinction  between  the  present  case  and 
that  of  Butler  v.  Ablewhite  (1),  as  here 
the  hiring  of  the  plaintiff  was  at  the 
defendant's  London  residence,  and  also 
when  the  writ  was  issued  the  defendant 
was  at  his  London  residence.  There  is 
this  further  distinction,  that  in  both 
the  cases  which  have  been  cited  for  the 
plaintiff,  it  was  the  plaintiff,  and  not 
the  defendant,  who  had  the  double  re- 
sidence. In  M^Dougal  v.  Paterson  (4) 
Maule,  J.  says,  *' Assuming  that  a  man 
may  have  a  dwelling-house  in  two  .places 
at  the  same  time,  he  may,  as  I  read  the 
act,  have  the  rights  which  belong  to  a  man 
who  dwells  more  than  twenty  miles  off, 
and  also  those  which  belong  to  a  man 
who  dwells  less  than  twenty  miles  off. 
There  are  no  negative  words  in  the  act." 
Here  the  practical  effect  of  making  this  rule 
absolute  would  be  to  make  the  words  of 
the  acts  disabling  words  in  the  case  of  a 
defendant  who  has  two  residences. 

[B  YLES,  J. — Suppose  a  suggestion  entered 
on  the  roll  that  the  plaintiff  dwells  more 
than  twenty  miles  from  the  dwelling  of  the 
defendant,  and  that  were  traversed,  how 
would  that  be?  Does  not  the  plaintiff  so 
dwell,  although  the  defendant  has  two  resi- 
dences? We  are  dealing,  it  must  be  remem- 
bered, with  a  statute  which  repeals  the 
Statute  of  Gloucester.] 

It  is  submitted  that  the  plaintiff  must 
shew  that  the  defendant  does  not  dwell 

(2)  1  R  fc  £.  840;  b.  c.  28  Law  J.  Rep.  (n.s.) 
Q.B.  86. 

(8)  29  Law  J.  Rep.  (K.s.)  Q.B.  70. 

(4)  11  Com.  B.  Rep.  755;  s.c.  21  Law  J.  Rep. 
(K.s.)  C.P.  27. 
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within  twenty  miles  of  the  plaintiff's  resi- 
dence. 

B,  T,  Williams  replied. 

EsLE,  C.J. — In  Butler  v.  Ahlewhite  (I) 
the  plaintiff  had  two  residences,  one 'Within 
and  the  other  more  than  twenty  miles  from 
the  defendant's  residence,  and  this  Court 
founded  their  judgment,  that  the  plaintiff  in 
that  case  was  entitled  to  his  costs,  on  the 
ground  that  the  actual  residence  of  the 
plaintiff  at  the  time  of  bringing  the  action 
was  the  more  distant  residence.  I  do  not 
dissent  from  that  case  as  it  stands,  but  it  is 
not  exactly  in  point  here,  because  the  ques- 
tion here  arises  in  respect  of  the  defendant's 
residence,  and  there  may  be,  though  I 
cannot  find  it,  a  distinction  between  where 
it  depends  on  the  plaintiff's  residence  and 
where  it  depends  on  the  defendant's.  I  give, 
however,  my  judgment  in  like  manner  as  it 
was  given  in  Butler  v.  Ahlewhite  (1),  because 
I  think,  in  fiict,  the  defendant's  residence 
was  at  the  time  when  the  action  was  brought 
more  than  twenty  miles  from  that  of  the 
plaintiff,  though  perhaps,  at  that  time,  the 
defendant  was  bodily  within  such  twenty 
miles.  This  rule  must  therefore  be  absolute, 
but  without  cost& 

Bylss,  J. — I  am  of  the  same  opinion. 
In  Butler  v.  AblewlUU{l)  this  point  of  two 
residences  was  discussed  and  fully  con- 
sidered. No  doubt  the  decision  in  thsA  case 
proceeded  on  a  literal  construction  of  the 
statute,  and  I  think  rightly  so.  The  plain- 
tiff is  entitled  to  his  costs  under  the  Statute 
of  Gloucester,  unless  he  is  deprived  of  them 
by  the  statute  of  9  ife  10  Vict,  c  95,  and  he 
says,  ^'I  dwell  more  than  twenty  miles  from 
where  the  defendant  dwells."  If  an  issue 
were  taken  on  that,  it  would  be  decided  for 
the  plaintiff.  I  see  no  distinction  between 
the  case  where  the  defendant  has  two  resi- 
dences and  the  case  where  the  plaintiff  has 


two  residences,  and  it  seems  to  me  that 
the  present  case  is  concluded  by  one,  if 
not  by  two  authorities,  in  &vour  of  the 
plaintiff. 

Smith,  J.  concurred. 

RuU  ctbsohUe,  without  costs. 


1865.      )    DAT,  appellant^  v.  sihfson, 
May  3.     j  respondent 

Stage  Play^^  i:  7  VicL  e,  QS.— Music 
Hall — Dramatic  RepresentationyVnihAdon 
not  bodily  visible  to  the  Spectators, 

The  appellant  was  convicted  under  the 
6  <6  7  Vict  c.  ($8.  (ths  act  for  r^uhting 
ikeatres)  for  keeping  a  place  for  the  public 
performance  of  stage  plays  and  for  causing 
to  be  acted  there  certain  parts  in  a  stage 
play  vnthout  the  licence  required  by  that  ad. 
It  vfos  proved  that  the  appellant  was  the 
occupier  of  a  hall,  which,  though  licensed  for 
pvhlic  dancing  and  music,  was  not  licensed 
as  a  theatre,  and  that  one  end  of  that  halt 
was  fitted  up  with  a  stage,  where,  with  lights 
and  scenery  and  the  other  accessories  of  a 
stage,  the  appellant  caused  to  he  presented 
for  the  amusement  of  the  public,  for  which 
they  paid,  a  performance  sustained  by  living 
persons  with  a  dialogue  between  them  and 
a  regular  plot,  which  was  distinguished  only 
from  an  ordinary  stage  play  by  all  the 
actors  except  two  (the  dialogue  between  whom 
was  wholly  subordinate  to  the  plot  of  the 
piece  J  being  not  bodily  on  the  stage,  bvt 
represented  merely  by  a  reflexion  of  their 
figures  on  a  mirror  at  the  back  of  the  stage, 
so  ingeniously  contrived  that  to  the  speetor 
tors  the  appeanmce  was  that  of  persons 
<utually  upon  the  stage : — Held,  that  there 
had  been  a  violation  of  the  statute,  and  that 
the  conviction  was  right. 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (k.s.)  M.C.  p.  149.] 
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PHILPS  V.  THX  LONDON  AND 
N0BTH-WS8TBSN  RAILWAY 
COMPANY. 


Carriers  by  Railway — Detention  of  Pas- 
senger'a  Luggage — "  Ordinary  Luggage^ 

An  attorney f  going  by  railway  to  attend 
a  county  court,  took  in  Jus  portTnanteau 
documents  and  banknotes  for  vse  in  certain 
causes  in  tekieh  ke  tsas  engaged  as  an  attor- 
ney. The  portmanteau  was  carried  under 
the  private  act  of  the  railway  company 
witkout  charge  as  passenger's  '^  ordinary 
lyggage*";  it  was  missing  at  the  end  of  the 
Journey,  and  not  recovered  for  some  days : 
— Held,  theU  these  articles  were  not  "  ordi- 
nary luggage''  of  the  plaintiff  as  a  passen- 
ger, and  that  the  railway  company  were  not 
liable  in  damages  for  the  consequences  of  the 
temporary  loss  of  them. 

This  was  an  action  brought  by  the 
plaintiff  against  the  defendants  for  the 
temporary  loss  of  his  portmanteau  and  its 
contents,  forming  part  of  his  luggage  as  a 
passenger  on  the  defendants'  railway. 

It  appeared  at  the  trial  that  the  plaintiff 
was  an  attorney,  who  was  on  a  journey  to 
attend  two  cases  in  a  county  court,  and 
that^  in  addition  to  his  clothing  and  analo- 


gous articles,  he  had  placed  in  his  portman- 
teau certain  deeds  and  documents  which 
were  to  be  used  in  the  said  cases,  and  also 
a  sum  of  money  in  bank-notes  in  antici- 
pation  of  his  having  to  make  payments 
therein.  The  portmanteau,  whidi  was 
labelled  and  carried  without  charge  in  the 
usual  way  as  passenger's  luggage,  was  not 
forthcoming  at  the  end  of  his  journey,  and 
was  not  found  and  deliyered  to  him  for 
some  days  after.  The  consequence  was,  that 
not  only  was  he  put  to  inconvenience  and 
expense  in  waiting  and  searching  for  his 
luggage,  but  the  cases  had  to  be  postponed, 
his  journey  was  rendered  fruitless,  and 
considerable  expense  and  inccmyenience 
entailed  thereby. 

By  the  defendants'  private  act,  9  db  10 
Vict  c.  cciv.  s.  66,  it  was  enacted  that 
<<  every  passenger  travelling  on  the  railway 
in  a  first-class  carriage  may  take  with  him 
his  ordinary  luggage  not  exceeding  112  lb. 
in  weight ;  and  every  passenger  travelling 
in  a  second-class  carriage  may  take  with 
him  his  ordinary  luggage  not  exceeding 
60  lb.  in  weight ;  and  every  passenger  tra- 
velling in  a  third-class  carriage  may  take 
with  Um  his  ordinary  luggage  not  exceed- 
ing 401b.  in  weight,  without  any  charge 
being  made  for  carriage." 
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The  learned  Judge  left  to  the  jury  the 
two  following  questions:  first,  what  dam- 
age did  the  plaintiff  sustain  on  the  assump- 
tion that  he  was  entitled  to  carry  the 
deeds,  documents  and  bank-notes  as  part 
of  his  ordinary  luggage?  Secondly,  what 
damage  did  he  sustain  on  the  assumption 
that  he  was  only  entitled  so  to  cany  his 
clothing  and  analogous  articles? 

The  jury  found  that  on  the  first  assump- 
tion he  was  entitled  to  HI.  Is.y  and  on  the 
second  to  20/. 

A  verdict  was  entered  for  the  plaintiff 
for  the  larger  sum,  with  leave  reserved 
to  the  defendants  to  move  to  reduce  the 
damages  to  20/.,  on  the  grounds  that  the 
deeds,  documents  and  bank-notes  were  not 
the  plaintiff's  ordinary  luggage  which  he 
was  entitled  to  carry  without  payment,  and 
that  the  alleged  loss  of  the  object  of  hw 
journey  was  too  remote  to  be  recoverable 
as  damage,  and  could  not  fairly  and  rea- 
sonably have  been  contemplated  by  the 
defendants  (1). 

A  rule  7itsi  having  been  obtained,  pursuant 
to  such  leave, — 

Ihuldlfston  and  Pr-khaux  now  shewed 
cause. — Tlie  question  turns  on  the  meaning 
of  **  ordinary  luggage  "  in  section  QQ»  of  the 
jirivate  act.  Tliere  are  no  ca^^ea  in  point,  or 
which  define  what  is  to  be  considered  the 
ordinary  luggage  of  a  passenger.  The  cmly 
cases  which  seem  in  any  way  to  bear  on  the 
point  are  Cnhitt  v.  the  Lomhn  and  North- 
western Railway  Covijyany  (2),  and  The 
Great  Nort/iern  Railtvay  Compaiiy  v.  Shep- 
herd  (3). 

[WiLLEs,  J. — There  is  also  a  aise  which 
was  decided  in  the  House  of  Lords,  in  an 
appeal  from  Ireland  (4).] 

In  Cnhitt  v.  the  London  and  North- 
western Railway  Company  (2),  it  was  held 
that  a  box  containing  only  merchandise 
was  not  personal  luggage.    In  The  GreaJL 

(1)  There  was  a  plea  of  the  Carriers  Act,  but 
that  was  properly  given  up  at  the  trial,  as  the  action 
was  for  delay  and  not  for  loss  of  luggage. — See 
Heam  v.  the  London  and  South- Western  Railway 
Company,  10  Exch.  Hep.  793;  s.c.  24  Law  J. 
Rep.  (N.8.)  Exch.  180. 

(2)  13  Com.  B.  Rep.  N.S.  818;  s.  c.  31  Law  J. 
Rep.  (N.8.)  C.P.  271. 

(3)  8  Exch.  Rep.  30;  s.  c.  21  Law  J.  Rep.  (n.s.) 
Exch.  114. 

(4)  His  Lordship  perhaps  referred  to  the  case  of 
The  Belfast  Railway  Company  v.  Keys,  0  H.L. 
Cas.  556. 


Northern  Railway  Company  ▼.  Skepkerd 
(3),  where  it  was  held  that  ivoiy  knife- 
handles  were  not  personal  luggage,  Parke, 
B.  says,  "  Luggage,  according  to  the  true 
modem  doctrine  on  the  subject,  comprises 
clothing  and  such  articles  aa  a  traveller 
usually  carries  with  him  for  his  personal 
convenience ;  perhaps  even  &  small  present 
or  a  book  for  the  journey  might  be  indnded 
in  the  term  f  and  Story  on  Batlmentt,  section 
499,  is  to  a  like  effect  What  is  ''luggage'' 
must  vary,  both  with  the  habits  and  the 
profession  of  the  traveller.  A  fishing-rod 
or  a  gun  would  be  luggage  of  a  sportsman,  a 
wig  and  gown  of  a  barrister,  his  deeds  and 
papers  of  an  attorney.  Again,  it  may  be 
observed,  that  the  word  in  the  statute  ia 
"ordinary  "  and  not  "  personaL"  As  to  the 
remoteness  of  damage,  in  Smeed  v.  Foard 
(5),  Crompton,  J.  gives  a  convenient  rule : 
"  I  should  tell  the  jury  that  they  ought  to 
give  the  plaintiff  such  damages  as  were  the 
natural  consequences  of  the  breach  of  con- 
tract; but  it  is  doubtful  whether  anything 
more  than  the  general  rule  should  be  laid 
down  ....  but  all  this  is  to  be  left  to  the 
jury.'*  Here  the  matter  has  gone  to  the 
jury,  and  they  have  decided  it 

Kemplay  and  Wheeler,  in  support  of  the 
rule. — Although  the  word  "ordinary"  is  used, 
yet  ordinary  luggage  of  a  passenger  means 
his  own  ordinary  personal  luggage, — ^things 
required  for  his  own  personal  use, — ^but  not 
things  which  are  to  be  used  in  the  business 
of  others.  It  is  not  necessary  to  decide  what 
property,  which  is  for  the  use  of  the 
passenger,  falls  within  the  statute;  it  is 
sufficient  to  say  the  property  now  in  ques- 
tion was  to  be  used  for  the  benefit  of 
others. 

Erle,  C.J. — I  am  of  opinion  that  this 
rule  should  be  made  absolute.  The  ques- 
tion is  confined  to  the  damages  in  respect 
of  the  deeds  connected  with  the  plaintiff's 
professional  character  as  an  attorney  making 
a  journey  to  attend  a  county  court,  and  the 
mon  ey  which  comes  within  the  same  category, 
and  which,  it  is  said,  was  necessary  for 
him  to  take  in  his  professional  character 
for  use  in  the  litigation.  I  consider  the  loss 
in  respect  of  each  of  these  articles,  so  re- 
duced into  one  category,  is  not  a  loss  con- 

(5)  1  E.  &  £.  602;  b.c.  28  Law  J.  B«p.  (n.s.) 
Q.B.  178. 
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nected  with  luggage  for  his  personal  use  in 
lus  journey  as  a  traveller.  It  is  impossible 
to  draw  a  definite  line.  Luggage  which 
one  person  might  carry  for  his  personal  use 
might  be  a  distress  and  annoyance  to  an- 
other. But  still  the  habits  of  mankind  must 
be  considered  to  be  within  the  cognizance 
of  the  railway  company,  so  that  anything 
carried  according  to  usage  for  personal  use 
would  be  a  matter  for  which  the  company 
would  be  responsible  as  luggage  of  a  tra- 
veller npon  a  journey.  But  these  articles 
are  entirely  out  of  that  category;  they  were 
not  for  the  plaintiff's  personid  use,  or  usually 
requiredjbut  were  taken  by  him  in  his  capacity 
of  attorney  for  the  service  of  another  person, 
and  I  think  the  defendants  are  not  to  be 
held  responsible  for  them. 

WiLLBs,  J. — I  am  of  the  same  opinion. 

Byuss,  J. — I  am  of  the  same  opinion.  I 
should  doubt  if  a  man's  own  title  deeds 
and  securities  can  be  called  "  ordinary  lug- 
gage," but  when  they  belong  to  another 
person  the  case  is  still  clearer.  And  as  to 
the  money,  there  is  in  this  particular  case 
no  distinction  between  the  money  and  the 
deeds. 

Smith,  J. — ^I  am  of  the  same  opinion. 

Rule  absolute. 


1865. 
June  5 


. } 


JEFFRYES  V,  EVANS. 


Game  J  Reservation  of — Quiet  Eiijoyment 
— Destruction  of  Rabbits  and  Coverts  by 
the  Tenant, 

A.  let  a  farm  to  B,  reserving  the  exclusive 
right  of  "huntingy  shooting^  fishing  and 
sporting"  and  afterwards  let  to  C.  the  ex- 
clusive right  of  "  shooting  and  sporting  over 
and  taking  the  game,  rabbits  and  wildfowl 
vpon"  the  farm,  and  covenanted  with  G.  for 
his  quiet  enjoyment  of  such  right  without 
interruption  from  persons  claiming  through 
him.  B.  shot  rabbits  arid  grubbed  up  a  large 
quantity  of  gorse,  d:c,,  whereupon  G,  brought 
an  action  against  A : — Held,  first,  that  B. 
had  no  right  to  shoot  rabbits,  and  that  his  CKt 
therefore  was  a  wrongful  one,  for  which  A, 
tAM  not  liable;  secondly,  that  B,  ufos  entitled 
to  grub  up  the  gorse,  &c,  in  the  reasonable 
vst  of  the  land  as  a  farm,  t/uU  there  was 
no  implied  covenant  with  G.  thai  this  should 


not  be  done,  and  that  A.  was  therefore  not 
liable  for  such  act  of  B. 

The  declaration  (as  far  as  it  is  necessary 
to  refer  to  it)  alleged,  that  the  defendant 
demised  to  the  plaintiff,  for  seven  years, 
a  certain  messuage  and  lands,  and  also  the 
exclusive  right  at  all  times  during  the  said 
term  of  shooting  and  sporting  over,  and 
taking  the  game,  rabbits  and  wildfowl  upon 
the  said  premises  and  upon  certain  other 
manors  and  lands,  with  a  certain  reserva- 
tion as  to  trees,  &c.  over  the  lands  demised; 
and  that  the  demise  contained  the  usual 
covenant  for  quiet  enjoyment  without  in- 
terruption from  persons  lawfully  claiming 
under  the  lessor,  and  a  covenant  to  repair. 
And  it  contained  four  breaches :  1.  That 
one  Rees,  lawfully  claiming  under  the  de- 
fendant the  right  to  shoot  the  rabbits  in 
and  upon  the  said  manors  and  lands,  and 
having  good  title  under  him,  entered  into 
and  upon  the  said  lands,  and  shot  f^nd  killed 
and  carried  away  large  quantities  of  rabbits 
there,  and  evicted  the  plaintiff  from  the 
enjoyment  of  the  said  exclusive  right  of 
shooting  and  sporting  and  taking  the  said 
rabbits  so  to  him  demised  and  granted. 

2.  That  the  said  Rees,  lawfully  claiming 
under  the  defendant  the  right  to  cut  down 
divers  furze  coverts,  woods  and  plantations 
in  and  upon  the  said  manors  and  lands 
over  which  the  plaintiff  had  the  said  exclu- 
sive right  of  shooting  and  sporting,  cut 
down,  carried  away  and  destroyed  large 
quantities  of  such  i^rze  coverts  and  plant- 
ations, and  thereby  evicted  the  plaintiff 
from  and  disturbed  him  in  the  enjoyment 
of  his  said  right  of  shooting  and  sporting. 

3.  That  there  was  an  improper  exercise  of 
the  right  as  to  trees.  4.  That  there  was 
a  breach  of  the  covenant  to  repair. 

The  defendant  pleaded:  to  the  first 
breach,  first,  that  Rees  did  not  enter  the 
lands  and  shoot  and  kill  the  rabbits  and 
evict  the  plaintiff  from  the  enjoyment  of 
his  exclusive  right  of  shooting  and  sport- 
ing and  taking  rabbits;  secondly,  that  Roes 
did  not  lawfully  claim  under  him  the 
right  to  shoot  rabbits :  to  the  second 
breach,  thirdly,  that  Rees  did  not  cut 
down  the  furze,  &c.  and  evict  the  plaintiff 
or  disturb  him  in  his  said  right ;  fourthly, 
that  Rees  did  not  lawfully  claim  under 
him  to  cut  down  the  furze,  &c. :  to  the 
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third  breach,  fifthly,  payment  into  court: 
to  the  fourth  breach,  sixthly,  a  denial  of 
the  non<repair. 

On  these  pleas  issue  was  taken. 

At  the  tnal,  it  appeared  that  the  lands 
referred  to  in  the  dedaration,  and  called 
the  Upton  Estate,  were  divided  into  two 
portions,  Yiz.,  Upton  Castle  with  a  small 
quantity  of  land  attached,  and  Upton 
Castle  Farm.  That  the  said  Bees  was 
tenant  of  the  farm  under  the  defendant  by 
virtue  of  a  lease  of  December  1857,  which 
resenred  to  the  lessor,  4Sca  all  timber  and 
other  trees,  mines,  minerals  and  quarries  on 
the  said  fiurm,  and  also  the  exclusive  ri^^ 
of  hunting,  shooting,  fishing  and  sporting 
on  the  said  farm.  That  the  plaintiff  was 
the  tenant  of  Upton  Castle  and  the  an- 
nexed land  under  the  defendant,  by  virtue 
of  a  lease  of  September  1860,  which  also 
gave  a  right  of  sporting  over  the  furm  in 
the  terms  disclosed  by  the  declaration,  and 
contained  the  coven.^t8  theiein  set  forth. 
Evidence  was  given  as  to  the  destruction 
of  the  rabbits,  furze,  &c.,  the  injuries  in 
cutting  trees,  and  the  non-repair.  The 
learned  Judge  was  of  opinion  that  Bees 
had  no  right  under  his  lease  to  destroy  the 
rabbits,  and  could  not  therefore  be  said 
to  claim  under  the  defendant;  and  that 
the  cutting  down  the  furze,  &c  was  not  an 
eviction  of  the  plaintiff  from  his  right  of 
shooting;  and  that  therefore  the  plaintiff 
was  not  entitled  to  succeed  on  the  first  two 
breaches.  But  he  left  it  to  the  jury  to  say 
whether  any  and  what  damage  had  been 
done  to  the  plaintiff  on  each  of  the  breaches, 
assuming  that  he  had  a  right  to  recover 
for  damages  accruing  under  them. 

The  jury  found  that  the  plaintiff  had 
sustained  damages  from  all  the  four  alleged 
causes  of  addon,  and  assessed  such  damages 
sepcbrcUitn.  And  the  learned  Judge  there- 
upon directed  a  verdict  to  be  entered  for 
the  plaintiff  on  the  first,  fifth  and  sixth 
issues;  for  the  defendant  on  the  second 
issue,  with  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  the  damage  assessed  on 
that  issue,  if  on  the  true  construction  of 
the  lease  to  Bees  he  had  a  right  to  shoot 
the  rabbits;  and  for  the  defendant  on  the 
third  and  fourth  issues,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for 
the  damage  assessed  on  those  issues,  if  the 
Court  should  think  the  issues  in  fact  proved; 


but  the  rule  to  be  drawn  up  so  as  to  tSkm 
the  defendant  to  move  in  arrest  of  judg- 
ment as  to  the  second  breach  to  vdiich  sndi 
pleas  were  pleaded,  on  the  ground  that  the 
acts  oomi^ained  ai  did  not  amount  to  a 
breach  of  the  defendant's  covenant 

A  rule  nisi  having  been  obtained,  and  in 
substance  drawn  up  pursuant  to  such  leave, 
(except  perhi^  the  addition  of  the  words, 
"and  that  on  the  constructiiHi  of  the  said 
lease  Bees  had  a  right  to  cut  fur»  and 
underwood,''  after  the  words  "  issues  in  &ct 
proved,") — 

Giffaxd,  H.  Alien  and  O,  B.  H%^ 
now  shewed  cause. — ^The  first  point  made 
(m  the  other  side  is,  that  rabbits  are  not 
game,  and  that,  ther^ore,  Bees  had  a  right 
to  shoot,  and  the  defendant  is  consequeDtly 
liable  for  his  rightful  act;  and  the  case  of 
Spicer  v.  Barnard  (1)  is  relied  on.  Hie 
reservation  in  that  case  was  no  doubt  the 
same  as  it  is  hoe;  but  there  the  question 
was  as  to  the  meaning  of  "  game"  in  a  par- 
ticular statute  ;  here  it  is  as  to  its  meaning 
in  a  contract  between  private  parties.  The 
legal  technical  meaning  may  vary  from 
time  to  time;  but  in  a  contract  all  animab 
generally  sported  after  will  be  included 
Again,  rabbits  have  been  recognized  as 
game  in  various  statutes  from  13  BicL  3. 
St  1.  c.  13 ;  and  though  not  game  within 
\t2  Will  4.  c  32,  yet,  if  a  man  sports 
after  them  he  will  be  surcharged  ;  they  are 
also  within  25  &  26  Vict,  c  1 14,  and  are 
not  mere  objects  of  diversion,  as  i^f^peais 
from  the  judgment  of  Bayley,  J.,  in 
Hannam  v.  Modcett  (2).  The  second 
point  made  was,  that  there  was  an 
implied  covenant  not  to  disturb  by  cut- 
ting the  furze,  dec. ;  but  the  other  side  is  in 
this  dilemma  :  if  there  be  sudka  covenant 
implied  in  the  lease  to  the  plaintiff,  it  must 
equaUy  exist  in  the  lease  to  Bees,  and 
hiB  act,  therefore,  would  be  a  wrongful  one, 
for  which  we  are  not  responsible ;  if  there 
be  not,  then  there  is  no  covenant  to  break. 

J,  W.  Bowen  and  C,  Coleridge^  in  sup- 
port of  the  rule. — First,  rabbits  never  were 
game — Woolrych  on  the  Game  Latn,  Pater- 
son  on  the  Game  Laws,  CkiUy  on  the  Game 
Laws,  Fitzh.  Nat.  Brev.,  86  and  87  ;  they 
are  not  game  within  4  d:  5  W.  &  M.  c.  S3 

(1)  1  E.&E.  874;  8.C  28  Law  J.  Rep.  (v.a) 
M.C.  176. 

(2)  2  B.  &  C.  934. 
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^The  Ktfiff  V.  Yaites  (3),  or  within  5 
Ann.  c.  14.  sect  4. — ^Aflhurst,  J.,  in  Tke 
King  v.  Thompton  (4) ;  and  on  a  review 
of  the  varions  acts  that  have  been  passed, 
it  will  be  fonnd  that  rabbits  are  always 
expressly  mentioned  in  addition  to  game 
wheneyer  they  are  intended  to  be  included. 
The  cases  of  Padwick  y.  King  (5),  Thomas 
V.  Frederiekt  (6),  Graham  v.  Ewart  (7),  and 
Spicer  y.  Barnard  (1),  are  all  in  &your  of 
the  plaintiff.  Secondly,  the  reservation  of 
trees  in  the  lease  to  Rees  did  not  include 
underwood — 2  Piatt  an  leases,  42,  Berri- 
man  v.  Peaeodc  (8) ;  and  there  was  in  the 
lease  to  the  plaintifr  an  implied  covenant 
that  the  farm  should  be  reasonably  fit  for 
his  shooting — 7  Bac  Ahr.  252 ;  and  there- 
fore this  is  an  act  of  Rees  for  which  the 
defendant  is  liable  to  tiie  plaintiff. 

Ebls,  C.J. — I  am  of  opinion  that  the 
rule  should  be  discharged,  and  the  verdict 
stand  as  entered.  The  action  (as  &r  as  it 
relates  to  the  present  rule)  is  brought  for 
breach  of  a  covenant  for  quiet  enjoyment  of 
the  ezchisive  right  of  shooting  and  sporting 
over  and  taking  the  game,  rabbits,  and 
wildfowl  upon  certain  lands  in  the  occu- 
pation of  Rises ;  and  the  declaration  allies 
that  Rees,  lawfuUy  claiming  under  the  de- 
fendant the  light  to  shoot  tibe  rabbits  upon 
these  lands,  shot,  killed  and  carried  away 
la^  quantities  of  rabbits,  and  evicted  the 
plaint^  from  his  ezclusive  right  of  shoot- 
ing; and  also  that  Rees,  lawfully  claiming 
under  the  defendant  the  right  to  out  down 
the  furze,  kc,  upon  such  lands,  cut  down 
and  carried  away  large  quantities  of  it,  and 
thereby  also  evicted  the  plaintiff  from  and 
distnrbed  him  in  the  enjoyment  of  his  said 
right  of  sporting.  The  great  point  is  as  to 
whether  Rees  had  a  right  to  shoot  the  rab- 
bits, and  I  think  he  had  no  right  to  do  so. 
The  demise  to  Rees  was  of  a  fsain,  with  a 
imrration  to  the  landlord  of  the  ''  exclu- 
sive fSg^t  of  hunting,  shooting,  fishing  and 

(8)  1  Ld.  Raym.  161. 

(4)  2  Torm  Rep.  18. 

(5)  7  Com.  B.  Rep.  N.S.  88 ;  b.c.  29  Law  J. 
Rep.  (ir.s.)  M.C.  42. 

(6)  10  Q  B.  Rep.  776  ;  t.  o.  6Law  J.  Rep.  (v.s.) 
Q.B.  893. 

(7)  11  Ezch.  Rep.  826;  lc.  26  Law  J.  Rep.  (n.s.) 
Eich.42. 

(8)  9  Bing.   884 ;  b.  c  2  Law  J.  Rep.  (n.s.) 
C.P.28. 


sporting"  over  it.  And  I  think  that  the 
fair  meaning  of  the  words  is,  that  there  is 
a  reservation  to  the  landlord  of  whatever 
ordinarily  known  as  "  hunting,  shooting,  is 
fishing  and  sporting."  The  word  ''  game  " 
is  an  indefinite  word,  and  seems  at  various 
times  to  have  had  various  meanings;  to 
have  at  one  time  included  one  thing,  at  one 
time  another ;  to  have  had  at  one  time  a 
wider,  and  at  another  time  a  narrower  signi* 
fication.  And  if  the  issue  had  been  as  to 
the  meaning  of  a  reservation  of  game,  pos- 
sibly we  might  have  construed  it  according 
to  the  statutes  for  the  time  being  in  fortei 
But  the  word  ^'  game  "  is  not  used.  Further^ 
in  my  opinion,  when  a  tenant  takes  a  fimn 
with  a  reservation  of  "hunting,  shooting, 
fishing  and  sporting,"  he  should,  if  afraid 
of  destruction  iliat  may  be  done  by 
rabbits,  make  it  a  matter  of  arrange- 
ment, and  stipulate  either  for  compen- 
sation or  for  some  powers  for  destroying 
them.  Here  there  is  no  such  stipula- 
tion,  and,  indeed,  I  see  no  evidence  of 
any  extraordinary  increase  of  the  rabbits. 
The  second  point  is  as  to  the  destruction 
by  Rees  of  the  fiirze  coverts,  woods  and 
plantations,  the  evidence  not  being  definite 
as  to  its  extent  It  is  said  that  the  covenant 
for  quiet  enjo3rment  of  the  shooting,  sport- 
ing, and  teeing  game,  rabbits  and  wild- 
fowl, by  the  plaontiff^  contains  an  implied 
covenant  not  to  grub  up  the  furze  coverts, 
woods  and  plantations,  and  that  the  doing 
so  was  an  eviction  firom  the  right  of  the 
shooting  and  sporting.  The  short  answer 
is,  that  it  was  no  eviction  from  the  right  of 
shooting  and  sporting,  for  the  same  right 
of  shooting  remained  when  the  land  became 
arable,  and  the  covenant  is  only  that  the 
plaintiff  shall  have  the  shooting  there.  If 
his  contention  were  correct,  it  might  be  said 
that  it  would  be  a  breach  of  covenant  for 
the  tenant  to  give  up  growing  turnips  or 
any  other  crop  favourable  to  partridges; 
and  the  same  law  applies  where  thirty  or 
forty  acres  of  brushwood  are  destroyed.  If 
there  had  been  a  covenant  for  the  enjoy- 
ment of  shooting  in  a  wood,  it  might  have 
been  different ;  in  this  case  it  is  not  so,  and 
I  am  of  opinion  that  there  was  no  eviction. 
These  are  my  two  answers.  There  is  also 
the  dilemma  which  has  been  put  by  Mr. 
Giffard ;  but  the  foregoing  are  the  reasons 
on  whidi  I  decide. 
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WiLLES,  J. — I  am  of  the  same  opinion. 
The  reservation  in  the  lease  to  Reea  is  of 
''hunting,  shooting,  fishing  and  sporting/' 
and  I  can  see  no  reason  why  all  things 
generally  hunted,  shot,  fished  or  sported 
after  should  not  be  included.  General 
words  should  receive  a  general  construction. 
The  consequence  of  the  plaintifi's  construc- 
tion would  be,  that  not  merely  might  the 
tenant  kill  rabbits  (which  are  beasts  of 
warren),  but  also  woodcock,  snipe,  quail^ 
and  landrail  (which  are  birds  of  warren)  ; 
and  this,  I  think,  leads  to  an  absurdity. 
As  to  Graham  v.  Etoart  (7)  I  have  spoken 
to  my  Brother  Martin,  who  delivered  the 
judgment,  and  I  find,  as  I  supposed,  that 
the  words  ''game,  commonly  so  called," 
were  meant  to  refer  to  such  things  as  are 
usually  sported  after,  in  contradistinction 
to  small  birds,  and  things  of  a  similar  cha- 
racter, as,  for  instance,  rats  and  sparrows. 
I  am  clearly  of  opinion  that  Bees  had  no 
right  to  kill  the  rabbits;  and,  therefore, 
on  the  first  point,  my  judgment  is  in  favour 
of  the  defendant.  As  to  the  second  point, 
the  argument  ioi  the  plaintiff  would  have 
been  weighty  if  there  had  been  a  grant  of 
woods  or  underwood;  but  that  point  does 
not  arise  here.  I  think  that  there  is  in  this 
case  nothing  to  hinder  the  landholder  from 
using  the  land  in  the  ordinary  way ;  he  is 
justified  as  long  as  he  acts  in  reasonable 
use  of  the  land,  and  does  not  resort  to  ex- 
pedients for  driving  the  game  away ;  and  I 
therefore  am  of  opinion  that  the  destruction 
of  the  furze  and  underwood  was  no  eviction 
from  the  right  of  shooting.  I  am  not  aware 
of  any  case  in  which  a  man  has  succeeded 
in  an  action  for  breach  of  such  a  covenant 
for  quiet  enjoyment  as  this,  where  the 
grantor  had  what  he  professed  to  grant 
Here  whatever  was  reserved  by  the  defen- 
dant was  granted  to  the  plaintiff;  and  any 
right  that  there  might  be  to  keep  down  a 
nuisance  was  recognized  equally  in  the 
leases  of  1860  and  1857.  The  grantor  in 
this  case  had  the  right  to  that  which  he 
professed  to  grant ;  the  interruption,  there- 
fore, was  not  one  which  was  stipulated 
against,  and  our  judgment  should  be  for 
the  defendant. 

Byles,  J. — I  do  not  desire  to  be  sup- 
posed to  dissent  from  the  rest  of  the  Cpurt ; 
but  I  desire  to  make  two  observations. 
Firsts  I   do  not  think    that    woodcocks, 


snipe,  qnaUs,  and  landrails  are  on  the 
same  footing  as  rabbits,  inasmudi  as 
rabbits  may  become  a  nuisance.  Secondly, 
it  must  not  be  understood  that  I  decide 
that  when  a  landlord  lets  land,  reserving 
to  himself  the  right  of  sporting,  the 
tenant  may  not  destroy  the  rabbits  if 
they  become  a  nuisance. 

Smith,  J. — ^I  am  also  of  opinicm  tJiat  our 
judgment  should  be  for  the  defendant 
The  first  point  is,  whether  the  reservation 
in  the  lease  to  Bees  included  rabbits.  I  am 
of  opinion  that  it  did,  and  that  the  rig^t  so 
reserved  was  granted  to  the  plaintiffl  What 
Bees  did,  he  therefore  did  unlawfidly  and 
against  the  reservation  of  his  landlord.  The 
second  point  is,  whether  the  defendant  is 
entitled  to  keep  the  verdict  entered  for  him 
on  the  third  and  fourth  issues,  and  £  am  of 
opinion  that  he  is.  The  cutting  of  the  und^- 
wood  may  have  been  in  the  ordinaiy  use  of 
the  fiEu*m  as  a  farm,  and  it  was  no  interrup- 
tion of  the  grant  of  the  shooting,  as  the 
plaintiff  might  still  shoot  over  the  land  as 
before.  A  man  takingsuch  a  grant  as  this 
must  stipulate  that  the  woods  must  be  kept, 
and  that  the  nature  of  the  cultivation  must 
not  be  changed.  There,  further,  is  this  di- 
lemma :  if  there  be  no  implied  covenant 
against  the  destruction  of  the  underwood  in 
the  lease  to  the  plaintiff,  there  is  no  cove- 
nant to  break ;  and  if  there  be,  then  thoe 
nrast  equally  be  one  by  Bees  in  the  lease 
to  him,  and  then  his  act  is  wrongful, 
and  an  act  for  which  the  defendant  is 
not  liable. 

Rvle  discharged'. 


1865.         )  HUBST  V.  THE  ORBAT  WESTERN 
June  10.    /  RAILWAY  COMPANY. 

Carriers  by  Railway — Passenger — Delay 
causing  Loss  of  a  Train. 

The  plaintiff  took  a  ticket  from  the  defenr 
dantsfrom  C.  toN;  the  plaintiff y  after  vttiting 
a  long  time,  was  told  by  a  porter  that  the 
train  toas  laie  in  consequence  of  an  accident^ 
and  the  train  eventually  arrived  an  hour  <md 
a  half  late.  The  consequence  was  that  the 
plaintiff  UKU  late  for  the  train  at  G,  v^ch 
would  have  carried  him  on  toN.  The  tram^ 
bill  was  not  put  in,  but  only  some  correspoTt- 
dence  in  which  the  defendants  repudiated 
their  liability  on  the  grotind  that  by  the  train" 
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bilU  they  gave  notice  they  tooiUd  not  be  liable 
for  the  trains  not  keeping  time: — Held,  tluU 
there  wcu  no  evidence  of  a  cause  of  action* 

The  declaration  in  this  action  contained 
two  counts :  the  first  alleged  a  contract  by 
the  defendants  to  cany  the  plaintiff  within 
a  reasonable  time,  and  without  any  unrea- 
sonable delay,  from  Cardiff  to  Newcastle, 
and  a  breach  thereof^  whereby  the  plaintiff 
was  delayed  for  a  long  time  at  Gloucester; 
the  second  alleged  a  contract  by  the  defen- 
dants to  carry  the  plaintiff  by  a  certain  train 
from  Cardiff  to  Gloucester,  within  a  reasou" 
able  time,  and  to  use  reasonable  care  to 
convey  him  there  by  a  fixed  time,  and  in 
time  to  go  on  to  Newcastle  by  a  certain 
other  train,  about  to  start  within  a  reason- 
able time  after  such  fixed  time,  and  a  breach 
whereby  the  plaintiff  arrived  at  Gloucester 
after  such  fixed  time  and  too  late  to  go  on 
by  such  other  train. 

The  defendants  pleaded  not  guilty,  and 
denials  of  their  being  such  carriers,  and  of 
the  plaintiff  being  such  passenger  as  in  the 
two  counts  respectively  alleged. 

At  the  trial  the  defendant  and  a  friend  of 
his  were  called  and  deposed  to  the  following 
facts.  One  of  the  defendants'  trains  starts 
from  Milford,  so  as  in  the  ordinary  course 
of  things  to  arrive  at  Cardiff  at  4*34  p.m., 
and  at  Gloucester  at  7 '5  p.m.,  from  which 
last-mentioned  place  a  train  of  the  Midland 
.  Railway  Company  starts  at  8*17  p.m.  for 
Binning^am  and  other  places,  in  communi- 
cation with  other  trains  of  other  companies, 
which  run  through  York  and  eventually  to 
Newcastle.  Ou  the  17th  of  December  1864, 
the  plaintiff  arrived  at  the  Cardiff  station 
before  4*34  p.m.,  and  asked  the  clerk  if  he 
coold  book  him  to  Newcastle  by  the  train 
about  to  start,  and  was  given  a  ticket  on 
which  were  the  following  words :  "Great 
Western  Railway,  Cardiff  to  Newcastle,  vid 
Midland  Railway,  First  Class."  The  plaintiff 
waited  a  considerable  time,  and  was  informed 
hy  a  porter  that  the  train  was  late  and  de- 
hiyed  in  consequence  of  an  accident  The 
train  did  not  arrive  at  Cardiff  till  6  p.m., 
and  the  plaintiff  on  his  arrival  at  Gloucester 
^nnd  that  the  Midland  train  had  already 
gone  in  due  course,  and  he  was  delayed  there 
about  twenty-four  hours.  In  addition  to  the 
|act8  so  deposed  to,  a  correspondence  was  put 
in,  which,  in  substance,  amounted  to  this : 

Niw  Bkkiu,  34.— C.P. 


on  the  one  hand  the  plaintiff  claimed  a  con* 
siderable  amount;  on  the  other,  the  defen* 
dants  were  willing  to  pay  a  portion,  but  at 
the  same  time  repudiated  all  liability,  on  the 
ground  that  they  gave  public  notice  by  their 
train-bills  that  they  did  not  guarantee  the 
arrival  or  departure  of  the  trains  at  the  times 
specified,  and  would  not  be  liable  for  any 
delay  that  might  occur,  and  also  on  the 
ground  that  the  delay  was  from  circum' 
stances  beyond  their  control 

It  was  submitted,  on  behalf  of  the  defen* 
dants,  that  the  plaintiff  had  made  out  no 
case;  the  learned  Judge,  however,  refused 
to  nonsuit  the  plaintiff,  and  left  the  case  to 
the  jury,  who  found  for  the  plaintiff,  leave 
being  reserved  to  the  defendants  to  move 
to  set  aside  the  verdict  and  enter  a  non-* 
suit,  on  the  ground  of  there  being  no  evi* 
dence  of  a  cause  of  action,  subject  to  the 
condition  that  the  matter  should  go  no 
further  than  the  Court  above. 

A  rule  nisi  having  been  obtained  pur- 
suant to  such  leave,  and  also  for  a  new  trial 
on  the  ground  of  the  verdict  being  against 
evidence, — 

Temple  and  GrompUm  now  shewed  cause, 
and  contended  that  under  the  above  circum* 
stances  they  were  entitled  to  keep  the 
verdict 

E.  JanuB^  Manisty  and  T,  Jotus,  on  the 
other  side^  were,  not  called  on  to  argue. 

Erls,  C.J. — 1  am  of  opinion  that  the 
rule  should  be  made  absolute,  on  the  ground 
that  there  is  no  evidence  of  a  breach  of  any 
duty  or  contract  by  the  defendants.  The 
grievance  complained  of  is,  that  the  train 
was  an  hour  and  a  half  late  at  Cardiff,  and 
that  the  plaintiff  consequently  missed  the 
train  at  Gloucester,  and  had  to  wait  for  the 
next  train.  The  whole  case  rests  on  the 
ticket  from  Cardiff  to  Newcastle,  and  I  am 
of  opinion  that  the  mere  taking  bf  a  ticket 
does  not  prove  a  contract  that  a  train  will 
arrive  at  the  time  when  it  is  expected.  The 
train,  no  doubt,  was  expected  to  arrive  earlier 
than  it  did,  and  if  the  train-bill  had  been 
put  in  evidence  we  should  have  seen  what  the 
contract  was  as  to  its  arrival.  No  special 
contract  arises  from  mere  talk  with  officials, 
casual  talk  with  an  officiad  whose  duty  may 
merely  be  to  open  or  shut  the  doors  of  the 
carriages;  and  indeed  all  that  the  porter 
says  is  that  the  train  is  late.    It  is  quite 
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conaistent  with  all  that  appears  in  this  case 
that  the  dutj  of  the  defendants  may  have 
been  fulfilled,  and  it  lies  with  the  plaintiff 
to  shew  that  it  has  not. 

W1LI4B8,  J. — I  am  of  the  same  opinion. 
The  plaintiff  has  saffered  in  consequence 
of  the  train  not  leaving  Cardiff  at  the  pre^ 
oise  hour  at  which  it  was  expected,  or  at 
such  BXk  hour  as  wonld  fit  the  departure  of 
a  particular  train  from  Qlouoester  which 
went  on  direct  to  Newcastle.  And  the 
question  is,  whether  the  company  entered 
into  such  a  contract,  or  undertook  such  a 
duty  as  to  oblige  them  to  have  the  train 
at  Cardiff  in  time  for  the  plaintiff  to  go  on 
by  the  next  train  from  Gloucester  to  New- 
castle.  This  depends,  first,  on  the  wording 
of  the  plaintiff's  ticket,  and,  secondly,  on 
the  other  £acts.  As  to  the  first,  the  lan> 
guage  of  the  ticket  is  simply  that  the 
defendants  will  oonyey  the  pliuntiff  from 
Cardiff  to  Newcastle,  and  there  is  no  state- 
ment beyond  the  fact  that  the  journey  will 
be  by  the  Midland  Railway.  And  the  only 
duty  which  the  law  attaches  to  such  a  con- 
tract (taking  the  ticket  as  the  contract)  is, 
that  the  passenger  shall  be  carried  in  a 
reas(»iable  time.  As  to  the  second,  the 
only  other  circumstance  is,  the  evidence 
that  the  train  ought  to  have  arrived  at 
4*34  P.M.  That  means  that  it  was  due 
then.  And  the  question  arises  whether  the 
defendants  warranted  its  arrival,  or  whe- 
ther it  was  merely  due  then  in  the  ordinary 
course  without  any  warranty.  The  plaintiff 
must  shew  the  duty  of  the  defendants  by 
evidence;  and  the  only  evidence  would  be 
either  the  statement  by  an  authorized 
official  of  the  company  that  the  train  would 
so  start,  or  such  obvious  proof  as  the  train- 
bill  of  the  company, — evidence  such  as  was 
given  in  the  case  of  Denton  v.  the  Great 
Northern  Railway  Company  (1).  It  clearly 
lay  on  the  plaintiff  to  give  that  evidence. 
The  saying  that  the  train  is  due  is  ambi- 
guous, and  open  to  either  of  the  construc- 
tions I  have  just  mentioned,  viz.,  that  the 
defendants  warranted  its  arrival  or  that  it 
was  due  in  the  ordinary  course  without 
warranty;  and  it  lay  on  the  plaintiff  to 
clear  this  up.  I  am  of  opinion  that  both 
the  merits  and  the  law  are  with  the  defen- 
dants. 

(1)  5  E.  &  B.  860;  i.c.  25  Law  J.  Rep.  (n.s.) 
Q.B.  129. 


Btlbs,  J. — I  am  of  the  same  opinion. 
This  is  an  important  case  as  it  afifeds  eTery 
railway  ticket  in  the  kingdom.   I  find  here 
no  evidence  of  a  guarantee  that  the  train 
will  arrive  at  a  paiti<mlar  time,  and  indeed 
there  is  no  statement  of  it  even  in  the 
declaration.    The  ticket  is  the  only  proof 
which  has  been  given  of  the  contiaot,  and 
it  affords  no  evidence  in  support  of  sudi 
guarantee,  for  it  is  silent  on  the  matter, 
and  only  proves  a  contract  for  the  employ- 
ment of  reasonable  care  for  the  fulfilment 
of  the  contract  of  caiiiage.    if  the  pbtotiff 
wanted  to  prove  such  a  guanuitee,  he  should 
have  put  the  time-table  in  evidence,  whieh 
might  perhi^  have  proved  it    Without 
the  conversation  at  the  station  there  woild 
be  no  evidence  even  of  when  the  tndn 
was  expected  to  start,  and  that  is  no  evi- 
denoe  of  a  warranty  by  tiie  defendants. 

SiiiTH,  J. — I  am  of  opinion  that  the 
contract  was  to  carry  in  a  reasonable  time 
with  reference  to  the  usual  trains  of  the 
company  as  shewn  in  the  train-bills.  It  is 
perfectly  dear  from  the  correspondence 
that  there  were  train-biUs.  The  correspon- 
dence was  either  in  evidence,  and  evidence 
of  the  contents  of  the  train-bills,  or  it  wu 
not :  if  it  was  not,  there  vras  no  evidence 
of  the  contents  of  the  train-bills ;  if  it  was, 
it  shews  that  the  plaintiff  is  out  of  court) 
for  it  shews  that  they  contained  an  express 
stipulation  that  the  company  did  not  gna- 
rantee  the  arrival  and  departure  of  the 
trains  at  the  times  specified,  «id  wonld 
not  be  responsible  for  delay. 

Rule  abtotiOe. 


1865.       I 
June  19.  / 


BUTTEKWORTH   V.    BBOWNLOW 
AND  ANOTHEB. 


Can'ier — Arrangement  between  Bailer 
and  Sub-Carrier, 

Af  a  carrier^  was  in  the  habit  ofearrymg 
goods  for  B;  the  ordinary  course  was  to 
deliver  the  goods  to  B.  immediaUly  on  their 
arrival  at  My  where  B.  carried  on  hmsinM. 
B,  requested  A.  to  employ  C.  as  his  agent, 
and  afterwards^  without  notice  to  A,  at- 
rixngal  with  C,  not  to  deliver  in  due  eourte, 
but  to  give  him  notice  of  the  arrival  cf  the 
goodsy  and  to  keep  them  tUl  he  sent  for  Mm. 
C  on  one  occasion  forgot  to  give  notwepwr- 
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$uaiU  to  tkii  afTonffement,  and  B.  brought 
ki»  action  againtt  A,  for  &ttch  neglect : — 
Held,  tkat  A.  tdos  not  liable. 

This  iraa  a  case  stated  on  appeal  from 
the  dedsion  of  the  Judge  of  the  County 
Court  of  Lancashire,  and  the  facts  were 
bciefly  as  follows. — 

The  plaintifr  was  a  cotton-waste  dealer 
at  Manchester     The  defendants  were  ear- 
ners, who  undertook  to  cany  from  liUe, 
and  other  places  abroad,  to  Manchester  and 
other  places  in  England,  at  certain  through* 
rates.     The  disfendants  principally  carried 
<m  their  business  by  means  of  other  car- 
rien,  with  whom  they  made  their  own 
airaogeme&ts ;  they  themselves,  however, 
making  the  contract  with  the  customers 
on  their  own  account  as  principals.     The 
plaintiff,  who  had  been  for  some  time  in 
the  habit  of  dealing  with  the  defendants, 
on  the  20th  of  October  1862,  requested 
the  defendant    in    future  to    send    his 
goods  through  Messrs.  Oarver  &  Co.,  by 
route  of  the  Lancashire  and  Yorkshire  Rail- 
way, instead  of  through  Messrs.  Thompson, 
M^Kay  &  Co.,  who  were  usually  employed 
by   the   defendants,   and  who   used  the 
Manchester,     Sheffield    and   Lincolnshire 
Railway.     And  from   that  time    the  de- 
fendants  forwarded    the  plaintiff's  goods 
through  Carver  &  Co.     In  the   ordinary 
course  of  business,  and  in  the  absence  of 
special  instructions  to  the  contrary,  Carver 
&  Co.,  or  any  other  carriers  at  Manchester, 
would,  immediately  on  the  arrival  of  the 
goods  there,  and  without  any  previous  ad- 
rice  of  such  arrival,  deliver  them  at  the 
warehouse  of  the  consignee.     Some  time, 
however,   before    the  transaction  out    of 
which  the  present  complaint  arose,   the 
plaintiff  gave  instructions  to  Carver  &  Co. 
that,    instead  of   pursuing    the  ordinary 
course  of   business  they  were  to  advise 
him  of  the  arrival  of  the  goods,  and  de- 
liver them  only  on  receiving  a  written  or 
printed  order  &om  him  to    that    effect. 
These  instructions  were  accepted  and  regu- 
larly acted  on  by  Carver  &  Co. ;  but  the 
defendants  had  no  notice  of  their  instruc- 
tions or  alteration  in  the  course  of  businesa 
On  the  7th  of  September  1864,  three  bags 
of  waste  were   consigned  from  Lille    to 
Manchester,  in  the  ordinary  way,  through 
the  defendants,  for  the  plaintiff,  of  which 


the  defendants  gave  him  notice.  The  bags 
arrived  at  Manchester  in  proper  time,  on 
the  14th  of  September,  and  Carver  k  Co., 
in  pursuance  of  the  foregoing  instructions, 
did  not  deliver  them,  but  through  some 
oversight  never  gave  the  plaintiff  notice  of 
their  arrival.  The  plaintiff  made  no  in* 
quiries  about  them  ;  but  this  might  have 
been  accounted  for  by  his  large  business 
The  value  of  cotton-waste  fell  50L  per  cent, 
between  the  7th  of  September  and  the  l-st 
of  October,  on  which  day  the  plaintiff, 
without  any  previous  notice  to  the  defen* 
dants  of  liie  non-arrival,  invoiced  those 
three  bags  to  the  defendants  at  their  value 
in  the  Manchester  market  on  the  7th 
of  September,  and  sought  to  recover  the 
sum  in  the  present  plaint.  The  learned 
Judge  decided  that  the  plaintiff,  by  his 
instructions  to  Carver  &  Cb.,  had  been  the 
cause  of  the  defendants'  contract  to  deliver 
not  having  been  carried  out,  and  that  the 
defendants,  not  having  had  notice  of  such 
instructions,  were  not  bound  to  advise  the 
plaintiff  of  the  arrival  of  the  goods  in  any 
other  way  than  by  their  delivery,  and  were 
not  liable  in  this  action. 

HoUsary  for  the  appellant. — Carver  & 
Co.  are  agents,  for  whose  acts  the  defen- 
dants are  liable — Musehamp  v.  the  Lan- 
caster  and  Preston  Junction  RaUtaay  Com- 
pony  (1)  ;  and  though  the  act  was  beyond 
the  ordinary  course  of  business,  they  are 
still  liable  —  Richards  v.  the  London^ 
Brighton  and  South  Coast  Railway  (2). 
Carver  &  Co.  were  servants  within  the 
principle  of  Sadler  v.  Henlock  (3),  and  the 
analogous  cases. 

Kemplay,  for  the  respondents,  was  not 
called  on  to  argue. 

WiLLES,  J. — ^I  am  of  opinion  that  the 
Judge  was  right,  and  that  his  decision 
should  be  affirmed.  The  action  is  for  not 
giving  notice  of  the  arrival  of  the  goods 
at  Manchester.  The  plaintiff  must  have 
known  the  ordinary  course  of  business  ;i  he 
gets  the  defendants  to  send  through  Car- 
ver iD  Co.,  and  then  gives  instructions 
to  Carver  <fe   Ca  not  to  deliver  in  the 

(1)  8  Mee.  &  W.  421;  8.  c.  10  Law  J.  B^.  (11.S.) 
Ezch.  460. 

(2)  7  Com.  B.  Rep.  N  S.  839. 

(3)  4  E.  ft  B.  570;  e.  c.  24  Law  J.  Rep.  (K.s.) 
Q.B.  188. 
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ordinaiy  oonne  of  bfulnett,  bnt  only  on 
the  receipt  of  his  order.  The  resolt  of 
what  the  Judge  finds  is  this,  that  the 
defendants  were  carriers  to  deliver  to  the 
plaintiff^  and  employed  Carver  k  Ca  to 
carry  this  ont ;  and  that  the  plaintiff  en- 
tered into  an  arrangement  wiUi  Carver  k 
Co.,  which  was,  in  £ftct,  an  anangement  for 
warehousing.  It  is  impossible  to  say  the 
Judge  was  wrong  in  this  oondusion  of  &ct, 
wha^ver  the  law  may  be,  though  as  to  that 
I  have  little  doubt. 

Bylss,  J. — I  am  of  the  same  opinion. 
The  plaintiff  says  to  Carver  de  Co.,  "  Don't 
fulfil  the  contract  -  in  ordinaiy  course,  but 
give  me  notice  of  the  arrival  of  the  goods, 
and  keep  them  till  I  send;''  the  defendant 
knows  nothing  at  all  about  this,  and  thinks 
that  ^e  goods  will  be  delivered  in  due 
course ;  the  plsintifi'  therefore  complains  of 
an  ii\juiy  brought  about  by  his  own  act 
Jwlgmemt/or  the  rapondenU, 


1865. 
June  33 


,  24.  / 


TAHVACO  V,  snCPSON. 


Charter- Parity — Frtight  payable  in  Ad- 
vance— Lien — Recovery  of  Money  paid  in 
an  Action  on  an  enforced  GhuararUie, 

ii,  of  Alexandria^  bouffhi  eoals  of  B^  of 
l/mdon^  which  were  to  be  delivetmi  at  Alei^ 
andrioj  price  to  be  paid  on  delivery  of  bill 
of  lading f  leas  balance  *of  freight  payable  est 
Alexandria,  B,  chartered  Q*% ship  to  carry 
the  coaly  **  coal  to  be  delivered  on  freight 
being  paid,  ,  .  .  freight  to  be  paid  on  un- 
loading and  right  delivery  of  cargo,  less 
advances,  in  cash,  at  current  rate  of  ex- 
change, .  .  .  half  the  freight  to  be  advanced 
by  freighter's  acceptance  at  three  months 
on  signing  bills  of  lading  ;  owner  to  insure 
amount  and  deposit  with  charterer  the  policy 
and  to  guarantee  the  sam/e**  The  bill  of 
lading  was  signed,  B,  gave  his  acceptance 
for  the  half  freight,  the  receipt  of  the  half 
freight  was  indorsed  on  the  bill  of  lading, 
and  the  bill  of  lading  was  indorsed  in  blank 
by  B,  and  given  to  A,  The  average  length  of 
the  voyage  weu  two  months;  before  the  ship 
arrived  B.  became  insolvent,  and  on  arrival 
of  the  ship  and  before  the  acceptance  was  due, 
the  master  refused  to  deliver  the  cargo  to  A. 
unless  the  whole  of  the  freight  uhu  paid  or 
payment  guaranteed  A  guarantie  was  given 


by  D.forA.  under  proteaL,  andOstomrgowu 
ddifsered;  2>.  Uun  by  A^s  diroitun  r^usei 
to  pay.  An  action  was  bromght  in  the  Con- 
sular Court  against  £>,  who  then,  byAJs 
direction,  paid  under  protegt.  A.  repaid  D. 
(7.  knew  nothing  of  the  arrangement  between 
A,  and  ^;— Held,  that  A.  was  entitled  to 
recover  the  half  freight  from  (7. 

This  was  an  aetion  brought  by  the  plain* 
ttff  to  recover  301/.  17&  6d.  under  tiie 
oircumstances  hereinafter  mentioned.  By 
consent  of  the  parties  and  the  order  of 
Willes,  J.,  the  following  oase  was  stated 
for  the  opinion  of  this  Court 

CASB. 

Hie  plaintiff  is  a  merchant  residing  at 
Alexandria,  in  Egypt,  and  the  dftfendant 
a  shipotmer  residing  at  Sunderland,  sad 
owning  the  ship  called  the  Parthenon^  • 

On  the  1st  of  September  1863  Messrs. 
Tiania  &  Ca,  of  London,  as  agents  for  the 
plaintiff^  entered  into  a  oontraot  with  Mr. 
De  Mattos,  of  London,  for  the  purchase 
of  3,000  tons  of  steam  ooaL  Hie  contract 
(which  was  set  out  in  the  case)  provided 
that  De  Mattos  should  supply  2,000  tons 
of  certain  specified  coal,  the  biUs  of  lading 
for  the  entire  quantity  to  be  ddivered  at 
tJie  end  of  September  in  two  or  more  ship* 
ments;  that  Tisinia'  &  Co.  shonld  pay  cm 
receipt  of  bill  of  lading  and  policy  of  insur- 
anoe  a  certain  price,  deducting  the  balance 
of  freight  payable  at  Alexandria,  together 
with  a  certain  commission,  the  said  balance 
of  freight  to  be  paid  in  cash  at  Alexandria 
at  the  current  rate  of  exchange  for  three 
months'  bills  on  London;  that  the  ooals 
should  be  taken  alongside  at  buyer's  risk 
and  expense  at  a  certain  rate,  and  that  in 
case  of  neglect  by  De  Mattos,  Hania  &  Co. 
might  charter  vessels  for  seller's  account. 
In  pursuance  of  this  contract,  on  the  1st 
of  October  1863,  De  Mattos  entered  into 
(amongst  others)  a  charter-party  of  the 
PartAaioM  with  Uie  defendant.  Thechaiter> 
party  (which  was  set  out  at  length  in  the 
case)  provided  that  the  said  ship,  bdng 
tight,  Ao,,  should  proceed  to  Sunderland, 
there  load  a  complete  cargo,  and  therewith 
proceed  to  Alexandria,  and  there  delnter 
the  same  on  being  paid  freight  ctt  the  rate  of 
SOL,  5  guineas  gratuity,  per  keel  of  21  tons 
4  cwt.,  taken  on  boatd  and  delivered  in  full 
of  all  port  charges,  d^,  the  act  of  Qod, 
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Ac.  exo0pted,  thie  esrgo  to  be  deliyered  and 
be  diaeharged  in  a  specified  way;  the  freight 
to  be  paid  on  wdoading  and  right  ddivery 
of  ike  eargOy  less  advancee^  in  caah^  at  cur* 
reiU  raJU  of  exchange;  (1)  on^^lf  of  the 
freight  to  be  advanced  by  freighter' e  accept- 
QMoe  at  three  months  on  signing  bills  of 
lading;  owner  to  insure  the  amount  and 
deposit  with  charterer  the  club  policy  and  to 
guarantee  same;  certain  working  days  and 
demnirage  to  be  paid;  ship  to  be  addressed 
to  freigbter^s  agent  at  port  of  discharge, 
paying  usual  commission;  brokerage  to  be 
due  lost  or  not  lost;  ship  and  freight  bound 
to  the  venture,  and  all  claim  for  average 
to  be  settled  in  London  by  Lloyd's  Rules, 
and  a  penalty  of  700^  for  non-performance. 
In  accordance  with  the  charter-party,  De 
Mattofl  shipped  20^  keels  (weighing  426 
tons  13  cwt)  of  ooaL  The  captain  signed 
a  bill  of  laduig  (set  out  in  the  case),  which 
stated  that  audi  quantity  had  been  shipped 
in  good  order,  to  be  delivered  in  like 
good  order  in  a  specified  way  at  Alex* 
andria,  as  the  agent  for  the  charterer  might 
direct  (the  act  of  God,  kc  excepted),  unto 
order  or  to  his  assigns;  the  ship  to  be 
diBcharged  in  a  specified  manner,  with 
denrairage  as  in  charter-party,  and  average 
accustomed.  The  freight  of  this  coal  at 
the  date  in  charter-party  was  6031.  1 5s. 
Ob  the  bill  of  lading  being  signed,  De 
Mattes  gave  his  acceptance  at  three  months 
for  30ll  17 s.  6d.  in  favour  of  the  defen- 
dant The  acceptance  was  dated  the  3l8t 
of  October  1863,  and  became  due  the  3rd 
of  February  1864.  On  the  acceptance 
being  given,  the  defendant's  agents  indorsed 
the  following  receipt  on  the  bill  of  lading: 
"Received  on  account  of  within  freight 
301/.  I7s,  6d  as  per  charter-party/'  De 
Mattos  then  gave  the  plaintiff's  agent  an 
invoice  shewing  what  was  due  for  the  coals. 
In  this  invoice  from  the  price  of  the  coal 
was  deducted  the  freight  at  30/.  per  keel 
and  the  gratuity,  ^  less  advance  on  sailing, 
30U  Us.  ed.";  3L  per  cent  on  the  price 
was  added,  and  a  receipt  for  the  balance 
per  cheque  acknowledged.  On  the  28th 
of  October  1863  De  Mattoe  indorsed  the 
bill  of  lading  in  blank  to  Tizinia  &  Co., 

(1)  Hub  psrmgraph  was  punctuated  as  above, 
nd  the  woidB  "for  ship's  use"  in  the  form  sfemck 
through,  a«  appeared  by  a  ducument  handed  up  to 
the  Court  during  the  aigument 


who  paid  the  said  balaace  due  on  invoice 
by  cheque,  as  above  stated,  and  forwarded 
the  bill  of  lading  to  the  plaintiff  at  Alex- 
andria. The  d^endant  had  not  before 
action  any  knowledge  of  the  contract  of 
the  1st  of  September  1863  between  the 
plaintiff's  agent  and  De  Mattos,  of  the 
invoice,  of  the  above  payment,  or  of  any  of 
the  transactions  between  the  plaintiff  or  his 
agents  and  De  Mattos.  The  ship  sailed  on 
the  4th  of  November  1863,  and  shortly 
after  De  Mattos  became  insolvent,  and  on 
the  4th  of  January  1864  executed  a  deed 
under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  without  the  assent  of 
the  plaintiff  or  the  defendant,  and  on 
the  1st  of  February  1864  everything  had 
been  done  to  make  such  deed  effectual 
The  ship  arrived  at  Alexandria  on  the  5th 
of  January  1864,  and  the  captain  reported 
her  arrival  to  the  plaintiff,  and  stated  he 
should  be  ready  next  day  to  discharge  the 
cargo.  The  plaintiff  being  holder  of  the 
bill  of  lading  as  such  indorsee  as  above, 
thereupon  took  all  necessary  steps  for 
receiving  the  cargo,  and  intimated  to  the 
captain  that  he  was  prepared  to  pay  the 
baJance  of  the  freight  remaining  un|)aid 
after  deducting  the  SOIL  Us.  6d.  referred 
to  in  the  receipt  in  the  bill  of  lading.  On 
the  6th  of  January  1864  the  captain,  who 
on  his  arrival  had  learned  by  letter  that 
De  Mattos  bad  suspended  payment,  refused 
to  deliver  the  cargo  to  the  plaintiff  unless 
he  was  paid  the  fiill  amount  of  the  freight 
without  any  deduction,  or  had  a  gua- 
rantie  for  the  payment  of  the  same. 
The  master  thereupon  claimed  a  lien  on 
the  cargo  for  the  full  chartered  freight, 
and  detained  the  cargo  till  the  20th  of 
January  1864,  the  plaintiff  refusing  to 
make  such  payment  or  to  give  or  procure 
such  guarantie.  De  Mattos's  acceptance  was 
at  this  time  in  the  hands  of  third  parties  ; 
it  was  not  paid  at  maturity,  and,  before 
action,  was  tiJcen  up  by  the  defendant.  On 
the  20th  of  January  1864  Messrs.  Barker 
h  Co.,  at  the  request  of  the  plaintiff,  and 
to  procure  delivery  of  the  cargo,  gave  the 
following  guarantie,  as  the  master  still 
refused  to  deUver  without  the  payment  of 
the  whole  freight,  or  a  guarantie  of  the 
same  :  "  In  consideration  of  your  agreeing 
at  our  request  to  deliver  to  Mr.  Tamvoco 
the  cargo  of  coab  at  present  on  board  your 
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ship,  we  hereby  tmdertake  and  guftmntee 
that  when  and  00  soon  as  yon  ^all  have 
deliyered  the  said  cargo  unto  the  said  Mr, 
Tamvaoo,  or  his  order,  that  we  will  on 
demand  pay,  or  cause  to  be  paid,  to  yon  in 
cash  the  f^  amount  of  freight  due  and 
payable  to  you  in  respect  of  said  caigo 
without  any  deduction  whatsoever,  except 
commissions  due."  The  master  then  began 
to  deliver  the  cargo,  and  completed  such 
delivery  on  the  Uth  of  February  1864. 
On  the  completion  of  the  delivery  (the 
acceptance  had  now  been  dishonotured  at 
maturity)  the  OMster  applied  to  the  plain^ 
tiff  for  payment  of  the  full  freight,  and 
on  his  refkul  applied  to  Barker  ^  Ca  | 
ihey,  however,  by  phuntiiT's  direotioae, 
refused,  and  the  master  then  took  pm* 
ceedings  on  the  guorantie  against  Barker 
d:  Ca  in  Uer  Mi^esiy's  eonsular  eouit  at 
Alexandria,  which  had  jurisdietioa*  The 
cause  proceeded,  and  a  daj  was  fixed 'for 
trial ;  but  on  the  day  before  such  lixttd 
daty^  viz.  on  the  7th  of  Manh  1864, 
Barker  ^  Ca,  by  order  of  the  plaintiff 
paid  the  master  the  whole  freight,  the 
plaintiff  at  the  same  time  protesting  against 
the  payment,  and  serving  a  copy  thereof 
on  die  master.  The  master  gave  a  receipt 
(set  out  in  the  case),  which  is  not  material 
The  plaintiff  afterwards,  and  belbie  action, 
repaid  Barker  <fe  Co*  The  average  length 
of  the  vo3^e  from  Sunderland  to  Alex* 
andria  is  two  months. 

The  questions  for  the  ofMimi  cf  the 
Court  were — 

First,  whether  under  the  above  ciMnm- 
stances  the  plaintiff  was,  when  the  captain 
refused  to  deliver  the  cargo,  entitled  to 
have  it  delivered  to  him  on  payment  of 
the  balance  of  freight  af^r  deducting 
SOU  17a  6d 

Secondly,  whether,  assuming  the  plaintiff 
to  be  entitled  to  recover  in  respect  of  the 
said  refusal  to  deliver,  he  is  entitled  to 
recover  anything,  as  damages,  beyond  the 
damages  sustained  by  him  by  his  being  de- 
prived of  ihe  possession  of  the  cargo  from 
the  time  of  the  said  refrisal  to  the  time  of 
the  cargo  being  delivered  to  him. 

If  the  Court  shall  be  of  opinion  on  both 
points  in  the  affirmative,  then  the  plaintiff 
to  be  allowed  to  sign  judgment  for 
301/.  lis,  6d,  with  costs. 

If  the  Court  shall  be  of  opinion  on  the 


[N.a 


irst  point  in  tiie  aflumatiTey  and  on  the 
second  point  in  the  negative,  tiien  the 
plaintiff  to  be  allowed  to  sign  judgmeat 
lor  10^  and  costs* 

If  the  Cciuit  diaD  be  of  opinion  on  the 
first  point  in  the  negative,  then  the  de- 
fendant to  be  at  lib^ty  to  sign  judgment 
as  in  case  of  a  nonsuit^ 


If eiUth  (Bidder  mOiMmliot^ie  ^kuk- 
tiff^ — ^The  first  queali<HL  is,  whether  the 
master  had  a  lien  beyond  the  amount  o£ 
freight  payable  a*  Alexandiia.  If  the  bill 
had  run  out  and  -been  unpaid,  the  questieo 
would,  no  doubt,  hove  been  whether  the 
Court  would,  follow  JTmcAiwr  v.  -  Vmm  ( 1 ), 
where  the  Prby:  Couscil  decided  that  the 
contiaot  for  carriage  was  socIl  as  to  pfevent 
any  lien,  acting  «n  Mowo  v«  IC€rchtar  (2), 
and  against  Oilkiiait  ▼.  'Middiaom{Sy. 

[WuxBfi^  J.^They  tkMight  they  wete 
aeldng  contrlvy  to  that  eaae^  but  in  truth 
they  were  not  ] 

But  .here  'the  biUs  wero  atill  running. 
The  case  with  which  Kerekner  v.  i^^tiMw  (1) 
really  conflicts  is  Neish  v.  Orahcmi  (1). 
Secondly,  what  are  the  damages  I  If  the 
payment  had  been  in  money,  it  could  have 
been  recovered  baek^  and  the  taking  a 
guarantie  makes  no  difiueBoe. 

Mawkty  {Lewena  *  wUh  him),  fior  the  de- 
fendant.— The  defendant  knew  nothing  of 
what  took  place  between  De  Matttoe  and 
thephdntifl^  and  therefore  that  is  out  of 
the  case.  The  question  isi  whether  the 
ordinaiy  lien  for  freight  was  waived!  The 
words  oif  the  ehartep-partj  are  *^  deliver  the 
satneon  being  paid  freight^  .  ;  . » tbe  freight 
to  be  paid  on  unloading  and  right  deliveiy 
of  the  caigOi  less  advaacea  in  cash''  (the 
words  ''for  ahip's  use^"  which  gonenliy 
follow,  being  stmck  out),  ^> at. the  onrrent 
rate  of  exchange'';  and  therefore^  putting 
the  provision  as  to  insuance  out  af  the 
qpiestion,  there  was  an  advance,  to  be  !»• 
turned  if  the  ship  be  lost ;  and  the  defendant 
therefore  is  entitled  to  succeed.  Further, 
that  the  shipowner  was  to  have  anintosesl 
in  this  fright  is  shewn  by  his  having  to 
insure,  which  he  could  not  have  otherwise 


(1)  12  Moo.  P.C.C.  861. 

(2)  11  Moo.  P.C.C.  21. 

(9)  2  Com.  R  Rep.  N.S.  134 ;  •.&  S6 
Rep.  (N.s.)  C.P.  209. 
(4)  1  K.  &  B.  605. 


Law  J. 


Voit  34.] 


TKINITY  TJIRM,  1865. 


271 


done.  Tlie  cases  reported  in  Moor^s  Privy 
€ouneii  Cases  GRipport  the  defendant'a  view. 
Seeondlji  when  the  ship  arrived  the  bill 
was  virtually  dishonoured,  and  therefore 
the  right  of  lien,  even  if  suspended  before, 
had  revived.  There  is  no  authority  on  thifl 
poiBl,.bnt  it  is  correct  on  principle. 

[Melltsk  referred  to-  AUetger  Ys  ike  SL 
Katherin^s  Dock  Company  (5).] 

•ThinUly,  after  tike  proceedingB  at  law  and 
the  payment  made'  therein,  the  money  is 
not  teeoverabie ;  and  theee  was  no  proteab 
on  thaSOth  of  Janiuury,^  when  alone  it  could 
have  been  available.  AasKiming  that  thie 
pdnt  does  not  go  to  the  root  of  the  casO) 
but  only  to  the  ameunt  of  the  damaged, 
still  oaHy  the  damage  arising  ftom.  the  d»> 
teotini^  exeluding  the  gnanantie,  is  recoKrep* 
able ;  the  money  paid  on  that  cannot  ^be 
recovered,  for  that  would  be  getting  'in- 
directly what  caimot  be  got  diracftly;  and 
it  could  not  have  been  got  directly  when 
enaction  brought  the  claim  was  not  disr* 
puted,  but  paid — ^aee  the  notes  to  MarnoU 
?.  Hampton  (6). 

WitLSs,  J. — I  am  of  opinion  that  our 
judgment  should  be  for  the  plaintiff.  The 
first  question  is,  whether  tiie  shipowner 
under  the  circomstances,  particularly  the 
insolvency  of  De  Mattos,  had  a  lien,  not 
only  as  to  the  half  of  the  freight  payable 
at  Alexandria,  but  also  as  to  the  half  which 
bad  been  paid  by  a  bill  of  exchange  in  pot- 
suance  of  the  charter-party,  which  provides 
^*  one^half  of  the  frei^t  to  be  advanced  by 
indghtei^ft  acceptance  at  three  months  on 
signing  bills  of  lading,  owner  to  insure  the 
amount  and  deposit  with  the  charterer  the 
club -policy,  and  to  guarantee  the  same"  Y 
This  bill  became  due  on  the  3rd  of  February; 
tiie  ^p  arrived  in  January,  and  in  the 
mean  time,  and  before  her  arrival,  De  Mattos 
bad  become  bankrupt,  and  the  bill  was 
sore  to  be  dishonoured,  and  it  was  certain 
tbat  only  a  portion  of  its  amount  would  be 
realized.  Before  the  bill  became  due,  the 
coiffiignee  of  the  bill  of  lading,  on  which  was 
a  receipt  stating  that  half  the  freight  had 
been  paid  as  per  charter-party,  demanded 
tbe  goods  and  ofifered  the  remaining  half 
of  tbe  freight    The  master,  knowing  of  the 

(5)  14  Mee.  k  W.  794 ;  s.  c.  15  Law  J.  Rep. 
(H.B.)  Excb.  84. 
(«)  2  Smith'!  Lead.  Gas.  287. 


insolvency  of  De  Mattos,  refused  to  deliver 
up  the  cargo,  uidess  the  whole  freight  were 
paid  in  cash  or  guaranteed.  The  plaintiff, 
in  order  to  get  the  cargo,  yielded,  and  pro- 
cured from  Barker  4^  Co.  the  undertaking 
set  out  in  the  case,  and  which,  looking  to 
the  circumstances  of  the  case,  was  clearly 
intended  to  apply,  not  to  the  hal^  but  ihd 
whole  of  the  freight.  The  cargo  was  Hhea 
delivered,  and  the  delivery  was  completed 
QD  the  1 3tb  of  February  \  and  no  new  right 
aecrued  because  of  the  previous  demand 
and  refusal  to  deUv^r.  Subsequently,  the 
master  insisted  on  payment  of  the  full 
freight.  A  suit  waa  brought  on  the  guaran* 
tie  in  the  comsular  oourt  against  Barker  <k 
Ckx,  who,  on  eonsideration,  did  not  raise 
the  present  defence,  but  paid  under  protest 
the  amount  in  dispute,  viz.  301/.  17a.  6d. 
The  question  is,  whether  the  plaintiff, 
who  has  Ki^paid  Barkeif  <&:Co.,  is  entitled  to 
reeoFver  thiiB  sum  from  the  defendant  the 
shipowner?  and  I  conceive  that  he  is.  It  is 
nece^sar^  to  see  What  the  rights  of  the  ship- 
o^wner  werd  under  the  charteivparty,  and 
whether  the  master  was  right  in  detaining 
the  goods.  Assuming  that  there  was  no 
aueh  right,  there  will  arise  another  question, 
whether  the  subsequent  transactions  took 
away  the  light  of  the  consignee?  I  entertain 
no  doubt  as  to  the  effect  of  the  clause  in 
the  charter-party ;  the  words  '*  in  cash"  were 
not  intended  to  qualify  "  advances,"  but 
are  to  be  taken  in  conuexion  with  «'at 
current  sate  of  exchange."  We  have  no  as- 
sistance here  from  mercantile  usage,  none 
i»  stated  in  the  case.  The  dause  ia  "  the 
freight  to  be  paid  on  unloading  and  right 
delivery  of  the  caxgo,  less  advances,  in  ci^, 
at  current  rate  of  exchange."  If  this  be  read 
"less  advances  in  cash,"  there  is  no  pro- 
vision in  the  charter-party  to  which  this 
can  apply ;  to  hold  that  it  referred  to  ad- 
vances for  ship's  use  would  be  nonsense, 
for  not  only  is  there  no  provision  for  them, 
but  the  words  "for  ship's  use,"  which  stood 
in  the  form,  are  actually  struck  out  As  I 
have  already  said,  we  have  no  assistance 
here  from  mercantile  usage  or  practice,  nor 
have  we  any  from  the  form  which  has  been 
handed  up  to  us.  But  we  find  the  charter 
does  deal  with  advances  not  in  cash,  "one 
half  of  the  freight  to  be  advanced  by  the 
freighter's  acceptance  at  three  months  on 
signing  bills  of  lading,"  and  therefore  we 
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are  bound,  in  order  to  give  effect  to  the 
charter-party,  to  read  "advances"  as  ap- 
plying to  this  advance  of  the  half  fireight, 
and  not  to  advances  in  cash.  The  words 
then  read  "  freight  to  be  paid  on  unloading 
and  right  delivery  of  cargo  (less  advances)  in 
cash  at  current,  rate  of  exchange,"  and  this 
makes  the  whole  sensible,  and  gives  effect 
to  all  the  words.  And  this  is  not  inconsis- 
tent with  a  mercantile  transaction  where 
credit  is  wanted,  and  a  bill  therefore  is 
given,  the  shipowner  saying  to  the  charterer, 
''You  shall  pay  half  the  freight  three  months 
hence,  but  must  give  me  a  negotiable  in- 
strument." Mr.  Manisty's  argument  on  the 
other  words  prevents  me  from  giving  any 
opinion  as  to  whether  the  half  freight  is 
properly  a  loan  to  be  restored,  or  whether, 
in  case  of  loss  of  the  ship,  the  loss  is  to 
fall  on  the  charterer.  I  incline  to  the 
latter  construction,  but  give  no  opinion,  as 
it  is  not  necessary.  The  refusal,  then,  to 
deliver  having  been  whilst  the  bill  was 
running,  the  plaintiff  is  therefore  entitled  to 
sue  in  trover,  unless  the  transactions  at 
Alexandria  affect  this  right  The  plaintiff 
is,  prim&facU^  entitled  to  recover  the  value 
of  the  goods ;  and  also  where  they  are  de- 
tained on  an  unfounded  claim  of  lien  he 
may  pay  the  money  and  take  the  goods, 
and  then  recover  the  money  he  has  so  paid. 
The  distinction  between  a  payment,  or  a 
transaction  in  the  nature  thereof,  and  a 
contract  entered  into  on  duress  of  goods,  is 
well  put  in  Byles  on  Bills,  109;  and,  here, 
if  the  whole  freight  had  been  paid  in  money 
by  the  plaintiff,  he  might  recover  it.  But, 
instead  of  this,  a  guarantie  is  given  by 
Barker  &  Co.,  who,  as  strangers  to  the 
transaction,  engage  to  pay  the  whole  freight 
in  consideration  of  the  delivery  of  goods  to 
which  they  are  not  entitled  themselves,  but 
under  circumstances  which  entitle  them  to 
be  recouped  by  the  plaintiff.  Barker  <Sc  Co. 
are  obliged  thereby  to  pay  the  whole;  and 
therefore  the  settlement  of  the  action 
against  them  was  wise.  Assume  they  had 
engaged  to  deliver  a  specific  chattel,  per- 
formance could  not  be  resisted  by  shewing 
part  only  of  the  freight  was  due;  so,  here, 
the  matter  depended  on  whether,  on  the 
construction  of  the  contract,  they  did  not 
guarantee  payment  of  the  whole  freight; 
they  did,  and  it  was  wise  to  settle  But, 
then,  it  is  insisted  that,  looking  to  the  con- 


tract, the  action  on  it,  and  the  payment  in 
the  action,  the  mamey  paid  is  not  recover- 
able. The  master  reinsed  to  deliver  imlesB 
the  money  was  paid  or  a  giuurantie  given. 
What  was  the  character  of  this  ' 


Was  it  to  settle  the  dispute  t  It  was  o»- 
tainly  binding  and  final  in  one  sense,  that 
the  master  was  to  receive  the  whole  freight 
But  was  it  final  so  as  to  allow  the  retontioii 
of  the  flum  extorted)  I  apprehend  that  what 
the  master  su^^ested  was  not  a  final  agree- 
ment to  settle  the  dispute,  but  a  sugges- 
tion to  get  the  money,  or  a  guarantie,  he 
not  to  be  in  a  bett^  position  by  a  guaran- 
tie being  given  instead  of  tiie  money.  By 
law  the  plaintiff  in  trover  is,  primdfaeie^ 
entitled  to  recover  the  whole  value  oif  the 
goods;  but  if  the  defendant  gives  up  the 
goods,  this  is  to  be  taken  into  account 
Here  we  have  a  middle  case ;  here  the  goods 
are  given  up,  but  so  that  the  plaintiff  is 
SOIL  17<.  6^.  out  of  pocket;  a  jury  might 
find  a  verdict  fcnr  this  sum,  and,  therefore, 
our  judgment  is  for  the  plaintiff  for  that 
amount 

Byles,  J. — I  am  of  the  same  opinion. 
If  the  bill  of  exchange  for  the  half  freight 
was  to  fall  due  alter  the  voyage,  it  is  dear 
no  lien  was  contemplated  for  that  amount 
— HomcaMle  v.  Farran  (7)  and  AUager 
V.  th€  St.  Kaikertn^s  Dock  Company  (5). 
Here,  there  was  no  advance  in  the  nature 
of  prepayment  of  fright  when  the  bill  fdl 
due ;  the  debt  would,  no  doubt,  revive,  but 
it  is  another  thing  to  say  that  the  lien  doea 
This  bill  was  not  due  till  after  the  time  for 
delivery;  if  that  be  so,  there  was  no  right 
to  detain  the  goods  quoad  the  amount  of 
the  bill  The  plaintiff  enters  into  an  agree* 
ment,  as  to  which  it  is  not  necessaiy  to 
decide,  whether  there  was  good  considera- 
tion. .  By  this  agreement,  he  says  to  the 
master,  "  If  you  will  deliver  the  goods,  I 
will  pay  the  whole  freight;  you  shall  be 
depositary  of  that  sum,  and  the  dispute 
shall  hereafter  relate  to  that  money  and  not 
to  the  goods.  I  will  give  the  cash  subject 
to  future  abjudication,  and  I  give  this 
agreement  under  protest"  The  parties,  there- 
fore, were,  in  my  opinion,  just  where  they 
were  before,  and  I  think  it  a  very  plain  case. 
Judgment  for  the  pkdnii^^far 
aOR  17&  6d,  andeosU. 


(7)  3  B.  lb  Aid.  497. 
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Bargain  and  Sale — Delivery  on  Board 
iSAtjp — Fauing  of  Property. 

A,  bought  coal  of  By  to  be  skipped  in 
a  skip  chartered  by  A,  payment  in  cask 
againai  bill  of  lading  in  ike  kands  of  BJs 
agent  Before  shipment  A,  sold  to  ike  plam^ 
Hffy  wnd  (U  the  time  of  botk  sales  the  coed 
was  unascertained,  Tke  coal  was  skipped 
and  three  bills  of  lading  signed  for  delivery 
to  A.  or  order;  one  oiUy  teas  stamped  and 
retained  by  B,  another  toas  sent  to  A.  Not 
being  pcddj  B,  sent  the  stamped  biU  of  lading 
to  ^  defendant  and  the  captain  delivered 
tke  coed  to  kim : — ^Held,  ikat  tke  plaintiff 
kad  no  right  of  cKtion  against  tke  defendant. 

In  this  case  the  plaintifi^  sought  to 
recover  damages  for  tiie  conversion  of  a 
caigo  of  coal;  and  the  following  facts  were 
proved  at  the  trial 

On  the  9th  of  December  1864,  at  Hull, 
a  person  named  Pope  bought  of  a  person 
named  Josse  a  quantity  of  coal,  and  a  great 
deal  of  evidence,  or^  and  written,  was 
given  at  tiie  trial  in  order  to  shew  the 
tenns  of  the  sale,  the  defendant  contending 
that  by  the  terms  of  this  sale  there  was  to 
be  **  payment  in  cash  against  bill  of  lading 
in  the  hands  of  Joese's  agent  in  London," 
and  that  it  was  not  the  intention  of  the 
parties  that  the  property  in  the  goods 
should  pass  till  payment.  The  coal  at  the 
time  of  the  contract  was  lying  undistin- 
guished in  a  heap  at  Josse's  yard,  con- 
taining a  much  larger  quantity  than  that 
contracted  for,  and  it  was  to  be  shipped 
on  board  a  vessel,  which  was  chartered  by 
Pope  in  his  own  name  and  on  his  own 
behalf  to  carry  it  to  London.  On  the  13th 
of  December,  whilst  the  whole  or  all  but 
a  very  small  portion  of  the  coal  was  still 
undistinguished.  Pope  sold  the  coal  he  had 
contracted  for  to  the  plaintiff  on  the  Coal 
Exchange  in  London.  The  plaintiff  resold 
on  the  same  day  at  a  higher  price,  and 
before  action  had  paid  Pope.  By  the  19th 
of  December  the  coal  was  shipped  and  the 
captain  signed  three  bUls  of  lading,  stating 
the  coal  was  to  be  delivered  to  "  Pope  or 
order"  on  being  paid  freight  and  demur- 
rage as  by  charter-party.     One   only  of 

Nxw  SxBiEs,  84.— C.  P. 


these  bills  was  stamped,  and  this  Josse 
retained;  the  second,  together  with  an 
invoice  and  a  letter  announcing  the  load- 
ing, was  sent  on  the  19th  of  December  to 
Pope,  who  received  them  next  day.  Josse 
not  being  able  to  get  his  money  from  Pope, 
sent  the  stamped  bill  of  lading  to  the 
defendant,  his  agent,  with  directions  to 
stop  the  ddivery  of  the  coal,  and  the 
captain,  under  the  defendant's  directions, 
refixsed  to  deliver  to  those  claiming  through 
Pope,  and  the  defendant  himself  took  the 
cargo. 

The  jury  found  that  the  sale  was  for 
cash,  and  the  learned  Judge  directed  a 
verdict  for  the  plaintiff,  and  gave  the  defen- 
dant leave  to  move  to  set  this  verdict  aside 
and  enter  one  for  himself,  on  the  grounds 
that  on  the  facts  admitted  and  proved  the 
defendant  was  entitled  to  the  verdiet,  that 
the  defendant  had  a  right  to  stop  the  coals 
in  transitu,  and  that  neither  Pope  nor  the 
plaintiff  had  any  right  to  the  property  and 
possession  of  the  coals. 

A  rule  nisi  having  been  obtained  pur- 
suant to  such  leave, 

D,  D,  Kean6  and  Barnard  now  shewed 
cause. — ^The  bill  of  lading  is  "  to  Pope  or 
order,"  and  not  in  blank;  there  is  also  the 
invoice  and  letter.  AH  these  documents  are 
sent  to  Pope.  It  cannot  be  said,  therefore, 
that  the  property  did  not  pass  by  the 
delivery  on  board  Pope's  ship ;  at  all  events 
as  respects  a  third  person,  who  has  bought 
for  value  in  the  public  market,  it  would 
be  a  fraud  to  hold  that  the  property  did 
not  pass.  In  the  case  of  Turner  v.  the 
Trustees  of  the  Liverpool  Dock  Company 
(1)  the  circumstances  were  very  differentb 
And  Joyce  v.  Stoan  (2)  is  in  our  favour. 

Russell  and  Tkesiger,  in  support  of  the 
rule. — ^When  the  plaintiff  bought  the  goods 
they  were  unascertained  and  the  documents 
not  in  Pope's  possession.  The  contract 
was,  that  the  property  should  not  pass  till 
the  money  had  been  paid;  this  has  been 
found  by  the  jury;  and  the  effect  of  the 
delivery  depends  on  the  intention  of  the 
parties — Blackburn  on  Sales,  135,  Brandt 
V.  Bowlby  (3). 

[WiLLES,  J. — It  is  a  question  for  the 

(1)  6  Ezch.  Bep.  543;  s.  o.  20  Law  J.  Bep.  (ir.s.) 
Ezch.  893. 

(2)  17  Com.  B.  B«p.  N.S.  84. 

(3)  2  B.  &  Ad.  932. 
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fury—SmttVi  MereaniiU  Law^  300,  Van 
Oarteel  v.  Bo<^ker  (4).] 
TeS)  that  is  dear  from  Brownr.  Hare  (5). 

Erli,  C.J. — ^I  am  of  opinion  that  this 
nile  shoiild  be  made  absolute.  The  action 
is  brought  on  the  ground  that  the  cargo  had 
TestedinPopa  T^ecoak  were  sold  by  Joase 
to  Pope,  by  Pope  to  Moakes  (the  pbdntifr), 
and  he  again  paaaee  them  on.  One  material 
point  is,  wheUier  Moakee  has  a  better  title 
than  his  vendor  Pope,  and  I  think  he  has  no 
better  titl&  The  rule  that  a  man  shall  not 
have  a  better  title  than  his  vendor  is  not 
universa],  because,  for  instance,  there  are 
cases  where,  if  the  goods  be  in  possession 
of  a  man  as  ostensible  owner,  together  with 
the  documents  of  title,  he  may  be  able  to 
confer  on  a  purchaser  a  better  title  than  he 
has  himself.  No  such  point,  however,  arises 
here,  because  at  the  time  of  the  treaty 
between  Josse  and  Pope  the  goods  wwe 
unascertained;  the  treaty  was  that  the  pro- 
perty ishould  not  pass  till  the  cash  was 
paid,  and,  whilst  the  goods  are  so  unascer- 
tained. Pope  makes  the  contract  with 
Moakes,  who  therefore  is  only  in  Pope's 
shoes.  Then  what,  as  between  Josse  and 
Pope,  was  the  intention  of  the  parties  1  The 
property  in  Josse  cannot  pass  out  of  him 
unless  tiiere  be  a  sale  which  passes  it.  Now 
Joflse  intended  to  retain  the  property  till 
the  cash  was  paid,  and  if  so,  the  property 
did  not  pass;  that  was  clearly  the  contract 
The  delivery  on  board  ship  had  no  effect. 
Eren  if  the  delivery  had  been  to  Pope,  yet 
il  might  be  only  as  a  warehouseman.  As 
to  Ithe  difficulty  which  has  been  raised 
about  the  bills  of  lading,  and  as  to  their 
allowing  Pope  to  pass  as  owner,  imder  cer- 
tain circumstances,  such  a  question  might 
have  arisen ;  but  it  does  not  arise  here,  be- 
cause when  the  plaintiff  bought  the  goods 
they  were  neither  ascertained  nor  loaded,  and 
therefore  there  could  have  been  no  such 
bills;  and  besides,  the  only  stamped  bill 
of  lading  was  retained  by  Josse,  and  the 
effect  of  an  unstamped  bill  of  lading  is  well 
known. 

Byles,  J. — I  am  of  the  same  opinion.  I 
had  doubts  at  one  time,  because  I  thought 

(4)  2Bxch.  Bep.  691;  ■.  o.  18  Law  J.  Bep.  (v.s.) 
Exch.  9. 

(6)  4  Hnrl.  &rN,  822;  s.  e.  29  Lsw  J.  Rep.  (n.s.) 
Excb.  6. 


that  the  goods  were  sold  after  they  were  on 
shipboard,  and  alter  the  bills  of  lading  were 
in  Pope's  hands ;  but  it  appears  that  at  the 
time  of  the  sale  not  only  were  tiie  goods 
not  on  board,  but  they  had  not  been  dis- 
tinguished; therefore  no  property  passed 
then,  and  it  is  now  dear  from  the  decided 
cases  that  none  passed  at  the  time  of  ship- 
ment, because  the  shipment  was  not  in* 
tended  to  be  a  delivery.  The  captain  was  a 
sort  of  supercargo,  and  (as  the  juiy  find) 
the  property  was  not  to  pass  tUl  all  the 
conditions  were  satisfied.  As  to  any  re- 
presentations by  means  of  the  documentfl^ 
the  plaintiff  could  not  have  been  misled, 
for  he  bought  before  Pope  had  than. 

KsATDTO,  J. — ^I  am  of  the  same  opinioa. 
No  doubt  t^e  means  used  by  Joase  to  retain 
his  property  in  and  control  over  the  goods 
were  very  slovenly,  but  it  dearly  was  the 
intention  that  the  property  should  not  pass 
without  the  cash.  Tlie  jury  have  found 
this,  and  their  finding  seems  in  aocoidance 
with  the  evidence.  The  means  adopted 
were  dovenly,  fbrdrcnmstanoee  might  have 
arisen  which  might  have  ^aced  Josse  in 
a  precarious  position.  Because  there  was  a 
stamp  only  on  one  of  the  bills  of  lading 
he  thought  himself  amply  secured.  Ye^  if 
unstamped  bills  of  lading  had  been  pro> 
duced  to  a  subsequent  purchaser  in  the 
market,  the  effect  might  have  been  to  raise 

Juestions  which  mi^t  have  jeopardized 
osse's  rights.  It  turns  out,  however,  that 
the  plaintiff  contracted  with  Pope  on  the 
13th  oif  December,  and  it  was  not  until  the 
19th  of  December  that  the  goods  were 
ascertained  and  shipped. 

Bule  abtohde. 


1865. 
June  8 


.} 


T&AYBS  AND  ANOTHER  9. 
WOSMS. 


8ktp  and  Skippifig — Chariet^Party — 
Jmuranee  —  Advanc^  Freight — Cfeneral 
Average, 

The  defendant  chartered  a  veuel^  freigld 
to  be  paid  %n  hHU  at  eix  months*  date  from 
date  of  sailing  or  in  cash  (less  diseowU 
equal  theretoj,  lessy  in  either  ease^  theeost  of 
insurance y  to  he  effects  by  charterers  at  skip's 
expense^  and  also  800/.  to  be  paid  on  deU- 
very  of  cargo: — Hdd,  that  such  advanced 
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frtigU  1MW  not  to  he  returned^  and  that  the 
di^endant  was  liable  to  contribute  to  general 
average  in  retpeet  thereof. 

This  was  an  action  brouglit  by  the  plain- 
tiffs agadnBt  the  defendant  to  recover  (as 
appeared  by  the  declaration)  money  payable 
for  certain  general  average  alleged  to  have 
become  payable  in  respect  of  goods  on  a 
voyage  of  a  ship  called  the  Hibemia,  and 
in  respect  of  certain  loss,  damages  and 
expenses  incnrred  by  the  plaintiffs,  in 
and  about  the  preservation  of  the  ship  and 
caigo  and  the  said  goods  from  damage 
and  loss,  and  for  general  average  for  and 
in  respect  of  money  paid  by  the  defendant 
to  the  plaintiffo,  before  completion  of  the 
voyage,  by  way  of  advance  of  freight,  andfor 
losses,  damages  and  expenses  incnrred  by 
the  plaintiffs  in  and  about  the  preservation 
of  ship  and  cargo  and  freight  from  damage 
and  loss.  There  were  also  counts  for  money 
paid  and  money  claimed  to  be  due  on  ao- 
eouttts  stated. 

The  defendant  pleaded  never  indebted, 
payment,  the  Statute  of  limitations,  and 
a  special  plea  setting  up  the  American  judg- 
ment afterwards  mentioned. 

The  pkuntifib  joined  issue  and  demurred 
to  the  last  plea. 

The  amount  claimed  by  the  plaintiffs  on 
the  writ  was  1,007/L  13#.  lid,  together 
with  interest  at  4^  per  cent  per  annum, 
from  the  29th  of  June  1854. 

After  issue  joined  by  consent  of  the  par- 
ties and  by  order  of  Byles,  J.,  dated  the 
11th  of  January  1864,  the  following  case 
was  stated  for  the  opinion  of  the  Court, 
pursuant  to  the  provisions  of  the  statute 
in  such  case  made  and  provided. 

CASE. 

On  the  21st  of  April  1853  £.  Oliver, 
the  then  owner  of  the  ship  Hibemia, 
through  his  agents.  Parry,  Brown  &  Co., 
effect^  a  charter  of  the  said  ship  to  the 
defendant,  whereby  it  was  agreed  that  the 
said  ship,  being  tight,  &c,  should,  with  all 
possible  despatch,  proceed  to  Bute  Dock, 
Cardiff,  or  so  near  thereunto  as  she  might 
safely  get,  and  there  load  from  the  factors 
of  the  said  affreighters  a  fiill  and  complete 
cargo  of  steam  coal;  captain  taking  suffi- 
cient coal  for  ship's  use  independent  of  the 
cargo,  same  to  be  indorsed  on  the  bills  of 


lading;  cargo  to  be  brought  and  taken  from 
alongside  at  merchant's  risk  and  expense^ 
and  not  exceeding  what  she  could  reason- 
ably stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions  and  fumitdre; 
and  being  so  loaded  should  therewith  pro- 
ceed to  San  Francisco  or  any  of  the  landing- 
places  within  the  waters  of  San  Francisco, 
or  Sacramento,  within  one  day's  sail  of  the 
former,  or  so  near  thereunto  as  she  might 
safely  get,  and  deliver  the  same  on  beuig 
paid  freight  at  and  after  the  rate  of  4/.  10^. 
British  sterling  per  ton  of  20  cwt.  delivered, 
ship  to  be  addressed  to  charterers'  agent  at 
port  of  discharge  on  usual  terms  for  doing 
the  ship's  business.  (The  act  of  Qod,  iSkx, 
excepted.)  The  freight  to  be  paid  by  good 
and  approved  bills  on  London  at  six  months^ 
date  from  date  of  sailing,  less  cost  of  inamr* 
ance  to  be  effected  by  the  charterecs  aft 
ship's  expense,  or  in  cash,  under  discount 
equal  thereto,  at  charterers'  option,  less,  in 
either  case,  800^,  which  was  to  be  paid  on 
delivery  of  cargo  in  cash  at  the  current  rate 
of  exchange,  and  ten  days  on  demurrage 
over  and  ^bove  the  said  laying  da3rs  at  lOL 
per  day.  Penalty  for  non-p^ormance  of 
the  agreement  5,000/.  The  vessel  to  be 
loaded  at  the  quickest  turn  obtainable  with 
Powell  &  Wayne  or  Thomas  <k  Joseph, 
and  discharged  at  rate  of  not  less  than 
20  tons  per  working  day  on  being  ready 
to  deliver. 

The  defendant,  under  the  said  charter- 
party,  loaded  the  ship  with  a  cargo  of  coals, 
consisting  of  1,246  tons,  and  a  bill  of  lading 
was  duly  signed  for  the  same  by  the  master 
of  the  said  ship,  which  stated  that  they 
were  shipped  in  good  order  and  condition 
for  H.  Worms,  and  were  to  be  delivered  in 
the  like  good  order  and  well  conditioned 
at  the  port  of  San  Frandsoo  (all  and  every 
the  dangers  and  accidents  of  the  seas  and 
navigation  of  whatever  nature  and  kind 
excepted),  unto  H.  Worms  or  order,  on 
being  paid  freight  for  said  coals  as  per 
charter-party,  with  primage  and  average 
accustomed. 

Agreeably  to  the  terms  of  the  said  diar- 
ter-party,  the  defendant,  in  payment  of  the 
fright  payable  under  the  said  charter-party 
less  the  sum  of  800L  mentioned  therein, 
payable  on  delivery  of  the  cargo,  gave  two 
biUs  of  exchange,  amounting  together  to  the 
sum  of  4,518/.  6«.,  being  the  balance  of 
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the  freight,  less  the  insurance  thereon,  which 

amounted  to  the  sum  of  288/.  14«.,  and 

thereupon  the  master  indorsed  on  the  said 

bill  of  lading  the  fc^owing  receipt — 

"Received  of  Mr.  H.  Worms  the  sum  of 

four  thousand  eight  hundred  and  seven 

pounds  sterling,  on  account  of  the  within 

freight,  viz.: 

£.        a.    d. 

By  two  bills  on  London,  each 

of  2,259/.  3*.,  together    .  4,518     6     0 
Insurance,  5^^  on  each  144/1 

7s.,  together   .         .        .      288  14     0 

-64,807     0    0 
Said  amount  of  4,807iL  to  be  deducted 
from  the  freight  at  San  Francisca 

(Signed)  John  Cleverley." 

Both  the  said  bills  of  exchange  were  paid 
at  maturity.  On  the  14th  of  July,  1853, 
the  said  £.  Oliver  transferred  the  said  ship 
and  the  benefit  of  the  said  charter  to  the 
plaintiff  Trayes ;  and  he,  on  the  26th  of 
October,  1853,  transferred  eight  sixty- 
fourths  of  the  said  ship  to  the  plaint^ 
Williams.  The  ship,  shortly  after  the  ship- 
ment of  her  cargo,  sailed  on  the  voyage 
mentioned  in  the  said  charter-party,  and 
during  such  voyage  sustained  considerable 
damage,  and  was  for  the  safety  of  the 
general  adventure  compelled  to  and  did 
put  into  Valparaiso,  where  she  arrived  on 
the  7th  of  January,  1854,  and  remained 
until  March,  1854.  Expenses  were  neces- 
sarily incurred  at  Valparaiso  in  the  repair 
of  the  ship,  the  particulars  of  which 
appeared  in  the  average  statement  here- 
inafter mentioned,  and  it  was  agreed 
between  the  parties  that  the  portion  put 
down  to  general  average  in  such  statement 
were  general  average  charges.  The  master 
of  the  said  ship  not  having  funds  at  his 
command  to  defray  the  expenses,  on  the 
10th  of  March,  1854,  properly  borrowed  the 
requisite  amount  at  Valparaiso,  and  duly 
executed  a  bottomry  bond,  on  behalf  of  him* 
self  and  the  said  K  Oliver,  the  owner,  and 
for  whomsoever  might  be  owner  or  owners 
of  the  said  ship,  to  Robertson  Brothers,  of 
Valparaiso,  merchants,  in  the  penal  sum 
of  twenty-six  thousand  dollars  of  lawful 
money  of  the  United  States  of  America, 
to  be  paid  to  Edward  D.  Heatley  <fe 
Co.,  of  San  Francisco,  in  California,  in 
London,  merchants,  as  agents  for  the  said 


Robertson  Brothers,  their  certani  atlximey 
or  agent,  executors,  administratora  or 
assigns,  or  order,  for  which  payment  well 
and  truly  to  be  made  he  bound  himself, 
the  said  ship  or  vessel,  her  tackle,  apparel, 
furniture  and  appurtenances,  the  cargo  of 
coals  on  board  and  the  freight  to  be  earned 
on  the  voyage,  and  hypothecated  the  said 
ship,  together  with  all  her  tackle,  iqypard, 
furniture  and  appurtenances,  the  said 
cargo  and  freight 

After  the  completion  of  the  repaiia,  ihe 
ship  proceeded  on  her  voyage  to  San 
Francisco,  where  she  arrived  in  June,  1854, 
and  duly  delivered  the  caiga  The  plain- 
tiffs, after  hearing  of  the  ii^ury  sustained 
by  the  Htbemicu,  transmitted  to  San  Fran- 
cisco the  sum  of  1,000^  towards  d^raying 
the  bottomry  bond  executed  at  Valparaiaa 
On  the  16th  of  May,  1854,  the  plaint^ 
entered  into  the  following  contract  with 
one  WUliam  James  : 

*'  Messrs.  Valentine  Trayes  and  Bethuel 
Williams  sell,  and  William  James,  of  Liva>- 
pool,  buys  the  ship  Hibemia^  now  supposed 
to  be  on  her  passage  from  Valparaiso  to 
San  Francisco,  on  the  following  conditions, 
viz.,  that  the  ship  is  to  be  traasferred  to 
the  purchaser  at  once  by  bill  of  sale,  and  in 
case  she  is  net  sold  at  San  Francisoo,  or  no 
heavy  expenses  incurred  there  upon  her 
previous  to  the  arrival  of  the  person  sent 
out  by  him,  he  is  to  take  possession  of  her 
in  the  purchaser's  name,  and  he,  W.  James, 
is  to  become  the  sole  registered  owner; 
but  it  is  understood  that  one-eighth  of  the 
said  ship  is  still  to  belong  to  Uie  original 
owners,  viz.,  say  one-eighth  of  the  net 
value  of  the  ship  and  freight,  after  she  is 
discharged  in  Cadiz  and  idl  exp^ises  upon 
her  are  paid,  is  to  belong  to  them;  but  in 
case  the  ship  does  not  become  the  property 
of  the  said  WiUiam  James,  any  expense 
which  he  may  be  put  to  in  sending  a 
person  out  to  San  Francisoo,  interest  of 
money,  or  otherwise,  is  to  be  refunded 
him  by  the  present  ownera  In  taking 
possession  of  the  said  ship,  the  1,0002. 
already  remitted  to  San  Frandsco  by 
the  present  owners,  with  any  balance 
of  freight  which  may  be  due  there 
(supposed  to  be  about  800^)  is  to  become 
the  purchaser's,  and  also  any  insurance 
which  is  now  due,  or  may  hereafter  become 
due  either  in  this  country  or  New  Yoik,  on 
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said  ship  or  freight,  and  all  freight  on  the 
retnm  voyage^  subject  to  the  above  reser- 
vation, or  any  other  thing  connected  with 
the  said  ship,  is  to  become  his  also ;  and 
on  payment  for  the  said  ship,  the  purchaser 
18  to  discharge  the  bottomry  bond  now 
upon  her  for  3,700^,  say  about  three  thou- 
sand seven  hundred  pounds  liabilities,  in 
Cardiff,  to  Messrs.  Parry,  Brown  &  Co., 
Batehelor  Brothers  and  iJie  bank  there, 
together  about  1,500/.,  aU  wages  and  ex- 
penses on  the  voyage  and  500/.  to  the  pre- 
sent owners,  by  his  acceptance  at  six  months 
from  receiving  advices  of  the  said  ship 
having  left  the  port  of  San  Francisco,  and 
all  right  in  the  exiBting  charter  is  trans- 
ferred with  the  said  ship  also. 

*^Mem.  Everything  paid  to  be  debited 
the  ship  and  everything  received  to  be 
credited  her  (with  interest  for  and  against), 
and  one-eighth  of  the  balance  to  belong  to 
the  originid  owners,  the  other  seven-eighths 
to  me ;  but  nothing  except  what  is  named 
now.  I  to  be  liable  for  and  only  what 
wages  may  be  due  to  the  crew  on  the  ter- 
mination of  the  voyage.'' 

And  the  said  ship  was,  on  the  said  16th 
of  May,  1854,  transferred  to  the  said 
William  James  by  bill  of  sale,  (a  copy  of 
which  was  appended  to  the  case). 

Disputes  subsequently  arose  with  refer- 
ence to  the  said  contract  between  the  plain- 
tifiiB  and  the  said  WiUiam  James,  which 
gave  rise  to  proceedings  at  law  and  in 
equity;  and  on  the  2nd  of  August,  1855, 
the  foUowing  agreement  was  entered  into 
by  the  plainti^  and  the  said  William 
James: 

"  An  agreement,  made  this  2nd  of  August, 
1855,  between  Bethuel  Williams,  of  Aber- 
dare,  in  the  county  of  Glamorgan,  mer- 
chant, and  Valentine  Trayes,  of  Cardiff,  in 
the  same  county,  broker,  of  the  one  part, 
and  William  James,  of  Liverpool,  merr 
chant  of  the  other  park  Whereas  certain 
differences  have  arisen  between  the  parties 
hereto  as  to  the  performance  of  an  agree- 
ment between  them,  dated  the  1 6th  of  May, 
1854,  and  proceedings  at  law  and  in  equity 
are  now  pending  between  them  in  reference 
thereto,  and  they  have  this  day  agreed 
upon  certain  terms  hereinafter  set  forth, 
whereby  all  proceedings  are  to  be  stayed, 
and  all  questions  whatever  under  the  said 
agreem^t  and  otherwise  between  the  par- 


ties settled.  Now,  the  said  Bethuel  Wil- 
liams and  Valentine  Trayes  on  the  one 
part,  and  the  said  William  James  on  the 
other  part,  agree  with  each  other  as  follows : 

1.  That  all  proceedings  at  law  and  in 
equity  between  them  be  stayed. 

2.  That  each  side  pays  his  own  costs  of 
such  proceedings. 

3.  That  the  said  Bethuel  Williams  and 
Valentine  Trayes  discharge  the  said  William 
James  from  any  claim  in  respect  of  the 
one-eighth  of  the  ship  HibemiOf  say  the 
one-eighth  of  the  net  value  of  the  said  ship 
and  freight,  reserved  to  them  by  the  said 
agreement,  and  that  the  said  William 
James  is  to  be  sole  and  absolute  owner  of 
the  said  vessel 

4.  The  said  Bethuel  Williams  and  Valen- 
tine Trayes  release  the  said  William  James 
from  the  liability  to  pay  them  or  give  them 
a  bill  of  exchange  for  500/.,  as  mentioned 
in  the  aforesaid  agreement. 

5.  That  the  said  William  James  has  this 
day  given  to  the  said  Bethuel  Williams 
and  Valentine  Trayes  a  bill  of  exchange  at 
six  months  date  for  750/.  as  the  remaining 
full  consideration  under  the  aforesaid  and 
this  present  agreement. 

6.  That  the  said  William  James  hereby 
releases  the  said  Valentine  Trayes  from  aU. 
claims  under  certain  bills  of  exchange, 
making  together  6,000/." 

After  the  ship's  arrival  at  San  Francisco 
an  average  statement  was  duly  made  out 
in  accordance  with  the  law,  but  this  state- 
ment is  not  to  preclude  either  party  from 
ndsing  the  question, — ^who  is  to  contribute 
in  respect  of  freight  ?  (A  copy  of  the  said 
average  statement  formed  part  of  the  case.) 
In  the  month  of  July,  1854,  James  paid 
the  amount  of  the  said  bottomiy  bond 
given  at  Valparaiso,  and  this  action  is 
brought  by  and  prosecuted  for  the  benefit 
of  the  said  James.  The  defendant,  by 
himself  or  his  agents,  duly  paid  the  800/., 
the  balance  of  the  fright,  and  also  the 
sum  of  $912  charged  on  the  cargo  in 
the  said  average  statement.  The  said 
James  took  proceedings  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Califomia.  (A  copy  of  the  pro- 
ceedings in  that  Court  and  of  ike  judgment 
pronounced  therein  formed  part  of  the 
case.)  The  money  directed  by  such  judg- 
ment to  be  paid  was  forthwith  paid.    The 
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defendant  on  the  21st  and  25th  of  Jnly  1853 
effected  two  policies  of  insurance  in  France 
for  130,000  francs  on  advances  made  on 
freight  of  the  cargo  by  the  said  ship  for 
the  said  voyage  horn  Cardiff  to  San  Fran- 
cisco, with  frhculty  to  call  at  any  or  aU 
ports  in  the  soutibem  seas.  The  policy 
is  stated  to  provide  for  reimbursement  of 
the  advances  in  all  cases  of  fortune  of  the 
seas  which  might  have  for  consequence 
the  deprival  of  the  said  advances  from  the 
person  assured.  (Copies  of  the  original 
policies  formed  part  of  the  case.)  The 
above  were  the  only  policies  effected  in 
respect  of  the  advances.  (The  pleadings 
forme4  part  of  the  case;  and  a  demur- 
rer to  the  fourth  plea  was  argued  on  the 
26th  of  April,  1861,  whra  the  Court  held 
the  fourth  plea  bad  and  the  second  count  of 
the  declaration  good.  The  judgment  of  the 
Court  will  be  found  reported  in  the  10 
Com.  B.  Rep.  N.S.  p.  149.) 

The  Court  is  to  have  power  to  draw  any 
inferences  of  &ct  from  the  facts  herein- 
before stated  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court 
is,  whether  the  plaintiffs  are  entitled  to 
recover  all  or  any  part  of  the  money  claimed 
by  themi  If  the  Court  shall  be  of  opinion 
in  the  affirmative,  then  judgment  is  to  be 
altered  for/the  plainti£b  as  the  Court  may 
direct  for  such  sum  as  the  Court  may 
think  fit,  together  with  costs  of  suit;. but 
if  the  Court  shall  be  of  opinion  in  the 
negative,  then  judgment  of  nolle  prosequi 
shall  be  entered  for  the  defendant,  with 
costs  of  defence. 

During  the  argument  it  was  arranged 
that  the  amount  should  be  settled  by  a 
Judge  at  chambers,  if  the  parties  could  not 
agree. 

Sir  G,  Honyman  (M^Leod  with  him), 
for  the  plaintiils. — First,  if  the  money 
advanced  was  to  be  returned,  there  would 
be  no  insurable  interest;  but  the  charter- 
party  provides  that  freight  (except  800^) 
is  to  be  payable,  "less  cost  of  insur- 
ance to  be  effected  by  charterer  at  ship's 
expense,''  and  therefore  this  money  was 
not  to  be  returned,  and  on  the  loss  of  the 
ship  the  money  is  gone,  and  not  recover- 
able. Secondly,  the  principle  of  general 
average  a4ju8tment  is,  that'all  the  parties 
interested  in  the  adventure  for  the  benefit 
of  which  the  loss  was  incurred  should  be 


sufferers  hy  the  loss  in  exact  proportion  to 
the  extent  of  their  respective  interests,  but 
no  further — Amould  on  InsuroHce,  s.  343 ; 
here  the  expense  was  incurred  for  the 
benefit  of  all,  whether  interested  in  ship, 
cargo  or  freight,  and  the  defendant  being 
interested  in  this  unretumable  fi«i^tnnist 
contribute  in  respect  of  it.  Either  the  char- 
terer insures  (under  this  policy)  so  as  to  be 
reimbursed  by  the  insurers  on  tiie  occnncQce 
of  a  loss,  or  1^  does  not;  if  he  does,  it  would 
be  unjust  that  he  should  not  contribute; 
if  he  does  not,  it  is  his  own  frbuh.  Such 
an  interest  must  contribute — Sievau  imd 
Bemeeke  on  Average^  p.  215.  The  shipowner 
having  paid  is  entitled  to  be  recouped— 
Arwmld  en  Inswrancej  b.  344,  and  the 
law  of  San  Francisco  does  not  apply, 
as  the  contribution  is  due  at  the  momeiit 
of  the  outlay  —  Anwidd  on  Inguranee^ 
B,  349. 

MeUuk  and  Miheardy  for  the  defendant 
— ^First,  this  freight  was  returnable;  the 
charter-party  says  that  frei^it  is  to  be  paid 
at  so  much  per  ton  ''delivered."  It  is  trae 
that  the  provision  as  to  payment  by  hills, 
''less  800^»,  which  is  to  be  paid  on  delivery 
of  cargo,"  is  rather  contradictory  to  the 
former  provisions ;  but  they  are  to  be,  and 
can  only  be,  reconciled  by  saying  that  the 
freight  depeoids  on  the  delivery. 

[WiLLEs,  J. — Has  it  not  been  repeatedly 
held  that  a  charteror^s  insuring  is  a  conck- 
sive  test  as  to  the  return  of  the  money  t] 

[Sir  O,  Honyman.  —  Yes,  H%da  v. 
Shield  (1).] 

Secondly,  whether  this  be  so  or  not,  yet 
the  defendemt  is  not  liable  to  oonlribute— 
PhiUipe  on  Inauraneey  s.  1404. 

EsLB,  C.J. — ^The  rule  of  -oontributioB  is 
undisputed  As  to  the  advanced  freight,  it 
was  not  to  be  returned ;  the  charterer  is  the 
person  interested  in  it,  either  as  an  interest 
in  the  freight,  or  as  an  interest  in  the 
increased  vidue  of  the  goods,  and  he  must 
thereforo  contribute  in  respect  of  it 

WiLLBB,  J. — The  first  question  is  con- 
cluded by  the  charter-party;  this  advanced 
freight  was  insured,  and  tJierefore  it  is  not 
to  be  returned,  but  the  charterer  must  pro- 
ceed  against  the  underwriters.    Theseoood 

(1)  7  EI.  k  B.  633 ;  s. c.  26  Law  J.  Rep.  (vs) 
Q.B.  205. 
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question  is,  wbe&er  a  person  who  has  thus 
advanced  monej  on  account  of  freight  is 
liable  to  contribute  to  general  averaga  I 
am  of  opinion  that  he  is.  This  is  not  a 
question  between  underwriters,  in  which 
case  it  might  then  be  a  question  whether 
this  is  to  be  considered  an  interest  in  the 
csigo  or  in  the  freight ;  but  here,  however 
that  may  be,  the  charterer  is  interested  in 
having  the  goods  carried.  The  general  law 
of  general  avenge  is,  that  the  saoifice  shall 
be  contributed  to  by  those  who  are  inter- 
ested. The  charterer  here  was  interested  in 
the  caigo  and  the  fr^ht,  just  as  if  these 
goods  had  been  partly  his  own  goods  and 
partly  the  goods  of  others  for  whom  he  was 
canying  for  hire,  in  which  case  the  sum 
payable  to  him,  though  not  strictly  freight^ 
might  be  insured  as  such  and  would  con- 
tributa  I  am  therefore  clearly  of  opinion 
that  our  judgment  should  be  for  the  plain- 

Btlbb,  J. — ^I  am  of  the  same  opinion. 
The  charterer  is  as  it  were  a  purchaser  of  a 
part  of  the  frei^t,  and  is  liable  to  lose  it 
by  the  loss  of  the  ship,  and  he  should  there- 
fore contribute.  He  may  also  be  said  to 
have  an  interest  in  the  increased  value  of 
his  goods,  and  be  called  on  to  contribute 
on  this  ground. 

Smith,  J. — ^I  am  of  the  same  opinion. 
This  advance  was  not  to  be  returned;  the 
charterer  therefore  had  an  interest  in  the 
arrival  of  the  vessel,  and  is  liable  to  oon- 
tribute. 

Judgment  far  the  plaintiffe. 


1865.        )     HI70HB8  IT.   PAUOEB  AND 

June  19.   /  OTHBBS. 

Debtor  and  Creditor — Composition -Deed 
— Covenant  by  Sureties,  void  or  voidable. 

By  a  eomposition-deed  made  between  an 
insoUfenty  tke  defendants  as  sureties^  the  plain- 
tiff as  trustee^  and  the  body  of  creditors,  the 
defendants  covenanted  to  pay  to  the  plaintiff 
certain  instalments;  and  it  was  provided  that, 
as  between  them  and  the  creditors,  the  defenr 
dants  should  be  deemed  principal  debtors, 
also  that  on  nonrpayment  of  the  instal- 
ments, adjudication  of  banhruptey  against 
the  insolvent,  or  any  different  arrangement 
by  him  with  his  creditors,  the  release,  the  deed, 
andall  its  clauses  and  provisions  should  be  at 


an  end  and  void.  After  payment  of  the  first 
instabnent  the  insolvent  was  adjudicated 
bankrupt  on  his  own  petition.  In  an  action 
by  the  pladintiff  against  the  defendants  for 
^second  instalment, — Held,  that  ^^void'* 
meant  *^ voidable**  at  election,  and  that  the 
defendants  were  liable. 

This  viras  an  action  for  breach  of  covenant; 
and  without  pleadings,  there  was  stated  for 
the  opinion  of  the  Court  the  following 

CASE. 

One  T.  H.  Palmer  being  in  difficulties, 
an  indenture  was  made  between  him  of 
the  first,  the  defendants  of  the  second,  the 
plaintifEs  of  the  third,  and  the  said  T.  H. 
Palmer's  creditors  of  liie  fourth  part ;  and 
was  executed  by  T.  H.  Palmer,  the  de- 
fendants, the  plaintiff,  and  the  requisite 
number  of  creditors.  This  indenture,  after 
reciting  that  T.  H.  Pahner  was  unable  to 
pay  in  full,  and  had  proposed  a  composition 
of  7  s,  6d  in  the  pound,  to  be  paid  to  the 
plaintiff  as  trustee  in  three  equal  instal- 
ments, at  four,  eight,  and  twelye  months 
after  registration  of  the  indenture  under 
section  192.  of  the  Bankruptcy  Act,  1861, 
the  defendants  to  be  securities  for  the  pay- 
ment, witnessed  that  the  parties  of  the 
first  and  second  parts  jointly  and  severally 
covenanted  with  the  plaintiff  that  they 
would  pay  him  2s,  6d  in  the  pound  on 
T.  H.  Palmer^s  debts,  at  or  before  the 
ezi»ration  of  four  months  from  the  said 
registration,  a  like  sum  at  or  before  eight 
months,  and  a  like  sum  at  or  before  twelve 
months  after  the  same;  that  such  money 
was  to  be  applied  in  payment  of  the  said 
debts ;  that  the  creditors  released  and  dis- 
charged the  said  T.  H.  Pahner  from  their 
debts,  dkc ;  provided  always,  that  though 
as  between  the  said  T.  H.  Pidmer  and  the 
parties  of  the  second  part  the  latter  were 
sureties  only  for  repajrment  of  the  compo- 
sition, nevertheless,  as  between  them  and 
the  creditors,  they,  the  parties  of  the  second 
part,  should  be  deemed  and  taken  to  be 
principal  debtors,  so  that  they  should  not 
be  discharged  from  liability  by  reason  of 
time  being  given  to,  or  any  arrangement 
being  made  with  T.  H.  Palmer,  without 
their  consent,  or  by  reason  of  any  other 
circumstance  which  might  have  the  effect 
of  dischaiging    them,    if  only  sureties; 
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provided  always  that  the  indenture  shenld 
not  prejudice  the  righte  of  the  creditofs 
against  sureties,  or  on  any  secunlies,  but^ 
nevertheless,  so  that  on  any  security  being 
realised  by  a  creditor,  the  compositian 
was  to  be  paid  only  in  respect  of  the 
remainder  of  his  debt;  provided  aiwayis, 
"that  in  case  defuilt  should  be  made 
in  paymmt  of  any  or  either  of  tha  said 
instalments  of  the  said  composition,  or  any 
part  thereof^  or  in  case  before  the  said  com- 
position should  be  fully  paid  to  the  said 
W.  Hughes  (the  plaintiff)  as  afoiesaid,  tiie 
said  T.  H.  Palmer  should  be  adjudicated 
bankrupt,  or  make  or  attempt  to  make  aay 
assignmfflit  of  his  estate  for  the  benefit  of 
his  creditoiB)  or  any  arrangements  with  his 
creditors  different  to  this  present  arrange- 
ment, then  and  in  any  of  such  eases  these 
presents  and  the  release  and  every  cither 
clause  and  {Hrovision  tiievein  contained 
should  be  thenceforth  at  an  end  and  void  " 
(without  prejudice  to  any  act  which  might 
have  been  done  by  the  trustee),  and  the 
creditors  should  be  at  liberty  to  sue  or  prove 
for  the  amount  of  their  debts  still  unpaid ; 
and  that  the  deed  was  intended  to  be  within 
the  192nd  section  of  the  Bankruptcy  Act, 
1861. 

The  said  indenture  was  duly  regis- 
tered, and  the  first  instalment  duly  pud. 
Afterwards  and  before  the  second  instal- 
ment became  due,  the  said  T.  H.  Palmer 
was  ac^udicated  bankrupt  on  his  own 
petition.  This  action  was  brought  to  re- 
cover the  second  instalmentw  None  of  the 
creditors  hAd  elected  to  treat  the  deed  as 
void,  nor  had  any  of  them  proved  under 
the  bankruptcy,  and  after  the  abjudication 
they  met  and  resolved  that  they  would  not 
treat  the  deed  as  void  against  the  sureties, 
but  would  hold  them  jointly  and  severally 
liable  to  pay  the  balance  of  the  composi- 
tion. The  question  for  the  opinion  of  the 
Court  was,  whether  the  defendants  were 
discharged  from  liability  on  their  cove- 
nant. 

AnsUct  for  the  plaintiff,  contended  that 
the  deed  was  not  void,  but  voidable  only 
at  the  election  of  the  plaintiff  and  the  credi- 
tors, and  cited  H^fde  v.  WaUa  (1),  Dae  d. 

(1)  12  Mee.  k  W.  254;  b.  c.  13  Law  J.  Bep.  (n.s.) 
Ezob.  41. 

(2)  4  6.  ft  Aid.  401. 
(8)  4  B.  &  Ad.  664. 


BtywU  T.  JB^meib  (2),  JMcrii  v.  I>my  (3), 
Arn^  V.  Wootjboard  (4),  and  PetmrngtM 
V.  Oigrdale  (5). 

J.  Bratmi^  fior  the  defendants,  contended 
that  the  bankruptcy  made  tiie  dead  void, 
inasmuch  as  bankruptcy  was  not  a  wnag- 
lul  act,  was  generally  i^idar  pressure,  o^ 
substituted  another  mode  of  distnbotiofi, 
and  (by  taking  the  property)  prevented  the 
defendants  fieom  reeoupingtiieinselveB,  and 
also  destroyed  eqvaiily  if  the  deed  waa  to 
be  still  in  foroa 

Anatiej  is  reply. 


WiLLBS,  J. — ^I  am  of  opinioa  that  onr 
judgment  should  be  for  the  piaintift  The 
action  is  braoght '  to  recover  the  second 
instahnent  payable  under  a  deed  made 
between  an  inacdvent,  the  delendants,  tke 
plaintiff,  aad  the  creditors,  whereby  the 
defimdants  covenant  jointly  and  sevenJly 
with  the  plaintiff  to  pay  him  three  instal- 
ments, and  by  which  it  is  provided,  that 
though  as  between  the  insolvent  and  them- 
selves they  are  to  be  sureties,  yet  as  be- 
tween them  and  the  creditors  they  are  to 
be  deemed  principal  debtora.  In  consider- 
ation of  this  undertaking  the  ereditoB 
release  their  debts,  subject,  however,  to  this 
condition,  on  which  the  present  question 
turns,  ^^  That  in  case  defeidt  sh^  be  made 
in  payment  of  any  or  either  of  the  said 
instalmentfl^  or  ib  case  before  the  said  com- 
position shall  be  fiilly  paid  to  the  said 
W.  Hu£^es  (Hbe  phiintiffX  the  said  T.  H. 
Palmer  (the  insolvent)  shall  be  adjudicated 
bankrupt,  or  make  or  attempt,  to  make  any 
assignment  of  his  estate  for  the  benefit  of 
his  creditors,  or  any  anangonents  with  his 
creditors  different  to  this  present  arrange- 
ment, then  these  presents  and  release  and 
every  other  clause  and  provision  herein 
contained  shall  be  henceforth  at  an  ^id  and 
void."  It  appears  that  one  instahnoit  was 
paid,  that  the  said  T.  H.  Fahner  was  ad- 
judicated bankrupt  on  his  own  petition, 
that  the  subsequent  instalment  became  doe, 
and  that  the  defendants  were  called  on  to 
pay  it,  but  that  they  refuse  to  do  so,  aad 
say  that  by  Jhe  bankruptcy  the  said  con- 
dition came  into  operatLon,  and  they  were 
discharged  from  their  covenant    And  the 

(4)  6  B.  fc  C.  519. 

(6)  8  Hull.  &  N.  656;  s.  a  27  Law  J.  Kep.  (x.s.) 
BxQh.488. 
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question  is  whether  the  bankruptcy  had 
snch  an  efifect  To  determine  this,  we 
must  take  the  whole  of  the  provisions, 
and  see  whether  the  intention  was  that 
the  deed  should  be  void  as  respects  all 
parties  on  the  acts  being  done  which 
are  contained  in  this  condition,  or  whether 
the  condition  means  that  the  deed  is 
to  be  voidable  as  against  such  parties  as 
are  guilty  of  default,  the  remedies  of  the 
others  being  still  preserved,  as  in  the  case 
of  leases  containing  clauses  of  re-entry,  <fec., 
conditions  which,  however  strong  in  words, 
are  now  held  must  be  construed  to  operate 
only  on  the  election  of  the  landlord  The 
question  is  whether  the  present  condition 
falls  within  that  class.  We  must  on  principle 
give  effect  to  the  language  in  accordance 
with  the  scope  of  the  deed  and  the  real  in- 
tention of  the  parties,  and  1  am  of  opinion 
that  in  the  present  case  ''void'*  must  be 
taken  to  mean  **  voidable''  at  the  election 
of  the  parties  not  in  default.  Examples  may 
be  given  to  shew  the  justice  of  this.  A  con- 
dition may  be  that  a  deed  shall  be  void  on 
the  performance  of  an  act  which  is  an  indif- 
ferent one,  such  as  the  condition  in  a  lease 
for  twenty-one  years  that  it  shall  expire  on 
notice;  there  the  notice  is  an  indifferent  act, 
and  the  lease  may  be  ended  by  the  act  of 
either  party.  Kow  take  the  case  of  a  con- 
dition that  a  lease  shall  be  void  in  default 
of  the  payment  of  the  rent  or  of  repairing; 
in  such  a  case  to  say  that  the  lease  thereon 
is  absolutely  void  would  involve  a  twofold 
absurdity,  viz.,  that  the  lease  might  be  ended 
by  the  default  of  one  of  the  parties,  and  that 
not  only  the  tenant  might  end  the  lease  by 
such  default,  but  also  deprive  the  landlord 
of  ids  remedies  for  breach  of  covenants 
before  the  default.  The  Courts  therefore 
treat  "void"  to  mean  void  for  the  benefit 
of  the  person  not  in  default,  void  at  his 
election.  As  to  the  election  in  the  present 
case,  it  may  be  a  question  whether  it  must 
be  joint  or  not,  all  agreeing  to  be  represented 
by  the  trustee,  yet  each  having  a  separate 
interest;  on  this  I  express  no  opinion,  but 
content  myself  with  referring  to  Co,  LiU,y 
145,  a.  I  see  no  difSculty  in  saying  that  the 
doctrine  which  has  been  applied  to  leases 
should  apply  here,  and  it  is  not  necessary 
to  decide  whether  the  election  is  to  be  by 
all  the  creditors,  by  the  majority,  or  by  one. 
Having  compared  the  present  case  with  the 
New  Sbbiu,  34— C.P. 


case  of  a  lease  with  a  similar  condition,  I 
should  have  thought  that  enough  to  decide 
the  question.  However,  there  is  a  further 
argument.  For  not  only  is  the  case  of  bank- 
ruptcy provided  for,  but  also  of  the  non- 
payment of  the  instalments.  Now  it  would 
be  impossible  to  hold  that  the  deed  became 
absolutely  void  on  such  a  default;  and  then, 
applying  the  ordinary  rule  of  construction 
that  you  recognize  words  and  persons  by 
the  company  in  which  they  are,  you  have 
in  the  proviso  a  condition  which  in  leases 
is  held  to  mean  only  void  on  election,  and 
another  which  clearly  depends  on  election ; 
and  I  am  of  opinion  that  the  true  con- 
struction of  the  proviso  is,  that  on  the 
happening  of  the  events  therein  men- 
tioned, the  deed  is  voidable  at  the  election 
of  the  creditors. 

Byles,  J. — I  am  of  the  same  opinion. 
The  cases  which  have  been  cited  shew 
"void"  may  mean  "voidable"  or  "voidable 
at  election."  The  words  here  are  strong; 
but  they  are  not  so  strong  as  those  in 
Roberts  v.  Davey  (3),  "shall  cease,  deter- 
mine, and  be  utterly  void  and  of  no  effect;" 
and  yet  there  it  was  held  that  "void"  only 
meant  "voidable"  at  the  election  of  the 
grantor.  In  this  case  it  is  past  controversy, 
and  indeed  admitted,  that  "void"  means 
"voidable"  as  far  as  the  non-payment  of 
instalments.  The  bankrupt  and  the  sureties 
engage  to  pay  these  instalments,  with  the 
proviso  "  that  in  case  default  shall  be  made 
in  payment  of  any  or  either  of  the  said  instal- 
ments, or  in  case  before  the  said  composition 
shall  be  fully  paid  to  the  said  W.  Hughes 
(the  plaintiff),  the  said  T.  H.  Palmer  shall 
be  adjudicated  bankrupt  or  make  or  attempt 
to  make  any  assignment  of  his  estate  for  the 
benefit  of  his  creditors,  or  any  arrangements 
with  his  creditors  different  from  this  present 
arrangement,  then  these  presents  and  release 
and  every  other  clause  and  provision  herein 
contained  shall  be  henceforth  at  an  end  and 
void."  Therefore,  in  the  first  case  "  void  " 
clearly  means  "voidable  at  election,"  and  all 
the  other  cases  are  cases  where  the  default 
either  is  or  may  be  the  act  of  the  bankrupt; 
the  condition  as  to  his  being  adjudicated 
bankrupt  may  mean  on  his  own  petition, 
and  then  even  if  it  can  be  split  it  would 
mean  voidable;  and  as  to  the  condition  as 
to  an  arrangement,  that  must  be  his  own 
act,  and  "void**  tiiere  means  "voidable." 
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In  every  case  therefore  is  compreliended  a 
disabling  voluntary  act  of  the  bankrupt  The 
plain  object  of  the  deed  is,  that,  in  the  event 
of  the  creditors  losing  an  instalment  they 
shall  not  be  prejudiced  by  the  release. 

Keating,  J. — I  am  of  the  same  opinion. 
After  the  full  exposition  given  by  my  learned 
Brothers,  it  is  only  necessary  to  say  that  I 
agree  with  the  reasons  they  have  given. 

Judgment  for  the  'plaintiff. 


[IN  THE  HOUSE  OF  LORDS.] 
1865.        ) 
Feb.  24  ;     >   jjellicos  v.  aABDiNXR. 
March  14.    I 


Wai — Construction — Shifting  Clatue, 

By  his  will  a  testator  devised  the  C. 
estate  to  the  use  of  his  eldest  son  J,  for  life, 
toith  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  his  (testatoi^s) 
second  and  third  sons  R.  and  J,  and 
their  issue  male,  with  remainder  to  every 
other  son  of  the  testator  in  tail  male,  tmth 
rejnainder  to  the  first  and  other  sons  of  his 
eldest  son  /.  in  tail  genei^al,  with  similar 
limitations  in  favour  of  the  sons  of  tes- 
tator^s  second  and  third  and  other  sons, 
with  remainder  to  the  use  of  the  first  and 
other  daughters  of  his  eldest  son  J.  in  tail 
male,  with  similar  limitations  in  favour  of 
the  daughtei's  of  teMator's  second  and  third 
sons,  with  remainder  to  the  use  of  the  first 
and  other  daughters  of  his  eldest  son  J, 
in  tail  general,  with  similar  limitations 
in  favour  of  the  daughters  of  testator's 
second  arid  third  sons,  with  remainder  to 
the  u-'ie  of  all  and  every  testator^s  sons  to 
he  thereafter  horn  successively  in  tail 
general,  with  remainder  to  the  use  of  his 
eldest  daughter  E,  for  life,  with  remainders 
over.  The  will  further  directed  that  so  often 
cu  the  G.  estates  should  come  to  any  of 
the  testator's  sons  or  daughters  or  their  issue 
heing  in  possession  of  the  C.  estate,  then  that 
the  persons  next  in  remainder,  according  to 
the  limitations  in  the  will,  should,  he  entitled 
to  and  come  into  possession  oftlie  C  estate  for 
the  estate  and-  interest  therehy  limited  to  him 
or  her  respectively,  and  so  from  time  to  time 
as  often  as  the  event  might  happen,  in  suck 
manner  and  as  if  the  person  so  hecoming 
possessed  of  the  G,  estates  had  died  or  was 


then  dead  udthout  issue.  The  testator's  eldest 
son  J.  came  into  possession  of  the  G.  estates; 
and  hy  a  decree  of  the  Court  of  Chancery  it 
was  declared  that  the  testator*s  second  son 
E.  hecame  entitled  to  the  C.  estate  for  life 
with  remainder  to  his  first  and  other  sons 
in  tail  male,  vnth  such  remainders  over  as 
in  the  unit  mentioned.  R.  dying  witkovt 
issue,  was  succeeded  in  the  G.  estate  hy  the 
testator's  third  son,  who  also  died  wilJumt 
isstie.  There  heing  no  other  sons,  the  tes- 
tators eldest  daughter  E.  then  claimed  the  C. 
estate  in  preference  to  the  eldest  son  of  J, 
and  contended  that  the  will  v>as  to  he  con- 
strued as  if  J,  had  died  without  issue  : — 
Held,  affirming  the  judgment  of  the  Court  of 
Exchequer  Cluimher,  that  the  shifting  clause 
did  not  operate  to  prevent  the  eldest  son  of 
J.  from  taking  the  G.  estate  under  the 
limitation  in  remainder  to  his  first  and 
other  sons  in  tail  general  in  priority  to  the 
testator's  daughter  E. 

Quaere — as  to  the  correctness  of  the  decree 
in  Chancery. 

This  was  an  appeal  against  the  judgment 
of  the  Court  of  Exchequer  Chamber,  reported 
15  Com.  B.  Rep.  N.S.  170;  s.  c.  33  Law  J. 
Rep.  (n.s.)  C.P.  128,  affirming  the  judgment 
of  the  Court  of  Common  Pleas,  reported  12 
Com.  B.  Rep.  N.S.  568;  8.  c.  32  Law  /. 
Rep.  (n.s.)  C.P.  17. 

The  facta  of  the  case  have  been  very  fully 
set  out  in  the  report  in  the  32  Law  J. 
Rep.,  and  for  the  present  purpose  suffi- 
ciently appear  in  the  head-note  and  in  the 
judgment  of  the  Lord  Chancellor. 

Cairns  (  Sir  Hugh),  ManUty,  and  Udall^ 
for  the  appellant,  the  defendant  below, 
argued  that  the  intention  of  the  testator 
with  regard  to  the  shifting  clause  was,  that 
whenever  the  G.  estates  came  to  any  per- 
son taking  under  the  will  who  should  be 
the  head  of  the  stirps,  the  head  and  issue 
of  that  person  was  to  be  struck  out  of  the 
will,  and  the  will  to  be  read  as  if  dieie 
was  no  limitation  to  that  person  or  any  of 
his  issue,  until  the  ultimate  limitation  to 
the  testator's  right  heirs  might  come  into 
effect  That  that  was  the  principle  upon 
which  Sir  William  Qrant  dealt  with  the  case 
before  him;  and  that  by  shifting  away  the 
estate  as  if  the  head  of  the  stirps  was  with- 
out issue,  the  intention  of  the  testator  was 
carried  into  effect  as  a  reunion  of  the  two 
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estates  was  prevented.  That  the  respon- 
dent's claim  if  operative  at  all  was  only 
operative  as  an  executory  trust  or  claim 
which  could  not  be  enforced  in  law,  and 
that  he  was  barred  by  the  Statute  of 
Limitations. 

They  referred  to  Carrv,  LordErroU{\), 
and  Doe  d.  Heneage  v.  Heneage  (2). 

Hu  Attorney  General,  Mellish  and  Cbtain^ 
for  the  respondent,  were  not  called  upon. 

The  LoED  Chancellor. — My  Lords,  at 
the  date  of  the  will  of  Sir  James  Gardiner, 
the  testator,  the  Gardiner  estates  stood  lim- 
ited under  the  will  of  Sir  William  Gardiner  to 
Sir  John  Whalley  Smythe  Gardiner  for  life, 
remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  the  use  of  Sir  James  the 
testator  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  the 
first  and  other  daughters  of  Sir  John  in 
tail  male,  remainder  to  the  use  of  the  first 
and  other  daughters  of  Sir  James  in  tail 
male,  with  remainders  over.  Under  these 
limitations  no  female  issue  of  any  son  of 
Sir  James  could  take  or  inherit  it 

By  the  will  of  Sir  James  Gardiner,  the 
testator,  the  Clerk  Hill  estate  were  devised 
to  trustees  in  fee  upon  trust  to  convey  the 
same  to  the  use  of  the  testator^s  eldest  son 
James  for  life,  remainder  to  trustees  to  pre- 
serve the  contingent  remainder,  remainder 
to  the  first  and  other  sons  of  James  in  tail 
male,  remainder  to  the  testator's  son  Robert 
for  life,  remainder  to  trustees  to  preserve 
the  contingent  remainders,  remainder  to  the 
first  and  other  sons  of  Robert  in  tail  male, 
remainder  to  the  testator's  third  son,  John 
Master  Whalley,  for  life,  remainder  to  trus- 
tees to  preserve,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  every 
other  son  of  the  testator  successively  in 
tail  male,  remainder  to  the  first  and  other 
sons  of  the  testator's  eldest  son  James  in 
tail  general,  with  similar  remainders  in  tail 
general  to  the  first  and  other  sons  of  the 
second,  third,  and  every  other  son  of  the 
testator  in  tail  general,  with  remainder  to 
the  first  and  other  daughters  of  the  testa- 
tor's first  and  every  other  sou  in  tail  male, 
with  remainder  to  the  use  of  Elizabeth  Jane, 
the  testator's  eldest  daughter,  for  life,  with 

(1)  6  East,  58. 

(2)  4  Term  Eep.  13. 


divers  remainders  over.      This  Elizabeth 
Jane  is  the  present  appellant. 

Pausing  for  a  moment,  and  contrasting 
the  limitations  of  these  two  wills,  it  is  ap- 
parent that  if  James,  the  eldest  son  of  Sir 
James  the  testator,  had  daughters  and  no 
son,  such  daughters  would  not  take  under 
the  limitations  of  the  Gardiner  estate,  but 
would  take  the  Clerk  Hill  estate  severally 
and  successively  in  tail  male  in  remainder, 
anterior  to  the  limitation  to  the  appellant 
for  life.  Secondly,  it  is  apparent  that  if  the 
eldest  son  of  the  testator's  first  son  James 
did  not  bar  the  entail,  and  died  leaving 
daughters  only,  such  daughters  would  take 
nothing  under  the  limitations  of  the  Gar- 
diner estates,  but  would  inherit  under  the 
limitation  in  remainder  of  the  Clerk  Hill 
estates  to  their  father  in  tail  general. 

We  now  come  to  the  shifting  clause  con- 
tained in  the  will  of  Sir  James.  By  that 
clause  the  testator  Sir  James  declares  his 
will  and  mind  to  be  that  his  devised  estates 
should  not  be  held  or  enjoyed  by  any  one 
of  his  sons  or  daughters,  or  his,  her  or  their 
issue  after  such  son  or  daughter,  or  such 
his,  her  or  their  issue  should  have  come 
into  possession  of  the  estates  devised  by  the 
will  of  Sir  William  Gardiner,  but  that  as 
often  as  the  estates  devised  by  the  will  of 
Sir  William  should  come  to  the  possession 
of  any  of  his  (Sir  James's)  sons  or  daugh- 
ters, or  any  of  their  issue,  that  then  the  per- 
son next  in  remainder  under  the  limitations 
of  his  (Sir  James's)  will  should  be  entitled 
to  his  devised  estates,  for  the  estate  thereby 
limited  to  him  or  her,  and  so  from  time  to 
time,  as  often  as  the  event  might  happen, 
in  such  manner  and  as  if  the  person  so  be- 
coming possessed  of  the  Gardiner  estates 
had  died,  or  was  then  dead  without  issue. 

It  is  plain  from  the  first  part  of  this 
clause  that  the  word  "  issue "  denotes  and 
is  limited  to'  such  issue  as  might  take  or 
inherit  under  the  limitations  of  the  Gar- 
diner estates,  which  would  not  include  the 
daughters  of  Sir  James's  first  son,  or  the 
female  issue  of  a  grandson.  It  is  reason- 
able to  put  the  same  meaning  upon  the 
word  "  issue"  in  the  subsequent  phrase, 
"  had  died  or  was  then  dead  without  issue  "; 
for  the  testator  plainly  contemplates  that 
the  Gardiner  estates  would  be  the  super- 
venient estate,  and  that  the  shifting  clause 
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would  be  called  into  operation  by  the  Gar- 
diner estate  accruing  under  the  will  of  Sir 
William  Gardiner  to  some  person  taking 
the  Clerk  Hill  estate  under  his  own  will ; 
and  as  the  guiding  intent  and  object  are  to 
prevent  unity  of  possession,  the  word  "issue" 
ought  not  to  be  extended,  ao  as  to  include 
issue  not  capable  of  taking  or  inheriting 
under  the  limitations  of  Sir  William  Gar- 
diner's will.  But,  further,  it  is  the  object 
of  the  clause  to  propel  the  Clerk  Hill 
estates  from  the  devisee,  who  shall  succeed 
to  the  Gardiner  estates,  to  the  person  next 
in  remainder  under  the  limitations  of  the 
Clefk  Hill  estates;  and  the  words,  "as 
if  such  devisee  "had  died  or  was  then 
dead  without  issue,"  are  used  for  this 
purpose^  and  denote  the  assumption  or 
hypothesis  necessary  for  effecting  it;  but  it 
would  be  unreasonable  to  give  the  words  a 
meaning  beyond  what  is  necessary  for  the 
intent  and  object  with  which  they  are  used. 
So  limited,  they  denote  such  issue  as  would 
take  under  the  limitations  anterior  to  the 
devise  to  "  the  person  next  in  remainder," 
and  exclude  them  only  from  taking  under 
those  limitations. 

I  agree  with  one  of  the  learned  Judges 
in  the  Court  below  that  but  for  Sir  William 
Grant  s  decree,  the  words,  "  had  died  or  was 
then  dead  without  issue,"  ought  to  be  read 
as  ^plicable  distributively  to  the  case  of 
tenant  for  life  and  tenant  in  taiL  But  that 
construction  is  negatived  by  the  decree, 
inasmuch  as  the  son  of  Sir  James  No.  2. 
was  made  a  party  to  the  suit  for  the  pur- 
pose of  coutendijog  that,  by  reason  of  his 
father  having  succeeded  to  the  Gardiner 
estates,  the  Clerk  Hill  estates  were  propelled 
to  himself  as  next  in  remainder;  but  it 
seems  to  have  been  decided,  and  apparently 
on  the  words,  "waa  then  dead  without 
issue,"  that  the  case  must  be  treated  as  if 
Sir  James  the  younger  had  died  without 
leaving  any  issue  inheritable  under  the  limit- 
ation to  his  first  and  other  sons  in  tail  male ; 
and  therefore  the  words'  "  was  then  dead 
without  issue"  were  held  to  apply  to  the 
case  of  a  tenant  for  life  of  the  Clerk  Hill 
estates  becoming  entitled  to  the  Gardiner 
estates..  Accordingly  the  decree  declares 
Robert  (being  the  second  son  of  the  testator 
Sir  James)  to  be  entitled  to  have  the  Clerk 
Hill  estates  settled  on  himself  for  life  with- 


out impeachment  of  waste,  save  as  in  the 
will  mentioned,  with  remainder  to  Robert's 
first  and  other  sons  in  tail  male,  with  such 
remainders  over  as  are  contained  in  the 
will  of  the  testator  Sir  James  with  respect 
to  the  said  estates:  a  dedaratioa  which 
expressly  treats  all  the  estates  limited  by 
the  will  of  Sir  James  the  testator  in  re- 
mainder expectant  on  the  estate  of  Robert, 
as  valid  and  capable  of  taking  effect ;  and 
therefore  the  estates  in  remainder  limited 
by  the  will  to  the  first  and  other  sons  of 
James  the  younger,  in  tail  general,  and  also 
the  estates  limited  in  remainder  to  the  first 
and  other  daughters  of  Sir  James  the 
younger  in  tail  male  are  treated  by  the 
decree  as  still  subsisting  aad  capaUe  of 
taking  effect,  which  would  not  be  the  case 
if  under  the  shifting  clause  Sir  James  the 
younger,  must  be  considered  as  having  died 
without  issue  male  or  female^ 

The  deed  of  release  and  settlement  fol- 
lows the  decree,  and  converts  the  equitable 
life  estate  of  Robeit  WhaUey,  and  all  other 
the  estates  limited  by  the  will  of  Sir  James, 
the  tes^tor,  in  remainder  thexeoii,  into  kgal 
estates.  The  point,  therefore,  aow  raised  by 
the  present  appellant  is  inconsistent  with  this 
decree,  and  with  the  deed  of  release  which 
was  settled  in  the  Master's  office  under  the 
direction  of  the  Court.  The  consequences 
of  holding  that  the  words  "  was  then  dead 
without  issue,"  have  a  laiger  signification 
than  what  is  required  to  pass  on  the  derk 
Hill  estate  to  the  said  devisee  in  re- 
mainder, would  be  very  unreasonable.  ThuB, 
according  to  such  construction,  if  Sir  James 
the  younger  had  daughters  onJyt  such  daugh- 
ters, although  not  inheritable  to  the  QardiQer 
estate,  would  be  deprived  of  the  power  of 
taking  the  Clerk  Hill  estate  under  the  ex- 
press gift  to  the  first  and  other  daughters  of 
Sir  James  the  younger  in  tail  male;  and 
so  also  the  first  aan  of  Sir  James  the 
youztger  would  be  deprived  of  the  estate 
given  to  him  in  remainder  in  tail  general, 
by  which  his  female  issue  would  lose  the 
right  to  inherit  the  Clerk  Hill  estate^ 
although  they  could  never  take  the  Gardiner 
estates  under  the  limitations  in  the  will  of 
Sir  WilliauL  The  express  estates  given  by 
the  will  of  Sir  James  the  testator  would  be 
taken  away  and  defeated  by  a  construction 
put  on  the  elastic  word  ''issue"  in  the 
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alufbing  cbtise  not  required  for  the  ob- 
ject and  proper  operation  of  the  clause, 
which  ought  not  to  be  extended  beyond 
its  deeWed  intent  and  purpose.  I  have 
examined,  with  great  care,  the  learned  and 
able  judgment  of  Mr.  Justice  Williams,  but 
I  thhik  the  reasonfi  &>r  putting  a  limited 
meaning  on  the  words  **  without  issue,"  in' 
the  ahifbing  clause,  predominate. 

Two  other  objections  were  faintly  urged 
by  the  appellant,  one  founded  on  the 
Statute  of  Limitations  and  the  other  on  an 
allegation  that  the  respondent  had  not  the 
l^gal  aetata  With  respect  to  the  Statute 
of  Linutations^  the  argument  is  at  variance 
with  ^e  decree  of  Sir  William  Ghrant;  for 
it  must  be  founded  on  t^e  construction  that 
when  the  Clerk  Hill  estate  passed  from  Sir 
James  the  younger  as  tenant  for  life^  it  vested 
in  fais  eldest  son  James  Whalley  Smythe 
Gardiner,  who  died  unmanied  on  the  11th 
of  October  1887,  when  the  respondent's 
title  accrued,  being  twenty  yeare  before  the 
action  of  ejectment.  But  this  is  not  in  ac- 
cordance  with  the  true  construction,  for  the 
respoiident  claims  under  the  limitation  in 
remainder  to  the  first  and  other  sons  of  Sir 
Jan&es  the  younger  in  tail  general ;  and  with 
respect  to  the  other  suggested  difficulty,  it 
seems  clear  that  the  whole  of  the  legal 
estate  was  conveyed  by  the  trustees  of  Sir 
James  the  testator  to  uses  correspondent 
with  the  trust  estates  declared  by  his  will 
of  the  Clerk  Hill  estate  in  remainder 
expectant  on  the  estate  for  life  given  to  his 
second  son  Robert* 

I  therefore  humbly  move  your  Lordships 
to  affirm  tbe  juc^gment  and  to  dismiss  the 
appeal  with  costs. 

LiOBO  Craitwobth.  —  My  Lords,  the 
direction  contained  in  the  shifting  clause 
is  that  as  often  as  the  Gardiner  estates 
should  by  virtue  of  the  will  of  Sir  William 
come  to  the  possession  of  any  of  the  testa- 
toi^s  sons  or  daughters,  or  any  of  their 
issue,  then  the  person  next  in  remainder 
under  the  limitations  of  his  will  should  take 
the  Clerk  Hill  estate,  as  if  the  person  so 
succeeding  to  the  Gardiner  estates  had 
died  without  issue.  The  testator  speaks  of 
the  Gardiner  estates  devolving  on  any  of 
his  sons  or  daughters.  This  could  not  have 
happened,  for  those  estates  were  devised 
only  to  sons  in  tail  male.  But  the  clause 
may  be  read  as  if  sons  and  their  issue  had 


alone  been  mentioned.  The  question  is, 
what  issue  is  contemplated  by  the  testator 
under  the  words  "had  died  without  issue"! 
I  think  certainly,  that  issue  which  stood 
under  the  limitations  of  the  will  in  order 
before  the  next  remainderman,  and  so 
would  but  for  the  shifting  clause  have  pre- 
vented him  from  succeeding.  There  is  no 
intention,  express  or  implied,  to  alter  the 
limitations,  except  so  far  as  was  necessary 
for  preventing  the  two  estates  from  co- 
alescing under  the  limitations  of  the  two 
wills ;  and  when,  therefore,  the  respondent 
became  entitled  to  an  estate  tail  under  the 
limitations  of  the  will,  subsequent  to  that 
under  which  the  remainderman  had  taken 
by  virtue  of  the  shifting  clause,  there  was 
nothing  in  the  language  of  the  will  pre- 
venting him  from  taking  the  Clerk  Hill 
estate,  for  he  was  not  in  possession  of  the 
Gardiner  estates ;  at  all  events,  was  not 
in  possession  of  them  under  the  will  of  Sir 
William,  the  possession  of  which  was  obvi- 
ously the  sole  motive  influducing  the  testator 
to  direct  that  his  own  estates  should  go  to 
younger  branches  of  his  family. 

With  respect  to  the  question  of  the  legal 
estates,  I  entertain  no  doubt  whatever. 
The  whole  of  the  will,  with  all  its  limit- 
ations, is  set  out  in  extenso^  by  way  of 
recital,  in  the  conveyance  executed  under 
the  authority  of  the  Court  of  Chancery; 
and  though  no  other  uses  are  in  express 
terms  declared,  except  those  to  Eobert,  the 
son,  for  life,  and  to  his  fh^t  and  other  sons 
in  tail  male,  this  was  probably  done  merely 
to  avoid  unnecessary  prolixity,  the  other 
uses  being  sufficiently  indicated  by  the 
general  expressions  referring  to  them  as 
previously  set  out 

I  therefore  concur  witih  the  Lord  Chan- 
cellor in  thinking  that  the  judgment  below 
ought  to  be  affirmed. 

LoED  Chblmsford. — My  Lords,  I  agree 
with  my  two  noble  and  learned  friends, 
and  think  it  unnecessary  to  add  anything 
to  what  they  have  said. 

Judgment  affirmed ;  and  appeal 
dismissedy  with  costs. 
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BLADES  V.  HIGG8   AND 
ANOTHER. 


Game  —  Property  in  AnirnaU  Ferce 
Naturce — Game  killed  by  Trespasser, 

Game  started  and  hilled  vyrongfully  by 
one  person  on  the  land  of  another  becomes  the 
absolute  property  of  the  ovmei'  of  the  land, 
and  not  of  the  captor,  though  it  be  hilled  and 
carried  away  in  one  continnovs  act. 

Quaere — W/iether  there  would  be  any  dif- 
ference if  the  game  were  started  on  the  land 
of  one  person  and  hilled  on  that  of  another. 

This  was  an  appeal  from  the  decision  of 
the  Court  of  Exchequer  Chamber,  reported 
13  Ccrm,  B,  Rep.  N.S.  844;  s.  c.  32  Law 
J.  Rep.  (n.s.)  C.P.  182,  affirming  the  judg- 
ment of  the  Court  of  Common  Pleas,  re- 
ported 12  Com.  B,  Rep,  N.S.  501;  s.  c 
31  Law  J,  Rep,  (n.s.)  C.P.  151. 

In  October  1860  an  action  was  brought, 
in  the  Court  of  Common  Pleas,  by  the 
appellant,  the  plaintiff  in  the  Court  below, 
against  the  respondents,  the  defendants  in 
the  Court  below,  for  the  conversion  of  the 
appellant's  rabbits,  and  also  for  assaulting 
him  and  taking  them  from  him  by  force. 

The  defendants  pleaded  that  they  were 
not  guilty,  and  that  the  rabbits  were  not 
the  plaintiff's ;  and  they  pleaded,  further,  a 
justification  of  the  assaidt  to  get  the  rab- 
bits from  the  phuntiff,  as  being  rabbits 
belonging  to  their  master,  the  Marquis  of 
Exeter ;  and  issues  were  joined  upon  those 
pleas,  which  came  on  to  be  tried  at  Nisi 
Prius,  at  the  Summer  Assizes  for  Leicester 
of  1861,  and  a  verdict  was  found  for  the 
plaintiff,  with  6^.  10«.  damages. 

In  the  following  Michaelmas  Term  the 
defendants  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  verdict  found 
for  him  should  not  be  set  aside,  and  a  new 
trial  be  had,  on  the  ground  that  the  Judge 
presiding  at  the  trial  misdirected  the  jury 
in  telling  them  that  the  facts  relied  upon 
by  the  defendants,  if  taken  as  proved, 
did  not  constitute  evidence  that  the  right 
to  the  possession  of  the  rabbits  was  in  the 
Marquis  of  Exeter;  and  the  same,  after 
argument,  was  made  absolute. 

Against  this  judgment  the  plaintiff, 
William  Blades,  appealed  to  the  Exchequer^ 


Chamber,  and  a  special  case  was  agreed 
upon  between  the  plaintiff  and  the  defen- 
dants, which  special  case  was  also  used  and 
referred  to  for  the  purposes  of  the  present 
appeal,  and,  so  far  as  is  material,  was  as 
follows. — 

"  William  Blades,  the  above-named  plain- 
tiff, is  a  fishmonger  and  licensed  dealer  in 
game  at  Stamford,  in  the  county  of  Lincoln, 
and  the  defendants,  William   Higgs  and 
Thomas    Percival,    are,    the    former   the 
steward,  and  the  latter  a  servant  in  the 
employ  of  the  Marquis  of  Exeter.  Between 
seven   and  eight  o'clock  in   the  morning 
of  the  16th  of  October  1860,  the  plaintiff 
bought  of  a  man,  named  Yates,  two  bags, 
containing  about  ninety  rabbits,  and  ordered 
them  to  be  consigned  to  him  at  the  Mid- 
land station  at  Stamford.      The  plaintiff, 
upon  the  purchase,  paid  Al,  \5s,  for  the 
rabbits.     A  few  minutes  before  nine  the 
same  morning,  the  plaintiff  went  to  the 
Midland   station  with  a  barrow,  for  the 
purpose  of  bringing  the  rabbits  away  to  his 
shop.     The  bags  arrived,  directed  to  the 
plaintiff,  with  one  of  his  own  printed  labels, 
and  the  plaintiff  paid  is,  for  the  carriage  of 
them  to  Stamford,  and  they  were  delivered 
to  him.     As  he  was  proceeding  to  put  the 
two  bags  in  the  barrow,  and  before  he  had 
got  them  on,  the  defendant  Higgs  came  np 
to  the  plaintiff,  and  said  h6  wanted  to  see 
what  was  in  the  bags,  to  which  the  pliuntiff 
said  he  should  not  allow  him,  and,  with  the 
assistance  of  a  porter,  the  plaintiff  lifted 
the  bags  on  the  barrow.     The  defendant 
Higgs  remained  there  until  two  policemen 
came,  and  then  he  directed  them  to  see 
what  the  bags  contained  The  plaintiff  said 
he  might.  One  of  the  policemen  looked  into 
them,  and  seeing  that  they  contained  dead 
rabbits,  he  allowed  the  plaintiff  to  take 
them,  and  assisted  him  in  putting  them 
back  on  the  barrow.    The  other  defendant, 
Percival,  then  came  up  and  said,  '*  I  shall 
take  the«e  rabbits ;  they  are  mine,'*  and 
the  defendant  Higgs  said  also,  "  They  are 
the  Marquis  of  Exeter's."     The  defendants 
then  attempted  to  get  possession  of  the 
bags,  lind  the  plaintiff  resisted  for  some 
time,  until  at  length,  one  of  the  police- 
men  saying  to   him,  it  was   no  use  his 
struggling    any    longer,    be    discoDtioued 
his  resistance,   and  the  defendants  took 
possession   of   the    bags  and   their    con- 
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tents.  Another  game-dealer  in  the  town, 
called  Pollard,  was  fetched  to  the  spot  to 
buy  the  rabbits,  and  they  were  sold  to  him 
by  the  defendants,  the  plaintiff  protesting 
against  the  sale  of  his  property.  The  two 
bags  were  directed  to  the  plaintiff,  and  had 
been  sent  from  the  Ketton  station  on  the 
Midland  Railway. 

"The  counsel  for  the  defendants  pro- 
posed to  prove,  on  their  behalf,  that  the 
persons  who  transmitted  the  rabbits  to  the 
plaintiff  went  upon  the  Marquis  of  Exeter's 
land  and  took  the  rabbits,  and  killed  them, 
and  put  them  into  the  bags  there,  and  then 
carried  them  to  the  railway  station  at  Ket- 
ton,  and  contended  that  the  property  in  the 
rabbits  was  in  Lord  Exeter,  and  that  the 
defendants,  acting  under  his  authority, 
were  justified  in  the  course  they  adopted." 

The  Judge  who  presided  at  the  trial, 
thereupon  ruled  that  the  plaintiff  was  en- 
titled to  the  rabbits,  and  that  the  defen- 
dants were  not  entitled  to  take  them  from 
him,  and  accordingly  the  jury  found  a  ver- 
dict for  the  plaintilr  as  above  mentioned. 

The  question  on  this  appeal  was,  whether 
the  Court  of  Common  Fleas  ought  to  have 
made  such  rule  as  above  mentioned. 

Hayes  J  Sery.  (Beasley  with  him),  for  the 
appellknt. — The  judgments  in  the  Courts 
below  were  founded  on  the  ground  that  the 
case  was  governed  by  Lonsdale  v.  Migg  (1); 
but  in  that  case  the  question  of  the  property 
in  the  game  was  treated  as  immaterial,  and 
it  was  so.  The  whole  question  tried  in  that 
case  was  as  to  the  ownership  of  the  soil,  and 
the  only  authority  referred  to  on  the  ques- 
tion of  property  in  game  was  the  opinion 
of  Lord  Holt  in  Sutton  v.  Moody  (2).  The 
weight  of  authority  shews  that  there  is  no 
property  in  game  in  the  owners  of  the  land — 
Bract,  lib.  2,  cap.  1,  Just  Inst.  II.  tit  1. 
8.  12,  Case  of  Swans  (3),  FiU,  N.  B,  87, 
Com,  Dig.  tit.  'Biens,'  F.,  Year  Book  43 
Edw.  3.  p.  23,  pi.  2,  Malhcke  v.  Eastly  (4), 
Fines  v.  Spencer  (5),  Bowlston  v.  Hardy 
(6).  The  opinion  of  Lord  Holt  in  Sutton 
V.  Moody  (2)  was  not  warranted  by  the 
previous  decisions,  and  it  is  the  only  case 

(1)  1  HurL  &  N.  928;  s.  c  26  Law  J.  Bep.  (n.s.) 
Exch.  196. 

(2)  1  Lord  Raym.  250;  s.  c.  12  Mod.  146. 
<3)  7  R«p.  15  b. 

(4)  3  Lev.  227. 

(5)  3  Dyer.  806,  b. 

(6)  Cro.  Kliz.  547;  b.  c.  5  Bep.  104. 


in  which  an  opinion  will  be  found  opposed 
to  the  appellants'  contention  as  to  there 
being  no  property  in  game.  The  opinion  of 
Lord  Holt  is  not  to  be  found  in  the  cases 
on  which  he  is  said  to  have  come  to  his  de- 
eiaion.  The  only  other  case  opposed  to  the 
appellants'  view  is  Churchward  v.  Studdy 
(7),  which  merely  follows  Sutton  v.  Moody 
(2).  Pollexfen  v.  Crispin  (8),  referred  to 
in  Sutton  v.  Moody  (2),  turned  on  judg- 
ment after  verdict;  Hannam  v.  Mockett(9) 
is  another  authority  that  there  is  no  pro- 
perty in  game.  There  is  no  property  in  wild 
animals  so  as  to  make  it  larceny  to  take 
them — 1  HcUe^s  Fleets  of  the  Crovm,  511. 
The  game  laws  also  shew  that  game  is  not 
considered  property — 1  <i&  2  Will.  4.  c.  32  ; 
by  that  act  the  taking  of  game  was  made 
a  misdemeanor,  and  there  was  no  need  for 
this  if  the  property  in  it  was  in  the  owner 
of  the  land. — They  also  referred  to  the 
25  <i&  26  Vict.  c.  1 14.  s.  2, 2  E^iss.  on  Crimes, 
84,  and  2  East^s  Pleas  of  the  Crown,  607, 
in  support  of  the  same  view. 

Macaulay  and  Field,  for  the  respondents. 
— ^The  larger  class  of  wild  animals  must  be 
divided  into  two  classes,  vit  first,  vermin; 
and  secondly,  game.  There  is  no  property 
in  the  first  class  of  unprofitable  animals — 
Gundry  v.  Feltham  (9),  as  to  foxes — Hatir 
nam  v.  Mockett  (10),  as  to  rooks,  and  Year 
Book  12  Hen.  8.  p.  9.  By  the  law  of  Eng- 
land there  has  always  been  a  property  in 
available  or  profitable  game ;  not  an  absolute 
property  to  exist  in  all  places,  but  a  limited 
property.  The  Civil  Law  has  no  application, 
because  it  is  not  the  law  of  England  in  this 
respect.  Sutton  v.  Moody  {2)  shews  that  there 
was  always  some  property  in  game,  either 
ratione  privilegii,  by  reason  of  a  warren  or 
chase,  or  ratione  soli,  by  reason  of  the 
ownership  of  the  soU,  and  that  both  are 
local,  and  this  position  is  fortified  by  Bowl- 
ston V.  Hardy  (6);  but  when  the  game  is  once 
killed  it  becomes  the  absolute  property  of 
the  owner  of  the  soil  or  warren — Christian 
on  Game  Laws,  49  (ed.  1817).  The  sta- 
tute 11  Hen.  7.  c.  17.  speaks  of  property  in 
game,  and  see  Year  Books  12  Hen.  8.  9, 
14  Hen.  8.  1.  That  the  property  in  ani- 
mals/crce  natures  follows  the  ownership  of 

(7)  14  £Mt»  249. 

(8)  1  YeDi.  122. 

(9)  1  Term  Rep.  334. 

(10)  2  B.  &  C.  934. 
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the  soil  is  also  laid  down  in  the  Case  of 
Coney*  (11),  KebU  v.  HickringUl  (12), 
Hadetden  y.  Gryssel  (13),  and  Graham  v. 
Ewari  (H).  There  may  be  property  in 
things  of  which  hirceny  cannot  be  com- 
mitted—! HaU*  PUa»  of  the  Crown,  612, 
Newton  and  Richards  case  (15),  and  Man- 
woods  Forest  Laws,  198  (ed.  1741).  No 
man  can  acquire  a  right  of  the  kind  con- 
tended for  by  the  appellant  by  his  own 
wrongful  act.  Lord  Holt's  view  of  the  law 
in  SiUton  v.  Moody {2)  has  been  universally 
acted  upon  for  150  years. 

Hayes,  in  reply,  referred  to  2  Russ.  on 
Crimes,  136  (2nd  ed)  '  Larceny*;  and  7  <1&  8 
Geo.  4.  c.  29.  s.  30  :  and  contended  that  the 
act  committed  was  merely  a  trespass. 

The  Lord  Chancellor.  —  My  Lords, 
when  it  is  said  by  writers  on  the  common 
law  of  England,  that  there  is  a  qualified 
or  special  right  of  property  in  game,  that  is 
in  animals  fer<B  natural,  which  are  fit  for 
the  food  of  man,  whilst  they  continue  in 
their  wild  state,  I  apprehend  that  the  word 
'^property"  can  mean  no  more  than  the 
exclusive  right  to  catch,  kill,  and  appro- 
priate such  animals,  which  is  sometimes 
called  by  the  law  a  reduction  of  them  into 
possession.  This  right  is  said  in  law  to  exist 
ratione  soli  or  ratione  privileyii,  for  I  omit 
the  two  other  heads  of  property  in  game 
which  are  stated  by  Lord  Coke,  namely, 
propter  industriant,  and  ratione  impotentim, 
for  these  grounds  apply  to  animals  which 
are  not  in  the  proper  sense /frccf  naturo!. 
Property  ratione  soli  is  the  common  law 
right  which  every  owner  of  land  has  to  kill 
and  take  all  such  animals  ferte  natww  as 
may  from  time  to  time  be  found  on  his 
land,  and  as  soon  as  this  right  is  exercised, 
the  animal  so  killed  or  caught  becomes  the 
absolute  property  of  the  owner  of  the  soiL 
Property  ratione  privilegii  is  the  right 
which,  by  a  peculiar  franchise  anciently 
granted  by  the  Crown,  by  virtue  of  its 
prerogative,  one  man  may  have  of  killing 
and  taking  animals  feras  natvr<B  on  the  land 
of  another,  and  in  like  manner  the  game 

(11)  Godb.  122. 

(12)  11  Mod.  74. 

(13)  Cro.  Jac.  195. 

(14)  11  Exch.  826;  i.  o.  25  Law  J.  Rep.  (n.b.) 
Exch.  42. 

(15)  Godb.  174. 


when  killed  or  taken  by  Tirtne  of  the  privi- 
lege, becomes  the  absolute  propoty  of  the 
ovmer  of  the  franchise,  just  as  in  the  other 
case  it  becomes  the  absolute  property  of 
the  owner  of  the  soiL 

The  question  in  the  present  case  is,  whe- 
ther game  found,  killed,  and  taken  upon 
my  bmd  by  a  trespasser  becomes  my  pro- 
perty as  much  as  if  it  had  been  killed  and 
taken  by  myself,  or  my  servant  by  my 
authority.  Upon  principle  there  cannot,  1 
conceive,  be  much  difficulty.  If  propeity 
in  game  be  made  absolute  by  reduction  into 
possession,  such  reduction  must  not  be  a 
wrongful  act,  for  it  would  be  unreasonable 
to  hold  that  the  act  of  the  trespass^,  that 
is  of  a  wrongdoer,  should  divest  the  owner 
of  the  soU  of  his  qualified  property  in  the 
game,  and  give  the  wrongdoer  an  absobte 
right  of  property,  to  the  exclusion  of  the 
rightfid  owner.  But  in  game  when  killed 
and  taken,  there  is  absolute  property  in 
some  one,  and  therefore  the  proper^  in 
game  found  and  taken  by  a  trespasser  on  the 
land  of  A,  must  vest  either  in  A.  or  the  tres- 
passer; and  if  it  be  unreasonable  to  hold 
that  the  property  vests  in  the  wrongdoer, 
it  must  of  necessity  be  vested  in  A,  the 
owner  of  the  soil. 

This  view  of  the  case  is  supported  by 
a  series  of  decisions  In  the  case  of  Sutt^m 
V.  Moody  (2)  Lord  Chief  Justice  Holt 
deduced  several  conclusions  from  the  Year 
Books  on  the  subject  of  property  in  game. 
Among  these  are  the  following  proposi- 
tions :  "  If  A.  starts  a  hare  in  the  ground 
of  B,  and  hunts  it  and  kiUs  it  there,  the 
property  continues  all  the  while  in  R''  In 
the  case  thus  put,  it  must,  of  course,  be 
taken  that  A.  has  hunted  and  killed  the 
hare  without  the  leave  or  licence  of  B,  and 
therefore  that  it  is  a  wrongful  act  by  A. 
which  entires  for  the  benefit  of  the  tme 
owner,  viz.  the  ovmer  of  the  soil  Anothw 
proposition  is,  that  if  A.  starts  game  in 
the  forest  or  warren  of  B,  and  hunts  it 
into  the  ground  of  C,  and  there  kills  it^  the 
property  remains  all  the  while  in  B,  the 
proprietor  of  the  chase  or  warren,  because 
the  privilege  continues;  and  conseqnently 
B.  is  entitled  to  the  absolute  property  in 
the  dead  game  so  chased  and  killed  by  At 
who  from  the  statement  of  the  case  must 
be  taken  to  have  acted  without  the  licence 
of  B,  and  therefore  to  have  been  a  tres- 
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passer.  A  thiid  propoBitum  is,  that  if  A. 
stuts  a  liare  in  tiie  ground  of  B.  (who  is 
entitled  ratione  aoH  onfy,  for  that  is  plainly 
implied),  and  hunts  it  into  the  ground  of 
C,  and  there  kills  it,  the  property  is  in  the 
hunter;  for  it  cannot  be  in  B,  (who  is  enti- 
tled ratione  soli  only,  and  not  ratione  pri- 
nUfftt^  for  the  hare  is  not  killed  upon  his 
land;  and  it  cannot  be  in  0,  far  the  game 
was  not  odsrinallT  found  in  his  possession: 
bat  was  d^  upd  his  ground  by  the 
chase  and  pursuit  of  the  hunter. 

These  propositions  appear  to  me  to  prove 
clearly  that  game,  found  and  killed  by  a 
treqwBser  under  such  circmnstances  as  that 
it  would  be  the  absolute  property  of  the 
owner  of  the  soil,  or  of  the  owner  of  right 
of  &ee  warren,  if  it  had  been  found  and 
killed  by  such  owner  instead  of  by  the 
troBpasser,  does  in  law  become  the  absolute 
property  of  the  proprietor  of  the  soil  or 
privilege  immediately  on  its  being  so  caught 
and  kHkd  by  the  traspasser.  The  law  so 
laid  down  in  StUton  y.  Moody  (2)  is  con- 
sistent with  several  earlier  cases  decided 
subsequently  to  the  Year  Books,  of  which 
I  will  mention  one.  The  Qoneyi  cas«(ll), 
which  has  been  recognized  and  acted  upon 
ia  several  subsequent  decisions.  Of  these  I 
may  mention  Churchward  y.  Sivddy  (7), 
Graham  v.  Ewart  (14)  and,  lastly,  The  Earl 
of  Lonsdale  v.  Big^,  in  the  Oourt  of  Ez^ 
diequer  (16),  and  Exehequer  Chamber  (1), 
on  which  so  much  reliance  was  placed  by 
the  Courts  of  Common  Pleas  and  Exche- 
quer Chamber  in  their  decision  of  the 
present  case.  With  respect  to  this  case  of 
Ixmsdale  v.  Biffg  (1),  I  entirely  concur  in 
the  observationB  of  Mr.  Justice  Blackburn, 
and  consider  the  case  as  a  conclusiye  autho- 
rity upon  the  point  befoire  us,  which  it  is 
not  desirable  to  question  or  disturb.  The 
case  when  condensed  amounts  to  this,  that 
grouse  were  shot  and  taken  away  by  a 
trespasser  upon  and  from  the  land  of  the 
plainti^  who  brought  troTer  for  the  dead 
grouse.  And  it  was  clearly  held  by  the 
JudgOB  of  the  Court  of  Exchequer,  and 
afterwards  by  all  the  Judges  in  the  Court 
of  Error,  that  tbe  grouse,  as  soon  as  they 
were  killed  and  fell  upon  the  land  of  the 
plaintiff,  became  and  were  his  absolute 
property,  in  respect  of  his  ownership  of  the 

(1<$)  11  Bxeh.  Rep.  669:  8.c.  25  Law  J.  Rep. 
(v.s.)  Ezoh.  73. 
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soil.  This  conclusion  would  not  be  affected, 
even  though  it  be  true  that  an  indictment 
at  common  law  will  not  lie  against  the  tres- 
passer for  killing  and  carrying  away  of 
game,  if  it  be  one  continuous  act,  inasmuch 
as  the  ownership  of  the  game  is  considered 
as  incident  to  the  property  in  the  land. 
But  this  consequence  is  the  result  of  a 
peculiarity  in  the  law  of  larceny,  which 
holds  that  the  act  of  severing  and  taking 
away  things  attached  to  the  fre^old  is  not 
a  fdonious  taking, — a  result  which  does  not 
affect  the  existence  of  the  rights  of  property. 

I  am  therefore  of  opinion  that  the  learned 
counsel  for  the  defendants  on  the  trial  at 
Nisi  Prius  were  right  in  requiring  the  evi- 
dence to  be  admitted,  which  they  proposed 
to  give,  in  order  to  prove  that  the  property 
in  the  rabbits  was  in  Lord  Exeter;  and  that 
the  learned  Judge  was  wrong  in  his  direc- 
tion to  the  jury  that  such  evidence  was 
immaterial,  and  ought  not  therefore  to  be 
admitted.  I  am  therefore  of  opinion  that 
the  order  making  the  rule  nisi  for  a  new 
trial  absolute  was  right,  and  that  the  pre- 
sent appeal  ought  to  bedismissed  with  costs. 

Lord  Ckanwobth. — My  Lords,  I  think 
it  is  safe  and  just  to  adhere  to  the  law  as  laid 
down  by  Lord  Holt  (2).  He  had  evidently 
considered  the  subject  carefully,  and  ao- 
coiding  to  his  view  of  the  law,  the  rabbits 
killed  by  a  trespasser  on  the  lands  of  Lord 
Bxeter  certainly  belonged  to  his  Lordship. 
Lord  Halfs  opinion  was  followed  in  Chords 
ward  V.  Shsddy  (7).  There  the  hunter  (who 
was  a  poacher)  was  eventually  held  to  be 
entitled  to  the  hare,  but  that  was  because 
he  started  in  on  the  land  of  a  third  person^ 
and  followed  it  on  to  the  ground  of  the  de- 
fendant, and  there  caught  and  killed  it.  It 
was  in  strict  conformity  with  Lord  Holt's 
view  of  the  law  to  hold  that  in  these  cir- 
cumstances thehare  belonged  to  the  poacher. 
The  nde  nm  was  granted  by  the  Court  of 
King^s  Bench,  on  the  supposition  that  the 
hare  had  been  caught  on  the  land  of  the 
defendant  by  his  servant  acting  as  his  agent, 
in  which  case  the  Court  cleariy  thought  it 
would  have  been  the  property  of  the  defen- 
dant, whereas  in  fact  the  defendant's  servant 
was  assisting  the  hunter  and  his  dogs. 

TJus  case  was  followed  by  that  of  Lord 
Lonsdale  v.  Bigg  (16),  afterwards  affirmed 
in  the  Exchequer  Chamber  (1),  where  the 
subjectwascarefullyconsidered.  Itwasthere 
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decided  that  grouse  killed  by  a  poachw 
belong  to  the  owner  of  the  soil  on  which 
they  are  killed, — strictly  following  Lord 
Holt's  doctrine.  There  was  not  a  formal 
plea  in  that  case  traversing  the  property  in 
the  birds  ;  but  it  was  agreed  to  waive  that 
objection  in  point  of  form,  and  to  dispose 
of  the  case  as  if  such  an  issue  had  been  ex- 
pressly raised. 

It  was  argued  before  this  House  that  if 
game  killed  by  a  poacher  is  the  property 
of  the  owner  of  the  soil,  then  every  poacher 
is  guilty  of  larceny.  But  that  is  a  &llacy. 
Wild  animals,  whilst  living,  though  they 
are,  according  to  Lord  Holt,  the  property 
of  the  owner  of  the  soil  on  which  they  are 
living,  are  not  his  personal  chattels  so  as 
to  be  the  subject  of  larceny.  They  partake, 
while  living,  of  the  quality  of  the  soil,  and 
are,  like  growing  fruit,  considered  as  part 
of  the  realty.  If  a  man  enters  my  orchard 
and  fills  a  wheelbarrow  with  apples  which 
he  gathers  from  my  trees,  he  is  not  guilty 
of  larceny,  though  he  has  certainly  pos- 
sessed himself  of  my  property; — and  the 
same  principle  is  applicable  to  wUd  animals. 

It  was  fiiiiher  said,  that  the  late  Game 
Act,  which  authorizes  the  stopping  of  a 
poacher  having  game  in  his  possession,  and 
the  selling  of  the  game  for  the  benefit  of 
the  pariah,  shews  that  the  legislature  could 
not  have  understood  the  game  to  be  the 
property  of  the  person  on  whose  land  it 
was  killed;  for  in  that  case,  it  was  said, 
it  would  have  been  an  unjust  appropriation 
of  the  property  of  another.  But  this 
arrangement  was  probably  made  because 
it  might  often  be  impossible  to  know  on 
whose  land  eveiy  particular  head  of  game 
had  been  killed,  and  was  considered  to  be 
on  the  whole  an  arrangement  beneficial  to 
the  landowner.  On  the  whole,  I  see  no 
reason  for  disturbing  the  decision  of  the 
Court  below,  and  think  that  there  ought 
to  be  a  new  trial 

Lord  Chelmsford.  —  My  Lords,  the 
question  to  be  determined  on  this  appeal 
is,  whether  animals  feroi  naturce  killed  or 
reduced  into  possession  by  a  trespasser  on 
the  land  of  another  become  the  property 
of  the  owner  of  the  land.  The  case  was 
very  learnedly  argued  on  both  sides,  and 
all  the  authorities  with  respect  to  property 
in  wild  animals,  either  in  a  state  of  nature 
or  reclaimed,  were  fully  examined,  and  both 


the  civil  and  the  common  law  were  referred 
to  for  doctrine  on  the  subject  By  the  civil 
law  the  person  who  took  or  reduced  into 
possession  any  animal/<?ra;  naturoBy  although 
he    might  be  a  trespasser  in  so  doing, 
acquired  the  property  in  it.   This  appears 
clearly  from  the  foUowing  passage  in  the 
IfutiliUes  (lib.  II.  tit.  I.  &  12)  cited  in  the 
argument :  '^  Feroe  igitur  hesUae  it  volucres 
ei  pisces,  el  omnia  animalia  quas  mart  calo 
et  terrd  TMueumtWy   nmvkUqtis  ah  aiiqvo 
capta  fuerifUy  jure  gentium^  datitn  iUius 
e»9e  indpiunt;  quod  emm  ante  nnJUiug  est 
id  naturali  rcUione  occupanH  amceditur; 
nee  interest  feras  besticu  et  volucres  utrum 
in  suo  /undo  quisque  capiat  an  in  aUeno" 
If  the  same  rule  prevails  in  our  law,  then 
the  rabbits  in  question  were  not  the  pro* 
perty  of  Lord  Exeter,  but  of  the  poacher 
who    took    and    killed   them    upon    his 
land.    This  doctrine,  however,   as  to  the 
right  of  property  in  wild  animals  captured 
seems  never  to  have  prevailed  in  our  law 
to  its  full  extent  With  respect  to  a.ninials 
in   a  wild  and   unreclaimed   state    there 
seems  to  be   no   difference  between    the 
Boman  and  the  common  law.    A  distinc- 
tion was  suggested  in  argument  between 
wild  animals  which  are  unprofitable  and 
regarded  as  vermin,  and  those  which  are 
fit  for  food,  and  therefore  profitable  ;  and 
it  was  said  of  the  latter,  that  by  the  law  of 
England  there  is  always  a  property  in  game, 
whether  alive  or  dead,  in  somebody.    But 
this  is  not  reconcileable  with  the  autho- 
rities.    In  the    Case  of  Swans  (3)    Lord 
Coke  says,  "  A  man  hatii  not  absolute  pro- 
perty in  anything  which  is  fero!  ncUurce, 
lYoperty  qualified  and  possessory  a  man 
may  have  in  those  which  are  ferce  naturae; 
and  to  such  property  a  man  may  attain  in 
two  ways,  by  industry,  or  ratione  impo- 
tentias  et  locL^^ ....  ''But  when  a  man  hath 
savage  beasts  ratione privHegii,  as  by  reason 
of  a  park,  warren,  ^c,  he  hath  not  any 
property  in  the  deer,  or  conies,  or  pheasants, 
or  partridges,  and,  therefore,  in  an  action 
quare  parcum  warrennum^  ^c  /regit  et  in^- 
travit  et  tres  dqnuu  lepores  cuniculos  phor 
sianos  perdices  cepit  et  o^sportaviL,  he  shall 
not  say  swos^  for  he  hath  no  property  in 
them,  but  they  do  belong  to  him  ratione 
privilegii    for   his     game     and     pleasure 
so  long    as   they  remain    on  the  privi- 
leged place;"  d  fortiori^  therefore,  where 
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a  person  is  merely  the  owner  of  land  with- 
out any  other  privilege  attached  to  it  than 
that  which  the  ownership  confers,  he  can 
Lave  no  property  in  the  wild  animals  upon 
the  land  so  long  as  they  are  in  a  state  of 
nature  and  unreclaimed.  Indeed,  this  notion 
of  the  existence  of  property  in  wild  animals 
is  inconsistent  with  the  whole  current  of 
the  authorities  from  the  Year  Books  down- 
wards, which  almost  invariably  shew  that 
no  action  Ues  merely  for  taking  away  hares, 
conies,  pheasants,  and  partridges;  and  that 
where  Uie  taking  animals  of  this  descrip- 
tion is  stated  in  addition  to  the  trespass 
upon  the  land,  the  plaintiff  shall  not  say 
"fgoora,  dsc,  suosJ^ 

With  respect  to  wild  and  unreclaimed 
animals,  therefore,  there  can  be  no  doubt 
that  no  property  exists  in  them  so  long  as 
they  remain  in  the  state  of  nature.  It  is 
also  equally  certain  that  when  killed  or 
reclaimed  by  the  owner  of  the  land  on 
which  they  are  found,  or  by  his  authority, 
they  become  at  once  his  property  absolutely 
when  they  are  killed,  and  in  a  qualified 
manner  when  they  are  reclaimed.  So  far 
every  thing  is  clear,  and  the  only  difficulty 
which  arises  upon  the  subject  of  property 
in  wild  animals  is  that  which  the  present 
case  presents.  As  animals/ei^  ncUuraif  when 
killed  or  reduced  into  possession  by  the 
owner  of  the  land  where  they  are  founds 
or  by  his  authority,  become  instantly  his 
property,  does  the  unauthorized  act  of  a 
trespasser  by  the  very  act  of  killing  them 
convert  them  at  once  to  the  use  of  the 
owner  of  the  land  1  To  this  question  Lord 
Holt,  according  to  the  case  which  he  puts 
in  StUUm  v.  Moody  (2),  would  have  given  a 
(hstinct  answer,  that  provided  the  game 
was  both  started  and  killed  on  the  ground 
of  the  same  owner,  the  property  would  be 
in  him.  I  think  Lord  Holt  must  have  been 
of  opinion  that  as  long  as  the  game  con- 
tinued upon  the  land  there  was  a  species 
of  property,  or  rather,  perhaps,  a  right  to 
take  it,  existing  in  the  owner  of  the  land 
which  was  sufficient  to  make  it  his,  the 
instant,  by  being  killed  or  taken,  it  became 
the  subject  of  property.  But  I  cannot  so 
easily  discover  the  principle  upon  which 
he  proceeded  when  he  said  that,  "  If  A. 
starts  a  hare  in  the  grouAd  of  B,  and  hunts 
it  into  the  ground  of  C,  and  kills  it  there, 
the  property  is  in  A,  the  hunter;  but  A.  is 


liable  to  an  action  of  trespass  for  hunting 
in  the  grounds  as  well  of  B.  as  of  C."  I 
have  some  difficulty  in  understanding  why 
the  wrongdoer  is  to  acquire  a  property  in 
the  game  under  the  circumstances  here 
supposed.  If  the  animal  had  left  the  land 
of  B.  and  passed  into  the  land  of  C.  of  its 
own  will,  and  had  been,  immediately  it 
crossed  the  boundary,  killed  by  C,  it  would 
unquestionably  have  been  his  property. 
Why  then  should  not  the  act  of  a  trespasser, 
to  which  C.  was  no  party,  have  the  same 
effect  as  to  his  right  to  the  animal  as  if  it 
had  voluntarily  quitted  the  neighbouring 
land  9  And  why  not  only  should  B.  lose  his 
right  to  the  game,  and  C.  acquire  none,  but 
the  property  by  this  accident  of  the  place 
where  it  happened  to  be  killed  be  trans- 
ferred to  the  trespasser?  It  would  appear 
to  me  to  be  more  in  accordance  with  prin- 
ciple to  hold,  that  if  the  trespasser  deprived 
the  owner  of  the  land  where  the  game 
was  started  of  his  right  to  claim  the  pro- 
perty, unlawfully  killing  it  on  the  land 
of  another  to  which  he  had  driven  it, 
he  converted  it  into  a  subject  of  property 
for  that  owner  and  not  for  himself.  But 
the  first  proposition  stated  by  Lord  Holt 
with  respect  to  game  started  and  killed  on 
the  land  of  the  same  owner  is  free  from  all 
difficulty,  and  is  sufficient  to  dispose  of  the 
present  question.  The  case  of  Sutton  v. 
Moody  (2)  has  always  been  regarded  as  an 
authority  upon  this  point,  and  as  far  as  I 
can  ascertain  has  never  been  questioned. 
It  was  recognized  in  Churchward  y.  Studdy 
(7),  in  Qraham  v.  Etoart  (14),  by  Baron 
Martin  in  Lord  Lonsdale  v.  Rigg  (1 6).  And 
in  this  last  case,  when  before  the  Court  of 
Error  (1),  Mr.  Justice  Coleridge  said,  "  The 
grouse  shot  on  the  land  of  the  plaintiff" 
(f. «.  shot  by  the  defendant,  a  wrongdoer), 
"  belonged*  to  him  according  to  all  the 
authorities."  It  certainly  would  not  be 
right  to  disturb  a  principle  of  law  so  long 
established  unless  it  could  be  clearly  shewn 
to  be  erroneous.  And  it  appears  to  me  not 
only  that  it  is  well  founded,  but  that  very 
strange  consequences  would  follow  from 
adopting  the  view  contended  for  by  the 
appellant.  If  he  is  right  in  saying  that  the 
owner  of  the  land  has  no  property  in  game, 
unless  it  is  killed  by  him  or  by  his  autho- 
rity, it  will  necessarily  follow  that  a  poacher 
reducing  the  game  into  possession,  and 
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thereby  as  possessor,  though  a  wrongdoer, 
having  a  right  to  it  against  all  the  world 
but  the  true  owner,  there  being  no  owner 
to  challenge  his  possession,  might  maintain 
an  action  against  the  owner  of  the  land  for 
taking  the  game  from  him,  even  upon  the 
land  itself  where  it  was  killed.  It  ia  much 
more  reasonable  to  hold  that  the  trespasser 
having  no  right  at  all  to  kill  the  game, 
can  give  himself  no  property  in  it  by  his 
wrongful  act;  and  that  as  game  killed  or 
reduced  into  possession,  is  the  subject  of 
property,  and  must  belong  to  somebody, 
there  can  be  no  other  owner  of  it,  under 
these  circumstances,  but  the  person  on 
whose  ground  it  is  taken  or  killed. 

This  view  of  the  case  will  render  the 
distinction  suggested  in  the  course  of  the 
argument,  between  killing  and  carrying 
away  the  rabbits,  as  parts  of  one  and  the 
same  continuous  act^  and  killing  them  and 
leaving  them  upon  the  land,  and  coming 
back  for  them,  wholly  immaterial.  For  the 
act  of  killing  being  at  once  that  which 
made  the  rabbits  the  subject  of  property, 
and  reduced  them  into  possession,  whether 
they  were  for  an  instant,  or  for  hours 
upon  the  land,  they  equally  belonged  to 
the  owner  of  the  land.  For  these  reasons  I 
think  that  the  judgment  of  the  Court  of 
Exchequer  Chamber,  affirming  the  judg- 
ment of  the  Court  of  Common  Pleas,  was 
right  and  ought  to  be  affirmed. 

Judgment  affirmed^  and  appeal 
diemiseed  vntk  costs. 


1865.  r  ALTON  AND  ANOTHER  V.  THB 

May  30;    <      midland  bailwat  com- 
June  1.      (     PANY. 

Master  and  Servant — Railway  Company 
— Neglect  ofDviy  as  Carriers — Tort  arising 
out  of  Contract — Action  by  Stranger  to  the 
Contract, 

A  master  cannot  maintain  an  action  per 
quod  servitium  amisit  against  a  railway 
company f  for  an  injury  to  his  servafU  whilst 
a  passenger  on  the  compan^s  railway^  caused 
by  neglect  of  their  duty  to  safely  carry  the 
servant  according  to  their  contract  with  him 
as  such  passenger^  unless  the  master  was  a 
party  to  the  contract. 

Declaration  —  For  that  one  Charles 
Thomas  Baxter,  before  and  at  the  time  of 


Uie  committing  of  the  grievances  herdn- 
after  mentioned,  was  and  from  thence 
hitherto  has  continued  and  still  is  the  ser- 
vant and  traveller  of  the  plainti£&  in  their 
business  of  brewers  imd  otherwise,  and  the 
defendants  were  carriers  of  passengers  upon 
a  certain  railway,  to  wit,  the  Midhmd  Rail- 
way, from  a  certain  station  of  the  defen- 
dants at  Trent  to  a  certain  other  station  of 
the  defendants  at  Nottingham  for  hire  and 
reward  to  the  defendants;  and  the  said 
C.  T.  Baxter,  so  being  the  servant  and  tra- 
veller of  the  plaintiffs  as  aforesaid,  became 
and  was  received  by  the  defenduats  as  a 
passenger  to  be  by  Uiem  safely  and  securely 
carried  upon  the  said  railway  on  a  journey 
from  the  said  station  of  the  defendants  at 
Trent  to  the  said  station  of  the  defendants 
at  Nottingham  for  hire  and  reward  to  the 
defendants  in  that  behalf  and  thereupon  it 
became  and  was  the  duty  of  the  defendants 
to  use  due  and  proper  care  and  diligence 
in  and  about  the  carriage  and  conveyance 
of  the  said  C.  T.  Baxter,  so  being  such  sa- 
vant and  traveller  of  the  plaintiffs  as  afore- 
said upon  the  said  railway  on  the  said 
journey,  yet  the  defendants  did  not  safely 
and  securely  cany  the  said  C.  T.  Baxtw,  so 
being  such  servant  and  traveller  of  the 
plaintiffs  as  aforesaid,  upon  the  said  railway 
on  the  said  journey,  and  did  not  use  due 
and  proper  care  and  diligence  in  and  about 
the  carriage  and  conveyance  of  the  said 
C.  T.  Baxter,  so  being  such  servant  and 
traveller  of  the  plaintiffs  as  aforesaid,  and 
by  their  servants  so  negligently,  unskUfolly, 
carelessly  and  improperly  behaved  and  con- 
ducted themselves  in  that  behalf  that  the 
said  C.  T.  Baxter,  so  being  such  servant 
and  traveller  of  the  plaintiffs  as  aforesaid, 
was  thereby  and  by  reason  of  the  negligence, 
carelessness,  unskilfiilness  and  improper 
conduct  of  tiie  defendants  and  their  servants, 
wounded  and  injured,  and  became  and  was 
sick,  disabled,  and  imable  to  attend  to  the 
necessary  business  of  the  plaintiffs  about 
which  he  was  employed  at  the  time  of  the 
injuries  complained  o^  and  so  remained 
from  thence  for  a  long  time,  to  wit,  for 
nineteen  weeks,  whereby  the  plaintifi 
during  aU  such  time  lost  the  services  of  the 
said  C.  T.  Baxter  in  their  said  business, 
and  all  benefits  and  advantages  which 
would  otherwise  have  accrued  to  them  fiom 
such  services ;  and  the  said  business  of  the 
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plaintifiisy  bo  carried  on  by  the  said  C.  T. 
Baiter,  suffered  great  loss  and  injury;  and 
tlie  plaintiffs  were,  by  reason  of  the  pror 
mises,  and  of  the  wrongful  and  improper 
conduct  of  the  defendants,  otherwise  injured 
and  damnified. 

The  defendants  demurred  to  the  declara- 
tion, and  also  pleaded — That  the  defendants 
contracted  with  the  said  C.  T.  Baxter  to 
cany  him  as  such  passenger,  as  in  the  de- 
claration mentioned,  on  the  said  journey, 
and  they  received  him,  as  in  the  declaration 
mentioned,  under  and  by  virtue  of  that  con- 
tract, and  they  did  not  contract  with  the 
plaintiffs  to  carry  the  said  C.  T.  Baxter,  and 
that  the  matter  complained  of  in  the  decla- 
ration was  not  a  breach  of  any  contract 
between  the  defendants  and  the  plaintiffs, 
but  was  a  breach  of  the  said  contract  be- 
tween the  defendants  and  the  said  C.  T. 
Baxter. 
The  plaintiffs  demurred  to  the  plea. 
Keame  (Graham  with  him),  for  the  plain- 
tiffs.— Thequeetion  raised  by  these  pleadings 
is,  whether  a  railway  company  who  have  been 
guilty  of  negligence  are  liable  to  the  master 
for  the  loss  he  has  sustained  by  ^  ii^jury 
to  his  servant  through  such  negligence  of 
the  company.    That  a  railway  company  are 
common  carriers,  and  are  subject  to  the 
same  liability  which  an  ordinary  carrier  is 
subject  to  at  common  law,  is  well  estab- 
]isihed-^-Hodges  on  Eailwapt,  2nd  edit  596, 
Carpue  v.  the  London  and  Brighton  RaiU 
way  Company  (1),  Crouch  v.  the  London 
and  Jlorth'Westem  RaUway  Company  (2), 
and  TaUan  v.  the  Great  Western  Railway 
Company  (3) ;  and  the  8  <&  9  Vict.  c.  20. 
8s.  86,   89.   shews    that    the    legislature 
intended  that  a  railway  company  should 
cany  passengers,  and  that  aa  such  carriers 
they  were  not  to  escape  from  their  duty  of 
common  carriers.  Then  the  master  has  such 
an « interest  in  the  services  of  Ms  servant 
as  to  entitle  him  to  bring  an  action  against 
any  one  who  has  deprived  him  of  the  benefit 
of  such  services — Hall  v.  Hollander  (4) ; 
and  it  matters  not  whether  the  person  who 

(1)  5  Q.B.  Rep.  747;  b.  c.  18  Law  J.  Rep.  (n.s.) 
Q.B.  188. 

(2)  14  Com.  B.  Rep.  255 ;  ■.  c.  28  Law  J.  Rep. 
(».8.)C.P.  73. 

(3)  29  Law  J.  Rep.  (n.b.)  Q.B.  184;  b.  c.  2  £1. 
k  £1.  844. 

(4)  4  B.  &  C.  660. 


was  to  render  him  services  stood  in  the  re- 
lation to  him  of  an  ordinary  servant  or  of 
a  higher  character,  such  as  Uiat  of  a  public 
singer — Lumley  v.  Gye  (5).  Several  in- 
stances of  the  action  by  the  master  for  the 
loss  of  the  services  of  his  servant  are  stated 
in  Maidey  Smiths  Master  and  Servant, 
2nd  edit.  96;  and  in  Martinez  v,  Gerber{6) 
the  form  of  a  writ  for  a  master  is  given  by 
Serjeant  Manning. 

[WiLLEs,  J.  —Has  not  Baxter  a  right  of 
action  on  the  contract  with  the  defendants 
in  this  case  1] 

Yes. 

[WiLLBS,  J. — Is  there  any  authority  to 
be  found  in  fiivour  of  a  master  suing  for 
damages  consequential  on  a  breach  of  a 
duty  which  arose  out  of  a  contract  with  the 
servant?] 

It  is  submitted  that  the  duty  which  is 
the  foundation  of  this  action  is  not  to  per- 
form a  contract  It  is  a  duty  which  does 
not  arise  out  of  the  contract  to  carry  for 
remuneration  made  by  Baxter  with  the 
company,  but  out  of  what  is  anterior  to 
such  contract;  for  apart  from  and  collateral 
to  such  contract,  there  is  the  duty  which 
the  law  imposes  on  a  common  carrier  to 
carry  with  due  care  any  person  who  offers 
himself  for  that  purpose.  The  case  of  The 
Great  Northern  MaUway  Company  v.  Har^ 
rison  (7)  shews  that  it  is  not  necessary  that 
there  should  be  any  contract  to  support  an 
action  against  the  carrier  for  negligently 
carrying  a  passenger,  but  that  it  is  sufficient 
if  IJie  passenger  be  lawfully  there  for  the 
purpose  of  being  carried ;  and  in  Ansell  v. 
Waterho7ise  (8),  which  was  an  action  against 
a  coach-proprietor  for  injury  sustained  by 
a  passenger  by  reason  of  the  coach  being 
overturned  through  the  negligence  of  the 
defendant's  servants,  Holroyd,  J.  says,  "This 
action  is  founded  on  that  which  is  collateral 
to  contract;  for  the  terms  of  contract  with 
a  common  carrier,  provided  they  do  not 
vary  his  general  responsibility,  are  quite 
immaterial"  So  in  Bretherton  v.  Wood  (9), 
Dallas,  C.  J.,  in  delivering  the  judgment  of 


(5)  2  £.  ft  B.  216;  8.c.  22  Law  J.  Rep.  (k.b.) 
Q.B.  463. 

(6)  3  M.  ftG.  92,  note  (a.) 

(7)  10  Ezch.  Rep.  376;  b.c.  23  Law  J.  Rep.  (n.8.) 
Exch.  308. 

(8)  6  M.  ft  S.  385. 

(9)  3  B.  ft  B.  at  p.  62. 
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tlie  Court  of  Error,  says,  '^  This  action  is  on 
the  case  against  a  common  carrier,  npon 
whom  a  duty  is  imposed  by  the  custom  of 
the  realm,  or,  in  other  words,  by  the  common 
law,  to  carry  and  convey  their  goods  or  pas- 
sengers safely  and  securely,  so  that  by  their 
negligence  or  default  no  injury  or  damage 
happen.  A  breach  of  this  auty  is  a  breadi 
of  the  law,  and  for  this  breach  an  action 
lies  founded  on  the  common  law,  which 
action  wants  not  the  aid  of  a  contract  to 
support  it"  The  cases  of  Marshall  y.  the 
York  and  Netoccutle,  dsc.  Railway  Company 
(10),  Pozzi  V.  Shipton  (11),  Pippin  v.  Shep- 
pard  (12),  Collett  y.  the  London  and  Norihr 
Weetem  Railway  Company  (13),  Oladwell 
y.  8teggaU{\i\  Dixon  v.  Bell  (15),  Myttan 
y.  the  Midland  Railway  Company  (16), 
Coxon  y.  the  Great  Western  Railway  Com- 
pany (17),  and  Blake  y.  the  Great  Western 
Railway  Company  (18)  support  the  propo- 
sition contended  for,  that  the  action  will 
lie  against  the  carrier  for  a  breach  of  his 
duty  as  carrier,  and  that  such  duty  is  col- 
lateral to  and  independent  of  the  contract. 
The  case  of  Everard  y.  Hopkins  (19)  was 
an  action  by  a  master  against  a  surgeon 
for  giving  unwholesome  medicine  to  the 
plaintiff's  servant,  whom  the  defendant 
had  undertaken  to  cure,  per  quo<f  servitium 
amisit.  The  Court  gave  no  judgment ;  but 
in  the  course  of  the  argument  tiie  case  was 
put  of  a  servant  being  sent  by  his  master 
to  pay  money  on  a  bond  for  him,  and  of 
the  servant's  horse  being  carelessly  pricked 
by  a  smith  when  shoeing  the  horse,  so  as 
to  prevent  the  servant  from  being  in  time 
to  pay  the  money,  and  it  was  said  by  Coke, 
C.  J.,  "  This  being  the  servant's  horse,  he 
shall  have  an  action  on  the  case  for  pricking 


(10)  11  Com.  B.  Bep.  655;  ■.  c.  21  Law  J.  Rep. 
(N.s.)  C.P.  84. 

(11)  8  Ad.  fr  £.  963;  b.o.  8  Law  J.  Bep.  (h.b.) 
Q.B.  1. 

(12)  11  Price,  400. 

(13)  16Q.B.  Bep.  984;  8.0. 20  Law  J.  Bep.  (v.s.) 
Q.R  411. 

(14)  5  Bing.  N.G.  733;  8.0.  8  Law  J.  Bep.  (v.s.) 
C.P.  361. 

(15)  5  M.  &  S.  198. 

(16)  4  Huii  &N.  615;  8.0. 28  Law  J.  Bep.  (n.s.) 
Ezch.  385. 

(17)  5  Id.  274;  0.0.   29  Law  J.   Bep.  (k.b.) 
Excb.  165. 

(18)  7  Id.  987;  8.0.  31  Law  J.   Bep.  (v.s.) 
Exch.  346. 

(19)  2  Bulst.  382. 


of  his  horse,  and  the  master  also  shall  have 
his  action  on  the  case  for  the  special  wrong 
which  he  hath  sustained  by  the  non-pay- 
ment of  the  money  occasioned  by  this.'*  It 
appears  that  the  whole  Court  were  agreed 
as  to  this,  as  well  as  that  in  the  case  where 
a  man  sends  his  servant  upon  a  message  of 
some  importance,  and  the  servant  falls  into 
a  hole  which  has  been  digged  in  the  high- 
way, and  hurts  himself  so  Uiat  he  cannot  go 
upon  his  master's  message;  both  the  ser- 
vant and  the  master  shall  have  their  seve- 
ral actions  on  the  case  for  their  several 
wrongs  against  the  person  who  dug  tiie 
hole.  In  Com,  Dig,  tit '  Action  on  the  Case 
for  Negligence,'  (B)  1,  it  is  said,  "  The  mas- 
ter may  have  an  action  for  goods  lost  at  an 
inn  where  his  servant  was  a  guests"  More- 
over, a  father  can  maintain  an  action  for 
the  seduction  of  his  daughter,  though  there 
has  been  a  breach  of  promise  to  many,  and 
the  father  is  a  stranger  to  such  contract  In 
Grinnell  v.  Wells  (20)  the  law  as  to  the  right 
of  the  master  to  sue  for  the  invasion  of  his 
right  to  the  service  of  his  servant  is  fdlly 
stated  and  explained.  The  result  of  the  autho- 
rities is  this,  that  when  a  railway  company 
allow  any  one  to  be  a  passenger  for  hire  on 
their  railway,  they  become  common  carriers, 
and  subject  to  the  duty  which  such  a  car- 
rier is  subject  to,  and  which  is  analogous  to 
that  of  an  innkeeper  or  suigeon,  dec.,  aud 
is  something  which  is  independent  of  and 
collateral  to  the  contract  for  remuneration. 
This  duty  the  defendants  here  have  failed 
to  perform,  and  they  have  thereby  also 
invaded  the  plainti^*  right  by  depn?- 
ing  them  of  services  to  which  they  were 
entitled,  and  for  this  the  plaintifiis  have  a 
right  of  action,  notwithstanding  there  may 
happen  to  be  a  contract  between  the  defen- 
dants and  the  plaintifis'  servant. 

Bovill  {OMalley  and  Dovylas  Brown 
with  him),  for  the  defendants. — ^The  oply 
case  which  has  been  dted  which  has  any 
bearing  on  the  point  here  is  that  of  Ever- 
ard V.  Hopkins  (19),  and  there  there  was 
not  only  no  judgment,  but  the  case  itself 
is  distinguishable,  as  it  appears  there  the 
agreement  to  cure  the  plaintiif's  servant 
was  made  by  the  defendant  with  the  plain- 
tiff; and  with  regard  to  the  observations 

(20)  8  Sc  K.B.  741;  b.c.  7  M.  A  Gr.  1083;  14 
Law  J.  Bep.  (iv.S.)  C.P.  19. 
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made  by  the  Judges  in  the  course  of  the 
argament,  they  are  merely  dicta.  There 
being,  therefore,  no  decided  authority  in 
favour  of  this  action,  the  right  to  maintain 
it  must  be  determined  by  a  resort  to  first 
piinciples.  It  is  said  that  there  is  a  duty 
imposed  on  the  defendants  as  common  car- 
riers; but  whether  snch^duty  be  imposed 
by  the  custom  of  the  realm,  or  be  created 
by  statute,  it  applies  only  to  them  as  the 
carriers  of  goods,  and  has  no  application 
to  them  as  the  carriers  of  passengers. 
They  are  bound  to  cany  goods,  but  not 
passengers  f  and  when  they  do  carry  passen- 
gers they  are  responsible,  no  doubt,  for  carry- 
ing them  with  a  certain  degree  of  care; 
but  such  responsibility  does  not  arise  from 
any  custom,  but  from  the  contract,  and  it 
is  only  such  a  responsibility  as  any  one 
would  incur  who  should  undertake  to  carry 
another.  Without  any  privity  of  contract, 
to  whom,  and  how,  can  any  duty  on  the 
part  of  the  railway  company  arise]  In 
Langridge  y.  Levy  (21)  the  action  was 
maintainable  because  there  was  fraud,  and 
the  defendant  had  notice  of  the  person 
by  whom  the  gun  was  to  be  used.  That 
case  was  so  explained  by  the  Court  of  Ex- 
chequer in  WinUrhottom'9.  Wright (22),  In 
the  latter  case  the  defendant  had  contracted 
with  the  Postmaster  General  to  provide  a 
mail-coach  to  convey  mail-bags  along  a 
certain  line  of  road,  and  some  other  persons 
who  had  contracted  to  horse  the  coach  along 
the  same  line  hired  the  plaintiff  to  drive 
the  coach,  and  it  was  held  that  the  plaintiff 
could  not  maintain  an  action  against  the 
defendant  for  an  ii\jury  sustained  by  him 
while  driving  the  coach,  by  its  breaking 
down  from  latent  defects  in  its  construction. 
There,  Lord  Abinger  says,  "  There  is  no 
privity  of  contract  between  these  parties, 
and  if  the  plaintiff  can  sue,  every  passenger, 
or  even  any  person  passing  along  the  road 
who  was  injured  by  the  upsetting  of  the 
coach,  might  bring  a  similar  action.  Unless 
we  confine  the  operation  of  such  contracts 
as  this  to  the  parties  who  entered  into 
them,  the  most  absurd  and  outrageous  con- 
sequences, to  which  I  can  see  no  limit,  would 

(21)  2  Mee.  &  W.  519;  8.  o.  6  Law  J.  Hep.  (n.s.) 
^ch.  187 :  and  in  error,  4  Mee.  &  W.  837;  ».  c. 
7  Law  J.  Rep.  (v.B,)  Exch.  887. 

(22)  10  Mee.  &  W.  109 ;  a.  o.  11  Law  J.  Hep. 
(h.8.)  Exch.  415. 


ensue."  And  Alderson,  B,  observes,  ''  If  we 
were  to  hold  that  the  plaintiff  could  sue  in 
such  a  case,  there  is  no  point  at  which  such 
actions  would  stop.  The  only  safe  rule  is 
to  confine  the  right  to  recover  to^hose  who 
enter  into  the  contract."  And  in  TollU  v. 
Sherstone  (23)  Maule,  J.  says,  ^*  It  is  clear 
that  an  action  of  contract  cannot  be  main- 
tained by  a  person  who  is  not  a  party  to 
the  contract,  and  the  same  principle  extends 
to  an  action  of  tort  arising  out  of  a  con- 
tract." Moreover,  where,  as  in  this  case,  no 
notice  of  any  other  party  was  disclosed  at 
the  time  the  contract  was  made,  how  can 
any  duty  to  such  person  be  implied  1 — (He 
was  then  stopped  by  the  Court) 

Keane,  in  reply. — The  fallacy  is  in  sup- 
posing that  the  duty  is  one  which  arises 
only  out  of  a  contract.  It  is  submitted 
that  the  duty  is  imposed  on  the  defendants 
as  carriers  by  the  custom  of  the  realm — 
Addison  on  TorU,  2nd  edit  p.  395,  citing 
the  American  case  of  Cole  v.  Ooodioin  (24), 
where  Cowen,  J.  says,  that  the  traveller  is 
under  a  sort  of  moral  duress  or  necessity 
of  employing  the  common  carrier,  and  the 
latter  shall  not  be  at  liberty  to  throw  off 
his  legal  liability.  He  is  a  public  servant, 
with  certain  duties  defined  by  law,  and,  as 
Ashurst,  J.  said  of  the  duties  of  innkeepers, 
they  are  indelible. 

[WiLLES,  J. — Is  this  one  of  those  per- 
sonal actions  which  would  die  with  the 
party  injured,  qt  could  his  executors  after 
his  death  sue  for  the  injury?] 

It  is  submitted  that  the  executors  could 
not  sue,  and  that  the  cause  of  action  would 
die  with  the  party. 

Ebls,  C.J. — This  is  an  action  brought 
by  the  plaintiffs  against  the  Midland  Rail- 
way Company,  and  they  allege  in  their 
declaration  that  the  defendants,  by  their 
negligence  in  carrying  Baxter,  a  servant 
of  the  plaintifis,  injui^  him,  and  that  by 
reason  tiiereof  the  plaintiffs  lost  the  services 
of  Baxter  in  their  business.  On  the  face 
of  the  declaration  it  appears  that  the  rela- 
tion between  the  defendants  and  Baxter 
arose  out  of  a  contract,  for  it  alleges  that 
Baxter  was  received  by  the  defendants  as 
a  passenger  to  be  carried  by  them  upon 

(23)  5  Mee.  &  W.  288 ;  ■.  o.  8  Law  J.  Rep.  (N.s.) 
Exch.  244. 

(24)  19  Wend.  281. 
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their  railway  for  hire  and  reward.  There 
is  a  demurrer  to  the  declaration,  but  the 
point  on  which  my  judgment  turns  is  made 
more  clear  by  reference  to  the  plea  that  the 
defendants  contracted  with  Baxter  to  carry 
him  as  in  the  declaration,  and  that  they 
did  not  contract  with  the  plaintiffs.  There- 
fore it  is  admitted,  on  the  demurrer  to 
that  plea,  that  the  relation  between  the 
defendants  and  Baxter,  was  created  by  a 
contract  with  him.  The  damage  done  to 
Baxter  is  in  substance  a  breach  of  that 
contract,  and  the  plaintiffs  complain  that 
they  have  thereby  lost  the  services  of 
Baxter.  It  is  clear  law  that  where  a  ser* 
vant  is  damaged  by  a  wrong  ex  deltctOy 
and  by  reason  of  that  injury  the  master 
loses  his  services,  the  master  may  have  an 
action  for  the  consequential  damage.  The 
distinction  which  I  rely  on  is,  that  in  all 
the  instances  in  which  the  action  by  the 
master  has  been  sustained,  the  damage  to 
the  servant  was  by  a  wrong  ex  delicto^  and 
there  is  no  instance  of  the  master  sustain- 
ing such  an  action  where  the  damage  was 
by  breach  of  contract  I  do  not  go  into 
the  origin  of  these  actions  by  the  master; 
whether  they  arose  or  not  at  the  time  when 
the  master  had  some  sort  of  property  in 
the  servant ;  but  I  must  take  the  law  as  I 
find  it  decided  by  the  cases,  and  I  do  not 
find  one  case  in  which  the  master  has  sus- 
tained an  action  for  consequential  damage 
resulting  from  an  injury  to  the  servant 
where  the  damage  has  arisen  from  a 
breach  of  contract.  Martinez  v.  Gerher 
(6)  and  HcUl  v.  Hollander  (4)  were 
cases  in  which  there  had  been  injuries 
arising  from  a  wrong  done  to  a  person 
using  a  public  way;  and  in  Gilbert  v. 
Schwenck  {2b)y  where  the  defendant  had 
taken  away  the  children  from  the  custody 
of  the  plaintiff,  there  was  in  that,  as  in  all 
other  cases,  a  wrong  done,  on  which  the 
action  was  founded ;  whereas  here  the 
action  is  founded  on  a  contract  between 
the  railway  company  and  Baxter.  I  am 
aware  that  there  may  be  causes  of  action 
for  which  a  party  may  seek  redress  either 
in  the  form  ex  contractu  or  ex  delicto;  and 
there  are  instances  in  which  advantages  can 
be  obtained  in  the  procedure  by  suing  in  the 


form  ex  delicto  instead  oi  ex  contractu;  but  it 
appears  to  me  that  whenever  it  is  necessary 
to  resort  to  the  substance  of  the  cause  of 
action,  it  is  important  then  to  find  whether 
it  is  tort  or  contract,  as  the  distinction 
between  them  is  then  maintained     This 
distinction  is  adverted  to  in  1  TFmn.  Sauvd, 
291  d,— 291  e,  in  the  notes  to  Cabell^. 
Vaughan.  It  is  there  said,  "  The  same  rule 
applies  where  the  action  is  founded  on  matter 
ex  quasi  contractu;  and  therefore  if  an  action 
be  brought  against  oneonly  of  severalpersons 
upon  a  matter  founded  in  contract,  though 
the  form  of  the  action  be  case  for  nonfeasance 
or  malfeasance,  and  the  plea  not  guilty,  yet 
the  defendant  must  plead  it  in  abatement;" 
and  then  several  cases,  amongst  which  is 
Powell  V.   Layion   (26),   are    cited;  and 
again,  at  p.  291  f,  note  (g),  it  is  said,  ''But 
where  the  action  is  not  maintainable  with- 
out referring  to  a  contract  between  the 
parties  and  la3ring  a  previous  ground  for  it 
by  shewing   such   contract,  although  the 
plaintiff  shapes  his  case  in  tort,  he  shall  yet 
be  liable  to  a  plea  in  abatement  if  he  omit 
any  defendant,  or  to  a  nonsuit  if  he  join 
too  many ;  for  he  shall  not,  by  adopting  a 
particular  form  of  action,  alter  the  situation 
of  the  defendant''     It  seems  to  me,  there- 
fore,  in  these  cases,   the   substance  was 
adverted  to ;  and  I  do  not  find  an  instance 
of  making  the  defendant  liable  in  tort  out 
of  a  contract  with  another  person  than  the 
plaintiff.    I  think  this  distinction  is  furth^ 
recognized  in    Green  v.    Grreenbank  (27). 
That  was  an  action  for  a  deceitful  warranty 
of  a  horse,  and  a  plea  of  infancy  was  up- 
held, because  the  substantial  ground  of 
action  was  contract,  and  the  plaintiff  could 
not,  by  declaring  in  tort,  render  a  person 
liable  who  would  not  have  been  liable  on 
his  promise.  Soin^o^.^&r.,  tit.  'Action  sur 
Case,'  (D,)  pL  3,  there  is  a  case  in  which  it 
was  held  that  an  infant  is  not  liable  on  the 
custom  of  the  realm  for  the  loss  of  goods 
committed  to  his  care  as  an  innkeeper ;  yet 
there  is  as  much  duly  on  him  as  there  is 
on  a  carrier  to  take  care  of  the  goods  he  has 
received.     That  being  the  general  line  of 
authority,  I  think  there  is  immense  weight 
in  the  observations  of  the  Judges  in  Lan^ 
ridge  v,  Lievy  (21)  and    Winterhottom   v. 


(25)  14  Mee.  &  W.  488  ;  b.  c.  14  Law  J.  Kep. 
(N.S.)  Exch.  317. 


(26)  2  Bos.  &  P.,  N.R.  $05. 

(27)  2  Manh.  485. 
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Wriffhi  (22)  in  guarding  the  public  against 
an  undefined  liability.  It  seems,  therefore, 
to  oome  back  to  that  on  which  my  opinion 
is  founded,  namely,  that  this  is  an  action 
for  the  consequential  damage  on  a  breach  of 
contract  between  Baxter  and  the  railway 
company,  and  is  therefore  not  maintainable 
by  the  plaintiffs,  who  were  not  parties  to 
the  contract.  As  to  the  cases  of  costs 
which  haye  been  cited,  they  do  not  apply, 
as,  in  my  opinion,  they  stand  on  the  law  of 
procedure.  For  the  reasons  I  have  already 
given,  I  am  of  opinion  that  this  action  is 
not  maintainable, 

WiLLKs,  J. — ^I  am  of  the  same  opinion. 
It  is  admitted  by  the  defendants  that  the 
authorities  establish  this,  viz.  that  a  master 
may  sue  for  the  loss  of  the  services  of  his 
servant  which  has  been  caused  by  a  wrong 
or  injury  done  to  the  servant  in  the  course 
of  his  master's  business.  On  the  other 
hand,  it  is  indisputable  that  no  such  action 
has  ever  been  sustained  (if  it  has  ever  been 
brought),  where  the  injuiy  done  to  the 
servant  was  not  one  which  was  actionable 
as  for  a  simple  wrong,  but  was  for  a  breach 
of  duty  arising  out  of  a  contract  made  with 
the  servant.  The  question  for  us  to  deter- 
mine is,  whether  the  present  action  is  of 
the  latter  kind,  or  whether  it  falls  within 
the  principle  of  the  decisions  in  which  the 
action  has  been  maintained.  I  apprehend 
that  this  action  is  a  novelty,  and  that  it 
does  not  fall  within  any  principle  in  which 
the  action  has  been  held  to  lie,  because  the 
right  to  be  carried  safely,  for  the  violation 
of  which  the  present  action  is  brought,  is  a 
right  which  was  acquired  by  the  servant  by 
a  contract  between  him  and  the  railway 
company.  To  sustain,  therefore,  such  an 
action  as  this,  we  must  hold  that  a  person 
can  sue  in  respect  of  a  contract  to  which  he 
was  no  party  either  by  himself  or  his 
agent.  It  has  been  argued  for  the  plain- 
tifiia  that  the  cause  of  action  is  founded  on 
a  wrong;  but  this  is  not  so ;  the  law  does 
not  treat  this  cause  of  action  as  founded 
simply  on  a  wrong,  but  it  gives  the  person 
injured  the  election  of  proceeding  by  a 
form  of  action  either  in  contract  or  in 
tort  Here,  however,  a  third  person,  who 
seeks  to  sue  in  respect  of  an  injury  to  his 
servant,  takes  upon  himself  to  exercise  the 
election  which  the  law  gives  to  the  servant 
and  which  it  does  not  give  to  a  stranger. 

New  SBEncs,  34.— G.P. 


I  will  add  this  by  way  of  illustration, — ^The 
servant  may  bring  an  action  against  the 
railway  companyon  the  contract,«id  therein 
recover  damages  for  the  injury  he  has  sus- 
tained, and  so  determine  the  election  which 
the  law  has  given  him ;  and  the  master  may 
elect  to  treat  the  ii^uiy  as  a  wrong,  and  so 
determine  the  election  otherwise  than  the 
person  who  entered  into  the  contract  with 
the  company  thought  proper  to  determine 
it;  that,  to  my  mind,  would  reduce  the  con- 
tention on  the  part  of  the  plaintiffs  to  an 
absurdity.  If  the  matter  with  respect  to 
electing  the  form  of  action  in  these  kind 
of  cases  was  traced  to  its  origin,  it  would 
be  found  to  be  a  process  by  which  the  law, 
by  means  of  what  may  be  called  fictions, 
gives  a  more  compendious  remedy  to  the 
person  injured.  I  will  first  start  with  the 
doctrine  of  implied  promise.  The  law  im- 
poses a  duty  which  the  contracting  parties 
did  not  stipulate  for.  Thus  a  man  enters 
into  an  elaborate  contract  under  seal,  and 
afterwards  there  are  various  modifications 
and  allowances  to  be  made  in  the  subject- 
matter  of  the  contract,  as  in  the  case  of  a 
large  building  agreement,  where  what  was 
anticipated  by  the  parties  at  the  time  of 
the  contract  has  not  come  to  pass,  but  work 
has  been  done  in  respect  of  which  money 
ought  to  be  paid  by  one  party  to  the  other. 
The  party  who  has  so  done  the  work  may 
elect  to  declare  either  on  the  special  con- 
tract or  on  an  implied  prondse  to  pay  for 
the  work  done.  That  was  the  state  of 
things  in  BreUurion  v.  Wood  (9)  and  the 
other  cases  to  which  reference  has  been 
made ;  but  no  one  would  say  that  the  rights 
of  the  parties  were  affected  by  declaring  in 
one  form  instead  of  in  the  other.  Take 
another  case,  that  of  a  man  selling  the 
goods  of  another  without  authority,  and 
receiving  the  proceeds  of  such  sale.  The 
law  says  that  the  person  whose  goods  they 
were  may  declare  ex  delicto  as  for  a 
vrrongful  conversion,  or  he  may  declare 
for  the  money  received  from  such  sale, 
alleging  that  the  person  who  had  so  received 
it  had  promised  to  pay  it  to  him  on  request. 
These  are  cases  in  which  the  law  has  in- 
vented certain  modes  of  proceedings  with 
allegations  that  cannot  be  traversed  in  order 
that  justice  may  be  done  between  the 
parties;  and,  subject  to  the  incidents  of 
infancy  and  set-off,  a  party  may  take  his 
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election  as  to  the  fenn  of  action  whether  it 
shall  be  in  contract  or  in  tort.  The  case 
now  before  the  Court  is  one  in  which  there 
has  been  no  duty  but  what  arises  from  the 
contract  The  duty  is  superadded  bylaw  to 
the  contract  to  carry,  and  the  passenger,  as 
it  were,  purchases  of  the  railway  company 
the  duty  which  the  law  says  arises  oat  of 
the  contract  I  asked  Mr.  Keane  if  the  exe- 
cutor could  sue  for  this  injury,  and  he 
replied  that  he  thought  he  cotdd  not  I  did 
not  dissent  from  that  answer,  as  I  thought 
it  might  be  like  the  action  for  breach  of 
promise  to  many,  and  that  it  could  not 
be  maintained  after  the  death  of  the  party. 
But  suppose  the  passenger  took  luggage 
with  him,  and  the  luggage  was  lost,  it 
is  clear  that  in  that  case  the  executor 
could  sue — KntgkU  v.  Qtiar/e»(28),  dted  in 
1  Wms,  Executor$,  5th  edit  712,  where  it 
was  held  that  such  an  action  was  maintain- 
able. It  is  there  observed,  that  "  if  a  man 
contracted  for  a  safe  conveyance  by  a  coach, 
and  sustained  an  injury  by  a  fidl,  by  which 
his  means  of  improving  his  personal  pro- 
perty were  destroyed,  and  that  property  in 
consequence  injured,  though  it  was  clear  he 
in  his  lifetime  might  at  his  election  sue  the 
coach  proprietor  in  contract  or  in  tort>  it 
could  not  be  doubted  his  executor  might 
sue  in  assumpsit  for  the  consequences  of  the 
coach  proprietor's  breach  of  contract" 
There  is  this  further  remark  I  would  wish 
to  make.  The  contract  with  the  defendants 
in  this  case  was  for  the  reasonably  safe  con- 
veyance of  a  passenger;  and  there  is  a  wide 
distinction  between  the  liability  of  a  carrier 
of  passengers  and  that  of  a  carrier  of  goods, 
though  I  do  not  found  my  judgment  on 
that  distinction.  No  authority,  however, 
has  been  found  to  support  such  an  action  as 
this,  and  I  am  not  for  now  introducing  one. 
Btlbs,  J. — I  am  of  the  same  opinion. 
This  case  must  be  decided  according  to  first 
principles,  and  I  agree  with  the  observations 
which  have  been  made  by  my  Lord  and  my 
Brother  Willes.  It  is  clear  that  there  was 
no  contract,  either  express  or  implied,  with 
the  plaintiffs;  but  that  the  contract  to  carry 
was  wholly  between  the  traveUer  and  the 
railway  company.  There  is  no  doubt  that 
in  most  cases  of  this  nature  a  plaintiff  may 
elect  to  sue  in  either  form  of  action,  tort  or 

(28)  2  B.  &  B.  102, 104. 


contract;  but  he  must  not  tiiereby  expand 
the  right  of  action,  that  is,  he  must  not  fay 
changing  the  form  of  action  aUow  other 
persons  to  sue  who  could  not  otherwise  have 
done  so.  No  one  can  sue  for  a  breach  of 
duty  except  for  a  breach  of  duty  to  himself 
I  remember  that  in  WinierboU&mr.Wriffki 
(22)  a  precedent)  which  has  always  been 
known  to  be  a  bad  one,  was  cited  from 
WeiUwarth*s  Pleadinff»,  where  an  attorney 
having  been  instructed  to  make  a  wifl 
£uled  to  do  so  in  proper  time,  and  the 
intended  testator,  therefore,  died  intestate, 
and  the  precedent  is  a  fonn  of  declaration 
by  the  legatees  against  the  attorney  for 
negligence  in  not  getting  the  will  prepared 
in  time ;  but  the  attorney's  duty  was  to  the 
testator,  and  not  to  the  l^atees;  and  if 
such  an  action  as  that  could  have  been 
maintained,  the  heirs  of  the  legatees  or 
devisees  might  also  have  sued,  and  there 
would  have  been  no  end  to  the  attorney's 
liability.  So,  in  the  case  of  an  improperly 
made  anchor,  the  maker  of  it  would  be 
liable,  not  only  to  the  person  to  whom  he 
sold  it,  but  to  the  shipmaster  and  to  eveiy 
passenger  in  the  ship  who  was  injured  by 
the  andior  breaking.  Take  the  case  of  a 
surgeon  who  is  employed  to  attend  a  ht- 
vant,  and  suppose  the  surgeon  to  be  sap- 
plied  with  an  improper  instrument  by  the 
surgical-instrument  maker,  by  which  the 
servant  is  injured,  the  master  of  such  ser- 
vant might,  according  to  the  plaintifi' 
argument  in  this  case,  bring  an  action 
against  the  maker  of  the  instrument  The 
moment  we  depart  from  the  igole  that  the 
action  for  a  breach  of  duty  cannot  be 
brought  except  for  a  breach  of  duty  against 
the  party  suing,  the  door  is  opened  to  most 
extensive  and  unknown  liabilities.  Hw 
Court  has  asked  for  an  authority  for  sock 
an  action  as  this,  and  the  only  one  is  said 
to  be  that  of  Everard  v.  HopJbuu  (19) ;  but 
on  examination  of  that  case,  it  turned  out 
that  the  contract  there  was  vrith  the  master, 
and  the  case  therefore  is  no  authority  for 
this  action ;  whereas  the  case  of  Wwter- 
boUomY,  TTt^A^  (32)  is  a  distinct  authority 
the  other  way,  and  so  is  the  law  in  Lan^ 
ridge  v.  Levy  (21).  I  do  not  think  that  a 
more  important  case  than  the  present  one 
has  come  before  this  Court  for  many  yesn, 
and  it  is  one  on  which  we  ought  to  express 
a  very  decided  opinion. 
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Smith,  J. — I  have  not  heard  all  the 
arguments ;  bat,  as  far  as  I  have  heard 
them,  I  concnr  with  the  rest  of  the  Court 
I  think  the  foundation  of  the  argument  for 
the  plaintiffs  is  unsound,  for  the  contract 
is  the  groundwork  of  the  whole  duly  im- 
posed on  the  defendants;  and,  consequently, 
the  only  parties  to  sue  on  such  contract  are 
the  parties  to  it 

Judgment  for  the  defendante. 


1865. 
June 
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XYSBBTT  AKD  AKOTHEB  V.  THB 
LONDON  ASSU&ANOB. 


Iiuurance — Fire  -  Policy — Damage  hy 
Gunpoufder  not  on  the  Premises, 

A  damage  sustained  from  the  atmospheric 
eoncussum  caused  by  an  explosion  of  gunr 
powder  at  a  distance^  is  not  a  damage 
insured  agadnst  by  a  poUey  for  the  pay- 
ment of  such  loss  or  damage  as  skould 
be  occasioned  by  fire  to  the  property 
ineured 

This  was  an  action  brought  by  the  plain- 
tifijs  against  the  defendants  for  the  recovery 
of  20/.,  being  the  amount  of  damage  occa- 
sioned to  the  plaintiff*  house,  under  the 
drcumstances  hereinafter  stated;  and  by 
the  consent  of  the  parties,  and  by  the  order 
of  Erie,  C.J.,  according  to  the  Common 
Law  Prtx^edure  Act,  1852,  the  following 
CASB  was  stated  for  the  opinion  of  the 
Court,  without  any  pleadings. 

By  a  policy  of  insurance,  bearing  date 
the  17th  of  April  1862,  numbered  211,525, 
and  sealed  with  the  common  seal  of  the 
defendants,  for  the  considerations  therein 
expressed,  the  defmdants  covenanted  and 
agreed  ^hat,  subject  to  the  terms  therein 
mentioned,  which  have  been  duly  complied 
with  on  the  part  of  the  plaintiffs,  the 
o^ital  stock,  estate  and  securities  of  the 
defendants  should  be  subject  and  liable 
to  pay,  make  good  and  satisfy  unto  the 
plamtifis,  their  heirs,  executors  or  admin- 
istrators, such  loss  or  damage  as  should 
or  might  be  occasioned  by  fire  to  the 
property  of  the  plaintiffs  therein  men- 
tioned and  thereby  insured,  according  to 
the  conditions  and  stipulations  thereon 
indorsed,  not  exceeding  in  each  case  re- 
spectively the  sum  of  600/.  The  premium 
was  stated  in  the  policy  to  be  paid  for  the 


insurance  of  the  property  mentioned  in  the 
policy  from  loss  or  damage  by  fire,  accord- 
ing to  the  exact  tenor  of  the  conditions 
and  stipulations  indorsed  on  the  policy  (a 
copy  of  the  said  policy  and  the  conditions 
indorsed  accompanied  and  was  to  be  taken 
as  a  part  of  the  case).  The  5th  condition 
indorsed  on  the  policy  was  as  follows: 
''That  losses  by  lightning  will  be  made 
good  where  property  assured  by  the  cor- 
poration has  been  actually  set  on  fire 
thereby  and  burnt  in  consequence  thereof.'* 
The  8th  condition  indorsed  on  the  said 
policy  was  as  follows:  ''That  books  of 
account,  manuscripts,  written  securities, 
money,  bank-notes,  bills,  stamps  and  gun- 
powder will  not  be  insured  or  compre- 
hended in  any  insurance  effected  by  or 
with  this  corpoiatioii,  nor  wiU  any  loss 
or  damage  in  any  case  or  of  any  descrip- 
tion be  made  good  when  more  thim  twenty- 
five  pounds  weight  of  gunpowder  shall  be 
deposited  or  kept  on  the  premises.'' 

On  the  1st  of  October  1864  a  large  quan- 
tity of  gunpowder  in  the  gunpowder-maga- 
zine of  Messrs.  Hall,  at  ^th,  ignited  and 
exploded,  but  from  what  cause  is  unknown, 
and  the  before-mentioned  premises  of  the 
plaintiffs  were  thereby  injured  to  the  extent 
of  20/.  The  plaintiffs'  premises,  which  are 
rather  more  than  half-a-mile  distant  from 
the  spot  at  which  the  explosion  took  place, 
were  not  set  on  fire  by  the  explosion  of  the 
gunpowder,  nor  was  any  part  thereof  burnt, 
heated  or  scorched  by  the  explosion.  The 
injury  they  sustained  consisted  in  the  shat- 
tering of  the  windows  and  window-frames, 
and  the  damaging  of  the  structure  generally 
by  the  atmospheric  concussion  caused  by 
the  explosion.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  damage, so 
caused  to  the  plaintiffs'  premises  was  a  loss 
or  damage  insured  against  under'the  before- 
mentioned  policy. 

Hannenj  for  the  plaintiffs. — The  question 
is  whether  this  injury  which  the  plaintiffs 
have  sustained  was  an  injury  within  the 
meaning  of  the  policy.  It  is  submitted  that 
it  was.  The  policy  is  not  limited  to  a  loss 
occasioned  by  fire  on  the  premises.  It  con- 
templates also  an  injury  from  the  explosion 
of  gunpowder,  for  there  is  a  stipulation  in 
the  8th  condition  that  not  more  than  25  lb. 
weight  of  gunpowder  shall  be  kept  on  the 
premisea    Then,  again,  take  the  case  of 
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injury  from  lightning.  The  oompany  8a|>- 
posed  they  woidd  be  liable  for  sacb,  although 
there  should  be  no  actual  fire,  for  there  is 
an  express  condition  in  the  policy  that 
losses  by  lightning  are  to  be  made  good 
where  it  has  actually  set  fire  to  the  property 
and  burnt  it  Where  property  is  injured  by 
water  used  to  put  a  fire  out,  it  is  always 
considered  an  injury  from  fire  within  the 
meaning  of  a  fire-policy,  although  the  water 
and  not  the  fire  is  the  proximate  cause  of 
the  ii\jury.  Suppose  the  injuiy  were  from 
an  explosion  of  gas  or  gunpowder  in  an 
a4Joining  house,  would  not  that  be  an  injuiy 
resulting  from  fire  within  the  meaning  of 
the  policy)  What  difference  is  there  between 
such  a  case  and  the  present  one,  except  that 
of  distance  ?  The  injury  to  the  pliuntiffs' 
premises  from  the  explosion  in  question 
was  an  injury  which  was  as  much  the  direct 
consequence  of  fire  as  scorching.  The  only 
case  which  seems  to  have  any  bearing  on 
the  present  is  that  of  TauTiUm  ▼.  the  Royal 
Insurance  Company  (l),  where  directors  of 
an  insurance  company  having  decided  to  pay 
for  a  loss  occasioned  by  the  concussion  of  the 
airresultingfroman  explosion  of  gunpowder 
upon  a  fire-policy,  which  provided  that  the 
company  would  not  be  responsible  for  any 
loss  by  explosion  except  explosion  by  gas, 
a  shareholder  filed  a  bill  for  an  injunction 
to  restrain  the  directors  from  so  applying 
the  funds  of  the  company,  but  Wood,  V.C. 
dismissed  the  bill  with  costs,  as  such  pay- 
ment was  in  accordance  with  the  usual 
custom  of  fire  insurance  companies. 

Maude,  for  the  defendants. — ^The  policy 
in  this  case  contemplates  only  an  injury 
by  fire  to  the  property  insured,  that  is 
to  say,  there  must  be  the  action  of  fire 
on  the  property  so  as  either  to  heat  or  bum 
it  in  order  to  bring  the  case  within  this 
policy.  Here  the  damage  was  not  caused 
by  fire,  but  it  was  only  the  effect  of  atmo- 
spheric disturbance.  If  such  a  damage  as 
this  is  to  be  considered  as  a  damage  by  fire, 
where  is  the  line  to  be  drawn  1  Suppose 
the  injury  was  from  the  explosion  of  the 
fire-lamp  or  of  a  boiler  of  a  steam-engine, 
by  which  a  railway  carriage  came  against 
the  building;  or  suppose  the  windows  of  a 
house  were  broken  by  the  concussion  of 
the  air  from  the  firing  of  ordnance  at  a 
review ; — all  these  cases  only  shew  the  difii- 
(1)  88  Law  J.  Rep.  (k.s.)  Cha&c.  406. 


culty  which  would  arise  if  the  Court  were 
to  depart  here  from  the  words  of  tiie  con- 
tract The  decisions  on  marine  policies  are 
somewhat  analogous  with  reference  to  what 
is  considered  the  proximate  cause  of  the 
loss.  In  Oreen  v.  Etmdie  (2),  where  a  ship 
had  been  driven  by  stress  of  weather  on  an 
enemy's  coast  and  there  captured,  it  was 
held  to  be  a  loss  by  capture,  and  not  by 
perils  of  the  sea.  The  case  of  lonidei  v.  ike 
Universal  Marine  Insurance  Company  (3) 
furnishes  another  instance  of  what  is  or 
not  the  proximate  cause  of  a  loss.  In  2 
Mar^uUl  on  Insurance^  3rd  edit,  p.  790, 
there  is  a  chapter  on  fire  insurance,  which 
is  not  inserted  in  the  subsequent  editions, 
and  there  it  is  said,  "  In  order  to  bring 
the  loss  within  the  risk  insured  against, 
it  must  appear  to  have  been  occasioned 
by  actual  ignition,  and  no  damage  occa- 
sioned by  mere  heat,  however  intense, 
wiU  be  within  the  policy."  In  support  of 
this  reference  is  made  to  Austin  v.  Drew 
(4),  where  a  policy  was  effected  against 
loss  by  fire  on  the  stock  of  a  sugar^ouse, 
and  in  an  action  on  the  policy  it  appeared 
that  the  sugar-house  consisted  of  eight 
stories,  in  each  of  which  there  was  sugar 
in  a  certain  state  of  preparation,  and  ^at 
heat  was  communicated  to  each  of  the 
stories  by  means  of  a  chimney,  at  the  top 
of  which  was  a  register  which  was  usually 
shut  at  night,  after  the  fire  was  out,  for  the 
purpose  of  retaining  the  heat,  and  that  on 
the  present  occasion  the  fire  was  lighted  in 
the  morning,  but  the  raster  was  ne^gently 
kept  shut,  whereby  the  building  was  filled 
with  smoke  and  sparks  and  the  sugar 
damaged,  not  by  the  smoke,  but  by  the 
excessive  heat,  but  nothing  took  fire.  The 
Court  held  that  the  loss  arose  firom  the 
mismanagement  of  the  machineiy,  and  not 
from  any  of  those  accidents  from  which  the 
policy  was  intended  to  protect  the  insured, 
and  that  therefore  the  plaintiflb  were  not 
entitled  to  recover.  With  respect  to  the 
case  of  Taunton  v.  ike  Royal  Insurance 
Company  (1),  it  was  there  admitted  that 
the  loss  was  not  one  for  which  the  company 
were  liable  at  law. 
Hannen,  in  reply. 

(2)  1  Peake,  278.  (8rd  edit) 

(3)  li  Com.  B.  Rep.  N.S.  259;  a. c.  82  Law  J. 
Rep.  (N.a.)  C.P.  170. 

(4)  6  Taunt  486. 
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Ebls^  C.J. — I  am  of  opinion  tliat  our 
judgment  ought  to  be  for  the  defendants. 
The  question  is,  what  is  the  meaning  of 
this  contract  1  The  contract  by  the  defen- 
dants is  to  pay  the  amount  of  such  loss  or 
damage  as  should  be  occasioned  by  fire 
to  the  property  of  the  plaintiffs  thereby 
insured.  Tlie  damage  occasioned  by  an 
explosion  of  gunpowder  at  a  distance  does 
not,  I  think,  come  within  those  words;  I 
therefore  think  such  words  do  not  apply 
to  the  damage  sought  to  be  recovered  in 
thiB  action.  There  is  a  stipulation  as  to 
lightning  and  gunpowder;  but  this,  which 
ia  a  damage  from  the  explosion  of  gun- 
powder off  the  premises,  is  not  expressed 
in  the  policy.  The  whole  matter  lies  in 
a  small  compass,  and  according  to  the 
best  of  my  judgment  the  words  of  this 
polity  do  not  apply  to  the  damage  in 
question. 

WnxES,  J. — I  am  of  the  same  opinion. 
In  insurance  cases  we  are  bound  to  look  to 
the  immediate  and  not  the  remote  cause 
of  the  loss.  No  one  would  say  that  the 
damage  sustained  by  the  plaintiffs  in  this 
case  was  occasioned  by  fire,  but  by  a 
concussion  of  air,  which  was  caused  by 
an  explosion  of  gunpowder,  which  was 
caused  by  fire.  That  is  going  to  the 
cau&a  cautatiBy  which  cannot  properly  be 
done. 

Btlxs,  J. — I  am  of  the  same  opinion. 
The  contract  is  to  pay  for  loss  occasioned 
by  fire,  which  means  either  ignition  of  the 
article  itself  or  of  part  of  the  premises 
where  it  is ;  in  the  one  case  the  article 
might  be  lost  and  in  the  other  damaged  by 
fire.  Otherwise  it  would  offend  the  rule 
of  law  given  by  Lord  Bacon :  ^'  Injure  non 
remota  causa  sed  proxima  spectatur" — Bac. 
Max.  Reg.  1.  An  eruption  of  Vesuvius 
might  ii^ure  a  ship  sailing  near  it,  and  that 
might  be  said  to  be  a  damage  by  fire. 
Indeed,  if  the  rule  were  broken  into  there 
is  no  absurdity  at  which  to  stop;  the  heat 
of  the  sun  might  be  too  great,  and  a  damage 
resulting  from  that  might  even  be  said  to 
be  a  damage  by  fire.  What  the  Court  has 
to  do,  however,  is  to  give  only  the  ordinary 
construction  to  the  words  of  the  contract, 
and  according  to  such  a  construction  the 
policy  does  not  cover  this  loss. 

JudgTMtUfor  the  defendants. 


1865. 
June  2%. 


In  the  matter  of  thb  abbi- 

TRATION  OF  PBTTIWARD  V. 
THE  METROPOLITAN  BOARD 
OF  WORKS. 


Seufers—ll  &  12  VicL  c.  112.  *.  38.— 
Compensaiion — Metropolis  Local  Manage- 
ment  Act,  18  <fe  19  Vict.  c.  120.  ss.  148, 
181. — Transfer  of  Liabilities. 

By  11  <S:  12  Vict.  c.  112.  s.  38.  pou}er  toas 
given,  to  the  Metropolitan  Commissioners  of 
Sewers  to  construct  sewers  under  any  lands 
whatsoever,  "  maJhing  compensation  for  any 
damage  done  thereby"  arid  by  other  clauses 
of  that  act  the  Commissioners  were  empow- 
ered to  levy  rates  retrospectively,  as  well  as 
prospectively,  for  the  payment  of  such  com- 
pensation. By  the  Metropolis  Local  Ma- 
nagement Act  (18  d:  19  Vict.  c.  120.)  the 
potvers  of  such  Commissioners  are  put  an 
end  to,  and  the  Metropolitan  Board  of 
Works  is  to  stand  in  their  place;  and  by 
section  148.  the  property  vested  in  such  CoTn- 
missioners  is  transferred  to  the  Board  of 
Works,  and'  all  persons  who  owe  money  to 
the  Commissioners  are  to  pay  the  same  to 
such  Board,  and  all  monies  recoverable  from 
the  Commissioners  are  to  be  recoveraJbU  from 
the  Board;  and  by  section  181.  "aW  m,ort- 
gages,  annuities,  securities,  and  other  debts 
and  liabilities^^  which  before  the  determina- 
tion of  the  11  id  12  Vict.  c.  112.  might  be 
charged  on  or  payable  out  of  any  rates 
authorized  to  be  levied  thereunder,  are  to 
continue  in  full  force  and  be  a  charge  on  the 
districts  in  which  such  rates  would  have 
been  authorized  to  be  levied : — Held,  that  a 
liability  of  such  Commissioners  to  make  com- 
penscUionfor  land  taken  by  them  for  a  con- 
struction of  a  setver  under  the  powers  of  the 
11  <i^  12  Vict.  c.  112,  was  transferred  by  the 
18  <1&  19  Vict.  c.  120.  to  the  Metropolitan 
Board  of  Works,  and  was,  therefore,  recover- 
able from  such  Board,  although  at  the  time  of 
the  determination  of  the  powers  of  the  Com- 
missioners the  existence  of  such  liability  was 
not  known,  and  no  claim  was  made  for  com- 
pensation  until  several  years  afterwards. 

The  following  casb  was  stated  by  an 
arbitrator,  with  the  consent  of  the  parties, 
for  the  opinion  of  the  Court. 

Roger  Pettiward,  deceased,  was  in  the 
year  1832,  and  thence  until  his  death,  seised 
in  fee  of  certain  land,  used  as  an  orchard 
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aad  market-gaideii,  dtuate  in  the  parish 
of  St.  Mary  Abbott,  Kensington,  in  the 
county  of  Middlesex. 

By  his  wi]I,\iated  the  13th  of  May  1833, 
he  devised  (inter  alia)  the  land  in  question 
to  trustees  to  settle  the  same  in  manner 
by  the  said  will  directed.  The  said  Roger 
Pettiward  died  shortly  after  making  his 
said  will  In  1835  the  trustees  of  the  will 
of  Roger  Pettiward  executed  a  settlement  in 
pursuance  of  the  said  will,  and  Lady  Hotham, 
under  and  by  virtue  of  the  said  settlement, 
became  and  was  tenant  for  life  of  the  land 
in  question,  with  power  of  leasing  the  same 
for  not  more  than  twenty-one  years. 

On  the  6th  of  August  1841  Lady  Hotham, 
in  pursuance  of  the  said  power,  granted  a 
lease  of  the  land  in  question  to  John  Pou- 
part  for  twenty-one  years  from  June  1841. 

On  the  14th  of  December  1854  the 
Metropolitan  Commissioners  of  Sewers 
served  upon  Mr.  Poupart,  then  in  the 
occupation  of  the  land,  the  following  notice : 

''  Metropolitan  Commissioners  of  Sewers 
to  Mr.  John  Poupart,  occupier  of  the  piece 
or  parcel  of  ground  hereinafter  mentioned, 
and  whom  else  it  may  concern. — The  Me- 
tropolitan Commissioners  of  Sewers  hereby 
give  you  notice,  that  it  has  been  duly  ordered 
by  tlie  said  Commissioners,  that  certain 
works  necessaiy  for  the  drainage  of  a  por- 
tion of  the  area  within  the  limits  of  the 
Metropolitan  Commissioners  of  SeWers 
should  be  executed  and  constructed,  that  is 
to  say,  the  building  of  a  certain  sewer  and 
works  in  connexion  therewith,  to  commence 
at  a  point  near  the  River  Thames  and  near 
to  Cremome  Gardens,  in  the  county  of 
Middlesex,  and  within  the  limits  of  the 
said  Commissioners,  in  the  course  and  di- 
rection shewn  upon  the  plan  produced  to 
the  said  Commissioners,  and  that  for  the 
purpose  aforesaid  it  is  necessary  to  lay 
down,  construct,  and  carry  the  said  sewer 
into,  through,  along  and  under  a  certain 
piece  or  parcel  of  ground,  used  as  an 
orchard  and  market-garden,  in  your  oc- 
cupation, in  the  county  and  within  the 
limits  idbresaid,  and  that  for  the  con- 
struction of  such  sewer  and  works  as 
aforesaid  it  is  requisite  and  necessaiy 
that  Thomas  Lovick,  one  of  the  engineers 
of  the  said  Commissioners,  Robert  Tom- 
linson  Carlisle,  contractor,  of  and  with  the 
said  Commissioners,  and  their  assistants, 


servants  and  workmen,  some  or  one  of 
them,  should  enter  into  and  upon,  lay  open 
and  otherwise  lawfully  interfere  with  the 
said  orchard  and  market-garden,  with  or 
without  horses,  carts,  barrow^  planks  and 
other  vehicles,  implements  and  things  for 
the  purpose  and  object  aforesaid;  and 
whereas  the  said  lliomas  Lovick  and 
Robert  Tondinson  Carlisle  have  been  duly 
authorized  by  the  said  Conimiaaioners  to 
enter,  with  assistants,  servants  and  work- 
men, in  and  upon  ihe  said  orchard  and 
market-garden  for  the  purpose  of  executang 
the  said  works  at  some  reasonable  hour 
in  the  daytime,  notice  being  first  given 
to  the  occupier  of  the  said  orchard  and 
market-garden  of  the  said  intended  entry 
in  and  upon  the  said  orchard  and  market- 
garden,  and  of  the  purpose  and  object 
thereof,  twenty-four  hours  at  the  least  before 
such  entry, — noticeis  therefore  hereby  given, 
that  the  said  Thomas  Lovick,  Rob^  Tom- 
linson  Carlisle  and  their  assistants,  servants 
and  workmen,  some  or  one  of  them,  will 
on  the  16th  day  of  December  instant,  at 
some  reasonable  hour  in  the  daytime,  enter 
into  and  upon  the  said  orchard  and  market- 
garden  for  the  purpose  of  executing  the 
said  works  as  aforesaid.  Dated  this  1 4th 
day  of  December,  a.d.  1854.    By  the  Court 

"John  Pollard" 
In  pursuance  of  this  notice  the  said 
Commissioners  of  Sewers,  acting  in  execu- 
tion of  the  powers  vested  in  them  by  the 
11  4&  12  Vict  c.  112,  by  their  servants  and 
agents  entered  upon  the  hmd  in  question 
and  constructed  under  it  a  sewer,  which 
was  completed  in  the  course  of  the  year 
1855,  and  having  done  so  restored  the 
surface  of  the  land  to  its  former  condition. 
Lady  Hotham  never  had  notice  from  any- 
one or  knowledge  of  the  intention  to 
construct  this  sewer,  or  that  it  had  heen 
constructed.  Lady  Hotham  died  on  the 
30th  of  November  1855,  and  upon  her 
death  the  claimant  Robert  John  Pettiward 
became,  under  the  settlement  hereinbefore 
mentioned,  tenant  for  life  of  the  hmd  in 
question,  and  at  the  expiration  of  the  lease 
to  Poupart  in  1862  he  entered  into  posses- 
sion of  the  said  land.  Mr.  Pettiward 
therefore  determined  to  apply  the  said  land 
to  building  purposes,  and  he  accordingly 
caused  to  be  prepared  a  plan  for  the  erec- 
tion of  several  houses  on  the  propertj. 
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Alter  this  plan  was  completed,  namely,  in 
October  1862,  it  became  for  tbe  first  time 
known  to  Mr.  Pettiward  that  the  sewer 
had  been  constructed  under  the  surface 
of  the  land.  The  existence  of  this  sewer 
rendered  it  necessary  to  alter  the  contem- 
plated scheme  for  building,  and,  in  fiAct, 
diminished  the  value  of  the  land  to  the 
eartent  of  1,500/L 

Mr.  Pettiward  now  claims  from  the 
Metropolitan  Board  of  Works  the  sum  of 
1,500^  as  compensation  for  the  damage 
occasioned  to  the  said  land  by  the  con- 
stmction  of  the  sewer. 

By  the  11  &  12  Vict  c.  112.  s.  38.  power 
was  given  to  the  Metropolitan  Commis- 
sioners of  Sewers  to  construct  sewers  under 
any  lands  whatsoever,  making  compensation 
for  any  damage  done  thereby,  as  therein- 
after provided. 

By  the  69th  section  of  the  same  act  it  is 
ena<ied  that  fuU  compensation  shall  be 
made  ont  of  such  rates  to  be  levied  under 
the  said  act  as  the  Commissioners  shall 
by  their  decree  direct  to  all  persons  sus- 
taining any  damage  by  reason  of  the  exer- 
cise of  any  of  the  powers  of  the  said  act; 
and  in  case  of  dispute  as  to  the  amount, 
the  same  shall  be  settled  by  arbitration  in 
the  manner  provided  by  the  said  act 

By  the  Metropolis  Local  Management 
Act  (18<fe  lOVict  c.  120),  section  145,  it 
is  enacted  that  from  and  after  the  com- 
mencement of  the  said  act  all  duties,  powers 
and  authorities  vested  in  the  Metropolitan 
Commissioners  of  Sewers  shall  cease  to  be 
so  vested. 

By  section  146.  it  is  enacted  as  follows : 
"No  action,  suit,  prosecution  or  other  pro- 
ceeding whatsoever,  commenced  or  carried 
on  by  or  against  the  said  Commissioners, 
shall  abate  or  be  discontinued  or  preju- 
dicially affected  by  the  determination  of 
the  powers  of  such  Commissionen,  but 
shall  continue  and  take  effect  in  favour 
of  or  against  the  Metropolitan  Board  of 
Works  in  the  same  manner  in  all  re- 
spects as  the  same  would  have  continued 
and  taken  effect  in  relation  to  the  said 
Commissioners  if  this  act  had  not  been 
passed,  and  the  powers  of  the  said  Commis- 
sioners had  continued  in  full  force;  and  all 
decrees  and  orders  made,  and  all  fines, 
amerciaments  and  penalties  imposed  and 
incurred,  respectively,  previously  to  the  com- 


mencement of  this  act,  shall  and  may  be 
enforced,  levied,  recovered  and  proceeded 
for,  and  all  administrative  proceedings 
commenced  previously  to  the  commence- 
ment of  this  act  shall  and  may  be  con- 
tinued, proceeded  with  and  completed, 
the  Metropolitan  Board  of  Works  being, 
in  reference  to  the  matters  aforesaid,  in  idl 
respects  substituted  in  the  place  of  the  said 
Commissioners/' 

By  section  148.  it  is  enacted  as  follows : 
"All  property,  matters  and  things  what- 
soever vested  in  the  Metropolitan  Commifh 
sioners  of  Sewers,  except  such  sewers  as 
are  hereby  vested  in  any  vestiy  or  district 
board,  and  except  such  sewers  as  are  not 
within  the  limits  of  the  parishes  and  places 
mentioned  in  the  Schedules  to  this  act,  shall 
be  vested  in  the  Metropolitan  Board  of 
Works ;  and  all  persons  who  then  owe  any 
money  to  the  said  Commissioners  of  Sewers, 
or  to  any  person  on  behalf  of  such  Commis- 
sioners, shaUpay  the  same  to  the  Metropo- 
litan Board  of  Works,  or  as  they  may  direct ; 
and  all  monies  then  due  and  owing  by  or 
recoverable  from  the  said  Commissioners 
shall  be  paid  by  or  recoverable  from  the 
Metropolitan  Board  of  Works;  and  all  con- 
tracts, agreements,  bonds,  covenants  and 
securities  theretofore  made  or  entered  into 
with  or  in  favour  of  or  by  the  said  Com- 
missioners, and  all  contracts,  agreements, 
bonds,  covenants  and  securities  made  or 
entered  into  with  or  in  favour  of  or  by 
any  former  or  other  Commissioners,  whidi 
under  the  said  act,  11  &  12  Vict  c.  112, 
were  to  take  effect  in  favour  of,  against 
and  with  reference  to  the  said  Metropolitan 
Commissioners  of  Sewers,  and  are  now  in 
force,  shall  take  effect  and  may  be  pro- 
ceeded on  and  enforced,  as  near  as  circum- 
stances admit,  in  &vour  of^  by,  against  and 
with  reference  to  the  Metropolitan  Board 
of  Works,  as  the  same  would  have  taken 
effect  and  might  have  been  proceeded  on 
and  enforced  in  favour  of,  by,  against  and 
with  reference  to  the  said  Metropolitan 
Commissioners  of  Sewers  if  this  act  had 
not  been  passed,  and  the  powers  of  such 
Commissioners  had  continued  in  full  force; 
and  any  retiring  pension  or  allowance 
granted  under  section  27.  of  the  said  act, 
11  d(  12  Vict.  c.  112,  shall  continue  payable 
on  the  like  terms  by  the  said  Metropolitan 
Board  of  Works." 
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By  section  225.  it  is  enacted,  that  the 
amount  of  any  compensation  to  be  made 
under  the  said  act  by  the  said  Metropolitan 
Board  shall,  unless  therein  otherwise  pro- 
vided, be  settled,  in  case  of  dispute,  by,  and 
shall  be  recovered  before,  two  Justices, 
unless  the  amount  of  compensation  claimed 
exceed  501.,  in  which  case  the  amount 
thereof  shall  be  settled  by  arbitration,  ac- 
cording to  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  which 
are  applicable  where  questions  of  disputed 
compensation  are  authorized  or  required  to 
be  settled  by  arbitration. 

By  the  Metropolis  Management  Amend- 
ment Act,  1862  (25  (&  26  Vict  a  102. 
8.  106),  it  is  enacted,  that  no  writ  or 
process  shall  be  sued  out  against  or 
served  upon,  and  no  proceeding  shall  be 
instituted  against,  the  Metropolitan  Board 
of  Works  for  anything  done  or  intended 
to  be  done  under  the  powers  of  such 
board,  under  the  acts  therein  mentioned 
or  the  said  act,  until  the  expiration  of 
one  calendar  month  next  after  notice  in 
writing  shall  have  been  served  on  audi 
board,  and  eveiy  such  action  and  proceed- 
ing shall  be  brought  or  commenced  within 
six  months  next  after  the  accrual  of  the 
cause  of  action  or  ground  of  claim  or  d^ 
mand,  and  not  afterwards. 

Mr.  Pettiward,  in  February  1863,  gave 
notice  to  the  Metropolitan  Board  of  Works 
that  he  desired  to  have  his  claim  settled  by 
arbitration,  and  as  the  parties  did  not  con- 
cur in  the  appointment  of  a  single  arbi- 
trator, he  appointed  Mr.  Charles  Lee  as  the 
arbitrator  to  whom  the  said  dispute  should 
be  referred,  and  requested  the  said  board 
also  to  appoint  an  arbitrator  to  whom  the 
said  dispute  should  be  referred. 

The  said  board,  by  an  instrument  under 
their  seal,  appointed,  under  protest,  Mr. 
John  Oakley  to  act  as  arbitrator  in  the 
matter  of  the  said  claim.  The  said  arbi- 
trators, before  they  entered  upon  the  mat- 
ters referred  to  them,  duly  nominated  and 
appointed  an  umpire  to  decide  on  such 
matters  on  which  they  should  differ,  or 
which  should  be  referred  to  him,  under  the 
provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845.  It  was  agreed  between 
the  parties  that  the  umpire  ^ould  state  his 
awi^  in  the  form  of  a  special  case;  and  it 
was  also  agreed  between  the  parties  that  if 


the  Court  should  be  of  <^imon  that  the  said 
Robert  John  Pettiward  was  entitled  to  have 
any  sum  of  money  awarded  to  him  as  com- 
pensation for  the  damage  occasioned  to  the 
land  in  question  by  the  construction  of  the 
said  sewer,  the  amount  of  such  compensa- 
tion should  be  1,500/.,  together  with  the 
costs  of  and  incident  to  this  arbitntioiL 

Watkin  Williamt,  for  the  claimant,  cited 
HarriMm  v.  Stickney  (1)  to  shew  tbat  a 
retrospective  rate  might  be  made  to  pay  off 
the  liability  of  the  old  CommisaionaB  of 
Sewers. 

Mdlish  {Raymond  with,  him),  contri^ 
admitted  that  the  only  point  in  dispute 
was,  whether  the  liability  of  the  Comnds- 
sioners  of  Sewere,  which  had  been  inenired 
as  stated  in  the  case,  was  transferred  to  the 
defendants,  the  Metropolitan  Board  of 
Works ;  and  he  contended  that  it  was  not 
so  transferred,  as  no  claim  in  respect  of  it 
had  been  made  in  the  time  of  the  ezistenoe 
of  the  old  Commissioners  of  SewersL 

WiLLEs,  J. — ^I  Mnof  opinion  that  the  judg- 
ment of  the  Court  ought  to  befor  the  daimant 
The  only  difficulty  aiisea  out  of  the  fact  of 
the  powers  of  the  Commissioners  of  Sewers, 
under  the  11  &  12  YiciL  c«  112,  having 
been  transferred  to  the  Metropolitan  Board 
of  Works  by  tiie  18  &  19  Vict  c  12a 
From  the  earliest  time,  it  has  been  an 
object  of  interest  to  the  Qov^rnment  of  this 
country,  and  it  has  from  time  to  time 
attracted  the  attention  of  the  legislatore, 
that  the  country  should  be  ptes^red 
by  an  effectual  drainage  bsxax  floods  and 
inundations,  and*  eommissiona  have  from 
very  early  times  been  issued  for  the  purpose 
of  effecting  those  benefidal  objects,  in  the 
interest  of  the  public  and  at  the  expense  of 
those  of  the  public  who  have  derived  benefit 
from  the  works  of  the  sewers.  That  was 
the  object  of  the  legislature  in  passing  the 
11  ds  12  Vict,  a  112.  and  the  18  <fc  19 
Vict  c.  120j  but  it  was  an  object  which  the 
legislature  did  not  think  fit  to  aocompliah 
at  the  expense  of  private  individuals,  and 
any  damage  which  was  done  to  a  private 
individual  in  the  course  of  making  the 
sewers  effectual  was,  according  to  aectum  38. 
of  11  <b  12  Vict  c.  112,  to  be  made  good  to 
him  by  the  Commissioners  of  Seweis.   By 

(1)  2  H.U  Gas.  10& 
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that  section  they  were  to  make  improve- 
ments, and  in  the  conrse  of  doing  so  to 
cany  their  sewers  through,  across,  or  under 
any  tnmpike-roads,  or  any  street  or  place 
laid  out  as  or  intended  for  a  street,  or 
through  or  under  any  cellar  or  vault  which 
may  be  under  the  pavement  or  carriageway 
of  any  street,  and  (if  upon  the  report  of  the 
surveyor  it  should  appear  to  be  necessaiy) 
into,  through  or  under  any  land  whatsoever; 
with  this  quaHfication,  ''making  compensa- 
tion for  any  damage  done  thereby  as  herein- 
after provided."  Now,  I  think  it  is  perfectly 
well  established,  that  the  meaning  of  thu 
is,  that  the  making  of  the  compensation 
should  not  be  a  condition  precedent,  but 
that  the  making  of  the  compensation  should 
be  an  obligation.  Now  that  obligation  is 
thus  dealt  with  by  the  69th  section:  ''Full 
compensation  shall  be  made  out  of  such 
rates  to  be  levied  under  this  act  as  the 
Commissioners  shall  by  their  decree  direct 
to  all  persons  sustaining  any  damage  by 
reason  of  the  ezerdse  of  the  powers  of  this 
act;  and  in  case  of  dispute  as  to  amount 
the  same  shaU  be  settled  by  arbitration  in 
the  manner  provided  by  this  act."  If  there 
be  no  dispute  the  damage  is  to  be  ascer- 
tained, and  if  the  damage  can  be  ascertained, 
whether  by  a  surveyor  or  the  opinions  of 
skilled  persons,  the  obligation  would  be  as 
much  to  pay  an  ascertained  sum  as  a  sum 
on  a  bill  of  exchange.    The  obligation  is  a 
liability  by  the  Commissioners  to  pay  money, 
though  not  an  obligation  for  whi^  they  Je 
personally  liable.  And  by  the  76th  and  77th 
sections  conjointly  it  would  seem,  that  if  the 
Commissioners  of  Sewers,  under  the  1 1  <fe  1 2 
Vict,  c  112,  were  now  in  existence  and 
capable  of  exercising  their  powers,  they 
might  make  a  rate  in  disdbarge  of  the  obli- 
gation which  they  have  incurred.   The  fact 
that  a  considerable  time  has  gone  by  is 
merely  an  argument  of  convenience.    It  is 
inocmvenient  for  the  debtor  who  is  called 
upon  at  a  time  when  he  might  suppose 
that  claim  forgotten.    It  is  also  inconve- 
nient to  the  creditor,  because  itr  is  more 
difficult  for  him  to  establish  the  existence 
and  the  extent  of  the  claim  which  he  makes; 
but  in  the  absence  of  any  Statute  of  Limit- 
ations, we  can  attach  no  importance  to  it 
The  only  value  of  it  is  that  which  Mr. 
MeUish,  in  his  argument,  attributed  to  it, 
that  it  was  probable  that  debts,  the  exist- 
Nbw  Sbbiis,  84.— G.P. 


ence  of  which  might  be  known,  should  be 
kept  alive,  and  that  the  Commissioners  of 
Sewers,  or  the  new  board  substituted  for 
the  Commissioners  of  Sewers,  should  be 
liable  for  those,  but  not  for  unknown  lia- 
bilities. But  that  argument,  with  deference, 
is  not  ad  rem^  becatise  the  liability  might 
have  arisen  the  very  day  before  the  Metro- 
politan Board  stepped  into  the  place  of  the 
Commissioners  of  Sewers.   It  was  merely 
for   administrative   convenience  that  the 
powers  and  property  of  the  Commissioners 
of  Sewers  were  transferred  to  the  Metropo- 
litan Board.   There  was  no  reason,  there- 
fore, why  the  public,  whom  they  represent, 
should  be  absolved  from  any  liability  to 
which  they  were  exposed  while  the  direc- 
tion was  in  the  hands  of  the  Commissioners 
of  Sewers.   There  is  nothing,  therefore,  in 
the  nature  of  the  case,  is  there  anything 
in  the  language  of  the  act,  to  shew  that  it 
was  intended  that  the  obligation  should 
not  continue?  Now,  the  first  section  which 
appears  to  be  material  is  section  145,  by 
which  the  Metropolitan  Commissioners  of 
Sewers  are  put  an  end  to.  Then,  by  section 
146,  the  new  board  is  to  stand  in  the  place 
of  the  Commissioners.   Under  section  147. 
they  may  recover  all  rates  made  by  the 
Commissioners.    By  section  148.  all  pro- 
perty vested    in    the    Commissioners    of 
Sewers,  except  minor  sewers  vested  in  the 
vestries  and  district  boards,  is  transferred 
to  the  new  Board  of  Works;  and  aU  per- 
sons who  owe  any  money  to  the  Commis- 
sioners of  Sewers,  or  to  any  person  on 
behalf  of  such  Commissioners,  are  to  pay 
the  same  to  the  Metropolitan   Board  of 
Works,  or  as  they  may  direct;  and  all 
monies  then  due  and  owing  by  or  recover- 
able from  the  said  Commissioners  are  to 
be  paid  by  or  recoverable  from  the  Metro- 
politan Board  of  Works.    Stopping  at  sec- 
tion 148,  and  reading  it  with  its  kindred 
sections,  it  would  seem  to  be  clear  that  it 
was  the  intention  of  the  legislature  that  the 
new  board  should,  with  the  exception  of 
the    minor   sewers   transferred  to  minor 
bodies,  stand  in  the  same  position  as  the 
Commissioners  of  Sewers.   Then  comes  the 
181st  section,  which  expresses  this  more 
largely.     By  that  section  all  mortgages, 
securities,  annuities,  and  other  debts  and 
liabilities,  which,  at  or  immediately  before 
the   determination   or  expiration  of  the 
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11  <fe  12  Vict  c.  112,  may  be  charged  on  or 
payable  out  of  all  or  any  of  the  rates  autho- 
rized to  be  levied  thereunder,  shall  oontimie 
in  fall  force  and  be  a  charge  on  the  same 
districts  on  which  they  were  charged  before. 
Here  we  have  words  apt  and  express  in 
fftvour  of  the  conclosion  which,  I  think^ 
the  justice  and  good  sense  of  the  case 
would  incline  one  to  arrive  at  We  havB 
the  large  word  ''liabilities,"  and  we  have 
that  word  conpled  with  a  provision  wliich, 
as  I  have  shewn,  is  strictly  applicable 
to  the  obligation  of  the  Conunissionere 
of  Sewers  to  make  compensation  for  ^e 
private  property  which  they  had  taken 
away  or  injuriously  affected.  Two  argu- 
ments have  been  advanced  for  the  pur> 
pose  of  shewing  that  such  might  not  be 
the  construction  of  the  statute.  One  of 
them  I  have  already  adverted  to;  the 
other  is  founded  upon  the  doctrine  or  rule 
of  construction,  which  may  be  shortly  ex- 
pressed, noacUur  h  Bociis,  It  is  said  you  find 
this  accompanied  by  provisions  applicable 
to  debts  for  fixed  sums  of  money,  and  with 
machinery  that  can  only  be  applied  to  the 
gradual  discharge  of  such  debts ;  therefore 
it  is  said  that  the  word  ''  liabilities  "  ought 
to  be  read  liabilities  efusdem  generis.  I  am 
rather  disposed  to  accede  to  that  argument, 
but  to  deny  that  the  liability  must  be  in 
respect  of  monies  numbered.  Suppose  a 
contract  for  the  construction  of  a  hirgd  sewer, 
and  there  were  extras,  for  the  payment  of 
which  the  contract  provided,  but  the  exact 
price  of  which  was  not  determined,  you 
would  say  the  claim  for  such  extras  was 
not  a  claim  in  monies  numbered;  the  con- 
tractor might  claim  40,000/^  for  that  in 
respect  of  which  he  might  not  get  20,000/., 
and  so  the  board  might  well  be  in  doubt  as 
to  what  sum  they  should  lay  by  for  a  sink- 
ing fund,  as  is  mentioned  in  the  latter  part 
of  the  section ;  still  the  claim  would  not 
the  less  be  a  debt  within  the  act.  I  think 
that  the  section  deals  distinctly  with  debts 
and  liabilities,  because  it  provides  in  re- 
spect of  mortgages,  annuities  or  debts,  leav- 
ing out  liabilities,  that  they  should  have 
priority  as  before;  that  they  should  be  mar- 
shalled against  one  another  as  before,  and 
the  section  resumes  the  word  ''  liabilities  " 
when  it  comes  to  give  power  to  the  Metro- 
politan Board  to  raise  from  time  to  time 
the  sums  becoming  payable  under  or  re- 


quired for  the  payment  of  the  said  mort- 
gages, annuities,  securities,  debts,  and  lia- 
bilities, which  it  gives  power  to  nose  and 
pay  in  like  manner  as  itte  expenses  of  the 
board  in  the  execution  of  the  act  There 
seems  to  be,  therefore,  no  reascm  vAy  this 
obligation  of  the  Commissioners  shodd  be 
extinguished,  and  there  is  a  reason  ykhj  it 
should  be  kept  alive,  and  the  language  of 
the  act  is  large  enough  for  that  pnipose ; 
and,  therefore,  I  think  the  ri^t  of  Mr. 
Pettiward  is  not  lost^  and  that  he  is  in  a 
position  to  daim  compensation  against  the 
Metropolitan  Board  of  Works.     * 

BtlU)  J. — I  am  of  the  same  opinioB. 
I  start  with  the  admission  that  has  been 
made  that  this  was  an  imMqnidated  lia- 
bility of  the  old  Commissioners,  and  the 
only  question  is,  whether  this  liability  has 
been  transferred  to  the  Metropolitan  Board 
of  Worka  The  Commissioners  took  part  of 
Mr.  Pettiwaid's  estate,  so  tiiat  the  district 
got  the  benefit  of  it,  and  one,  therefore, 
foeling  the  justice  of  the  daim,  would  look 
anxiously  in  the  act  (tf  parliament  to  see 
whether  the  liability  has  not  been  trans- 
forred  to  the  body  idio  has  succeeded  the 
Commissioners.  Now,  section  146.  strips 
abie  Commissioners  of  all  property,  and 
transfers  it  to  the  Metrc^lhan  Beard 
of  Works,  the  present  defendants.  Are, 
then,  the  liabilities  also  transferred!  I 
agree  with  what  my  Brother  Willes  has  said 
about  the  construction  of  this  section ;  but 
whatever  that  may  be,  there  are  general 
words  in  section  181.  in  which  the  word 
^'liabilities"  is  used  twice,  applicable  to 
this  case,  and  I,  therefore,  agree  that  the 
claimant  is  entitled  to  the  judgment  of  the 
Court 

J^idgmentf»r  the 
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June  20.   J 

Debtor  and  Creditor — Bankrupt  Act,  1 861, 
24  <k  25  Vict.  c.  134.  *.  l92.—Campontm 
Deed — Covenant  not  to  sue — Release. 

By  a  deed  of  composition  registered  w%der 
the  Bankrupt  Act,  1861,  the  creditors  agreed 
to  (xccept  payment  of  their  debts  by  eertaU 
instiUmcTUSj  and  they  covenanted,  *^  uikiU  the 
said  instalments  were  duly  and  reguMy 
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paid  hjf  the  d^Oor,  not  to  suetheaaid  debtor 
or  enforce  anyjudgmeni  or  other  proceeding 
against  him  or  hU  eet(Ue:" — Held«  that  tfie 
deed  could  not^  in  the  absence  of  any  express 
stipulation  to  that  effect^  be  pleaded  as  a  bar 
to  an  action. 

Declaration  for  goods  sold  and  delivered. 

Plea — ^That  after  the  aocruing  of  thecause 
of  action  in  the  declaration  mentioned,  and 
after  acticMi,  to  wit,  on  the  10th  of  April 
1 865,  the  defendant^  then  being  indebted  to 
divers  persona,  made  and  executed  a  deed, 
which,  without  the  schedule  or  signature 
and  attestation  thereto,  ie  in  the  words  and 
figures  and  to  the  effect  following,  that  is 
to  say,  ''This indenture,  made  the  10th  day 
of  April  1865,  between  Stephen  Thomaa 
Joaefl,  of  Cubit  Court,  Golden  Lane,  St. 
Lfoke's,  Middlesex,  box-maker  (hereinafter 
called  'the  said  debtor'),  of  the  first  part^ 
and  the  several  persons,  companies  and 
firms,  whose  names  are  subscribed  and  seals 
affixed  in  the  schedule  hereunder  written, 
being  creditors  of  the  said  debtor,  on  behalf 
of  themselves  and  all  and  every  other  the 
ereditors  of  the  said  debtor  who  may  assent 
to  or  become  bound  by  these  presents  of 
the  second  part  Whereas  the  said  debtor 
ia  indebted  to  the  parties  hereto  of  the 
second  part,  and  other  persons,  in  sums 
which  he  is  unable  to  pay  at  the  present 
time,  and  it  has  been  agreed  by  and  between 
the  parties  hereto  to  give  the  said  debtor 
the  time  hereinafter  mentioned  for  pay- 
ment of  his  debts  in  full  Now  this  inden- 
ture witnesseth,  that  he  the  said  debtor 
hereby,  for  himself,  his  executors  and  admi- 
nistrators, covenants  and  agrees  to  and  with 
the  said  parties  hereto  of  the  second  part^ 
that  he  will  duly  pay  all  and  eveiy  the 
debts  and  claims  of  ihe  parties  hereto  of 
the  second,  and  all  other  his  creditors, 
whether  executing  these  presents  or  not, 
the  full  amount  of  their  respective  debts 
and  claims  that  are  now  due  and  owing  by 
the  said  debtor,  by  nine  equal  monthly  in- 
stalments, the  first  payment  of  an  equal 
ninth  part  thereof  to  commence  and  be 
made  on  the  20th  day  of  May  next,  and  a 
similar  payment  to  be  made  on  the  20th 
day  of  each  following  month,  until  the 
whole  of  his  said  debts  are  satisfied  and 
discharged.  And  this  indenture  further 
witnesseth,  that  in  pursuance  of  the  said 


agreement  and  in  consideration  of  the 
debtor's  covenant  as  hereinbefore  contained, 
they  the  parties  hereto  of  the  second  part, 
hereby  covenant  and  agree  to  accept  pay- 
ment of  their  respective  debts  by  the  nine 
instalments  hereinbefore  mentioned,  and 
while  the  said  instalments  are  duly  and 
regularly  paid  by  the  said  debtor,  not  to 
sue  the  said  debtor  or  enforce  any  judgment 
or  other  proceedings  against  him  or  his 
estate.  And  it  is  lastly  agreed  that  this 
indenture  shall  operate  (so  far  as  it  lawfully 
may)  as  a  deed  of  arrangement  between  the 
said  debtor  and  his  creditors  under  the  Bank- 
ruptcy Act,  1861.  In  witness  whereof  the 
said  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  d|ky  and  year  first  above 
written."  Averment — ^That  a  majority  in 
number  representing  three-fourths  in  value 
of  the  creditors  of  the  defendant,  whose  debts 
respectively  amounted  to  10/.  and  upwards, 
did  in  writing  assent  to  and  approve  of 
the  said  deed,  and  the  execution  of  the 
said  deed  was  attested  by  an  attorney  and 
solicitor,  and  within  twenty-eight  days  from 
the  day  of  the  execution  of  the  said  deed 
by  the  defendant  the  same  was  produced 
and  left,  having  been  first  duly  stamped  at 
the  office  of  the  Chief  BegiBtrar  of  the 
Court  of  Bankruptcy  for  the  purpose  of 
being  registered,  and  together  with  such 
deed  there  was  delivered  to  the  said  Chief 
Begistrar  such  affidavits  by  the  defendant 
as  by  the  Bankruptcy  Act,  1861,  in  that 
behalf  is  provided,  and  the  said  deed  did 
before  the  registration  thereof  bear  such 
ordinary  and  ad  vcdorem  stamp  duties  as 
were  provided  by  the  Bankruptcy  Act, 
1861,  in  that  behalf;  and  at  the  time  of 
the  execution  of  the  said  deed  the  plaintiff 
was  a  creditor  of  the  defendant  in  respect 
of  the  amount  claimed  herein  pleaded  to, 
within  the  meaning  of  the  Bankruptcy  Act, 
1861,  and  all  conditions  prescribed  by  the 
said  act  having  been  observed  and  per- 
formed, and  all  thingpsi  having  happened 
necessary  in  that  beluilf,  the  plaintiff  be- 
came and  was,  and  is,  bound  by  the  said 
deed  as  if  he  had  been  a  party  thereto  and 
had  executed  the  same. 

Demurrer  thereto  and  joinder  in  de- 
murrer. 

Prentice,  in  support  of  the  demurrer. — 
The  plea  is  pleaded  after  action  brought 
and  tJie  composition-deed  which  it  sets  out 
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contains  no  release,  enabling  it  to  be  set 
up  as  a  defence  or  bar  to  the  action.  The 
covenant  by  the  creditors  is  not  a  covenant 
not  to  sue  at  all,  which  in  elfect  would 
amount  to  a  release ;  but  it  is  a  covenant 
only  not  to  sue  for  a  limited  time,  namely, 
until  there  has  been  default  in  payment  of 
the  instalments. 

[WiLLEs,  J. — The  Court  of  Queen's 
Bench,  in  Keys  v.  Eikms  (1),  seem  to  think 
it  might  afford  an  equitable  defence.] 

It  is  here  pleaded  as  a  legal  defence, 
and  it  is  not  a  case  for  aUowing  an  amend- 
ment at  law :  a  covenant  not  to  sue  for  a 
limited  time  is  clearly  not  pleadable  in  bar 
to  an  action — ThimhUhy  v.  Barron  (2). 
The  case  of  Walker  ^y,  Nevttt  (3),  which 
may  be  cited  by  the  other  side,  is  very 
distinguishable,  as  there  there  was  a  parti- 
cular clause  in  the  deed  by  which  it  was 
agreed  that  a  deed  with  such  a  covenant 
should  be  pleaded  in  bar.  Another  objec- 
tion to  the  present  plea  is,  that  the  covenant 
not  to  sue  is  by  the  creditors  only  who  have 
signed  the  deed  and  who  alone  are  the  par- 
ties to  the  deed  of  the  second  part;  it  is 
true  they  are  there  described  as  being 
creditors  on  behalf  of  themselves  and  the 
other  creditors  of  the  said  debtor;  but  it  is 
submitted  that  non-assenting  creditors  are 
not  parties  to  the  covenant  and  are  not 
therefore  bound  by  it 

Piffard  (WiUon  with  him),  contriL — ^Tf 
the  covenant  is  not  made  on  behalf  of  all 
other  the  creditors  of  the  debtor,  it  is  not 
made  at  all.  But  it  is  so  made,  as  indeed 
it  professes  to  be  a  covenant  on  behalf  of 
the  other  creditors,  and  then  by  force  of  the 
Bankrupt  Act  it  binds  the  non-assenting 
as  well  as  the  assenting  creditors,  and  as 
if  they  had  executed  the  deed.  The  more 
important  objection  is,  that  the  covenant 
is  only  a  covenant  not  to  sue  for  a  limited 
period,  and  cannot  therefore,  according  to 
a  technical  rule  of  law,  be  made  the  subject 
of  a  plea  in  bar,  but  can  only  form  the 
ground  of  a  cross-action.  It  is  submitted, 
however,  that  that  is  not  the  true  effect  of 
this  covenant,  but  that  it  is  a  covenant  not 
to  sue  at  all,  with  this  defeasance,  namely, 
that  if  the  debtor  should  omit  to  pay  the 

(1)  AnU,  Q.B.  25.  29. 

(2)  8  Mee.  &  W.  210;  ■.€.  7  Law  J.  Bep.  (v.s.) 
Exch.  128. 

(8)  3  H.  Ic  C.  403 ;  b.  e.  jxwe.  Ezoh.  78. 


instalments  agreed  to  be  paid  by  him,  then 
it  should  be  as  if  there  had  never  existed 
any  covenant  not  to  sua  Sack  a  deed  is 
pleadable  in  bar  according  to  the  cases  of 
Oibbons  V.  VomilUm  (4)  and  Hidmm  v.  Bar- 
clay (5),  which  last  caae  the  present  one 
very  much  resembles. 

Prentice,  in  reply. — ^In  the  deed  in  SH- 
son  V.  Barclay  (5)  there  was  a  danae  amilar 
to  that  in  Walker  v.  Nenil  (3),  expiessly 
making  the  deed  pleadable  in  bar.  (He  was 
then  stopped  by  the  Court) 

WiLLBS,  J. — Mr.  Piffard  has  mged  aO 
that  can  be  urged  in  &vonr  of  this  plea, 
and  has  partionlariy  r^rred  us  to  Hidaon 
T.  Barclay  (5) ;  but  notwithstanding  this 
I  am  of  opinion  that  he  is  not  borne  out 
by  the  authorities,  and  that  this  plea  cannot 
be  supported.  The  plea  sets  up  a  deed  by 
which  the  statutory  number  of  creditors 
have  agreed  to  take  the  amount  of  their 
debts  by  certain  instalments,  and  have 
covenanted  not  to  sue,  by  a  covenant  which 
for  the  present  purpose  I  will  assume  to 
be  binding  on  aU  the  creditors,  tiiough  in 
terms  it  is  only  binding  on  the  creditors 
who  are  parties  to  the  deed  of  the  second 
part  Viefwing  the  covenant  in  that  way,  it 
is  a  covenant  by  the  creditors  that  they  will 
accept  payment  of  their  debts  by  nine 
instalments,  and  while  such  instilments 
are  regularly  and  duly  paid  by  the  debtor, 
that  they  will  not  sue  him  or  enforce  any 
judgment  or  other  proceeding  agaiimt 
him.  The  terms  in  which  the  covensDt 
is  framed  are  obviously,  not  to  sue  only 
while  the  instalments  are  paid,  and  they 
do  not  extend  to  a  release  or  defeasance 
which,  if  intended,  would  have  been  ex- 
pressed, as  in  the  case  of  GMons  ▼.  V&uiUon 
(4)  and  Hidson  v.  Barclay  (5).  No  antho- 
rity  has  been  cited  to  shew  that  a  defeasance 
can  be  implied  merely  firom  a  covenant  not 
to  sue.  Such  a  covenant  does  not  amount 
to  a  release  unless  it  be  an  absolute  cove- 
nant not  to  sue.  By  a  violent  construction 
of  this  instrument  possibly  the  covenant 
here  might  amount  to  an  absolute  covenant 
not  to  sue  when  all  the  instalments  have 
been  paid,  but  there  is  no  release  until  then, 
when  all  the  conditions  on  the  part  of  the 

(4)  8  Com.  B.  Bep.  488 ;  s.c.  19  Law  J.  R«p. 
(K.s.)  C.P.  74. 

(5)  3  H.  &  C.  861. 
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debtor  have  been  perfoimed.  The  case  of 
Ford  V.  Beofh  (6)  is  conclusive  that  a 
ooYenani  not  to  sue  cannot  be  pleaded  as 
a  bar  to  an  action  unices  it  be  an  absolute 
covenant;  and  all  the  Courts  haye  concurred 
in  holding  thai  deeds  under  the  Bankrupt 
Act  are  not  pleadable  as  a  defence  without 
tiiey  contain  a  release  or  satisfaction  of  the 
debt,  or  something  to  that  effect 

Btlss,  J. — ^I  am  of  the  same  opinion 
A  covenant  not  to  sue,  it  is  dear,  since  the 
case  of  Thimll^  v.  Barron  (2),  effects 
nothing  but  a  suspension  of  the  remedy. 
Hj  however,  there  be  an  agreement  that  it 
may  be  pleaded  as  a  bar  to  an  action,  as 
was  the  case  in  Walker  v.  NevUl  (3),  it 
may  be  otherwise. 

KsATiKo,  J. — I  also  think  that  our  judg- 
ment should  be  for  the  plaintiff.  It  is  im- 
poasible  to  extend  the  covenant  in  the  pre- 
sent case  beyond  a  covenant  not  to  sue  for 
a  limited  time,  and  there  is  nothing  in  it 
like  a  release  of  the  debt. 

Judgment  for  ike  phiniiff. 


1865. 
June  8 
July 


5.       ) 
10.    ) 


SHUTTLEWO&TH  V,  LB  FLKM- 
INO  AKD  OTHBBS. 


Prescription  Aet,  2  A  Z  Will  4.  c  71. 
— Fishery, 

Riffkta  in  gross  are  not  within  the  Pre- 
seription  Acty  2  dh  S  WiU.  4.  c  71. 

The  declaration  stated,  that  the  de- 
fendants broke  and  entered  a  certain  close 
of  the  pbdntiff,  being  part  of  certain 
lands  called  the  Low  Bank  Ground  Estate, 
and  landed  and  brought  into  and  upon  the 
said  dose  certain  fislung-neta,  and  thereby 
and  therewith  damaged  the  grass  of  the 
jdaiatiff  there  then  growing. 

The  fifth  and  sixth  pleas  were  as  follows : 
And  for  a  fifth  plea  the  defendants  say,  that 
at  the  said  time  when,  &c  the  said  close 
adjoined  and  was  and  the  same  now  is 
part  of  the  shore  of  the  inland  lake  or 
water  called  Goniston  or  Thurston  Water, 
and  that  the  defendant  Hughes  Le  Fleming, 
and  all  his  ancestors^  whose  heir  he  is,  for 


(6)  11  Q.B.  Rep.  852  ;  8.C.  17  Law  J.  Bep. 
(H.a.)  Q.B.  114. 


sixty  years  before  this  suit  enjoyed  as  of 
ri^t,  and  without  interruption,  a  free 
fishery  in  the  said  water,  with  the  right 
of  landing  and  bringing  their  fishing-nets 
into  and  upon  any  part  of  the  shore  of 
the  said  water  as  to  the  said  free  fisheiy 
appertaining.  And  the  defendants  further 
say,  that  the  defendant  Hughes  Le  Flem- 
ing, and  the  other  defendants  as  his  ser- 
vants, and  by  his  command,  did  what  is 
complained  of  in  the  lawful  and  reasonable 
use  and  exercise  of  the  said  right,  and  not 
otherwise 

And  for  a  sixth  plea  the  defendants  say^ 
that  at  the  said  times,  when,  <&c.  the  said 
close  adjoined  and  was  and  the  same  now 
is  part  of  the  shore  of  the  said  inland  lake 
or  water  called  Coniston  or  Thurston  Water, 
and  that  the  defendant  Hughes  Le  Fleming, 
and  all  hia  ancestors,  whose  heir  he  is,  for 
thirty  years  before  this  suit  enjoyed  as  of 
right,  and  without  interruption,  a  free  fish- 
ery in  the  said  water,  with  the  right  of 
landing  and  bringing  their  fishing-nets 
into  and  upon  any  part  of  the  shore  of 
the  said  water  as  to  the  said  free  fisheiy 
appertaining.  And  the  defendants  further 
say,  that  the  defendant  Hughes  Le  Flem- 
ing, and  the  other  defendants  9s  his  ser- 
vants, and  by  his  command,  did  what  is 
complained  of  in  the  lawful  and  reasonable 
use  and  exercise  of  the  said  right,  and  not 
otherwise. 

To  these  pleas  the  plaintiff  demurred 
Mellish,  for  the  plaintiff* — A  claim  in 
gross  is  not  within  the  Prescription  Act; 
there  must  be  a  dominant  and  servient 
tenement;  section  5.  shews  this  conclu- 
sively; it  professes  to  give  the  form  of 
pleading  for  all  cases  within  the  act,  and 
its  provisions  would  not  apply  to  a  right  in 
gross.  Again,  in  Welcome  v.  Upton  (1), 
Parke,  B.  says,  "  If  the  onlv  question  in  the 
case  had  been  whether  a  ri^t  of  common  in 
gross  be  within  the  statute  2  <&  3  Will.  4. 
c.  71.  s.  5,  we  shoidd  probably  have  granted 
a  rule  for  the  purpose  of  giving  that  question 
further  consideration,  although  we  might 
be  disposed  to  think  that  the  present  case 
is  within  the  equity  of  the  statute ;''  and 
in  Bailey  v.  Stephens  (2),  WiUes,  J.  says, 

(1)  6  Mee.  &  W.  536 ;  ■.  0. 9  Law  J.  Bep.  (ir.s.) 
Exch.  154. 

(2)  12  Com.  B.  Bep.  K.S.  91;    b.o.  81  Law 
J.  Bep  (N.s.)  G.P.  226. 
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'^  There  is  no  doubt  an  eaaement  in  gross 
could  not  be  claimed  by  an  occupier  under 
the  Prescription  Act  '^\  and  in  Mounsey  v. 
Ismay  (3),  Martin,  B.,  in  delivering  the 
judgment  of  the  Courts  intimated  that  the 
Court  were  inclined  to  think  an  ease- 
ment in  gross  was  not  within  the  statute, 
though  after  the  doubts  expressed  in  Wei- 
come  v.  Upton  (1),  and  in  €ktU  on  Eoiements 
(p.  152,  3rd  edit.),  they  were  not  prepared 
to  decide  that  this  was  so.  Again,  mere  user 
would  not  shew  a  right  in  a  man  and  his 
ancestors,  for  the  thirty  or  sixty  years  might 
be  in  one  man's  life,  and  he  then  surely 
could  not  prescribe  in  his  ancestors. 

Maniily  (J,  R,  i2tiMf^  with  him),  contriL 
— ^The  owner  of  the  bank  is,  primd  facie^  the 
owner  of  the  bed  of  the  kke,  and  we  may, 
therefore,  suppose  a  grant  of  the  right  of  fish- 
ing with  the  right  to  land  nets  as  appendant 
to  it;  this  is  a  profit  d  prendre^  it  might  be 
prescribed  for,  and  why  should  the  statute 
not  apply)  The  preamble  is  perfectly  gene- 
ral, and  the  mischief  to  be  remedied  applies 
equally  to  a  right  in  gross  and  to  one  appur- 
tenant And  even  if  we  suppose  that  there 
was  a  reservation,  the  reasoning  is  the  same^ 
for  this  would  take  effect  as  a  grant — 
Wickham^Y.  Hawker  (4),  where  it  was  de- 
cided that  a  reservation  of  hunting,  4&c.,  to 
a  man,  his  heirs  and  assigns,  was  a  grant 
of  an  assignable  profit  and  within  the  Pre- 
scription Act  Again,  in  Gray  v.  Bond  (5), 
it  was  held  that  a  juiy  might  presume,  from 
twenty  years*  user,  a  grant  of  a  right  to  land 
nets  from  the  owners  of  the  land  to  the 
lessees  of  the  fishery.  In  Welcome  v.  Upton 
(1),  the  expressions  of  Parke,  B.  are  in  the 
defendants'  favour;  so  are  the  notes  to  Oale 
onEasements,  3rd  edit  pp.  10, 13, 1^1, 152; 
and  section  5.  applies  only  where  you  pre- 
scribe in  a  "que"  estata  The  case  of  an  en- 
joyment during  one  man's  life  alone  pre- 
sents no  difficulty;  such  a  right  as  this  is  one 
which  maybe  granted  to  a  man  and  his 
heirs —  Gray  v.  Bond  (5),  and  the  judgment 
of  Erie,  C.J.  in  Bailey  v.  StepheM  (2) ;  and 
the  enjoyment  being  had,  such  a  grant  may 
be  presumed. 

MeUUh,  in  reply. — There  is  no  case  to 
shew  that  previous  to  the  statute  you  could 

(8)  8  H.  &  C.  486;  8.  c.  pod,  Kxch.  62. 

(4)  7  Mee.  &  W.  68  ;  ».  c.  10  Law  J.  Rep.  (n.b.) 
Bxoh.  158.  ^  ^       ' 

(5)  2  B.  &  B.  667. 


prove  such  a  right  as  this  by  simple  user;  in 
Wickam  v.  Hawker  {^)  there  was  a  deed 
which  was  actually  produced;  and  in  Gray 
V.  Bond  (5),  as  in  Daviea's  ca9e(6)j  the  right 
was  appurtenant  and  not  in  gross.  Bights 
in  gross  ought  not  to  be  favooied  in  the 
same  way  as  rights  appurtenant  to  land. 
Such  a  right  as  the  present  does  not  oooAe 
within  the  mischief  of  the  statute;  for  the 
recital  refers  to  "time  immemorial,'*  and  a 
defeat  by  reason  of  .'*  shewing  the  commence- 
ment;" whereas  bef(M«  the  atatute  in  no 
case  had  such  a  right  been  proved  (nor 
could  it  be  proved)  without  in  aome  way 
shewing  its  nature  and  origin,  as  by  pro- 
ducing a  grant. 

He  also  argued  the  question  as  to  wh^er 
the  words  of  the  pleas  meant  to  assert  a 
sole  and  several  fishery,  or  a  common  of 
fishery,  and  the  consequences  in  the  two 
different  cases;  and  he  cited,  MaleolmMon 
V.  aDea{1\  Co.  LU.  121  6,  122  a.  Com. 
Dig,  tit  'Piscary,'  but  the  view  the  Court 
took  on  the  first  point  renders  it  unneces- 
sary to  allude  fiirUier  to  the  second  point 

Cur,  adv,  vuU, 

The  judgment  of  the  Cotjbt  (Erie,  C.J., 
WiUes,  J.,  Byles,  J.  and  Smith,  J.)  was 
delivered  (July  10,)  by — 

Shith,  J. — To  a  declaration  in  tre^Mus 
for  breaking  and  entering  the  plaint's 
close  and  landing  fishing-nets  ^ere,  the 
defendant  pleaded  that  the  land  was  part 
of  the  shore  of  an  inland  lake  called  Conistoa 
Water,  and  that  the  defendant  Le  Fleming 
and  all  his  ancestors,  whose  heir  he  is,  for 
sixty  years  before  the  suit  enjoyed  as  of 
right,  and  without  int^ruption,  a  free 
fishery  in  the  said  water,  with  the  right  of 
landing  their  nets  on  the  shore  as  to  the 
free  fishery  appertaining,  and  then  justified 
the  trespasses  under  these  alleged  rights. 
There  was  a  similar  plea  alleging  the  enjoy- 
ment for  twenty  years.  To  these  pleas  the 
plaintiff  demurred,  and  the  demurrer  raises 
the  question,  whether  the  rights,  so  pleaded 
to  belong  to  the  defendant  in  gross,  are 
within  the  Prescription  Act^  2  hZ  Will  4 
c.  71. 

The  construction  of  the  statute  on 
this  point  is  not  firee  from  difficulty,  and, 

(6)  8  Mod.  246. 

(7)  10  H.L.  Cas.  598,  618. 
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ahhongh  the  question  has  arisen  in  the 
eonrts,  it  has  not  been  decided.  We  are 
now  called  on  to  determine  it,  and  npon 
consideration  of  all  the  provisions  of  the 
act^  we  are  led  to  the  conclusion  that 
lights  claimed  in  gross  are  not  within  it 

The  language  of  the  first  section 
may  be  sufficiently  large  to  include 
some  rights  in  gross.  The  subjects  of 
cbnm  are  "  right  of  common  or  other  profit 
or  benefit  to  be  taken  and  enjoyed  from  or 
upon  any  land."  The  first  and  governing 
subject  of  claim  referred  to  is  '^  right  of 
common."  This  general  phrase,  which  de- 
fines no  species  of  common,  is  no  doubt 
wide  enough  to  include  a  right  of  common 
in  gross,  as  common  of  pasture ;  but  it  is 
not  an  apt  or  proper  phrase  to  designate  a 
several  right  to  the  exclusive  pasturage  of 
land,  or  any  other  several  and  exclusive 
fight  to  take  any  particular  profit  of  the 
limd.  A  sole  and  several  right  of  pasture 
age  in  gross  claimed  by  prescription  was 
upheld  by  the  Court  of  Exchequer,  in  Wel- 
come r,  Upton  (1 ).  (See  also  Co,  Lit.  122  a). 
So  a  right  to  take  all  the  wood  in  a  certain 
close  may  lawfully  exist  as  a  profit  it  prendre 
in  gross  —  Sir  Francis  Barrinffton'^  case 
(8).  But  such  a  right  cannot  be  claimed 
as  appurtenant  to  land,  because  it  is  in  its 
nature  wholly  unconnected  with  the  enjoy- 
ment of  the  supposed  dominant  tenement 
and  itB  necessities — Bailey  v.  Stephens  (2). 
So  a  right  to  a  several  fishery  and  a  right 
to  take  minerals  may  lawfully  exist  as  a 
right  of  profit  h  prendre  in  gross.  These 
rights  in  gross,  however,  would  not  be  aptly 
or  properly  described  by  the  expression 
"right  of  common"  in  the  Prescription  Act, 
and  the  succeeding  words  may  reasonably 
be  constmed  to  relate  to  a  profit  or  benefit 
of  the  same  nature.  If,  then,  there  are  some 
ri^ts  of  profit  d  prendre  in  gross  which  do 
not  fidl  within  the  fair  meaning  of  the 
act,  it  seems  a  reasonable  ground  for  pre- 
suming that  the  legislature  did  not  intend 
to  deal  with  rights  in  gross  at  all,  but  con- 
templated only  those  more  usual  and  ordi- 
nary rights  of  common  and  profit  d  prendre 
which  are  in  some  way  appurtenant  to  land, 
and  are  limited  to  the  wants  of  a  dominant 
tenement. 

(8)  8  Rep.  136  b. 


It  may  be  observed  that  the  instances  in 
which  rights  in  gross  have  come  before  the 
Clourts  are  very  rare,  and  that  the  mischief 
referred  to  in  the  preamble  of  the  Prescrip- 
tion Act  arose  in  the  litigation  which  was 
of  constant  occurrence  between  the  owners 
of  dominant  and  servient  tenements. 

We  think,  however,  that  the  1st  section 
ought  not  to  be  read  alone,  but  must  be 
construed  by  reference  to  the  other  provi- 
sions of  the  Act 

The  2nd  section  relates  to  easements 
and  watercourses.  We  think  this  section 
refers  to  easements  properly  so  called,  and 
to  rights  which  are  in  some  way  appurte* 
nant  to  a  dominant  tenement.  The  Court 
of  Exchequer,  in  the  case  of  Mownsey  v. 
Ismay  (3),  appears  to  have  come  to  tiiis 
conclusion.  In  the  judgment  of  that  Court 
it  is  said,  "  We  further  think  that  the  2nd 
section  itself  points  to  a  right  belonging  to 
an  individual  in  respect  of  his  land."  Again, 
<'  What  we  think  Lord  Tenterden  contem- 
plated were  incorporeal  rights  incident  to 
and  annexed  to  property  for  its  more  bene- 
fiolal  and  profitable  enjoyment."  The  limited 
scope  of  the  2nd  section  affords  some 
ground  for  arriving  at  what  was  the  inten- 
tion of  the  legislature  in  the  1st  section, 
especially  as  the  introductory  words  are  the 
same  in  both  ;  viz.  '^  No  claim  which  may 
be  lawfully  made  at  the  common  law  by 
custom,  prescription,  or  grant" 

But  the  fifth  clause,  which  relates  to 
pleading,  seems  to  us  to  give  a  key  to  the 
construction  of  the  act.  That  section  pro- 
fesses to  enact  forms  of  pleading  applicable 
to  all  the  rights  within  the  act  theretofore 
claimed  to  have  existed  from  time  imme- 
morial, and  which  forms,  it  declares,  shall  in 
all  such  cas^  be  sufficient  These  forms  have 
clear  relation  to  rights  which  are  appur- 
tenant to  land,  and  to  such  rights  only. 
The  second  branch  of  the  section  enacts : 
'*  That  in  all  pleadings  to  actions  of  tres- 
pass, and  in  cM  other  pleadings  wherein, 
before  the  passing  of  this  act,  it  would 
have  been  necessary  to  allege  the  right 
to  have  existed  from  time  immemorial," 
including  therefore  all  rights  claimable 
by  prescription,  "  it  shall  be  sufficient '  to 
allege  the  enjoyment  thereof  as  of  right 
by  the  occupiers  of  the  tenement  in  respet^ 
whereof  the  same  is  claimed  for  and  during 
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such  of  the  periods  mentioned  in  the  act 
as  may  be  applicable  to  the  case,  and 
wMctU  elaiminy  in  the  name  or  right  of 
the  owner  of  the  fety  at  m  now  asuallp 
done,**  The  whole  principle  of  this  plead- 
ing assumes  a  dominant  tenement  and  an 
enjoyment  of  the  right  by  the  occupiers  of 
it  The  proof  must,  of  course,  follow  and 
support  the  pleading.  It  Ib  obvious  that 
rights  claimed  in  gross  cannot  be  so  pleaded 
or  proved.  If,  therefore,  they  are  held  to 
be  within  the  act,  the  enactment  as  to 
pleading  cannot  be  satisfied;  for,  then,  that 
mode  of  pleading  which  the  statute  enacts 
shall,  in  all  cases  of  rights  theretofore 
claimed  from  time  immemorial,  be  sufBi- 
dent,  would  not  only  not  be  sufllcienti 
but  in  certain  cases  manifestly  inapplicable. 
Assuming  the  legislature  to  have  had  in 
view  in  this  clause  (as  its  language  imports) 
all  the  rights  formerly  claimable  by  pre- 
scription to  which  the  act  was  intended 
to  apply,  it  is  necessary  implication  to  hold 
that  prescriptive  rights  in  gross  are  not 
within  the  scope  of  the  statute  at  alL  If 
the  statute  were  in  other  respects  free  from 
doubt,  possibly  the  effect  of  this  clause 
might  be  got  over;  but  we  own  that  we 
think  it  indicates  with  tolerable  clearness 
the  subjects  with  which  the  legislature 
intended  to  deal 

It  was  suggested  in  the  course  of  the 
aigument  that  great  difficulties  would  arise 
as  to  the  evidence  necessary  to  establish 
the  nature  and  quality  of  rights  in  gross, 
if  they  were  assumed  to  be  within  the 
statute,  which  do  not  occur  in  the  case  of 
rights  proved  and  determined  by  user  and 
enjoyment  by  the  occupiers  of  a  dominant 
tenement;  as,  for  instance,  whether  sixty 
or  thirty  years'  enjoyment  by  one  man  in 
the  course  of  his  own  life,  and  no  more, 
would  establish  any  right,  either  a  right  in 
that  man  for  life,  or  a  descendible  right 
in  gross,  although  there  might  be  nothing 
in  the  nature  of  his  single  enjoyment  to 
indicate  perpetuity.  If  rights  in  gross  were 
intended  to  be  dealt  with,  it  might  reason- 
ably be  expected  that  some  guide  to  solve 
difficulties  of  this  kind,  either  by  the  mode 
of  pleading  or  otherwise,  would  have  been 
found  in  the  act  In  the  view  we  take 
it  is  not  necessary  to  decide  whether  the 
words  ''free  fishery"  in  these  pleas  mean 


a  sole  and  several  fishery,  ot  a  common  of 
fishery.  Whichever  they  mean,  the  right 
is  dumed  in  gross.  Having  come  to  the 
oondusion  that  the  provisions  of  the  Pre- 
scription Act  are  not  applicable  to  rights 
so  claimed,  it  follows  that  the  pleas  are 
bad,  and  that  our  judgment  on  the  demur- 
rers must  be  given  for  the  phuntiffl 

Jwigmad  for  ike  pUdniif. 


1865 
June  23 


13.   \ 


THX  VXSTBT  OF   THB  PABISH 
OF  ST.  MABYLSBONX  (appelr 

UuUsJ  V.  YIRBT  (retpondent). 


Metropolis  Local  Management  Act^  1855, 
88.  69,  73. — Sewere — Draine. 

A  veetry  of  a  parith  mentioned  in  Seke- 
duU  (A.)  to  I8<lr  19  Vict.  e.  120,  hfEinng 
reeolvedy  under  section  73,  that  the  drainage 
of  several  houses  into  an  old  sewer  was 
insufficient,  and  that  such  sewer  should  be 
discontinued,  gave  notice  to  the  owners  of 
such  houses  to  make  new  drains  into  a  new 
sewer,  and  upon  default  of  the  owners,  the 
vestry  made  them  themselves.  They  ihe» 
attempted  to  recover  the  expense  from  the 
house-owners  (by  summons  against  the  occvr 
pier  under  section  96.  of  25  4:  26  Ftct 
c  102.^  before  a  Magistrate,  on  the  ground 
that  they  were  acting  under  section  73.  The 
Magistrate  decided  that  the  facts  brought 
the  case  within  section  69.  and  refuted  to 
make  any  order: — Hdd,  that  there  was 
nothing  to  shew  that  the  drains  were 
insufficient;  that  the  vestry  could  not  6y 
their  finding  conclusively  bring  the  cote 
within  section  73;  that  it  was  competent  for 
the  Magistrate  to  refuse  his  order  on  the 
ground  that  the  case  fell  within  section  69 ; 
and  that  his  decision  on  this  matter  (which 
was  partly  a  question  of  law  and  partly  one 
of  fact  J  was  right,  as  the  facts  shewed  thai 
Oie  new  drains  were  rendered  necessary  by 
the  draining  into  the  new  sewer,  and  net 
by  the  insufficiency  of  the  old  draint. 

[For  the  report  of  the  above  esse,  see 
34  Law  J.  Rep.  (ir.s.)  M.C.  p.  214.] 
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IBWIN  V.  BIB  OEOSOE  ORET. 


1865. 
July  10 

Error  in  Fcut — Contradicting  the  Record 
— SpeckU  Jury — Omimon  to  Summon — 
Tales^Jury  Act  (6  Oeo,  4.  c.  60.) — Calling 
the  Names  of  the  Jurors  in  Court, 

Upon  a  judgment  for  the  defendant^  the 
plaintiff  assigned  as  errors  in  faet^  that  the 
defendant  obtained  a  rule  for  a  special  jury ^ 
whereupon  twenty-four  special  jurymen  were 
dulystrucky  pursuant  to  the  statute  6  Geo,  4. 
e,  50y  as  the  jurors  to  be  returned  for  the 
tried  of  the  issue;  that  eight  of  this  special 
jury  so  struck  were  not  summoned,  and  the 
names  of  the  speciod  jurors  not  having  been 
called  over  in  court,  at  or  after  ten  o'clock, 
the  hour  named  in  the  summons,  only  ten 
of  the  ^fecial  jurors  appeared  and  were 
sworn  on  the  said  jury  : — ^Held,  that  the 
errors  so  assigned  were  invalid,  as  they  con- 
tradieted  the  record,  which  must  be  considered 
as  oontasning  a  statement  that  all  the  requi- 
sites for  having  a  sufficient  jury  had  been 
observed,  and  that  the  Court  sat  at  a  time 
when,  and  uhu  otherwise  constituted  so  that 
it  could  properly  exercise  jurisdiction. 

Held,  alsOf  that  these  and  like  oibjectione 
are  not,  for  all  purposes,  admitted  by  de- 
murring  to  the  assignment  of  errors,  but  only 
so  tnfttfM  properly  assigned  a$id  lawfully 
assignable  as  ground  of  error, 

Semble— i/  the  plaintiff  had  sustained 
any  real  if^ustice  by  the  errors  complained 
of,  his  remedy  was  tohaveappUed  by  motion 
to  the  Court,  when  the  Court,  in  the  exercise 
of  its  equitable  jurisdiction,  would  have  inter- 
fered, if  necessary. 

Error  in  Ceust 

The  Dfttme  of  the  errors  assigned  and 
the  points  argued  are  fully  stated  in  the 
jnd^nent  of  Uie  Court 

^  the  argument,  the  plaintiff  appeared 
in  person,  and  The  Solicitor  General  (71 
Jones  and  Hannen  being  with  him),  for 
the  defendant,  when  the  following  autho- 
rities were  cited  in  addition  to  those  men- 
tioned in  the  judgment — Htddanc  v.  Beau- 
cUrk  (1),  Co.  Liu,  156,  2  ChU,  Arch, 
11th  edit  1461,  Bowsse  r.  CanningUm  (2), 


(1)  3  Ezch.  Bep.  868;  ■.  c.  18  Law  J.  Bep.  (n.s.) 
Szch.  227. 

(2)  Cio.  Jao.  244. 

Niw  Skriss,  84.— C.P. 


Helhut  V.  Hdd  (S),  Plommer  t.  Webb  (4), 
MaUnsY,  Werby  (5),  Ex  parte  Newton  (6), 
Bae,  Abr,,  tit  '  fbrror,'  K.  5,  and  Andrews 
r.  EllioU  (7).  • 

The  case  was  argued  on  the  19th  and 
20th  of  June. 

Cur,  ad»,  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

WiLLEs,  J. — ^This  is  error  in  fact  upon 
a  judgment  for  the  defendant  founded  upon 
a  verdict  in  his  favour  pronounced  by  a 
jury  of  the  county  of  Middlesex,  upon  a 
trial  before  the  Lord  Chief  Justice.  The 
argument  took  place  on  the  19th  and  20th 
of  June  1865,  before  my  Brother  Byles 
and  myself,  when  we  took  time  to  consider. 

The  assignment  of  error  states,  in  efflBC^ 
that  the  defsndant  obtained  a  rule  for  a 
special  jury,  whereupon  twenty-four  special 
jurymen  were  duly  struck,  pursuant  to 
the  statute,  as  the  jurors  to  be  returned 
Ibr  the  trial  of  the  issue ;  that  eight  of 
this  special  jury  so  struck  were  not  sum- 
moned to  attend  as  jurors  on  the  trial; 
that  by  reason  of  those  persons  not  having 
been  summoned,  and  the  names  of  the 
special  jurors  not  having  been  called  over 
in  court  at  or  after  ten  o'clock,  the  hour 
named  in  the  summons,  only  ten  of  the 
special  jurors  appeared  and  were  sworn  on 
the  said  jury.  The  preciae  objections  upon 
whidi  this  assignment  of  error  is  founded 
are,  therefore,  first,  tiiat  eight  of  the  special 
jury  were  in  £act  unsummoned;  secondly, 
that  the  names  of  the  special  jurors  were 
not  called  over  at  or  after  ten  o'clock;  and 
lastly,  that  as  a  oonaequence  there  were 
only  ten  special  jurymen  on  the  jury,  npon 
which,  th^ef ore,  there  must  have  been  two 
talesmen. 

The  plaintiff  in  error  relied  upon  the 
Jury  Act  (6  Geo.  4.  c.  50),  s.  30,  by  which 
it  is  enacted  that  when  a  special  jury  is 
struck,  ^'the  jury  so  struck  shall  be  the 
juiy  returned  for  the  trial  of  such  issue," 
and  he  shewed  much  industry  in  citing 
numerous  cases  in  which  a  trial    by  a 

.  (8)  2  Lord.  Baym.  1414. 

(4)  Ibid.  1416»  note. 

(5)  1  Lev.  76. 

(6)  16  Com.  B.  Bep.  97;  ■.  o.  24  Law  J.  Bep. 
(H.s.)  G.P.  148. 

(7)  25  Law  J.  Bep.  (n.s.)  Q.B.  1,  836. 
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common  jury  after  a  special  jury  had  been 
struck  was  set  aside  by  the  Court  upon 
motion,  amongst  which  are  Holt  v.  Meor 
do9t>croft  (8),  Hague  v.  Hall  (9),  Newman 
V.  Graham  (10)  and  Montague  v.  Smith 
(11);  and  he  placed  much  reliance  upon 
the  opinion  expressed  by  Lord  Denman  in 
O'Comieirs  case  (12),  as  to  the  right  to 
challenge  the  array  when  the  jury-book 
is  improperly  made  up.  It  was  further 
insisted  by  the  plaintiff  that,  notwithstand- 
ing the  language  of  section  37.  of  the  Jury 
Act,  viz.,  "  where  a  full  jury  shall  not 
appear,"  a  prayer  of  tales  can  only  be  made 
when  the  jury  are  in  default,  which  they 
are  not  if  they  have  not  been  summoned; 
that  the  issue  not  having  been  tried  by 
a  lawful  jury,  the  judgment  is  a  nullity; 
and  that  the  names  of  the  jury  ought  to 
have  been  called  over  at  or  after  ten  o'clock. 
On  the  part  of  the  defendant  this  line  of 
argument  was  not  traversed,  nor  was  it 
denied  that  either  party  has  a  right  to 
challenge  the  array  if  improperly  consti- 
tuted, or  the  individual  jurymen  if  disqua- 
lified; nor  that  he  has  a  right  to  object  to 
a  prayer  of  tales  made  before  the  proper 
jury  panel  has  been  perused ;  nor  that  the 
Court  would,  by  virtue  of  its  general  juris- 
diction to  prevent  abuse  of  its  process,  set 
aside  the  verdict  upon  motion  absolutely, 
in  the  event  of  the  defect  of  special  jurors 
having  been  caused  by  malpractice  of  the 
successful  party;  nor  that  the  Court  would, 
in  case  of  neglect,  besides  punishing  the 
officer,  redress  any  injustice  which  such 
neglect  might  have  occasioned.  But  it  was 
insisted  that  defects  of  the  kind  objected 
to  in  these  proceedings,  if  not  raised 
by  challenge  or  motion,  must  be  treated 
either  as  mere  irregularities  or  as  defects 
which  have  been  passed  by,  and  that  the 
assertion  of  them  at  the  present  stage  is  in 
contradiction  of  the  record,  which  either 
expressly  or  impliedly  alleges  regular  pro- 
ceedings, and  so  that  the  assignment  of 
error  is  in  violation  of  the  well-established 
and  wholesome  rule  that  there  shall  be  no 
averment  of  error  against  the  record.  Upon 

(8)  4  M.  &  S.  467. 

(9)  5  Man.  &;  G.  693. 

(10)  11  Com.  B.  Kep.  153. 

(11)  17  Q.B.  Bep.  688;  8.0.  21  Law  J.  Rep. 
(w.s.)  Q.B.  73. 

(12)  11  CL  &  F.  165. 


this  point  numerous  authorities  were  dted, 
which  were  cited  and  commented  upon  by 
Lord  Tenterden  in  The  King  v.  CarlUe  (13). 
It  was  further  argued  that,  consistently 
with  the  record,  the  plaintiff  may  have 
appeared  at  the  trial  and  assented  to  the 
proceedings,  intending  to  take  his  chance 
of  the  verdict  being  in  his  favour,  and  that 
so  the  objections,  if  any,  may  have  been 
waived. 

As  to  the  first  ground  of  objection,  namely, 
that  eight  of  the  special  jurors  were  not 
summoned  by  the  sheriff,  the  assignment 
of  error  does  not  state  how  this  omission 
took  place.  It  imputes  no  fault  to  the  defen- 
dant or  to  the  sheriff,  so  that  this  objection 
falls  nothing  short  of  maintaining  that  an 
omission,  whether  wrongful  or  not,  to  sum- 
mon any  one  or  more  juryman  or  jurymen, 
makes  all  the  subsequent  proceedings  void, 
if  such  omission,  either  alone  or  conjointly 
with  any  other  irregularity,  may  have  led 
to  a  talesman  being  upon  the  jury.     This 
proposition  is  so  novel  as  to  require  some 
authority  to  sustain  it,  and  none  has  been 
adduced.     Many  causes  have  been  tried, 
and  are  tried  at  every  sitting,  by  a  jury 
partly  composed  of  talesmen,  in  cases  where, 
either  without  any  de£Eiult  on  the  part  of 
either  the  parties  or  the  sheriff's  officer,  or 
because  of  the  inadvertence  of  the  latter, 
one  or  more  of  the  special  jurymen  have 
not  been  summoned.  Similar  irregularities^ 
if  they  be  such,  must  have  been  over  and  over 
again  committed,  without  objectioD,  since 
the  passing  of  the  Jury  Act     It  is  simpler 
and  safer,  however,  to  conclude,  not  that 
all  these  trials  have  been  unwarranted,  and 
the  judgments  founded  thereupon  erroneous 
as  contrary  to  the  Jury  Act,  but  that  the 
express  language  of  the  37th  section  of  that 
statute  was  fiumed  to  exclude  any  such 
objection ;  and  that  a  prayer  of  taie*  may 
be  made  when  and  "  if  a  full  jury  shall  not 
appear,"  without  regard  to  the  causes  of 
their  not  appearing,  over  which  the  Court 
in  banco  may  exercise  a  control  by  motion, 
if  justice  so  requires.     And  this   is   con- 
sistent with  what  is  stated  in  3  Black.  Oom., 
365,  that  ^*  i^  by  means  of  challenges  or 
other  cause,  a  sufficient  number  of  unex- 
ceptionable jurors  doth  not  appear  at  the 
trial,  either  party  may  pray  a  tahsJ*    As 

(13)  2  B.  &  Ad.  362. 
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for  the  alleged  error  in  not  calling  over  the 
names  of  tibe  special  jurors  in  court  at  or 
after  ten  o'clo<^,  the  hour  named  in  their 
summons,  it  is  not  quite  clear  whether  it 
is  meant  to  say  that  the  Court  sat  before 
ten,  or  that,  sitting  after  ten,  it  proceeded 
without  calling  over  the  names  of  the 
special  jurors,  in  a  dipahod  fashion  direct- 
ing  such  of  the  special  jury  as  were  in 
court  to  get  into  the  box  without  naming 
them,  and  then  proceeding  to  swear  two 
talesmen  to  make  the  jury.  Whichever 
be  the  true  construction  of  the  assignment 
of  error,  the  Court  has  full  control  over 
such  and  similar  irregularities  upon  motion ; 
and  in  that  proceeding  it  is  enabled  to 
decide  according  to  the  merits,  and  to  inter- 
fere or  not  according  as  the  irregularity 
complained  of  has  wrought  injustice  in  the 
particular  case;  of  which  good  examples 
win  be  found  in  Curtis  v.  March  (14), 
where  the  Court  granted  a  new  trial, 
because  the  Judge  through  mistake  had 
sat  before  ten,  and  a  verdict  was  found 
against  a  defendant  who  was  taken  by  sur- 
prise; and  in  Williams  v.  the  Great  West-^ 
em  Railway  Company  (15),  where  the  Court 
refused  a  new  trial  upon  a  verdict  properly 
found  for  a  railway  company  by  a  jury, 
one  of  whom  ¥ras  a  shareholder,  though 
that  faucX  was  unknown  to  the  opposite 
party.  In  this  form  of  proceeding  we  have 
no  such  control,  but  must  decide  ''aye" 
or  ''  no,'*  whether  there  be  ground  of  error, 
and  if  there  be,  we  have  no  alternative,  but 
must  reverse  the  judgment,  though  no  in- 
justice appears  to  have  been  done,  and, 
even  if  we  should  be  of  opinion  that  there 
is  no  cause  of  action  upon  the  record.  And 
in  our  opinion  that  equitable  jurisdiction 
to  which  the  plaintiff  might  have  appealed 
if  he  had  sustained  any  real  injustice,  is 
the  limit  of  our  authority  over  such  irregu- 
larities; for  the  record  of  a  superior  court, 
when  made  up,  is  the  conclusive  statement 
of  a  proceeding  conducted  with  all  the 
formalities  required  for  a  judgment,  and  it 
states,  either  expressly  or  by  necessary  im- 
plication, that  the  proceeding  was  one  in 
which  the  Court  exercised  its  jurisdiction 
in  a  judicial  way,  and  therefore  that  the 
jury  was  one  not  merely  in  name  but  in 

(14)  3  Hori.  &  N.  866;  8.c.  28  Law  J.  Rep.  (n.s.) 
Exch.  36. 

(16)  Ibid.  869  ;  s.  c.  28  Law  J.  Rep.  (n.s.) 
Exoh.2. 


law  and  fact,  and  that  the  Court  sat  at  a 
time  when,  and  was  otherwise  so  constituted 
that,  it  could  properly  exercise  jurisdic- 
tion. It  is  scarcely  necessary  to  observe 
that  with  respect  to  the  objections  urged,  a 
writ  of  error  in  fact  does  not  lie  to  correct 
an  error  of  the  Court  which  can  only  be  set 
right  by  a  writ  of  error  in  law,  when  such 
error  does  appear  and  ought  to  appear  on 
the  record — Mellish v. Richardson {\ij)^  and 
that  the  record  of  the  poatea  is  equally  con- 
clusive as  the  record  of  the  Court  itself : 
LUl^s  Pr<tctical  Register ^  tit.  *  Error,*  To 
shew  that  the  errors  assigned  are  in  contra- 
diction to  this  record,  it  is  only  necessary 
to  refer  to  the  old  form  of  entry  of  the 
postea  upon  the  record  in  Tidd^s  Forms, 
viz.  ''and  the  jurors  of  that  jury  being 
summoned,  some  of  them,  that  is  to  say, 
E.  F,'*  &c.  ''  come  and  are  sworn  upon  that 
jury,  and  because  the  residue  of  the  jurors 
of  that  jury  do  not  appear,  therefore  others 
of  the  bystanders  being  chosen  by  the 
sheriff  of  the  county  aforesaid,  at  the 
request  of  ^he  said  A.  B.  (or  C.  D.) 
and  by  the  command  of  the  said  Chief 
Justice  are  appointed  anew,  whose  names 
are  annexed  to  the  within-written  pannel, 
according  to  the  form  of  the  statute 
in  that  case  made  and  provided."  The 
Judges,  in  framing  the  present  compen- 
dious form  of  record  did  so  not  to  alter 
the  law  in  so  material  a  point,  but  to  ex- 
press shortly  and  in  a  manner  not  so  open 
to  former  objections  that  all  the  requisites 
for  having  a  sufficient  jury  had  been  ob- 
served. Upon  this  ground,  the  validity  of 
which  has  been  so  often  affirmed,  and  for 
such  convincing  reasons  in  the  authorities 
referred  to  by  the  Solicitor  General,  which 
we  need  not  recite,  we  are  satisfied  that  the 
judgment  is  not  open  to  either  of  the  objec- 
tions urged  against  it  by  the  plaintiff,  and 
that  it  ought  to  be  affirmed.  To  prevent 
misapprehension,  we  may  add  that  these 
and  like  objections  are  not  for  all  purposes 
admitted  by  demurring  to  the  assignment 
of  errors,  but  only  so  in  the  event  of  their 
being  properly  assigned  and  lawfully  assign- 
able as  ground  of  error.  In  this  case  it  was 
useless  to  inquire  into  the  facts,  because, 
admitting  them  for  argument's  sake  to  be 
true,  they  are  not  capable  of  being  assigned 
as  errors  in  fact,  and  we  cannot  allow  of 
their  validity  without  departing  from  au- 
(16)  7B.&C.  869. 
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cient  and  establialied  pirineiples  of  law.  TI10 
judgment  will  therefore  be  affirmed. 
Judgmextfor  the  de/emdaiU  afirmecL 
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Ship  and  Shipping — UteoMuremewt  of 
Tonnage  of  Steam  8hip9 — Merchant  Ship- 
ping Act,  17  ^  18  Vict,  c  104.  m.  23, 29.— 
Rvdt8^  Validity  of 

With  reference  to  regulating  the  made  of 
oKertaining  the  register  tonnage  of  steam 
ahipSy  the  2^rd  section  of  the  Merchant  Ship- 
ping  Act  (17  d^  18  Vict  e.  104.)  provides, 
that  in  every  ship  propelled  by  steam  power 
an  allowance  shall  be  made  for  the  space 
occupied  by  the  propelling  power,  and  thai 
the  amount  so  allowed  shall  be  deducted 
from  the  gross  tonnage  of  the  ship;  and  in 
directing  how  such  deduction  shall  be  estir 
matedy  the  section  makes  a  distinction  between 
ships  propelled  by  paddle-wheels  and  those 
propelled  by  screws,  and  provides  that  where 
the  tonnage  of  the  space  occupied  by  the  boilers 
and  machinery  is  above  a  certain  percentage, 
and  there  is  no  agreement  between  the  Comr 
missioners  of  Customs  and  the  owners,  the 
deduction  shall  consist  of  the  acttud  space  so 
occupied,  with  the  addition,  in  case  of  paddle- 
wheels,  of  one-half,  and  in  case  of  screws, 
of  three-fourths  of  the  tonnage  of  such  space, 
and  the  measurement  and  use  of  such  space 
shall  be  governed  by  the  rules  which  are  after- 
wards set  out  in  that  section.  The  29^A  sec- 
tion empowers  the  Commissioners,  with  the 
sanction  of  the  Boardof  Trade,  to  make  such 
modifications  and  edtertxtions  in  the  tonnage 
rules  as  may  become  necessary,  "  in  order 
to  the  more  accurate  and  uniform  applica- 
tion thereof,  and  the  effectual  carrying  out 
of  the  principles  of  admeasurement  therein 
adopted: " — Held«  that  this  last  section  did 
not  anthorize  the  making  of  rules  which, 
abolishing  the  distinction  betweeti  paddle^ 
wheels  and  screws,  in  estimating  the  deduc- 
tion to  be  made  for  space  occupied  by  boilers 
and  machinery,  substituted  one  uniform 
allowance  for  all  classes  of  steam  vessels, 
together  with  a  new  mode  of  ascertaining 
by  admeasurement  such  allowance. 

The  following  special  casx  was  stated 
by  consent  without  pleadings. 


The  plaintiffs  are  a  company 
between  England  and  Ireland^  and  are 
possessed  of  many  steam  Tessefe  of  hige 
tonnage,  which  are  used  by  them  in  thor 
trade  of  canying  passaigers  and  goods  to 
and  firom  Kngland  and  Ireland. 

The  defendant  is  one  of  the  sorreyon  of 
Customs  at  the  port  of  liyerpool,  and  repre- 
sents the  Comnussioneis  of  Cuirtoms,  with 
whom  the  present  question  has  arisen. 

The  question  in  dispute  arises  upon  iJie 
construction  of  certain  provisions  of  Uie 
Merchant  Shipping  Act^  1854,  which  regu- 
late the  mode  (^  ascertaining  the  registered 
tonnage  of  steamships,  and  as  to  the  power 
of  the  Commissioners  of  Customs  to  refuse 
the  allowanee  for  propelling  power,  whidi, 
as  the  plaintiff  inmst^  is  provided  for 
by  the  act  of  parliament  as  hereinafter 
mentioned. 

By  the  Merchant  Shipping  Act,  1854, 
(17  k  18  Vict  a  104.)  s.  23^  it  is  enacted 
as  follows:  ''In  every  ship  prc^)elled  by 
steam  or  other  power  requiring  engine-room, 
an  allowance  shall  be  made  for  the  space 
occupied  by  the  propelling  power,  and  the 
"amount  so  allowed  shall  be  deducted  firom 
the  gross  tonnage  of  the  ship  ascertaiaed  as 
aforesaid,  and  the  remainder  shall  be  deemed 
to  be  the  registered  tonnage  of  such  ship; 
and  such  deduction  shall  be  estimated  as 
follows  (that  is  to  say): 

(a)  As  regards  ships  propelled  by 
paddle-wheels  in  which  the  tonnage 
of  the  space  solely  occupied  by  «id 
necessary  for  the  proper  working  of  the 
boilers  and  machinery  is  above  20  per 
cent  and  under  30  per  cent,  of  the  gross 
tonnage  of  the  ship,  such  deduction 
shall  be  thirty-seven  one-hundredths  of 
such  gross  tonnage;  and  in  ships  propelled 
by  screws  in  which  the  tonnage  of  sack 
space  is  above  13  per  cent,  and  under 
20  per  cent,  of  such  gross  tonnage,  such 
deductions  shall  be  thirty-two  one-hun- 
dredths of  such  gross  tonnage. 

(6)  As  regards  all  other  ships,  the 
deduction  shall,  if  the  Commissioneis 
of  Customs  and  the  owner  both  agree 
thereto,  be  estimated  in  the  same  man- 
ner ;  but  either  they  of  he  may  in  their 
or  his  discretion  require  the  space  to  be 
measured  and  the  deduction  estimated 
accordingly;  and  whenever  such  measure- 
meut  is  so  required  the  deduction  shall 
consist  of  the    tonnage   of  the  qaace 
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actoaUj  ooenpied  hy  or  required  to  be 
inclosed  for  the  proper  working  of  the 
boilera  and  madnneiy,  with  the  addition 
in  the  case  of  ships  propelled  with  paddle- 
wheels  (^  one-hal^  and  in  the  case  of 
ships  propelled  with  screws  of  three- 
fourths  of  the  tonnage  of  snch  space; 
and  the  measiirement  and  use  of  snch 
space  shall  be  governed  by  the  following 
roles  (that  is  to  say) : 

(1.)  Measnre  the  mean  depth  of  the 
space  from  its  crown  to  the  ceiling  at 
the  limber  strake;  measure  also  three^ 
or,  if  necessaiy,  more  than  three  breadths 
of  the  space  at  the  middle  of  its  depth, 
taking  one  of  such  measurements  at  each 
end,  and  another  at  the  middle  of  the 
length ;  take  the  mean  iji  snch  breadths; 
measure  also  the  mean  length  of  the 
space  between  the  foremost  and  after* 
most  bulkheads  or  limits  of  its  length, 
excluding  such  parts  (if  any)  as  are  not 
actually  occupied  by  or  required  for  the 
proper  working  of  the  madiinery;  muiU 
tiply  together  these  three  dimensions  of 
length,  breadth  and  depth,  and  the  pro- 
duct will  be  the  cubicd  contents  of  the 
space  below  the  crown;  th«i  find  the 
cubical  contents  of  the  space  or  spaces 
(if  any)  above  the  crown  aforesaid,  which 
are  framed  in  for  the  machinery  or 
for  the  admission  of  light  and  air,  by 
multiplying  together  the  length,  depth 
and  breadth  thereof;  add  such  contents 
to  the  cubical  contents  of  the  space 
below  the  crown;  divide  the  sum  by 
100;  and  the  result  shall  be  deemed  to 
be  the  tonnage  of  the  said  space. 

(2.)  If  in  any  ship  in  which  the  space 
aforesaid  is  to  be  measured  the  engines 
and  boilers  are  fitted  in  separate  com* 
partments,  the  contents  of  each  shall  be 
measured  severally  in  Hke  manner,  ac- 
cording to  the  above  rules,  and  the  sum 
of  their  several  results  shall  be  deemed 
to  be  the  tonnage  of  the  said  space. 

(3.)  In  the  case  of  screw  steamers  in 
which  the  space  aforesaid  is  to  be  mea- 
sured, the  contents  of  the  shaft-trunk 
shall  be  added  to  and  deemed  to  form 
part  of  such  space,  and  shall  be  ascer- 
tained by  multipljdng  together  the  mean 
length,  breadth  and  depth  of  the  trunk, 
and  dividing  the  product  by  100. 

(4.)  If  in  any  ship  in  wluch  the  space 
dd  is  to  be  measured  any  alterati<m 


be  made  in  the  length  or  capacity  of 
such  space,  or  if  any  cabins  be  fitted  in 
such  space,  such  ship  shall  be  deemed  to 
be  a  ship  not  registered  until  re-measure- 
ment. 

(5.)  If  in  any  ship  in  which  the  space 
aforesaid  is  to  be  measured  any  goods 
or  stores  are  stowed  or  carried  in  such 
space,  the  master  and  owner  shall  each 
be  liable  to  a  penalty  not  exceeding 
100^." 

By  the  29th  section  of  the  same  act  it  is 
ftirther  enacted  as  follows:  ''The  Commis- 
sioners of  Customs  may,  with  the  sanction 
of  the  Treasury,  appoint  snch  persons  to 
superintend  the  survey  and  admeasurement 
of  ships  as  they  think  fit;  and  may,  with 
the  approval  of  the  Board  of  Trade,  make 
sudi  regulations  for  that  purpose  as  may 
be  necessary;  and  also,  with  the  like 
approval,  make  such  modifications  and 
alterations  as  frtmi  time  to  time  become 
necessary  in  the  tonnage  rules  hereby  pre- 
scribed, in  order  to  the  more  accurate 
and  uniform  application  thereof  and  the 
effectual  canying  out  of  the  principle  of 
admeasurement  herein  ad(^ted." 

There  are  several  other  sections  of  the 
act  which  have  some  bearing  on  this  ques- 
tion, and  to  which  it  may  be  usefal  to  refer, 
viz.,  sections  20,  21,  84,  86.  and  87. 

On  the  23rd  d  October  1860  the  Com- 
missioners of  Customs,  with  the  approval  of 
the  Board  of  Trade,  issued  the  following 
rules :  ''  In  pursuance  of  the  powers  granted 
by  the  29th  section  of  the  Merchant 
Shipping  Act,  1854,  the  Board,  with  the 
approval  of  the  Board  of  Trade^  direct,  with 
a  view  to  the  more  accurate  and  uniform 
application  of  the  principle  of  granting  a 
certain  allowance  to  steamers  for  their  pro- 
pelling powers,  that,  in  Heu  of  the  rules 
set  forth  in  section  23.  of  the  Merchant 
Shipping  Act,  and  in  paragraphs  4,  5,  6, 
18.  and  20.  of  instructions  to  measuring 
surveyors,  of  1855,  the  following  rules  be 
adopted  in  future,  viz. : 

(Rule)  In  every  ship  propelled  by  steam 
or  other  power  requiring  engine-room,  an 
allowance  of  space  or  tonnage  shaD  be  made 
for  the  space  occupied  by  the  propelling 
power ;  and  the  amount  so  allowed  ahall  be 
deducted  from  the  gross  tbnnage  of  the 
aiiip,  and  such  deduction  shall  be  estimated 
as  foUows : 

(1.)  Measure  the  mean  length  of  the 
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engine-room  between  the  foremost  and 
aftermost  bulkheads,  or  limits  of  its 
length,  excluding  such  parts,  if  any,  as 
are  not  actually  occupied  by  or  required 
for  the  proper  working  of  the  machmeiy ; 
then  measure  the  depth  of  the  ship  at 
the  middle  point  of  this  length  from 
the  ceiling  at  the  Umber  strake  to  the 
upper  deck  in  ships  of  three  decks  and 
under,  and  to  the  third  deck  or  deck 
above  the  tonnage  deck  in  all  other  ships; 
also  the  inside  breadth  of  the  ship,  dear 
of  spousing  (if  any)  at  the  middle  of 
the  depth;  multiply  together  these 
dimensions  of  length,  breadth  and  depth 
for  the  cubical  contents;  divide  this 
product  by  100,  and  the  quotient  shall 
be  deemed  to  be  the  tonnage  of  the 
engine-room,  or  allowance  to  be  deducted 
from  the  gross  toimage  on  account  of 
the  propelling  power. 

(2.)  In  the  case  of  ships  having  more 
thaoi  three  decks,  the  tonnage  of  the 
space  or  spaces  betwixt  decks  (if  any) 
above  the  third  deck,  which  are  framed 
in  for  the  machinery,  or  for  the  admission 
of  light  and  air,  found  by  multipl3^ng 
togetiber  the  length,  breadth  and  depth 
thereof,  and  dividing  the  product  by  100, 
shall  be  added  to  the  tonnage  of  such 
space. 

(3.)  In  the  case  of  screw  steamers  the 
tonnage  of  the  shaft-trunk  shall  be 
deemed  to  form  part  of  and  be  added  to 
such  space,  and  shall  be  ascertained  by 
mtdtiplying  together  the  length,  breadth 
and  depth  of  the  trunk,  and  dividing  the 
product  by  100. 

(4.)  In  any  ship  in  which  the  ma- 
chinery may  be  fitted  in  separate  com- 
partments, the  tonnage  of  each  such 
compartment  shall  be  measured  severally 
in  like  manner,  according  to  the  above 
rules,  and  the  sum  of  their  results  shall 
be  deemed  to  be  the  tonnage  of  the  said 
space. 

Ordered,  that  the  proper  officers  in  Lon- 
don, and  the  collectors  and  comptrollers  at 
the  outports,  do  govern  themselves  accord- 
ingly in  all  future  operations  for  estimating 
the  allowance  to  steamers  for  their  pro- 
peUing  powers;  and  with  regard  to  the 
engine-rooms,  or  allowance  to  the  steamers 
already  measured,  that  they  be  re-measured 
agreeably  to  the  above  modification  of  the 
rule  on  the  application  of  their  owners  or 


agents,  and  on  deliveiy  of  tiie  origmal  cer- 
tificate for  indorsement" 

At  the  time  of  the  passing  of  the  Mer- 
chant Shipping  Act)  1854,  the  plaintili 
were  and  still  are  possessed  of  (amongst 
other  ships)  the  paddle-wheel  steamer  <S^ 
Cohmba,  Her  tonnage  space,  solely  occu- 
pied by  and  necessary  for  the  proper  work- 
ing of  the  boilers  and  madiinery,  was 
and  is  above  30  per  cent,  d  her  gross 
tonnage. 

After  the  passing  of  the  said  act  the 
plaintiffs  applied,  in  accordance  with  the 
provisions  thereof^  to  have  the  said  ship 
measured,  and  the  vessel  was  accordingly 
measured  by  the  proper  officer,  and  a  deduc- 
tion for  the  space  occupied  by  the  pro- 
pelling power  was  allowed  according  to 
clause  (b)  of  the  23rd  section  of  the  act, 
including  the  addition  of  one-half  the  ton- 
nage of  tiie  space  of  the  propelling  power. 
Her  register  tonnage  for  dues  was  then 
ascertained  and  fixed  at  206  tons,  and  her 
tonnage  was  accordingly  so  entered  in 
the  registry  of  shipping  in  the  port  of 
Dublin. 

In  1862  the  plaintifEs  lengtiiened  the 
said  ship  St,  Cohmha  by  adding  to  her 
length  40  feet,  and  as  this  incrused  her 
tonnage,  it  became  necessary,  in  accordance 
with  tiie  provisions  of  the  Merchant  Ship- 
ping Act)  1854,  to  have  her  re-measored, 
and  she  was  accordingly  re-measured  by 
the  proper  officer  for  the  purpose  in  the 
port  of  Liverpool,  where  the  alterations  in 
her  were  b^ng  made,  and  without  any 
application  being  made  by  the  plaintifEs. 
'tha  tonnage  space  solely  occupied  by 
the  propelling  power  was  then  above  30 
per  cent,  of  her  tonnage,  as  before  men- 
tioned. 

On  this  re-measurement  the  gross  tonnage 
of  the  ship  was  increased  by  122  tons. 
The  officers  who  conducted  the  measure- 
ment measured  her  according  to  the  direc- 
tions contained  in  the  new  Customs  Rules 
of  the  23rd  of  October  1860.  They  allowed 
only  the  exact  space  occupied  by  or  required 
to  be  inclosed  for  the  proper  working  of 
the  boilers  and  machinery,  and  declined  to 
allow  the  one-half  the  tonnage  of  the  said 
space,  as  directed  by  the  23rd  section  of 
the  said  act  By  this  mode  of  measurement 
the  tonnage  for  dues  was  increased  to  456 
tons.  The  plaintiffs  objected  to  this  mode 
of  measuring  and  making  the  allowance  for 
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the  propelling  power,  and  required  to  have 
the  aUowance  made  according  to  their  views 
of  the  provisions  of  the  act  of  parliament, 
and  insisted  that  the  Commissioners  of 
CoBtoms  had  no  power  to  refuse  snch 
allowance. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  additional  allowance  of 
one-half  the  tonnage  of  the  space  occupied 
by  the  propelling  power  ought  or  not  to 
have  been  made  by  the  officers  of  registry 
at  Liverpool 

On  the  20th  of  June— 

Bcmll  (WcUkin  Williams  with  him) 
argued  for  the  plaintiffs,  and 

The  Solicitor  General  (Giffard  and  C. 
Pollock  with  him),  for  the  defendant. 

Cur,  adv.  vuU, 

KsATiKO,  J.  now  delivered  the  judg- 
ment of  the  Court  (1).  —  In  tids  case 
a  steamship  belonging  to  the  plaintifl^ 
called  the  SL  QoUmba  (paddle-wheel),  at 
the  passing  of  the  17  ^  18  Vict  c.  104. 
(the  Merchant  Shipping  Act),  had  been 
measured  under  the  provisions  of  the  23rd 
section  of  that  statute,  and  its  register 
tonnage  ascertained  in  the  mode  pointed 
oat  thereby.  An  increase,  however,  in  the 
length  of  tiie  ship  in  1862,  by  augmenting 
her  tonnage,  rendered  a  fresh  survey  neces- 
saiy,  and  she  was  accordingly  re-measured 
according  to  the  directions  contained  in 
certain  new  Custom  Rules  of  the  23rd  of 
October  1860,  framed  by  the  Commis- 
sioners of  Customs,  with  the  sanction  of 
the  Board  of  Trade,  the  application  of  which 
to  the  plaintiffs'  ship  increased  the  regis- 
tered tonnage  beyond  that  which  would 
have  resulted  from  a  measurement  under 
the  former  systenL  To  this  the  plaintiflfs 
objected,  and  contended  that  the  new  Rules 
issued  by  the  Commissioners  of  Customs 
were  inoperative  as  contrary  to  the  provi- 
sions of  the  act  of  parliament,  and  the  ques- 
tion for  ihe  Court  is,  whether  they  are  right 
in  that  contention,  and  we  think  they  are. 

The23rdsection  of  theMerchantShipping 
Act  provides  that^  in  every  ship  propelled  by 
steam,  "an  allowance  shall  be  made  for  the 
space  occupied  by  the  propelling  power,  and 
the  amount  so  allowed  shall  be  deducted 
from  the  gross  tonnage  of  the  ship,  .... 
and  such  deduction  shall  be  estimated  as 
<1)  Willee,  J.,  Bylw,  J.  and  Keating,  J. 


follows :  as  regards  ships  propeUed  by 
paddle-wheels  in  which  the  tonnage  of  the 
space  solely  occupied  by  and  necessary  for 
the  proper  working  of  the  boilers  and 
machinery  is  above  20  per  cent,  and  under 
30  per  cent,  of  the  gross  tonnage  of  the  ship, 
such  deduction  shall  be  thirty-seven  one- 
hundredths  of  such  gross  tonnage;  and  in 
ships  propelled  by  screws  in  which  the 
tonnage  of  such  space  is  above  13  i)er  cent 
and  under  20  per  cent  of  such  gross  ton- 
nage, such  deductions  shall  be  thirty-two 
one-hundredths  of  such  gross  tonnage."  In 
all  other  ships,  where  there  is  no  agreement 
between  the  Commissioners  and  the  owners, 
the  deduction  shall  consist  of  the  actual 
space  occupied  by  the  machinery,  &c.,  with 
tiie  addition  in  case  of  paddle-wheels  of 
one-half,  and  in  case  of  screws  of  three- 
fourths  of  the  tonnage  of  such  space, 
and  the  measurement  and  use  of  such 
space,  shall  be  governed  by  the  following 
rules;  and  then  follow  five  rules  for  mea- 
suring the  space  referred  to. 

The  29th  section  of  the  act  gives  power 
to  the  Commissioners,  with  the  sanction  of 
the  Board  of  Trade,  to  make  such  modifica- 
tions and  alterations  in  the  tonnage  rules  as 
may  become  necessary  in  '^  order  to  the  more 
accurate  and  uniform  application  thereof, 
and  the  effectual  carrying  out  of  the  prin- 
ciples of  admeasurement  therein  adopted." 
It  was  under  this  section  that  the  new  rules 
referred  to  were  made,  and  those  rules  in 
effect  repeal  the  provisions  of  section  23.  of 
the  statute  as  to  all  distinctions  between 
the  different  classes  and  kinds  of  steam 
vessels  therein  referred  to,  as  well  as  the 
different  deductions  appropriated  to  each 
class,  and  substitutes  one  uniform  allow- 
ance for  all  classes  of  steam  vessels,  together 
with  a  new  mode  of  ascertaining  by  ad- 
measurement such  allowance. 

The  Solicitor  General,  for  the  defendant, 
contended  that  the  provisions  in  the  statute 
establishing  the  distinctions  referred  to  were 
not  enactments  properly  so  called,  but  merely 
tonnage  rules,  the  alteration  of  which  by  the 
Commissioners  came  within  the  express 
powers  conferred  upon  them  by  section  29, 
and  that,  although  section  23.  was  subdivided 
into  several  rules,  yet  that  it  was  itself  a 
tonnage  rule,  and  so  within  these  powers, 
and  he  referred  to  the  mode  in  which  the 
rules  were  designated  in  the  margin  of  the 
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statute  in  sapport  of  his  viewa.  On  the 
other  hand,  it  was  insisted  that  the  tonnage 
rules  referred  to  in  section  29.  of  the  act 
were  the  rules  specified  as  such  in  the  dif- 
ferent sections  of  that  part  of  the  statute, 
and  which  regulate  the  mode  of  measure- 
ment and  nothing  more;  so  that  the  allow- 
ance of  any  deductions  firom  the  gross  ton- 
nage was  not  more  clearlyan  enactment  than 
the  direction  that  such  deduction  should  be 
estimated  according  to  the  specified  differ- 
ences in  the  classes  of  vessels  enumerated 
in  the  section,  whilst  the  mode  of  measuring 
the  spaces  according  to  such  classification 
is  expressly  governed  by  the  five  rules  set 
out  at  the  end  of  the  section,  nor  could  the 
statements  in  the  margin  control  or  affect 
the  terms  of  the  enactment  We  think  this 
the  correct  view  of  the  statute,  and  that  it 
was  not  the  intention  of  the  legislature  to 
give  to  the  Commissioners  the  powers  con- 
tended for  by  the  defendant  Whether  the 
new  rules  so  framed  would  or  would  not 
be  beneficial  to  the  mercantile  marine  of 
the  country,  is  a  question  which,  although 
mooted  at  the  bar,  we  do  not  inquire  into. 
The  rules  themselves  being,  in  our  opinion, 
fdtra  vireSf  our  judgment  will  be  for  the 
plaintiffs. 

JtidgffietU  for  the  plaintiffs. 


1865. 
June  19 


.} 


COLLES  AND  OTHEBS  V, 
EVANSON. 


Banh'upt — Lease,  Surrender  of — 1 2  <fe  1 3 
Vict.  c.  106.  s.  145. 

To  a  declaration  for  breaches  of  eovenaanU 
contained  in  a  kaecj  in  writinff,  of  certain 
premises  from  the  plaintiffs  to  the  defendant^ 
the  defendant  ^decided  his  discharge  in  bank- 
rupty,  a  refusal  by  the  credUonf  assignee  to 
accept  ike  lecue,  hds  own  execution  of  a  sur- 
render of  the  lease  to  the  plaintiffs,  his  tender 
of  the  deed  of  surrender,  and  offer  to  deliver 
up  possession  to  them,  toithout,  however, 
alleging  that  the  lease  was  lost  or  destroyed, 
or  that  he  was  prevevUed  from  giving  it  up : 
— Held,  that  Uie  plea  was  bad. 

This  was  a  demurrer  to  a  plear 
The  declaration  was  for  breaches  of  cove- 
nants contained  in  a  lease  of  certain  pra- 
mises  by  the  plaintiff  to  the  defendant^ 


vdiereby  the  defendant  undertook  to  pay 
certain  rent  and  keep  up  an  insoranoe  on 
the  premises. 

llie  fourth  plea^  after  alleging  at  length 
that  before  the  breaches  the  defendant 
had  petitioned  the  Court  of  Bankruptcy, 
had  been  adjudicated  bankrupt,  and  an 
assignee  appointed,  and  that  before  suit 
he  had  obtained  his  discharge,  went  on 
as  follows:  "And  the  defendant  fEuiJier 
says,  that  after  the  said  a^^intment  of 
the  said  creditors'  assignee  of  the  estate 
and  effects  of  the  defendant  as  herein- 
before mentioned,  and  before  this  suit, 
the  said  assignee  of  the  estate  and  effects  of 
the  defendant  declined  to  take  the  said 
lease  in  the  declaration  mentioned,  or  the 
benefit  thereof,  and  that  within  fourteen 
days  after  the  defendant  had  notice  that 
the  said  assignee  had  so  declined,  and 
before  this  suit,  he,  the  defendant^  duly  made 
and  executed  and  delivered  a  certain  deed 
under  his  seal,  whereby  he,  the  defendant, 
surrendered  to  the  p]ainti£&  the  said  demised 
premises,  and  all  the  residue  of  the  said 
term  then  to  come  and  unexpired  therein, 
and  all  his,  the  defendant's,  estate  and  inter- 
est therein,  and  was  then  and  before  this 
suit  ready  and  willing  to,  and  tendered  and 
offered  to  deliver  ^e  said  deed  to  the 
plaintiffs,  and  at  the  same  time  offered  to 
deliver  up  possessicm  of  their  said  premises 
to  the  plaintiffs  accordingly. 

To  this  plea  the  plaintiffs  demurred. 

Horace  Uoyd,  in  support  of  the  demuner. 
— The  case  of  Stack  v.  Sharpe  (1)  wiU  be 
relied  on  by  the  other  side ;  but  that  case 
has  been  disapproved  of — Crowder,  J.  and 
Willes,  J.,  in  Maples  v.  Pepper  (2),  and 
Parke,  R  in  Briggs  v.  Sowry  (3).  The  ease 
of  Manning  v.  Flight  (4)  shews  that  a  strict 
construction  should  be  put  on  a  section 
like  this. 

Coleridge,  in  support  of  the  plea. — ^13ie 
question  is,  whether  the  actuid  piece  of 
paper  is  to  be  given  up,  and  Sladc  y.  Sharpe 
(1)  is  an  authority  that  it  need  not  Tlie 
words  of  6  Gea  4.  c  16.  s.  75.  are  the 
same  as  in  section  145.  of  the  Bankrupt 

(1)  8  Ad.  A;  &  866. 

(2)  18  Cknn.  B.  Bep.  177;  i.e.  25  1mm  J.  Bcpi 
(H.s.)  C.P.  248.  • 

(8)  8  Mee.  &  W.  72d ;  b.  o.  11  Law  J.  Bqk 
(v.s.)  Exch.  198. 
(4)  8  B.  ft  Ad.  211. 
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Law  Consolidaiion  Act,  1849.  The  case  of 
Grimman  v.  Leg^e  (5)  and  other  cases  shew 
that  a  sarrender  destroys  a  lease.  Suppose 
the  lease  destroyed,  everything  possible 
has  been  done  by  the  lessee.  Suppose  the 
paper  delivered  up,  but  not  possession, 
the  words  but  not  the  spirit  of  the  sec- 
tion would  be  fulfilled;  and  this  shews 
that  a  literal  construction  is  not  to  be 
adopted 

Welles,  J. — This  w  an  action  by  a  lessor 
against  a  lessee,  on  the  covenants  in  a 
lease.  The  plea  is  founded  on  section  1 45.  of 
the  Bankrupt  Law  Consolidation  Act,  1849, 
and  contains  no  statement  that  the  lease 
b  lost  or  destroyed,  or  that  the  bankrupt 
is  prevented  from  giving  up  the  lease,  and 
I  therefore  think  the  plea  is  bad.  Section 
145.  seems  to  imply  that  it  contemplated  a 
discharge  on  the  giving  up  of  a  lease  in 
writing,  and  if  that  section  requires  a  literal 
construction,  and  applies  only  to  a  lease  in 
writing,  then  the  matter  seems  clear.  But 
still,  if  the  lessee  shewed  the  impossibility 
of  an  actual  delivery  up  of  the  lease,  and 
gave  up  possession  of  the  premises,  this 
might  be  sufficient.  Slack  v.  8harpe(l) 
puts  a  different  construction  on  the  section, 
and  I,  for  my  part,  do  not  say  that  that 
decision  is  not  right.  That  case  decides  that 
the  intention  is  to  relieve  the  tenant,  and 
that  the  section,  therefore,  applies  to  cases 
where  the  lease  is  by  parol;  and  the  lan- 
guage of  the  section  is  there  explained  to 
be  that  upon  giving  up  the  lease  ftf  any  J 
the  bankrupt  shall  not  be  liable.  It  is  urged 
here  that  we  should  act  on  that  case,  as  the 
defendant  has  executed  a  surrender  in  so 
far  as  he  has  not  been  prevented  by  the 
refusal  of  his  landlord.  But  in  order  to 
fulfil  the  requirements  of  Slack  v.  Skarpe 
(1)  the  plea  should  have  shewn  that  there 
was  no  lease  in  writing,  and  that  there  has 
been  a  substantial  compliance  with  the  sec- 
tion, and  I  am  of  opinion  that  it  is  bad  for 
not  shewing  the  impossibility  of  a  delivery 
up  of  the  lease. 

Btles,  J.  and  Keating,  J.  concurred. 
JttdffmerUfor  the  plaintiffs. 


1865. 
May  25. 


} 


Re  MARY  GRAHAM. 


Baron  and  Feme  —  Conveyance  —  Dis- 
peruinQ  with  Concurrence  of  Husband — 
3  de  4.^  Will.  4.  c.  74.  s.  91. 

The  Court  will  not  make  an  order  en- 
abling a  married  woman  to  convey,  under 
3  <^  4  WUL  4.  c,  74.  «.  91,  unless  there  has 
been  a  sale  of  the  property  which  she  is 
desirous  of  having  tJie  power  to  convey. 

Bridge  moved  for  an  order,  under  the 
3  &  4  Will.  4.  c.  74.  s.  91,  to  dispense  with 
the  concurrence  of  the  husband  of  Mary 
Graham  in  the  conveyance  of  certain  pro- 
perty by  her,  to  which  she  had  become 
entitled  under  the  will  of  her  late  father. 
It  appears  on  affidavit  that  the  husband 
has  deserted  his  wife,  and  has  not  been 
heard  of  for  fifteen  years,  and  his  resi- 
dence is  unknown.  Part  of  the  property 
has  been  sold,  and  it  is  probable  that  Mrs. 
Graham  may  sell  the  rest,  and  as  the  whole 
is  very  small,  it  is  asked  that  one  general 
order  enabling  her  to  convey  may  now  be 
made,  so  as  to  save  the  expense  of  a  future 
application  to  the  Court,  to  enable  her  to 
convey  the  rest  of  the  property  when  sold. 
The  Court  is  never  in  the  habit  of  inquir- 
ing to  whom  the  property  has  been  sold, 
nor  will  it  sanction  any  particular  form  of 
conveyance — In  re  Woodall  (1).  There  the 
rule,  as  drawn  up  in  that  case,  is  ^ven  in 
the  note  to  the  report,  and  it  gives  power 
to  the  married  woman  to  convey  her  in- 
terest in  the  property  generally  "to  such 
person  or  persons  as  she  may  think  fit." 

[Byles,  J. — No  authority  was  asked  of 
the  Court  in  that  case  for  such  a  general 
licence  as  is  here  asked  for.] 

Erle,  C.J. — The  practice  has  always 
been  to  make  the  order  only  where  there 
has  been  some  specific  sale.  It  is  now 
asked  that  the  married  woman  may  be 
enabled  to  convey  part  of  the  property  in 
case  she  should  find  a  purchaser  for  it. 
That  has  never  been  done,  and  the  Court 
cannot  make  such  general  order. 

Refused  as  to  such  general  order. 


^  (5)  8  B.  &  C.  324. 

Nbw  Skbiss,  34.— C.P. 


(1)  3  Com.  B.  Kep.  639. 
2T 
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THE  £AEL  OF  SHBEWSBUBT 
AND  ANOTHEB  V.  KEI6HT- 
LEY  AND  OTHERS. 


Statute,  Construction  of — Private  Estate 
Act — Leasing  Power — Destruction  of  Power 
—  Vesting  settled  Estates  in  Trustees  to  Sell. 

By  a  private  Estate  Act  of  1720  (6  Geo.  1. 
c.  29.)  a  family  settlement  of  certain  lands 
was  confirmed,  with  a  restriction  on  aliena- 
ation;  and  a  pouter  to  grant  leases  '^at  the 
usual  and  acctistomed  rents,  boons  and  ser- 
vices," UHXS  conferred  on  each  tenant  in  tail 
when  in  possession  under  the  limitations  of 
such  settlement  By  section  I,  of  an  act  of 
1803  (43  Geo.  3.  c.  40.)  a  portion  of  these 
lands  Ufos  vested  in  trustees  for  sale,  ^^  freed, 
released  and  discJiarged,  and  absolutely  ac- 
quitted, exempted  and  exonerated  of  and  from 
all  and  eveiy  the  uses,  trusts,  estates,  entails, 
remainders,  cimrges,  powers,  provisoes,  lim- 
itations and  agreements,  in  and  by,"  inter 
alia,  the  said  Estate  Act  of  1720,  created  and 
declared,  except  only  stich  leases  as  had  been 
theretofore  m^e  in  pursuance  of  t/ie  powers 
contained  in  the  said  settlement  and  act,  and 
the  trustees  were  to  re-invest  tlie  proceeds  of  the 
sale  in  the  purchase  of  other  lands  to  be  set- 
tled to  the  sam£  uses  and  subject  to  the  same 
powers  as  the  lands  so  sold,  Tlve  1th  section 
of  the  act  q/"  1803  enacted,  that  until  sale 
the  said  lands  should  be  held  and  enjoyed, 
and  tjie  rents,  issues  and  profits  thereof 
slumld  be  received  by  such  person  as  would 
have  been  entitled  thereto  in  case  such  act  had 
not  been  made : — Held,  that  the  power  of 
leasing  given  by  the  Estate  Act  o/  1720  was 
destroyed  as  to  the  lands  vested  in  the  trustees 
for  sale  by  the  act  of  1803,  udth  the  excep- 
tion only  of  the  leases  which  had  been  then 
made ;  and  that  therefore  a  lease  made  in 
1838,  in  conformity  with  such  power,  ufos 
void  as  against  tlie  heir,  notufithstanding 
section  7.  of  the  act  of  1803,  and  the  fact 
that  the  lands  had  never  been  sold. 

This  was  an  action  of  ejectment  brought 
by  the  plaintiffs  against  the  defendants  to  re- 
cover possession  of  certain  messuages,  lands, 
and  hereditaments,  in  the  township  of 
Oxton,  in  the  parish  of  Woodchurch  and 
county  of  Chester,  to  the  possession  whereof 
the  plaintiffs,  or  one  of  them,  claimed  to 
be  entitled,  and  to  eject  all  other  persons 
therefrom. 


The  cause  came  on  to  be  tried,  before 
Williams,  J.,  at  the  Spring  Assizes,  holden 
at  Chester,  1864,  when  a  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of 
the  Court  upon  the  following 

OASB. 

Charles  Earl  and  Duke  of  Shrewsbury, 
being  seised  in  his  demesne  as  of  fee  of 
the  whole  of  the  township  of  Oxton,  in  the 
county  of  Chester,  by  indentures  of  lease 
and  release,  dated  the  30th  and  31st  of  Oc- 
tober 1700,  settled  the  said  township  with 
other  lands,  after  his  own  death  and  falliureof 
hisLssue,  and  after  other  uses  not  necessary  to 
be  here  mentioned  and  since  determined,  to 
the  use  of  George  Talbot  for  life,  remainder 
to  the  first  and  other  sons  of  the  said  George 
Talbot  successively  in  tail  male,  remainder 
to  John  Talbot  for  life,  remainder  to  his 
first  and  other  sons  successively  in  tail 
male,  remainder  to  Sir  John  Talbot  for  life, 
remainder  to  the  first  and  other  sons  suc- 
cessively in  tail  male,  reversion  to  the  said 
Charles  Earl  and  Duke  of  Shrewsbury  in 
fee;  and  the  said  settlement  contained 
powers  of  jointuring  and  leasing. 

On  t^e  Ist  of  February  1717  the  said 
Duke  died,  having  by  his  will,  dated  the 
19th  of  July  1712,  devised  other  estates  to 
the  uses  of  the  said  settlement,  and  leaving 
his  cousin  Gilbert  Earl  of  Shrewsbury  his 
heir-at-law. 

By  indentures  of  lease  and  release,  dated 
the  3rd  and  4th  of  March  1718  (being  the 
settlement  on  the  marriage  of  the  said 
George  Talbot  and  Maiy  FitzwilUam),  the 
said  Gilbert  Earl  of  Shrewsbury  and  certain 
other  persons,  according  to  their  respective 
interests,  conveyed,  inter  cdioj  the  said 
township,  after  the  determination  of 
certain  estates  therein  (which  have  long 
since  determined)  to  the  use  of  the  said 
George  Talbot  for  life,  remainder  (subject 
to  a  jointure  rent-charge)  to  the  use  of  the 
first  and  other  the  sons  of  the  said  George 
Talbot  on  the  body  of  the  said  Mary  Fitz- 
william,  in  tail  male  successively,  remainder 
to  his  first  and  other  sons  by  any  after- 
taken  wife  successively  in  tail  male,  re- 
mainder to  the  said  John  Talbot  for  hfe, 
remainder  to  his  first  and  other  sons  suc- 
cessively in  tail  male;  and  the  now  stating 
settlement  contained  powers  of  jointuring 
and  leasing. 
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By  "The  Shrewsbury  Estate  Act,  1720" 
(6Gfeo.  1.  c.  29),  the  said  marriage  settle- 
ment and  all  the  uses  therein  limited  were 
ratified  and  confirmed. 

By  section  2.   of  the  said  act  it  was 
enacted  that,  after  the  decease  of  the  said 
George  Talbot  and  John  Talbot,  and  failure 
of  issue  male   of  their  respective  bodies 
(which  events  have  happened),  certain  lands 
formerly  of  the  said  Duke,  including  the 
said  township,  should  be  and  remain  to  the 
use  of  the  said  Gilbert  Earl  of  Shrewsbury 
for  life,  remainder  to  his  first  and  other 
8ons    successively  in   tail  male,    remain- 
der to  the  use  of  all  and  every  person  or 
persons  being  issue  male  of  the  body  of 
John  the  first  Earl  of  Shrewsbury,  to  whom 
the  title,  honour  and  dignity  of  Earl  of 
Shrewsbury  should,  after  the  decease  of  the 
said  Gilbert  Earl  of  Shrewsbury,  George 
Talbot  and  John  Talbot,  without  issue  male 
of  their  respective  bodies,  by  virtue  of  the 
letters  patent  of  creation  of  the  said  earl- 
dom, descend  and  come,  severally  and  sue-, 
cessively  one  after  another,  as  they  and 
every  of  them  should  succeed  to  and  inherit 
the  said  earldom,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies 
of  all  and  every  such  person  and  persons 
issuing  to  attend  and  wait  upon  the  said 
earldom,  and  to  be  annexed  to  and  descend 
with  the  same ;  and  the  said  act  contained 
powers  to  charge  portions  and  other  sums, 
and  a  restriction  on  alienation  of  the  said 
estates. 

By  section  10.  of  the  said  act  it  was 
enacted  that  it  should  be  lawful  for  the  first 
and  all  and  every  son  and  sous  of  the  body 
of  the  said  George  ^Talbot,  and  the  several 
and  respective  heirs  male  of  the  body  or 
bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  and  to  and  for  the  first 
and  every  other  son  and  sons  of  the  body 
of  the  said  John  Talbot,  of  Longford,  and 
the  several  and  respective  heirs  male  of  the 
body  or  bodies  of  all  and  every  such  son 
and  sons  lawfully  issuing,  and  also  to  and 
for  all  and  every  other  person  and  persons 
to  whom  the  said  hereditaments  and  pre- 
mises were  limited  by  the  said  act  succes- 
sively as  aforesaid,  by  any  deed  or  writing, 
by  them  respectively  to  be  signed  in  the 
presence  of  two  witnesses,  to  demise  or 
lease  all  or  any  parts  of  the  said  heredita- 
ments and  premises,  whereof  the  person 


making  such  lease  should  be  actually  pos- 
sessed, to  any  person  or  persons  in  posses- 
sion, and  not  in  reversion,  for  the  term  of 
three  lives  or  twenty-one  years,  or  for  any 
term  or  number  of  years  determinable  upon 
the  death  or  determination  of  three  lives, 
so  as  upon  all  and  every  such  lease  and 
leases  there  should  be  reserved  and  made 
payable  yearly  during  the  continuance  there- 
of the  usual  and  accustomed  yearly  rents, 
boons,  and  services,  with  power  of  re-entry 
for  non-payment  thereof,  and  with  the  usual 
provision  as  to  counterparts  of  the  said 
leases. 

At  the  time  of  the  passing  of  the  next- 
stated  act,  the  said  George  Talbot  was 
dead,  and  the  said  Gilbert  Earl  of  Shrews- 
bury was  also  dead,  and  the  title  of  Earl  of 
Shrewsbury,  and  the  aforesaid  heredita- 
ments and  premises,  had  descended  to 
Charles,  fifteenth  Earl  of  Shrewsbury,  who 
was  grandson  and  heir  male  of  the  body  of 
the  said  George  Talbot  by  the  said  Mary 
his  wife. 

By  an  act  passed  in  1803  (43  Geo.  3. 
c.  40),  intituled  "  An  Act  for  vesting  part 
of  the  settled  estates  of  the  Right  Honour- 
able Charles  Earl  of  Shrewsbury,  in  the 
counties  of  Salop,  Berks,  Wilts  and  Oxford, 
in  tnistees,  to  be  sold,  and  for  laying  out 
the  monies  to  arise  by  such  sale  in  the 
purchase  of  other  lands  to  be  settled  in  lieu 
thereof  to  the  same  uses  and  subject  to  the 
same  restrictions,"  after  recitals  shewing 
the  purposes  of  the  act,  it  was  enacted  that 
certain  hereditaments,  limited  and  settled 
by  the  said  indentures  of  the  3rd  and  4th 
of  March  1718,  and  "The  Shrewsbury 
Estate  Act,  1720,"  and  mentioned  in  the 
schedule  to  the  now  stating  act  (which 
schedule  included  the  whole  of  the  said 
township  of  Oxton)  should,  from  and  after 
the  passing  of  the  said  "  Shrewsbury  Estate 
Act,  1803,"  be  and  the  same  were  thereby 
vested  in  and  settled  upon  Thomas  Wright 
and  Charles  ConoUy,  Esquires,  their  heirs 
and  assigns  for  ever,  freed,  released  and 
discharged,  and  absolutely  acquitted,  ex- 
empted and  exonerated  of  and  from  all 
and  every  the  uses,  trusts,  estates,  entails, 
remainders,  charges,  powers,  provisoes, 
limitations  and  agreements  in  and  by  the 
said  indentures  of  settlement  of  the  30th 
and  31st  of  October  1700,  the  will  of  the 
said  Charles  Duke  of  Shrewsbuiy,  the  said 
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indentures  of  the  3rd  and  4th  of  March 
1718,  and  the  said  '*  Shrewsbury  Estate 
Act,  1720,"  respectively  created,  limited, 
provided  and  declared  of  and  concerning 
the  same  hereditaments  and  premises,  or 
any  of  them,  except  only  such  leases  as  had 
been  theretofore  made  or  granted  of  the 
same  res{>ectively,  in  pursuance  of  the 
powers  contained  in  the  said  settlement 
and  act  of  parliament,  upon  trust  that  they 
the  said  Thomas  Wright  and  Charles  Co- 
nolly  should,  with  all  convenient  speed, 
with  the  consent  and  approbation  of  the 
said  Charles,  the  then  Earl  of  Shrewsbury, 
to  be  testified  by  some  writing  under  lus 
hand,  and  after  his  decease  then  with  the 
consent  of  the  person  or  persons  who  should 
then  be  in  possession  of  the  said  estates 
respectively  by  virtue  of  the  limitations 
before  mentioned,  sell  and  dis|X)8e  of  the 
said  hereditaments  and  premises  so  by 
the  said  act  of  1803  vested  in  them  as 
aforesaid,  either  together  or  in  parcels,  by 
public  sale  or  private  contract^  unto  any 
person  or  persons  who  should  be  willing 
to  become  the  purchaser  or  purchasers 
thereof,  for  the  best  price  that  could  be 
reasonably  gotten  for  the  same,  and,  upon 
jmyment  of  the  purchase-monies  for  which 
the  said  hereditaments  and  premises  should 
be  sold,  should  convey  and  assure  the  same 
respectively  unto  and  to  the  use  of  the 
purchasers  thereof,  their  heirs  and  assigns 
re8i)ectively,  or  as  they  should  direct  or 
appoint,  freed  and  discharged  and  acquitted, 
exempted  and  exonerated  as  aforesaid 
The  said  act  also  provided  for  the  re-in- 
vestment of  the  proceeds  of  such  sales 
in  the  purchase  of  other  estates,  to  be 
settled  to  the  same  uses  and  subject  to 
the  Scame  powers  as  the  lands  which  had 
been  sold. 

By  the  7th  section  of  the  said  "  Shrews- 
bury Estate  Act,  1803,"  it  was  enacted 
that,  iu  the  mean  time,  and  until  the  said 
hereditaments  and  premises  by  the  said 
act  directed  to  be  sold  should  be  sold  in 
pursuance  of  the  trusts  aforesaid,  the  same 
premises  respectively  should  be  held,  pos- 
sessed and  enjoyed,  and  the  rents,  issues 
and  profits  thereof  should  be  had,  received 
and  taken  by  and  be  applied  to  and  for 
the  benefit  of  such  person  as  would  have 
been  entitled  thereto,  and  ought  to  have 
held,  possessed,  or  enjoyed  and  received 


the  same  respectively,  in  case  the  said  last- 
mentioned  act  had  not  been  made. 

The  8th  section  of  the  said  act  conferred 
powers  of  appointing  new  trustees  of  the 
said  act 

The  plaintiff  George  Rice  Lord  Dynevor 
has  been  duly  appointed  and  is  now  ^e 
sole  surviving  trustee  of  the  said  act,  and 
the  lands  for  the  recovery  of  which  this 
action  is  brought  are  now  vested  in  the 
said  George  Rice  Baron  Dynevor,  as  sach 
trustee  as  aforesaid,' but  subject  to  the 
leases  hereinafter  mentioned,  or  one  of 
them,  in  case  the  same  are  or  is  valid  and 
subsisting. 

The  lands  for  the  recovery  of  which  this 
action  is  brought  have  not,  nor  has  any  part 
thereof,  ever  been  sold  under  the  provisious 
of  the  said  act 

By  indenture  of  lease,  made  the  2iid 
of  November  1830  (which  for  the  purposes 
of  this  case  is  admitted  to  have  been  exe- 
cuted and  perfected  in  conformity  with  the 
powers  contained  in  the  act  of  1720,  save 
in  so  far  as  herein  appears  to  the  contrary), 
the  Right  Honourable  John  Earl  of  Shrews- 
bury being  then  heir  male  of  the  budy  of 
the  second  son  of  Geoi^ge  Talbut  (whose 
first  son  had  died  without  leaving  any  issue 
male),  son  of  Gilbert  Talbot,  in  the  said 
"Shrewsbury  Estate  Act,  1720,"  men- 
tioned, demised  eighty  acres  in  the  said 
township  of  Oxton  (part  of  which  arc  the 
lands  sought  to  be  recovered  in  this  action) 
to  Samuel  Ackerley  for  ninety-nine  yeirs, 
from  the  said  2nd  of  November  1830,  if 
three  persons  in  the  said  indenture  men- 
tioned should  so  long  live,  at  the  yearly 
rent  of  20^.  for  the  first  ten  years,  and  30/. 
for  every  year  after  the  first  ten  ;  the  said 
Samuel  Ackerley  covenanting  to  lay  out 
250/.  in  building  on  the  said  land  within 
five  years. 

By  iudeuture  of  lease  of  the  2nd  of  Feb- 
ruary 1838  (executed  and  perfected  in  like 
manner),  the  said  John  Earl  of  Shrewsbury, 
in  consideration  of  the  surrender  of  the  said 
lease  of  the  2nd  of  November  1830,  demised 
seventy-eight  acres  in  the  township  of  Oxton 
(which  are  the  lands  sought  to  be  recovered 
in  this  action)  to  Joseph  Robinson  Pim, 
for  ninety-nine  years,  if  three  persons  named 
in  the  said  lease  or  either  of  them  should 
so  long  live,  at  the  yearly  rent  of  30^,  the 
said  Pim  covenanting  to  lay  out  1,000^ 
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in  building  on  the  said  land  within  five 
years. 

One  of  the  three  persons  named  in  the 
last-mentioued  lease,  upon  whose  deaths 
the  same  is  determinable,  is  stiU  Uving. 

On  the  9th  of  November,  in  the  year 
of  our  Lord  1852,  the  said  John  Earl 
of  Shrewsbury  died,  without  leaving  any 
male  issue,  and  thereupon  Bertram  j^hur, 
the  seventeenth  and  last  Earl  of  Shrews- 
bury, succeeded  to  the  title  and  estates 
annexed  to  it.  He  died  a  bachelor  on  the 
10th  of  August  1856,  and  thereupon  the 
issue  male  of  Qeorge  Talbot,  on  whom  the 
estates  were,  by  the  settlement  of  the  Duke 
of  Shrewsbury  and  by  the  said  act  of  1720, 
settled  in  tall  male,  became  extinct,  and 
thereupon  (upon  failure  and  in  default  of 
issue  male  of  the  said  Gilbert  Earl  of 
Shrewsbury,  of  the  said  George  Talbot, 
and  of  the  said  John  Talbot,  in  the  said 
"Shrewsbury  Estate  Act,  1720,"  named) 
the  present  Earl  of  Shrewsbury  became  and 
now  is  the  person,  being  issue  male  of 
the  body  of  the  said  John,  first  Earl  of 
Shrewsbury,  to  whom  the  said  title,  honour 
and  dignity  of  Earl  of  Shrewsbury  did, 
after  the  decease  as  aforesaid  of  the  said 
Gilbert  Earl  of  Shrewsbury,  George  Talbot 
and  John  Talbot,  without  issue  male  of 
their  respective  bodies,  by  virtue  of  the 
said  letters  patent  of  creation  of  the  said 
earldom,  descend  and  come. 

Prints  of  the  Shrewsbury  Estate  Acts 
1720  and  1803  respectively,  and  copies  of 
the  leases  of  the  2nd  of  November  1830, 
and  of  the  2nd  of  February  1838,  respec- 
tively, were  to  be  taken  as  part  of  the  casa 

The  question  for  the  consideration  of 
the  Court  was,  whether  John  Earl  of 
Shrewsbury  had  power  to  demise  by  the 
said  indenture  of  lease  of  the  2nd  of  Feb- 
ruary 1838  the  lands  by  "  The  Shrewsbury 
Estate  Act,  1803,"  vested  in. the  trustees 
for  sale,  so  as  to  bind  the  plaintiffs. 

Manisty  (Hannen  with  him),  for  the 
plaintiffs.  —  It  is  admitted  that  if  the 
Shrewsbury  Estate  Act,  1720  (6  Geo.  1. 
c.  29),  had  remained  in  force,  John  Earl  of 
Shrewsbury  was  the  person  who  might 
have  granted  the  lease  in  question;  but  it 
is  subndtted  that  the  leasing  power  which 
was  conferred  on  him  by  section  10.  of  that 
act  was  destroyed  by  the  act  passed  in 


1803  (43  Geo.  3.  c.  40).  The  1st  section  of 
this  last  statute  recites  the  settlement  of 
March  1718  and  the  said  act  of  1720,  and 
recites  that  parts  of  the  settled  estates  con- 
sist of  undivided  shares,  and  others  are 
dispersed,  and  far  distant  from  the  Earl's 
principal  estates,  and  'Hhat  it  would  be 
greatly  for  the  benefit  of  the  said  Earl  and 
those  entitled  in  remainder  after  him  imder 
the  limitations  in  the  said  settlement  and 
act  of  parliament,  if  all  the  said  estates 
situated,"  i&c.  ''were  sold,"  and  it  then 
enacts  that  the  lands  and  hereditaments 
mentioned  in  the  schedule  to  the  act  (and 
which  includes  the  lands  sought  to  be 
recovered  in  this  action)  should  be  vested 
in  the  trustees  for  sale,  Wright  and  Go- 
noUy,  freed  and  dischai^ed  from  all  the 
powers  created  by  the  settlements  of  1700 
and  1718,  and  the  act  of  1720  (which 
would  include,  of  course,  the  powers  of 
leasing),  except  only  the  leases  as  had  been 
then  granted  under  such  powers.  The  words 
of  the  1st  section  of  the  act  of  1803,  which 
so  takes  the  lands  out  of  settlement  and 
vests  them  in  the  trustees  for  sale,  are 
fully  set  forth  in  the  case,  and  they  so 
completely  destroy  the  previously  existing 
powers  to  grant  leases,  that  the  Earl  had 
no  power  to  make  the  lease  he  did  in  1838. 
Sir  Hugh  Cairns  (MeUish  and  Kay  with 
him),  for  the  defendants. — The  lease  in 
question  is  good,  because  the  power  of 
leasing  conferred  on  the  Earl  by  the  first 
act,  and  which  it  is  admitted  by  the  other 
side  would  have  authorized  him  to  have 
made  such  lease  in  the  way  he  did,  if  the 
act  of  1803  had  not  been  passed,  was  not 
affected  by  such  last  act  as  to  lands  which 
had  not  been  sold  when  the  power  was 
exercised.  It  never  was  intended  by  the 
act  of  1803  that,  in  order  that  the  lands 
should  be  vested  in  trustees  for  sale,  the 
whole  machinery  of  enjoying  the  property 
(which  would  include,  of  course,  that  of 
leasing  it  for  the  best  rents)  should  be 
destroyed,  although  the  sale  might  pro- 
bably not  take  place  for  some  time,  and, 
as  has  been  the  case  here,  perhaps  not  even 
take  place  at  all.  But  the  7th  section  of 
this  act  of  1803  explains  this,  and  shews 
that  until  sale  the  estates  are  to  be  enjoyed 
as  if  that  act  had  not  been  passed,  and 
therefore,  conceding  the  legal  estate  in  fee 
was  vested  in  the  trustees,  still,  until  sale. 
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the  Earl  was  tenant  in  tail  in  equity,  and 
entitled  to  enjoy  the  rents,  issnes  and  pro- 
fits, and  as  a  necessary  consequence  to  have 
power  of  leasing,  such  power  being  a  neces- 
sary part  of  enjoying  the  estate.    It  cer- 
tainly was  very  desirable  in  this  case  that 
the  person  so  entitled  to  the  profits  should 
have  such,  for  as  the  trustees  had  only  a 
power  to  sell  and  no  power  to  lease,  if 
leases  were  to  be  granted  at  all,  they  could 
only  be  granted  by  virtue  of  tiiis  7th  sec- 
tion.  "  Of  all  kinds  of  powers,"  says  Lord 
Mansfield,  in   Taylor  v.  Horde  (1),   "  the 
most  frequent  is  that  to  make  leases.    For 
the  encouragement  of  farmers  to  occupy, 
stock  and  improve  the  land,  it  is  necessary 
they  should  have  some  permanent  interest 
Unless  the  owner  of  the  estate  for  life  was 
enabled  to  make  a  permanent  lease,  he 
could  not  enjoy  to   the   best  advantage 
during  his  own  time;  and  they  who  come 
after  must  suffer  by  the  land  being  un- 
tenanted, out  of  repair  and  in  a  bad  con- 
dition/'    And  in  Skeeles  v.  Shear! y  (2), 
Shad  well,  V.C.  observes,  "As  it  is  impos- 
sible that  a  settled  estate  can  be  enjoyed, 
except  by  means  of  the  exercise  of  a  power 
to  lease,   the  Courts   never  allow  leases 
granted  by  the  tenant  for  life  under  his 
power  to  be  defeated  by  the  exercise  of 
a  power  in  the  trustees  to   appoint  new 
uses  with  the  concurrence  of  the  tenant 
for  life."     To  the  same  effect  is  Sugden  an 
Powers,  8th  ed.  712,  and  Shannon  v.  Brad- 
street  (3),  where  Lord  Redesdale  shewed 
that  a  ix)wer  to  make  leases  was  a  power 
calculated  for  the  benefit  of  the  estate,  and 
ought  to  be  constnied  as  liberally  as  powers 
of  jointuring.    The  exercise  of  such  a  power 
would   not  impede  the   execution  of  the 
trust  to  sell ;  indeed,  in  practice,  estates  do 
not  sell  the  worse,  but,  on  the  contrary, 
the  better  for  being  tenanted  by  solvent 
tenants  at  their  full  value.     No   precise 
words  were  necessary  to  reserve  such  power 
of  leasing.  "  Powers,"  as  stated  by  Lord  St 
Leonards  (4),  "are  mere  declarations  of  trust ; 
and  therefore  any  words,  however  informal, 
which  clearly  indicate  an  intention  to  give 
or  reserve  a  power,  are  sufficient  for  the 
purpose."   Moreover,  the  giving  of  such  a 

(1)  1  Burr.  120. 

(2)  8  Sim.  158. 

(3)  1  Sch.  &  Lef.  61. 

(4)  Sogden  on  Powers,  8th  edit  102. 


power  to  one  who  had  no  estate,  or  only  an 
equitable  estate  for  life  in  the  lands,  Lb  not 
inconsistent  with  an  estate  in  fee  in  the 
trustees — Lonff  v.  Eankin  (5).  The  parties 
interested  in  passing  the  statute  of  1803 
could  have  had  no  object  in  destroying  the 
power  to  grant  leases,  and  there  can  be  no 
doubt  that  if  other  lands  had  been  bought 
with  the  proceeds  of  the  sale  of  the  lands  in 
question,  such  newly-acquired  lands  would 
have  been  subject  to  the  powers  of  leasing 
^ven  by  the  previous  act  of  settlement 
The  trust  under  section  7.  comes  in  as  the 
first  trust,  and  it  is  therefore  a  limitation 
of  the  estate  to  the  trustees  in  trust,  until 
sale,  to  allow  the  Earl  to  possess  the  estate, 
with  all  the  incidents  of  such  possession, 
namely,  that  of  leasing;  and  a  lease  granted 
under  such  power  would  not  be  defeated 
by  the  subsequent  execution  of  the  power 
of  sale — Sugdea  on  Powers,  8Ui  edit  489 
to  491. 

Manitty,  in  reply.  —  The  power  of 
leasing  given  by  section  10.  of  the  statute 
of  1720  was  not  at  the  best  rents  which 
could  be  gotten,  but  "  at  the  usual  and 
accustomed  yearly  rents,  boons,  and  ser- 
vices," so  that  there  would  be  nothing  to 
prevent  the  lessor  from  taking  a  fine  on  the 
granting  of  the  lease.  The  statute  of  1803 
directs  the  trustees  to  sell  freed  and  dis- 
charged from  the  powers  of  leasing,  except 
as  regards  leases  then  already  granted ;  aud 
there  is  nothing  in  the  7th  section  in  any 
way  to  alter  this.  That  section  enacts  no 
more  than  equity  would  have  allowed  to 
the  Earl  in  the  absence  of  any  such  clause. 

Erle,  C.J. — I  am  of  opinion  that  our 
judgment  should  be  for  the  plaintiff  By 
the  statute  of  1720,  the  settlement  of 
March  1718  was  confirmed,  and  the  lands 
being  thus  in  settlement,  by  section  10.  of 
that  statute  a  leasing  power  was  given  to 
each  respective  tenant  in  tail  who  should 
come  into  possession  of  the  hereditaments 
under  the  limitations  contained  in  that 
settlement ;  and  it  is  obvious  that  it  would 
be  to  the  advantage  of  such  tenant  in  pos- 
session not  to  lease  at  the  best  rents  that 
could  be  obtained,  but  at  the  usual  and 
accustomed  rents,  boons  and  services,  l^oyf^ 
the  estates  being  so  settled,  then  came  the 
statute  of  1803,  whereby  a  portion  of  such 

(5)  Sogden  on  Powen,  Appendix,  895,  8th  9£^ 
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estates  was  taken  out  of  settlement  and 
vested  in  trustees  for  sale,  with  directions 
to  re-invest  the  proceeds  in  the  purchase  of 
other  lands  to  be  settled  to  the  same  uses 
and  subject  to  the  same  powers  as  the 
estates  which  had  been  sold ;  and  the  words 
of  the  1st  section  of  that  act  are  remark- 
ably strong ;  they  state  that  the  lands  are 
to  be  ''  freed,  released  and  discharged^  and 
absolutely  acqtdtted,  exempted  and  exone- 
rated of  and  from  all  and  eveiy  the  uses, 
trusts,  estates,  entails,  remainders,  charges, 
powerSj  provisoes,  limitations  and  agree- 
ments in  and  by,''  inter  aliay  the  said  act 
of  1720  created  and  declared;  and  the  said 
1st  section  vests  the  lands  so  exonerated  in 
trustees  in  fee,  on  trust  for  sale,  and  to 
convey  the  same  to  the  purchasers,  "  freed 
and  discharged  and  acquitted,  exempted 
and  exonerated  as  aforesaid."  Now,  if  there 
was  nothing  more  in  the  act  than  this, 
there  would  be  an  end  of  the  power  of 
leasing  given  by  the  previous  act  of  1720; 
but  there  is,  however,  the  7th  section,  which 
enacts,  that  until  the  lands  be  sold  they 
"should  be  held,  possessed  and  enjoyed, 
and  the  rents,  issues  and  profits  thereof 
should  be  had,  received  and  taken  by,  and 
be  applied  to  and  for  the  benefit  of  such 
person  as  would  have  been  entitled  thereto" 
if  the  act  had  not  passed.  The  question  is, 
whether  these  words  are  to  be  cons.trued 
in  their  literal  sense,  so  as  to  give  to  the 
Earl  for  the  time  being  the  right  to  receive 
and  take  the  rents,  issues  and  profits  only, 
or  whether  they  are  to  be  so  construed  that 
in  respect  of  the  lands  not  sold  the  Earl 
was  to  derive  all  the  powers  which  were 
conferred  on  him  by  the  settlement  statute 
of  1720,  and  amongst  them  the  leasing 
power  given  by  section  10.  of  that  act. 
The  ordinary  acceptation  of  the  words 
would  be  only  to  allow  the  Earl  for  the 
time  being  to  receive  the  rents  and  profits 
from  the  demises  already  made.  I  agree  with 
Sir  Hugh  Cairns  there  would  have  been 
nothing  more  satisfactory  to  the  estate  than 
for  the  tenant  in  tail  to  have  had  the  power 
of  granting  leases,  if  he  had  been  bound  to 
have  got  the  best  rents,  but  that  is  not  so; 
and  I  think  we  should  be  defeating  the 
statute  of  1803  by  holding  that  the  tenant 
in  tail  had  such  power  to  lease  for  lives, 
and  take,  perhaps,  a  considerable  fine  for 
the  lease,  and  so,  in  fact,  to  sell  the  land 


during  the  time  the  tenancy  should  last. 
I  have,  therefore,  come  to  the  conclusion 
that  the  power  of  leasing  was  not  revived 
by  the  7th  section,  and  that  our  judgment 
should  be  for  the  plaintiffs. 

WiLLES,  J. — 1  am  of  the  same  opinion. 
At  one  time,  under  the  influence  of  the 
argument  addressed  to  us  by  the  learned 
counsel  on  the  part  of  the  defendants.  I 
was  disposed  to  think  that  section  7.  of  the 
act  of  1803  included  the  power  to  make 
such  leases  as  would  come  within  the  terms 
of  section  10.  of  the  act  of  1720;  but  I  am 
now  satisfied  that  the  question  which  that 
woulid  raise  }a  not  the  question  on  which 
our  decision  should  turn.  Take,  for  ex- 
ample, a  lease  which  might  be  made  in 
1803,  under  the  powers  given  by  section 
10.  of  the  act  of  1720,  and  in  respect  of 
which  the  usual  and  accustomed  rent  had 
been  reserved  iNow  it  is  clear  that  at 
the  time  this  lease  was  granted,  the  lessor 
might  have  taken  a  fine  from  the  tenant, 
with  a  covenant  by  him  to  lay  out  a  large 
sum  of  money  on  the  land;  for  so  long  as 
the  usual  and  accustomed  rent  was  reserved, 
the  landlord  might  have  taken  for  the  lease 
any  such  fine  as  might  be  agreed  on  between 
him  and  the  tenant.  Such  a  transaction 
would,  in  effect,  be  a  sale  of  the  land  in 
fuiuro;  and  whether  such  a  lease  comes 
within  the  meaning  of  section  7.  of  the  act 
of  1803  depends  on  the  question  whether 
that  section  deals  only  with  the  profits  as 
they  from  time  to  time  arise,  or  whether 
it  deals  with  the  future  profits.  I  am  of 
opinion  that  it  deals  with  the  former  only ; 
and,  further,  I  am  of  opinion  that  that 
7th  section,  being  a  declaratory  enactment, 
cannot  authorize  anything  contrary  to  that 
which  the  trustees  are  directed  to  do  by 
the  1st  section ;  and  that  leads  me  to  the 
conclusion  that  present  profits  only  are 
dealt  with  by  the  7th  section.  According 
to  that  section,  the  rents  and  profits  are  to 
be  received  by  the  tenant  in  tail  for  the  time 
being,  as  if  this  act  had  not  been  passed ;  and 
I  think  that  those  words  "  rents  and  profits" 
are  not  to  have  the  effect  of  enabling  such 
tenant  to  enjoy,  not  only  the  rente  and 
profite  for  the  time  being,  but  those  in 
futuro.  It  appears  to  me  that  the  7th 
section  excludes  everything  more  than  the 
temporary  enjoyment  of  the  rents  and  pro- 
fite for  the  time  being ;  and  I  think  that 
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the  exception  in  the  l»t  section  in  favour 
of  leases  then  granted  shews  that  the 
framers  of  the  act  had  in  their  mind  this 
power  of  leasing  under  section  10.  of  the 
previous  act,  and  that  they  did  not  intend 
that  it  should  be  exercised.  For  these 
reasons,  I  do  not  think  that  such  power 
has  been  preserved,  and  I  revert  to  the  con- 
elusion  that  the  lease  in  question  is  void. 

Byles,  J. — I  am  of  the  same  opinion. 
The  key  to  the  right  interpretation  of  the 
statute  of  1803  is,  I  think,  to  be  found  in  its 
preamble.  It  appears  from  that,  that  several 
of  the  estates,  including  the  subject-matter 
of  this  action,  were  dispersed  in  different 
counties,  and  that  it  was  desirable  they 
should  be  sold  for  the  most  money,  and  that 
the  money  arising  from  such  sale  should  be 
invested  in  the  purchase  of  other  estates,  to 
be  settled  to  the  same  uses  as  the  settled 
estates.  The  first  and  paramount  object  of 
the  act  was,  therefore,  to  sell  the  lands  for 
the  best  prices;  and  that  would  be  defeated 
if,  just  before  such  sale,  they  could  be  demised 
at  what  might  be  termed  nominal  rents. 
The  act,  therefore,  declares  that  all  the 
powers  of  leasing  given  by  the  act  of  1720 
should  be  destroyed  ;  but  that  in  the  mean 
time,  until  the  lands  were  sold,  the  parties 
entitled  to  the  rents  and  profits  were  to 
receive  them  as  if  the  act  had  not  been 
made;  but  if,  as  has  been  pointed  out  by  the 
Chief  Justice  and  my  Brother  Willes,  their 
power  of  making  leases  was  preserved,  they 
would  take  not  only  the  rents  and  profits, 
but  the  purchase-money  for  the  time  the 
leases  had  to  run.  Are  we  to  imply  the  exist- 
ence of  such  a  power?  The  act  carefully 
excepts  leases  which  had  been  already 
granted,  and  if  this  power  was  intended  to 
remain,  why  was  it  not  expressed?  More- 
over, the  act  states  that  the  trustees  "should 
with  all  convenient  speed"  sell  the  lands, 
so  that  it  contemplated  a  sale  within  a  rea- 
sonable time  after  the  act  was  passed.  I 
hope  that  our  judgment  wiU  do  no  injustice, 
and  that  the  lessee  will  have  ample  redress 
from  the  covenant  for  quiet  enjoyment. 

Smith,  J. — I  also  agree  that  our  judg- 
ment should  be  for  the  plaintiffs.  I  think 
the  act  of  1803  vested  the  lands  in  the 
trustees  in  fee  simple,  freed  and  discharged 
from  all  the  powers  and  estates  created  and 
declared  by  the  previous  act,  with  one  excep- 
tion only,  namely,  the  then  existing  leases  ; 


and  I  think,  also,  that  in  the  clause  where 
such  exception  was  expressly  made,  was  the 
apt  place  to  have  inserted  an  exception  in 
respect  of  this  power  of  leasing,  if  it  had 
been  intended  that  such  power  should  be 
preserved.  The  question,  however,  is  whe- 
ther such  power  has  been  preserved  by 
section  7.  One  certainly  would  expect  to 
find  some  strong  words  to  shew  that  the 
direct  effect  of  section  1.  was  not  intended 
in  this  respect  to  take  place;  but  I  cannot 
collect  any  such  intention  from  the  words 
which  are  used  in  that  7th  section.  That 
section,  and  every  word  in  it,  may,  on  the 
contrary,  be  satisfied  without  disturbing  the 
legal  estate  in  fee  as  vested  in  the  trustees 
by  the  1st  section.  I  am  therefore  of  opin- 
ion, that  when  the  lease  in  question  was 
granted,  the  power  of  making  such  a  lease 
did  not  exist 

JvdgvMfid  for  the  plaintiffs. 
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THE  EARL  OF  SHBEWSBrRY 
AND  OTHERS  V.  BEAZLEY  AND 
OTHERS. 


Statute,  Construction  of — Private  Estate 
Act — Power  of  Leasing — SettleTnetU, 

By  a  private  act  of  parliament  certain 
lands  were,  in  1720,  settled  on  those  trko 
should  be  Earls  of  Shretcfsbury,  In  1803 
a  portion  of  these  estateSy  by  another  aet^ 
were  vested  in  trustees  for  sale,  freed  from 
the  uses,  d:c.  of  the  prior  a^ct,  ttnth  a  promston 
that  till  sale  they  should  he  held  for  the  benefit 
of  those  who  but  for  the  act  would  be  entitled. 
In  1843,  hy  a  third  act,  which  provided 
for  the  sale  of  another  portion  of  the  above 
estates,  it  was  also  provided  thcU  those  to  whom 
the  estates  limited  liy  the  first  act  were  succes- 
sively limited  when  by  virtue  of  the  limita- 
tions  they  came  into  possession  or  were  enti- 
tled to  the  profits  of  the  lands  which  should 
for  the  tim£  being  stand  limited  and  settled 
to  such  of  the  uses  of  the  said  first  act  as 
should  then  be  subsisting  or  capable  of  effect, 
might  lease  them  in  a  parti/yular  way: — 
Held,  on  the  construction  of  the  acts,  that 
thU  power  of  leasing  extended  to  lands  vested 
in  trustees  under  the  second  act  and  still 
unsold 

This  was  an  action  of  ejectment,  brought 
by  the  plaintiffs  against  the  defendants, 
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to  recover  possession  of  certain  messuages, 
lands  and  hereditaments  in  the  township 
of  Oxton,  in  the  parish  of  Woodchurch 
and  county  of  Chester,  to  the  possession 
whereof  the  pLuntiffs  or  one  of  them 
claimed  to  be  entitled,  and  to  eject  all 
other  persons  therefrom. 

The  cause  came  on  to  be  tried,  before 
the  Honourable  Mr.  Justice  Williams,  at 
the  Spring  Assizes  holden  at  Chester,  1864, 
when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  upon 
the  following 

CASE. 

Charles  Earl  and  Duke  of  Shrewsbury, 
being  seised  in  his  demesne  as  of  fee  of 
the  whole  of  the  township  of  Oxton,  in  the 
county  of  Chester,  by  indentures  of  lease 
and  release  dated  the  30th  and  31st  of 
October  1700,  settled  the  township  with 
other  lands,  after  his  own  death  and  failure 
of  his  issue,  and  after  other  uses  not  neces- 
sary to  be  here  mentioned  and  since  deter- 
mined, to  the  use  of  Gborge  Talbot  for  life, 
with  remainder  to  the  first  and  other  sons 
of  the  said  George  Talbot  successively  in 
tail  male,  remainder  to  John  Talbot  for 
life,  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  remainder  to  Sir 
John  Talbot  for  life,  remainder  to  the  first 
and  other  sons  successively  in  tail  male, 
reversion  to  the  said  Charles  Earl  and 
Duke  of  Shrewsbury  in  fee;  and  the  said 
settlement  contained  powers  of  jointuring 
and  leasing. 

On  the  1st  of  February  1717  the  said 
Duke  died,  having  by  his  will,  dated  the 
19th  of  July  1712,  devised  other  estates 
to  the  uses  of  the  said  settlement,  and 
leaving  his  cousin  Gilbert  Earl  of  Shrews- 
bury his  heir-at-law. 

By  indentures  of  lease  and  release,  dated 
the  3rd  and  4th  of  March  1718  (being  the 
settlement  on  the  marriage  of  the  said 
George  Talbot  and  Mary  Fitzwilliam),  the 
said  Gilbert  Earl  of  Shrewsbury  and  cer- 
tain other  persons,  according  to  their  respec- 
tive interests,  conveyed,  inter  alia,  the  said 
township,  after  the  determination  of  certain 
estates  therein  (which  have  long  since 
determined)  to  the  use  of  the  said  George 
Talbot  for  life,  remainder  (subject  to  a 
jointure  rentcharge)  to  the  use  of  the  fiirst 
and  oUier  the  sons  of  the  said  George 
Talbot  on  the  body  of  the  said  Mary  Fitz- 
Nkw  Sbriis,  34.— C.P. 


wUliam,  in  tail  male  successively,  remainder 
to  his  first  and  other  sons  by  any  after- 
taken  wife  successively  in  tul  male,  re- 
mainder to  the  said  John  Talbot  for  life, 
remainder  to  his  first  and  other  sons  succes- 
sively in  tail  male;  and  the  now  stating 
settlement  contained  powers  of  jointuring 
and  leasing. 

By  "  The  Shrewsbury  Estate  Act,  1720" 
(6  Geo.  1.  c  29),  the  said  marriage  settle- 
ment and  all  the  uses  therein  limited  were 
ratified  and  confirmed.  By  section  2.  of 
the  said  act  it  was  enacted  that,  after  the 
decease  of  the  said  Gkorge  Talbot,  and 
failure  of  issue  male  of  his  body  (and  other 
events  which  have  happened),  certain  lands 
of  the  said  Duke,  including  the  said 
township,  should  be  and  remain  to  the  use 
of  the  said  Gilbert  Earl  of  Shrewsbury  for 
life,  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  remainder  to  the 
use  of  all  and  every  person  or  persons  being 
issue  male  of  the  body  of  John  the  first  Earl 
of  Shrewsbury,  to  whom  the  title,  honour 
and  dignity  of  Earl  of  Shrewsbury  should, 
after  the  decease  of  the  said  Gilbert  Earl  of 
Shrewsbury,  George  Talbot  and  John  Tal- 
bot without  issue  male  of  their  respective 
bodies,  by  virtue  of  the  letters  patent  of 
creation  of  the  said  earldom,  descend  and 
come,  severally  and  successively  one  after 
another,  as  they  and  every  of  them  should 
succeed  to  and  inherit  the  said  earldom, 
and  of  the  several  and  respective  heirs  male 
of  the  body  and  bodies  of  all  and  every 
such  person  and  persons  issuing  to  attend 
and  wait  upon  the  said  earldom,  and  to  be 
annexed  to  and  descend  with  the  same; 
and  the  said  act  contained  powers  to 
charge  portions  and  other  sums,,  and  a 
restriction  on  alienation  of  the  said  estates. 
By  section  10.  of  the  said  act  it  was 
enacted,  that  it  should  be  lawful  for  the 
first  and  all  and  every  son  and  sons  of  the 
body  of  the  said  Gkorge  Talbot,  and  the 
several  and  respective  heirs  male  of  the  body 
or  bodies  of  all  and  every  such  son  and 
sons  lawfully  issuing,  and  to  and  for  the 
first  and  every  other  son  and  sons  of  the 
body  of  the  said  John  Talbot,  of  Longford, 
and  the  several  and  respective  heirs  male  of 
the  body  and  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  and  also  to 
and  for  all  and  every  other  person  and 
persons  to  whom  the  said  hereditaments 
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and  premises  were  limited  by  the  said  act 
Buccessiyely  as  aforesaid,  by  any  deed  or 
writing,  by  them  respectively  to  be  signed 
in  the  presence  of  two  witnesses,  to  demise 
or  lease  all  or  any  parts  of  the  said  here- 
ditaments and  premises,  whereof  the  person 
making  such  lease  should  be  actually  pos- 
sessed, to  any  person  or  persons  in  posses- 
sion, and  not  in  reversion,  for  the  term  of 
three  lives  or  twenty-one  years,  or  for  any 
term  or  number  of  years  determinable  upon 
the  death  or  determination  of  three  lives, 
80  as  upon  all  and  every  such  lease  and 
leases  there  should  be  reserved  and  made 
payable  yearly  during  the  continuance 
thereof  the  usual  and  accustomed  yearly 
rents,  boons  and  services,  with  power  of 
reentry  for  non-payment  tliereo^  and  with 
the  usual  provision  as  to  counterparts  of 
the  said  leases. 

At  the  time  of  the  passing  of  the  next- 
stated  act,  the  said  Gkorge  Talbot  was 
dead,  and  the  said  Gilbert  Earl  of 
Shrewsbury  was  also  dead,  and  the  title 
of  Earl  of  Shrewsbury  and  the  aforesaid 
hereditaments  and  premises  had  descended 
to  Charles  fifteenth  Earl  of  Shrewsbury, 
who  was  grandson  and  heir  male  of  the 
body  of  the  said  George  Talbot  by  the  said 
Mary  his  wife. 

By  an  act  passed  in  1803  (43  Geo.  3. 
c  40),  intituled  '  An  act  for  vesting  part  of 
the  settled  estates  of  the  Right  Hon.  Charles 
Earl  of  Shrewsbury  in  trustees  to  be  sold, 
and  for  laying  out  the  monies  to  arise  by 
such  sale  in  the  purchase  of  other  lands,  to 
be  settled  in  lieu  thereof  to  the  same  uses 
and  subject  to  the  same  restrictions,'  after 
recitals  shewing  the  purposes  of  the  act,  it 
was  enacted,  that  certain  hereditaments 
limited  and  settled  by  the  said  indentures 
of  the  3rd  and  4th  of  March  1718,  and 
"The  Shrewsbury  Estate  Act,  1720,"  and 
mentioned  in  the  schedule  to  the  now- 
stating  act  (which  schedule  included  the 
whole  of  the  said  township  of  Oxton), 
should,  from  and  after  the  passing  of  the 
said  reciting  act,  be  and  l^e  same  were 
thereby  vested  in  and  settled  upon  Thomas 
Wright,  Esq.  and  Charles  Conolly,  Esq., 
their  heirs  and  assigns  for  ever,  freed, 
released  and  discharged,  and  absolutely 
acquitted,  exempted  and  exonerated  of  and 
from  all  and  every  the  uses,  trusts,  estates, 
entails,  remainders,  charges,  powers,  pro- 


visoes, limitations  and  agreements  in  and 
by  the  said  indentures  of  settlemoit  of  the 
30th  and  31st  of  October  1700,  the  will  of 
the  said  Charles  Duke  of  Shrewsbury,  the 
said  indentures  of  the  3rd  and  4tih  of  March 
1718,  and  the  said  '<  Shrewsbury  Estate 
Act,  1720,"  respectively  created,  limited, 
provided  and  declared  of  and  ooncenung 
the  same  hereditaments  and  premises,  or 
any  of  them,  except  only  sudi  leases  as 
had  been  theretofore  made  or  granted  of 
the  same  respectively  in  pursiumce  of  the 
powers  contained  in  the  said  settlement 
and  act  of  parliament,   upon    trust   that 
they,  the  said  Thomas  Wright  and  Charles 
Conolly,  should,  with  all  convenient  speed, 
with  the  consent  and  approbation  of  the 
said  Charles,   the   then  Earl  of  Shrews- 
bury,  to    be    testified    by  some   writing 
under  his  hand,   and  after     his   decease 
then  with  the  consent  of  the  person  or 
persons  who  should  then  be  in  possession 
of  the  said  estates  respectively,  by  virtue  of 
the  limitations  before  mentioned,  sell  and 
dispose  of  the  said  hereditaments  and  pre- 
mises so  by  the  said  act  of  1803  vested 
in  them  as  aforesaid,  either  together  or  in 
parcels,  by  public  sale  or  private  contract, 
unto  any  person  or  persons  who  should  be 
willing  to  become  the  purchaser  or  poi^ 
chasers  thereof,   for  the  best  price  that 
could  be  reasonably  gotten  for  the  same; 
and,  upon  pajrment  of  the  purchase-monies 
for  which  the  said  hereditaments  and  pre- 
mises should  be  sold,  should  convey  and 
assure  the  same  respectively  unto  and  to 
the  use  of  the  purchasers  thereof^  or  as 
they  should  direct  or  appoint,  freed  and 
disdiaiged,  and  acquitted,  exempted  and 
exonerated  as  aforesaid.   The  said  act  also 
provided  for  the  re-investment  of  the  pro- 
ceeds of  such  sales  in  the  purchase  of  other 
estates,  and  to  be  settled  to  the  same  uses 
and  subject  to  the  same  powers  as  the 
lands  which  had  been  sold.    By  the  7th 
section  of  the  said  act  of  1803  it  was 
enacted,  that  in  the  mean  time,  and  until 
the  said  hereditaments  and  premises  by 
the  said  act  directed  to  be  sold  should  be 
sold  in  pursuance  of  the  trusts  aforesaid, 
the  same  premises  respectively  should  be 
held,  possessed  and  enjoyed,  and  the  rents, 
issues  and  profits  thereof  should  be  had, 
received  and  taken  by  and  be  appHed  to 
and  for  the  benefit  of  such  person  as  would 
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hare  been  entitled  thereto,  and  ought  to 
have  held,  possessed  or  enjoyed  and  re- 
ceived the  same  respectively  in  case  the 
said  last-mentioned  act  had  not  been  made. 
The  8th  section  of  the  said  act  conferred 
powers  of  appointing  new  trustees  of  the 
said  act 

The  said  Gkorge  Rice  Lord  Dynevor 
has  been  duly  appointed  and  is  now  the 
sole  surviving  trustee  of  the  said  act, 
and  the  lands  for  the  recovery  of  which 
this  action  is  brought  are  now  vested  in 
the  said  George  Rice  Baron  Dynevor,  as 
such  trustee  as  aforesaid,  subject  to  the 
lease  hereinafter  mentioned,  in  case  the 
same  is  valid  and  subsisting.  The  lands 
for  the  recovery  of  which  this  action  is 
brought  have  not  nor  has  any  part  thereof 
ever  been  sold  under  the  provisions  of  the 
said  act  In  the  year  1827  the  said  Charles 
Earl  of  Shrewsbury  died  without  issue  male, 
and  upon  his  death  the  title  and  the  said 
last-mentioned  lands  descended  to  John 
Earl  of  Shrewsbury,  the  lessor  named  in 
the  lease  hereinafter  mentioned. 

By  an  ^t,  **The  Shrewsbury  Estate 
Act,  1843"  (6  <fe  7  Vict  a  28),  after  recit- 
ing, amongst  other  things,  (as  the  fact  was) 
that  the  said  John,  the  then  Earl  of 
Shrewsbury,  had  ho  issue  male,  and  that 
he  was  the  heir  male  of  the  body  of  the 
said  C^rge  Talbot  and  tenant  in  tail 
male  in  possession  of  the  said  settled 
hereditaments  and  premises,  and  that  it 
would  be  for  the  benefit  of  the  said  John 
Earl  of  Shrewsbury  and  those  who  might 
succeed  to  the  settled  estates,  if  certain 
hereditaments  were  vested  in  trustees,  in 
trust  to  sell  the  same,  with  a  provision  for 
investing  the  monies  to  arise  thereby  in 
the  purchase  of  other  hereditaments,  to  be 
settled  to  the  uses  and  under  the  restric- 
tions which  should  be  subsu^ting  or  capable 
of  taking  effect  in  the  settled  estates  not 
vested  by  the  act  of  1803  in  trustees  to  be 
sold,  and  that  it  would  be  for  the  benefit 
of  the  said  John  Earl  of  Shrewsbury  and 
those  succeeding  to  the  settled  estates,  if 
the  said  John  Earl  of  Shrewsbury  and  the 
successive  takers  of  the  said  settled  estates 
were  enabled  to  lease,  and  to  enter  into  con- 
tracts for  leasing,  any  part  or  parts  of  the 
said  settled  estates  for  such  terms  of  years 
and  under  such  provisions  as  would  induce 
persons  to  build  upon  or  improve  the  same, 


or  to  repair  the  messuages  or  tenements 
or  other  buildings  standing  thereon,  or  to 
build  others  in  lieu  thereof,  it  was  enacted, 
that  all  and  singular  the  manors  or  lordships, 
messuages  or  fkrms,  lands,  tenements  and 
other  hereditaments  particularly  mentioned 
and  described  in  the  second  schedule  to  the 
said  act  of  1843  (which  schedule  does  not 
include  any  of  the  lands  in  the  township  of 
Oxton),  should  from  and  after  the  passing 
of  the  said  act  be  vested  in  certain  persons 
in  the  said  act  mentioned,  their  heirs 
and  assigns  for  ever,  freed  and  absolutely 
acquitted,  exempted,  exonerated  and  dis- 
charged from  all  and  every  the  uses,  trusts, 
estates,  entails,  remainders,  charges,  powers, 
provisoes,  limitations  and  agreements,  in 
and  by  the  said  indenture  of  the  31st  of 
October  1700,  the  said  will  of  the  said 
Charles  Duke  of  Shrewsbury,  the  said  in- 
denture of  the  4th  of  March  1718,  and 
"The  Shrewsbury  Estate  Act,  1720,"  re- 
spectively created,  limited,  provided  and 
declared  of  and  concerning  the  same  manors, 
messuages,  farms,  lands,  tenements,  here- 
ditaments and  premises,  or  any  of  them, 
upon  trust  with  all  convenient  speed  to  sell 
and  dispose  of  all  and  singular  the  said 
manors,  (&c.,  so  by  the  said  act  vested  as 
aforesaid,  subject  and  without  prejudice  to 
any  lease  or  leases  which  might  have  been 
made  under  the  power  of  leasing  in  the  said 
act  thereinafter  contained.  By  section  1 1.  of 
the  said  act,  the  aforesaid  power  of  leasing 
contained  in  the  said  act  of  6  Geo.  1.  c.  29. 
was  repealed,  and  by  section  12.  new  powers 
of  leasing  were  created.  By  the  33rd  section 
of  the  said  act  it  was  enacted,  that  it  should 
be  lawful  for  the  said  John  Earl  of  Shrews- 
bury, during  his  life,  and  after  his  decease 
for  all  and  every  other  person  and  persons 
to  whom  the  said  hereditaments  and  pre- 
mises limited  by  the  said  indenture  of  the 
4th  of  March  1718,  and  the  said  "Shrews- 
bury Estate  Act,  1720,"  are  by  the  said 
settlement  and  act  respectively  limited  suc- 
cessively as  aforesaid,  as  and  when  they 
should  respectively,  by  virtue  of  the  limita- 
tions aforesaid,  be  in  the  actual  possession 
or  entitled  to  the  receipt  of  the  rents  and 
profits  of  the  lands  which  should  for  the 
time  being  stand  limited  and  settled  to  such 
of  the  uses  limited  by  the  said  settlement  of 
1718  and  the  said  act  of  1720  respectively 
as  aforesaid,  as  should  be  then  subsisting 
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or  capable  of  taking  effect,  by  indenture,  to 
be  sealed  and  delivered  by  him  in  the  pre- 
sence  of  two  or  more  credible  witnessed  to 
demise  or  lease  all  or  any  parts  of  the  same 
lands,  for  any  term  or  number  of  years  not 
exceeding  ninety-nine  years  in  possession, 
to  any  person  whomsoever,  upon  building 
leases,  so  as  in  such  lease  should  be  reserved 
the  best  yearly  rent  that  could  be  reasonably 
had  or  gotten  for  the  same,  and  that  such 
leases  should  contain  certain  covenants  in 
the  said  act  particularly  mentioned.  Section 
35.  conferred  powers  to  enter  into  contracts 
for  leases.  Section  36.  contained  a  provision 
that  such  contracts  should  contain  provisoes 
for  re-entry.  Section  37.  authorized  the 
granting  of  new  leases  when  possession  had 
been  recovered  under  the  power  of  re-entry. 
Section  38.  gave  power  to  alter,  vary  and 
rescind  contracts;  and  section  39.  gave 
powers  to  confirm  leases  containing  technical 
errors.  By  the  40th  section  of  the  said  act, 
power  is  given  to  Earl  John  during  his  life, 
and  after  his  decease  for  every  person  to 
whom  the  said  hereditaments  and  premises 
limited  by  the  indenture  of  the  4th  of  March 
1718,  and  the  act  of  1720,  were  by  the  said 
settlement  and  act  respectively  limited,  as 
and  when  they  should  respectively,  by  virtue 
of  the  limitations  aforesaid,  be  in  the  actual 
possession  or  entitled  to  the  receipt  of  the 
rents  and  profits  of  the  lands,  which  for  the 
time  being  should  stand  limited  and  settled 
to  such  of  the  uses  limited  by  the  said  in- 
denture of  the  4th  of  March  1718  and  the 
said  act  of  1720  respectively,  as  should  then 
be  subsisting  or  capable  of  effect,  to  demise 
or  lease  all  the  mines  in,  under  or  upon 
any  part  of  the  same  lands  situate  in  the 
township  of  Little  Neston,  Oxton,  and  other 
places  in  the  county  of  Chester,  Salop  and 
Stafford,  in  the  manner  in  the  said  section 
mentioned. 

By  indenture  of  lease,  made  on  the  2nd 
day  of  February  1851,  which  for  the  pur- 
poses of  this  case  is  admitted  to  have 
been  executed  and  perfected  in  conformity 
with  the  power  contained  in  the  act 
of  1843,  save  in  so  far  as  herein  appears 
to  the  contrary,  between  the  Kight  Hon. 
John  Earl  of  Shrewsbury  of  the  one  part, 
and  James  Beazley  of  the  other  part,  it  was 
witnessed,  that  under  and  by  virtue  of  the 
power  and  authority  in  that  behalf  given 
and  reserved  to  the  said  Earl  by  ''The 


Shrewsbury  Estate  Act,  1843,"  and  of  every 
or  any  other  power  or  authority  enabling 
the  said  Earl  in  that  behalf^  the  said  Earl 
did  demise  to  the  said  James  Beazley  a 
certain  plot  of  land  in  the  said  township  (^ 
Oxton  for  ninety-nine  years  from  the  2iid 
of  February  1851.  The  land  comprised  in 
this  lease  is  sought  to  be  recovered  in  this 
action.  On  the  9th  of  November  in  the 
year  of  our  Lord  1852,  the  said  John  Earl 
of  Shrewsbury  died  without  leaving  any 
male  issue,  and  thereupon  Bertram  Arthur, 
seventeenth  and  last  Earl  of  Shrewsbmy, 
succeeded  to  the  title  and  estates  annexed 
to  it  He  died  a  bachelor  on  the  10th  of 
August  1856,  and  thereupon  the  issue  nude 
of  George  Talbot,  on  whom  the  estates 
were,  by  the  settlement  of  the  Doke  of 
Shrewsbuiy,  and  by  the  said  act  of  1730, 
settled  in  tail  male,  became  extinct;  and 
thereupon  (upon  failure  and  in  default  of 
issue  male  of  the  said  Gilbert  Earl  of 
Shrewsbury,  of  the  said  George  Talbot  and 
of  the  said  John  Talbot,  in  the  said  act 
mentioned)  the  plaintifl^  the  present  Earl 
of  Shrewsbury,  became  and  now  is  the  per- 
son, being  issue  male  of  the  said  John,  first 
Earl  of  Shrewsbury,  to  whom  the  said  title, 
honour  and  dignity  of  Earl  of  Shrewsbury 
has,  after  the  decease  as  aforesaid  of  the 
said  Gilbert  Earl  of  Shrewsbury,  George 
Talbot  and  John  Talbot,  without  issue  nude 
of  their  respective  bodies,  by  virtue  of  the 
said  letters  patent  of  creation  of  the  said 
earldom,  descended  and  come.  Prints  of 
the  acts  of  parliament  referred  to,  and  a 
copy  of  the  lease  hereinbefore  mentioned, 
accompany  and  are  to  be  considered  part 
of  this  case.  [These  acts  contained  recitals 
and  sections  of  great  length,  but  in  so 
far  as  they  are  material,  are  sufficiently 
set  forth  in  the  arguments  of  the  counsel 
and  in  the  judgments  of  the  learned 
Judges.] 

The  question  for  the  consideration  of  the 
Court  in  this  action  is. 

Whether  John  Earl  of  Shrewsbury  had 
power  to  demise,  by  the  said  indenture  of 
lease  of  the  2nd  of  February  1851,  the 
lands  therein  mentioned,  so  as  to  bind  the 
plaintiffs  1 

If  the  Court  shall  be  of  opinion  in  the 
negative  of  the  above  question,  the  plain- 
tiffs, or  such  one  of  them  as  the  Court  shall 
direct,  shall  be  entitled  to  judgment  to 
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recover  Uie  lands  described  in  the  writ  in 
this  action,  with  costs. 

If  the  Court  shall  be  of  opinion  in  the 
aflinnative  of  the  above  question,  the  defen- 
dants in  the  said  action  shall  be  entitled  to 
judgment  in  the  said  action,  with  costs. 

Manisty  (Hannen  and  Hofwe^  of  the 
Chancery  Bar,  with  him),  for  the  plaintiffs. 
— The  question  in  the  present  case  is,  whe- 
ther the  leasing  power  which  is  given  to 
John  Earl  of  Shrewsbury  by  section  33.  of 
the  act  of  1843  (6  <b  7  Vict  c.  28.)  extended 
to  lands  in  Oxton.  It  is  submitted  that  it 
did  not.  The  whole  of  the  lands  in  Oxton 
had  been  taken  out  of  settlement  by  the 
act  of  1803  (43  Geo.  3.  c.  40),  and  the 
object  of  the  act  of  1843  was  to  take  some 
other  of  the  settled  estates  out  of  settle- 
ment, and  to  vest  them  in  trustees  for  sale, 
but  it  was  not  intended  to  undo  what  had 
been  done  by  the  act  of  1803.  A  power  of 
leasing  for  ninety-nine  years  for  building 
purposes  is  certainly  granted  by  section  33. 
of  the  act  of  1843,  and  the  defendants 
will  rely  on  that  power  as  authorizing 
the  lease  in  question;  but  that  power, 
it  is  submitted,  has  reference  to  very 
different  lands  from  those  in  Oxton,  which 
are  the  lands  comprised  in  the  present  lease. 
The  power  is  confined  to  the  settled  estates, 
and  does  not  extend  to  those  which  had 
been  previously  taken  out  of  settlement  by 
the  act  of  1803,  as  was  the  case  with  the 
lands  in  Oxton.  There  are  various  clauses 
in  the  act  of  1843  which  confirm  this  view 
of  it ;  thus,  in  the  preamble  to  the  1st  sec- 
tion, it  is  recited,  that  *'  it  would  be  for  the 
benefit  of  the  said  John  Earl  of  Shrewsbury, 
and  those  who  may  succeed  to  the  said 
settled  estates,"  if  the  lands  there  mentioned 
were  vested  in  trustees  for  sale.  And  in  that 
same  section  the  lands  are  vested  in  the 
trustees  upon  trust  to  sell,  with  the  consent 
of  the  said  Earl  John,  and  '<  after  his 
decease  then  with  the  consent  of  the  person 
who  for  the  time  being  shall  be  in  the  pos- 
session of  the  settled  estates  by  virtue  of  the 
limitations  before  mentioned."  Then  the 
33rd  section,  on  which  the  defendants  rely, 
gives  the  power  of  leasing  to  the  said  Eiurl 
John  during  his  life,  and  after  his  decease 
to  the  persons  entitled  imder  the  limitations 
of  the  settlement,  "  as  and  when  they  shall 
respectively,  by  virtue  of  the  limitations 


aforesaid,  be  in  the  actual  possession  or  en- 
titled to  the  receipt  of  the  rents  and  profits 
of  the  lands  which  for  the  time  being  shall 
stand  limited  and  settled  by  virtue  of  or 
under,"  inUr  alia,  the  said  Settlement  Act 
of  1720,  ''as  shall  then  be  subsisting  or 
capable  of  effect."  How  can  that  include 
the  lands  in  Oxton  which  were  then  out  of 
settlement)  When  the  Earl  made  this 
lease  of  land  in  Oxton,  it  is  clear  that  he 
was  not  in  possession  of  such  land  under 
the  limitations  of  the  settlement,  nor  did 
such  land  stand  limited  and  settled  under 
the  act  of  1720. 

Sir  Hugh  Cairns  (Mellish  and  E,  E,Kay^ 
of  the  Chancery  Bar,  with  him),  for  the 
defendants. — The  act  of  1843  had  two 
purposes,  one  to  vest  the  lands  in  trustees 
for  sale,  and  the  other  to  give  aid  to  the 
leasing  power  given  by  the  act  of  1720, 
and  to  create  new  leasing  powers.  The 
contention  of  the  other  side  is,  that  the  mo- 
ment lands  are  vested  in  trustees  for  sale 
they  cease  to  be  in  settlement ;  but  no  sale 
having  taken  place,  no  distinction  ought 
to  be  made,  nor  was  intended  to  be  made, 
between  such  lands  and  any  other  part  of 
the  settled  estates.  It  is  submitted  that 
the  expression  ''  settled  estates,"  in  the  1st 
section  of  the  act  of  1843,  includes  the 
whole  of  the  estates  which  had  been  settled, 
whether  any  part  of  them  had  or  not  been 
previously  vested  in  trustees  for  sale  by  the 
act  of  1803.  The  preamble  to  section  1.  of 
the  act  of  1843  recites  that  "it  would  be 
for  the  benefit  of  the  said  John  Earl  of 
Shrewsbury  and  those  succeeding  to  the 
settled  estates  if  sufficient  powers  and 
authorities  were  given  to  the  said  John 
Earl  of  Shrewsbuiy  and  the  successive 
takers  of  the  settled  estates  to  grant  leases 
of  any  mines,  layers,  veins,  seams,  beds 
and  strata  of  ironstone,  coals,  lead,  copper 
and  other  minerals  and  substances  within 
or  under  any  of  the  said  settled  estates  for 
such  term,"  &c.  Then  section  40,  which 
carries  this  out  by  giving  the  power  to 
grant  such  mining  leases,  expr^sly  men- 
tions Oxton  as  one  of  the  townships  in 
which  the  lands  having  such  mines  are 
situate;  so  that  it  shews  that  Oxton  is 
treated  by  that  act  as  part  of  the  settled 
estates.  Section  2,  moreover,  which  di- 
rects the  monies  arising  from  the  sales  by 
the  trustees  to  be  paid  into  the  Court  of 
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Chancery,  describes  the  account  to  which 
it  is  to  be  there  placed  as  '^  ex  parte  the 
purchasers  of  the  settled  estates  of  the 
Right  Honourable  John  Earl  of  Shrews- 
bury'' ;  and  yet  the  plaintifl^  contend  that 
those  estates  .are  taken  out  of  settlement 
the  moment  they  are  vested  in  trustees  for 
sale.  Then  section  13.  gives  a  power  to 
the  Earl  for  the  time  being  to  accept  sur- 
renders of  leases  granted  under  the  power 
of  leasing  in  the  act  of  1720,  and  to  grant 
new  leases  for  sixty  years.  The  power  to 
accept  such  surrender  is  not  limited  to  any 
particular  lease,  but  is  a  power  "  to  accept 
a  surrender  or  surrenders  of  any  lease  or 
leases  which  have  been  granted,"  &c,  under 
that  first  act.  With  regard  to  section  33, 
under  the  authority  of  which  the  lease  in 
question  was  made,  it  is  submitted  that 
Earl  John  when  he  made  such  lease  was  in 
possession  by  virtue  of  the  limitations  con- 
tained in  the  said  settlement  and  act  of 
1720 ;  for  if  not,  how  otherwise  was  he  in 
possession  of  the  lands  in  Oxton )  And, 
farther,  it  is  submitted  that  those  lands 
were  then  part  of  the  settled  estates  ;  for, 
as  there  had  been  no  sale,  there  was  no 
purchase-money  or  anything  else  then  to 
represent  such  part  of  the  settled  estates. 

Manisty^  in  reply. — ^The  Oxton  estate 
is  in  trustees  on  a  trust  under  the  act  of 
1803,  which  (except  as  to  power  to  accept 
surrenders)  is  intact  In  1843  Oxton, 
though  in  a  certain  sense,  perhaps,  part  of 
the  settled  estates,  was  not  settled  to  uses 
of  the  old  settlement  capable  of  taking 
effect,  and  was  not  part  of  the  then  settled 
estate.  John  Earl  of  Shrewsbury  was  not 
a  person  entitled  by  virtue  of  the  specified 
limitations,  but  the  person  who  would  have 
been  if  they  had  existed;  and  the  argument 
on  the  other  side  comes  to  this,  that  the 
power  is  to  extend  not  merely  to  lands 
limited,  but  to  those  which  but  for  the 
statutes  would  have  been.  The  power  of 
leasing  referred  to  in  the  1st  section  of  the 
act  of  1843  is  ratified  by  section  13,  the 
terms  of  which  differ  from  those  of  section  33. 

Erlb,  C.J. — I  am  of  opinion  that  the 
defendants  are  entitled  to  judgment  The 
lease  is  a  lease,  under  section  33.  of  the  act 
of  1843,  of  lands  in  Oxton;  and  the  defen- 
dants are  entitled  to  our  judgment  if  the 
lease  be  vaUd.    The  history  of  the  property 


is,  that  large  estates  were  settled,  by  act  of 
parliament,  in  1720,  on  the  persons  who 
should  be  Earls  of  Shrewsbury,  and  this 
land  at  Oxton  is  comprised  in  that  settle- 
ment In  1803  a  portion  of  these  estates 
were,  by  act  of  parliament,  exonerated  from 
the  uses  of  the  act  of  1720,  and  vested  in 
trustees  for  sale,  section  7.  of  that  act  enact- 
ing, "  that  in  the  mean  time  and  until  the 
said  manors,  kc.^  hereby  directed  to  be  sold 
shall  be  sold  in  pursuance  of  the  trasts 
aforesaid,  the  same  premises,  respectively, 
shall  be  held,  possessed  and  enjoyed,  and 
the  rents,  issues  and  profits  thereof  shall 
be  had,  received  and  taken  by,  and  be 
applied  to  and  for  the  benefit  of  such  per- 
son and  persons  as  would  have  been  entitled 
thereto  and  ought  to  have  held,  possessed 
or  enjoyed  and  received  the  same  respec- 
tively, in  case  this  act  had  not  been  passed.'* 
And  it  is  very  material  to  consider  whether 
the  Earl  of  Shrewsbury  for  the  time  being 
takes  possession  of  the  lands  in  Oxton.  He 
has  possession  of  Oxton  by  virtue  of  the 
act  of  1720;  he  takes  under  the  act  of 
1803;  but  that  act  refers  to  the  act  of 
1720,  and  the  rights  of  all  persons  have 
to  be  ascertained  by  that  act.  In  1843,  it 
became  expedient  to  part  with  some  out- 
lying property,  and  re-invest  the  proceeds  in 
other  lands,  in  order  to  make  the  estate 
more  compact,  and  an  act  was  then  passed 
for  the  purpose  of  the  sale  of  the  farms  set 
out  in  the  schedule  to  such  act  This  was 
one  object  of  the  act  of  1843 ;  but  it  is  clear 
that  the  peoprietors  of  the  estates  obtained 
several  odier  powers,  applicable  to  the  whole 
of  the  Shrewsbuiy  estates,  in  particulm-  the 
leasing  power  given  by  section  33,  which  ex- 
tends to  land  unaffected  by  the  act  of  1803, 
and  also  in  some  degree  to  the  lands  in  the 
schedule  of  the  act  of  1843  itself. — (His 
Lordship  then  read  so  much  of  section  33. 
as  is  set  out  in  the  case.) — In  my  opinion  the 
Earl  of  Shrewsbuiy  was  the  person  in  actual 
possession  by  virtue  of  the  act  of  1720,  and 
the  lands  are  lands  limited  to  such  of  the 
uses  limited  by  that  act,  "as  shall  then 
be  subsisting  or  capable  of  taking  effect" 
Subject  to  the  power  of  sale,  he  was  in  pos- 
session under  the  act  of  1720,  and  he 
therefore  had  power  to  demise.  With  re- 
spect to  our  decision  in  the  previous  case, 
die  power  of  leasing  here  is  binding  on  Uie 
remainderman,  and  is  clogged  in  eveiy  way, 
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and  quite  distmct  from  that  giyen  by  the  Willbs,  J. — I  am  of  the  same  opinion, 

act  of  1720.    The  whole  context  is  confirm-  Onr  conduaion  ia  in  accordance  with  what 

atoiy  of  this  view.    Exceptions  are  made  might  have  been  expected  would  be  the 

in  different  places  as  to  different  parts  of  provisions  of  the  statute.    Up  to  the  year 

the  estates,  and  where  no  exception  is  made  1843,  the  Shrewsbury  estates  were  enjoyed 

the  statute  ought  to  be  construed  to  extend  under  the  provisions  of  a  statute  passed  in 

to  all  the  estates.    In  the  recital  we  find,  the  reign  of  George  the  First,  a  statute 

"  And  whereas  it  would  be  for  the  benefit  which  was  passed  under  peculiar  circum- 

of  the  said  John  Earl  of  Shrewsbury  and  stances.    By  this  statute  the  estates  were 

those  who  may  succeed  to  the  said  settled  settled  on  a  Roman  Catholic  family,  with 

estates  if  the  said  last-mentioned  manors,  <bc  a  provision  that  on  any  person  who  inherited 

were  vested  in  trustees  in  trust  to  sell  the  the  property  becoming  a  Protestant   he 

same,  with  a  provision  for  investing might  alien  it,  and  a  power  of  leasing  for 

in  the  purchase  of  other  manors,  &c., ....  three  lives  or  twenty-one  years,   or  any 

to  be  settled  to  the  uses  and  under  the  re-  term  determinable  on  three  lives,  on  the  re* 

strictiona  which  shall  be  subsisting  or  capa-  servation  only  of  the  usual  and  accustomed 

ble  of  taking  effect  in  the  settled  estates  rents.   Therefore,  in  the  previous  case  the 

not  vested  by  the  act  of  43  Geo.  3 or  Court  was  obliged  to  hold  that  the  lease 

by  this  act,  in  trustees  to  be  sold."  Here  was  void,  for  to  hold  that  the  leasing  power 

by  "settled  estates"  is  contemplated  the  given  by  section  10.  of  that  statute  applied 

whole  estate,  with  an  exception  for  which  to  lands  within  the  act  of  1803  would  have 

the  reason  is  apparent    Again,  section  7,  been  to  hold  that  the  tenant  for  life  under 

as  to  the  jointuring  power,  extends  to  the  the  powers  of  the  old  act  might  anticipate 

whole  Shrewsbury  estate,  with  a  specific  the  sale  of  the  lands  which  were  to  be  sold 

exertion   of  the  lands  contained  in  the  by  the  trustees  under  the  act  of  1803.  So 

schedule  to  the  act  of  1803,  and  the  second  matters  stood  till  1843 ;  the  whole  property 

schedule  of  the  act  of  1843.     And  the  improved  in  value,  and  in  that  year  a  statute 

same  observation   applies  to  section   14,  was  passed  which  worked  a  remarkable 

which  gives    a    power   to    grant    annul-  effect  on  the  funily  property,  and  which 

ties.     In  these   sections  there  is  an  ex-  appears  to  have  been  intended  to  deal  with 

press  exception  of  these  lands.     Now  let  the  whole  property  except  where  expressly 

us  consider  the  general  clauses.  Section  12,  limited  not  to  affect  particular  portions, 

which  gives  a  power  to  grant  leases  for  One   naturally  looks  to  see  whether  the 

twenty-one  years — (His  Lordship  read  the  powers  given  by  this  act  affect  the  powers 

section), — ^is  subject  to  an  exception  as  to  for  the  sale  of  land  or  help  them.    The 

Alton  Towers  and  the  lands  usuidly  enjoyed  powers  in  the  act  of  1843  do  not  allow  the 

therewith,  shewing  the  care  taken  to  use  person  in  possession  of  the  estate  to  anti- 

the  term  "  settled  estates"  in  a  wide  sense,  cipate  any  of  the  income,  but  allow  leases 

Section  13.  does  not  bear  on  the  question,  for  the  benefit  of  those  enjojdng  from  time 

Then  section  33.  evidently  gave  a  power  of  to  time.  To  a  purchaser  it  would  not  matter 

leasing  the  lands  to  be  sold  under  the  act  whether  this  power  of   leasing    affected 

of  1843,  for  the  sale  is  to  be  without  pre*  the  land  or  not ;  but  to  those  enjoying  the 

judice  to  the  leases  granted  under  the  act,  estates  it  makes  all  the  difference,  and  the 

and  these  lands  stand  in  a  like  position  argument  from  convenience  is  in  £Eivonr  of 

with  those  to  be  sold  under  the  act  of  1803.  the  construction  that  the  powers  apply  to 

This  view  is  also  confirmed  by  section  40,  the  whole  estate.  And  I  think  the  language 

which  relates  to  mining  leases,  and  which,  clear ;  I  think  that  the  language  in  section 

in  setting  out   nonUnatim   various   lands  33.  and  the  other  portions  of  the  act  shews 

to  which  it  shall  apply,  mentions  Oxton.  they  were  so  meant  to  apply.    Section  33. 

It  is  said  this  must  have  been  done  by  applies  to  all  the  lands  comprehended  in  the 

mistake ;  but  the  statute,  on  the  contrary,  statute  of  Qeo,  1.  and  not  expressly  excepted, 

has  been  drawn  with  great  care.  For  these  (His  Lordship  referred  to  the  section.  )->I 

reasons,  I  am  of  opinion  that  the  lease  is  am  clearly  of  opinion  that  the  lessor  enjoyed 

valid,  and  that  the  defendants  are  entitled  this  land  by  virtue  of  that  act;  without  that 

to  our  judgment  act  he  would  not  have  enjoyed  it  at  alL  By 
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section  5.  of  the  act  of  1843,  and  section  7. 
of  the  act  of  1 803,  till  the  sales,  the  property 
is  to  be  enjoyed  by  such  persons  as  would 
have  been  entitled  if  the  acts  were  not 
passed,  and  how  otherwise  the  lessor  could 
take  has  not  been  suggested.  Then  the 
words  in  sections  7.  and  14,  as  to  jointuring 
and  providing  for  younger  children,  are 
exactly  similar  to  those  in  section  33;  but 
the  sections  not  being  intended  to  affect  the 
lands  to  be  sold  under  the  acts  of  1803  and 
1843,  there  are  express  words  of  exception. 
So  that  not  only  is  the  language  sufficient, 
but  we  have  two  expositions  of  what  the 
meaning  and  effect  of  these  words  would 
be  but  for  the  exception.  And  also  in  one 
power  (the  power  of  granting  mining  leases) 
these  very  lands  are  mentioned  by  name. 
So  much  for  the  body  of  the  act.  But  I  ap- 
prehend that  we  have  another  key  to  the 
meaning  of  the  words  in  question,  a  key 
given  by  the  recitals  contained  in  the  1st 
section:  '^Whereas,  the  said  John  Earl  of 
Shrewsbury  ....  is  tenant  in  tail  male 
in  possession  of  the  said  settled  manors,  &c. 

....  and  whereas  several  manors,  &c 

set  forth  in  the  second  schedule  ....  (being 
part  of  the  said  settled  estates)''  referring  to 
the  whole  property;  "and  whereas  it  would 
be  for  the  benefit  of  the  said  John  ....  and 
those  who  may  succeed  to  the  said  settled 
estates,  if  the  said  last-mentioned  manors 
&c  were  vested  in  trustees  to  sell,  with  a 
proviso  for  investing  ....  in  ...  .  other 
manors,  ka  ....  to  be  settled  to  the  uses 
and  under  the  restrictions  which  may  be 
subsisting  or  capable  of  taking  effect,"  the 
very  woids  of  section  33,  "in  the  settled 

estates  not  vested  by  43  Q^o.  3.  c.  40 

in  trustees  to  be  sold ;  .  .  .  .  and  whereas 
it  would  be  for  the  benefit  of  the  said  John 
....  and  those  succeediug  to  the  settled 
estates,  if  the  power  contained  in  6  Geo.  1. 
c.  29.  of  granting  leases ....  were  repealed, 
and  ....  takers  of  the  settled  estates  were 
enabled  to  grant  leases,"  for  a  certain  term, 
"and  also  upon  surrender  of  any  subsisting 
leases,"  with  an  exception,  "to  grant  leases, 
&c."  All  these  considerations  make  it  a 
matter  of  demonstration  to  my  mind  that 
the  powers  given  by  section  33.  have  been 
properly  exercised. 

Bylbs,  J. — 1  am  of  the  same  opinion. 
The  case  says  that  the  lease  is  in  conformity 
with  the  power  contained  in  the  act  of  1843, 


save  in  so  fikr  as  therein  appears  to  tiie  con- 
trary, and  I  am  of  opinion  the  lease  is  withia 
the  power.  The  objection  taken  is  that  by 
43  Geo.  3.  c.  40.  these  lands  were  vested  in 
trustees  for  the  purpose  of  sale  exempted 
from  the  uses  of  6  G^.  1.  c.  29,  and  that 
therefore  section  33.  of  the  act  of  1843  did 
not  apply  to  them.  It  is  quite  plain  that  all 
that  was  necessary  to  effect  the  object  of  the 
statutes  of  1803  and  1843,  as  to  the  sale  of 
lands,  was  that  the  trustees  should  be  able  to 
make  out  a  clear  title  to  purchasers.  But  then 
what  was  to  be  done  with  the  land  in  the 
mean  time,  and  before  they  were  sold? 
Why,  by  section  7.  of  the  former  and  section 
5.  of  the  latter  act,  till  sale,  the  land  is  to 
be  enjoyed  by  such  person  as  would  have 
been  entitled  thereto,  and  have  held  and 
enjoyed  them,  but  for  the  respective  acts. 
At  the  time  this  lease  was  granted  John 
Earl  of  Shrewsbury  was  the  person  so 
entitled,  holding  and  enjoying  these  lands. 
How  was  he  entitled,  and  how  did  he  hold 
and  e^joy,  except  under  the  statute  of 
6  Geo.  1.  c.  29,  the  statute  of  17201  Then 
comes  section  33.  of  the  statute  of  1843, 
which  says  that  the  person  entitled  under 
such  statute  shall  have  the  power  of  grant- 
ing such  a  lease  as  this. 

Smith,  J. — lam  of  the  same  opinion,  as 
I  think  that  section  33.  of  the  act  of  1843, 
construed  by  the  title  disclosed  in  the  act, 
and  the  different  provisions  contained  in  it, 
includes  the  lands  vested  in  trustees  for 
sale.  Section  1.  shews  an  intention  that  tiie 
lands  to  be  sold  under  this  act  should  he 
subject  to  some  leasing  power;  thoefore 
over  those  there  was  to  be  some  leasing 
power.  It  is  said  this  intention  is  satisfied  by 
sections  1, 2.  and  3.  giving  power  tograntnew 
leases ;  but  why  the  words  are  to  be  so  limited 
I  do  not  see.  Again,  it  is  said  that  there  is  a 
difference  in  the  language.  I  do  not  think 
so.  The  words  in  section  12,  giving  a  power 
to  grant  leases  for  twenty-one  years,  are  the 
same  as  in  section  33,  and  section  13. 
merely  avoids  a  repetition  of  them,  and 
refers  to  the  preceding  section.  There  are 
four  powers  of  leasing — ^first,  a  power  to 
lease  for  twenty-one  years;  secondly,  a 
power  to  accept  surrenders  and  grant  new 
leases ;  thirdly,  the  power  given  by  section 
33 ;  and,  fourthly,  a  power  to  grant  mining 
leases.  Why  should  the  power  given  by  sec- 
tion 33.  especially  not  be  appHcablef  The 
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intention  was,  that  inasmnch  as  there  might 
be  a  long  interval  before  the  s&le,  and  the 
inconvenience  no  doubt  had  been  felt  as  to 
the  want  of  leasing  powers,  there  should  bea 
power  of  leasing,  care,  however,  being  taken 
that  the  inheritance  should  not  be  deterio- 
rated I,  therefore,  am  clearly  of  opinion  that 
our  judgment  should  be  for  the  defendants. 
Judgment  for  the  defendants. 


1865. 
June  3. 


.] 


MUBCHIE  V.  BLACK. 


Easennewt — Right  of  Support  from  adjoin- 
ing hand — Severance  of  Estate — Vendor 
and  Purchaser — Contract 

(?,  the  owner  of  certain  land,  sold  it  in 
loiSy  subfect  to  conditions^  by  which,  inter  alia, 
the  purchaser  of  lot  6,  was  required  to  eove- 
nanttobuHd according  to  a  certain  elevation. 
The  plaintiff,  who  was  the  purchaser  of  the 
odj^fMtng  lot  7, eUtered,  with  0*s consent, an 
old  building  standing  on  such  lot,  by  raising 
Us  wall  several  feet  on  the  side  next  to  lot  6. 
The  defendant,  who  was  the  purchaser  of  lot 
6,  excavated  the  land  as  required  to  build 
according  to  the  said  conditions,  and  in  con- 
sequence of  this  the  plaintiff's  building  feU: 
— Held,  that  as  the  excavations  were  antho- 
rited  bg  the  conditions  of  scUe,  andweremade 
therefore  with  the  licence  of  O,  the  vendor, 
the  plaintiff  could  not  sue  for  the  injury  he 
had  sustanied  by  his  building  being  so  de- 
prived  of  the  lateral  support  of  the  land  in 
lot  6. 

Semble,  that  the  plaintiff,  assumiTtg  he 
had  the  right  to  such  support,  lost  it  by 
raising  the  old  wall  and  so  increasing  the 
superincumbent  weight. 

This  was  an  action  to  recover  compensa- 
tion for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff,  by  reason  of  the 
defendant  having  caused  the  plaintiff's 
house  to  fidl  down. 

The  cause  came  on  to  be  tried,  before 
Shee,  J.,  at  the  Carlisle  Spring  Assizes, 
1864,  when  a  verdict  was  found  for  the 
plaintiff,  by  consent,  for  the  money  claimed 
in  the  declaration,  subject  to  terms  embodied 
in  an  order  of  Nisi  Ftius,  thereupon  made, 
and  subject  to  the  following 

CASE. 
On  the  10th  of  February,  1862,  Francis 
Qraham  was  seised  in  fee  simple  in  posses- 
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sion,  by  virtue  of  a  purchase  and  convey* 
ance  from  Mr.  Edwin  Hough,  of  certain 
lands  and  premises  situate  on  the  south  side 
of  Devonshire  Street,  in  the  city  of  Carlisle, 
and  described  on  the  plan  annexed  to  the 
case  as  lots  6,  7,  8,  9,  10.  and  11. 

On  the  10th  of  February,  1862,  the  said 
F.  Graham  conveyed  the  said  lands  to  E. 
Hough  by  way  of  mortgage  in  fee,  to  secure 
the  repayment  of  2,000/.  advanced  by  the 
said  E.  Hough  to  the  said  F.  Gniham. 
Before  F.  Gra^bam's  said  purchase,  the  lands 
so  purchased  by  him  had,  with  other  pieces 
of  land  situate  on  the  south  side  of  the  said 
street,  and  which  were  described  in  the  said 
plan  as  lots  1,  2,  3,  4.  and  5,  been  laid  out 
by  Mr.  Hough  in  lots,  as  shewn  in  the  said 
plan,  for  building  purposes;  of  the  lands  so 
laid  out,  lots  1,  2,  3,  4.  and  5.  had,  before 
F.  Graham's  said  purchase,  been  sold  by 
Mr.  Hough,  who,  at  the  time  of  such  sale, 
was  seised  thereof  in  fee  simple  in  posses- 
sion. Lots  2,  3.  and  4,  and  part  of  lot  5,  had 
been  built  upon  before  the  27th  of  March 
1863. 

After  the  said  purchase  by  the  said  F. 
Graham,  and  before  the  27th  of  March,  1 863, 
F.  Graham  had  sold  lots  9.  and  11,  and  the 
same  had  been  conveyed  to  the  purchaser 
thereof. 

On  the  27th  of  March,  1863,  the  lands 
described  on  the  plan  as  lots  6,  7,  8.  and  10. 
were  put  up  for  sale  by  auction  in  separate 
lots,  but  no  sale  of  any  lot  then  took  place. 

On  the  30th  of  April,  1863,  a  verbal  agree- 
ment was  made  between  the  said  F.  Gndiam 
and  the  defendant,  with  the  consent  of  the 
said  K  Hough,  for  the  purchase  by  the  de- 
fendant by  private  contract  of  lot  6,  and  on 
the  12th  of  May,  1863  an  agreement  in 
writing,  embodying  the  terms  of  the  said 
verbal  agreement,  and  which  agreement  in 
writing  had  been  prepared  on,  and  dated,  the 
30th  of  April,  1863,  was  signed  by  the  said 
F.  Graham  and  the  defendant  This  agree- 
ment (a  copy  of  which  was  annexed  to  the 
case)  was  written  at  the  foot  of  the  condi- 
tions of  sale,  on  which  the  lands  had  been 
put  up  for  sale  by  auction,  and  subject  to 
such  conditions,  so  fiir  as  they  were  appli- 
cable to  a  sale  by  private  contract,  it  was 
stated  in  the  said  agreement  that  the  defen- 
dant should  be  a  purchaser.  (A  copy  of  the 
said  conditions  of  sale  so  referred  to  in  the 
agreement  was  also  annexed  to  the  case.) 

2X 


338 


COUBT  OP  CX)MMON  PLEAS : 


[N.S. 


By  these  oonditioiiB  it  was  stated,  as  to  lot  6, 
that  "the  purchaser  will  be  required  to 
covenant  to  build  according  to  the  elevation 
of  lot  2,  or  such  other  elevation  as  the  vendor 
shall  approve/'  and  that  *'the  wall  between 
lot  5.  and  this  lot,  and  this  lot  and  lot  7,  and 
between  lots  7.  and  8,  and  between  lots  8. 
and  9,  and  between  lots  9.  and  10,  and  be- 
tween lots  10.  and  11,  shall,  when  built,  be 
deemed  party-walls,  and  if  erected  by  the 
purchaser  of  one  of  such  lots,  the  owner  of 
the  adjoining  lot  shall  be  bound  to  pay  him 
one-half  of  the  cost  of  erecting  such  wall, 
whenever  the  owner  of  the  adjoining  lot 
shall  make  use  of  the  same/'  By  the  expres- 
sion "elevation  of  lot  2,'*  occurring  in  the 
said  conditions,  is  meant  the  elevation  of  the 
building  then  standing  on  the  lot  described 
as  lot  2. 

On  the  26th  of  May,  1863,  an  agreement 
was  made  between  the  said  P.  Qndiam  and 
the  plaintiff,  with  the  consent  of  the  said 
K  Hough,  for  the  purchase  by  the  plaintiff 
of  lot  7,  and  an  agreement,  dated  the  26th 
of  May  1863  (a  copy  of  which  was  annexed 
to  the  case,  and  which  was  similar  in  form 
to  that  between  Graham  and  the  defendant), 
was  thereupon  signed  by  the  plaintiff  and 
the  said  P.  Qraham.  The  plan  and  lots  re- 
ferred to  in  the  conditions  mentioned  in  the 
said  agreement  with  the  plaintiff  are  the  same 
as  those  referred  to  in  the  said  conditions 
of  sale  mentioned  in  the  said  agreement 
dated  the  30th  of  April  1863,  and  signed 
on  the  12th  of  May  1863,  of  which  said 
agreement,  and  of  the  conditions  referred  to 
therein,  the  plaintiff  had  no  positive  know- 
ledge at  the  time  of  his  entering  into  the 
said  agreement  of  the  26th  of  May  1863, 
but  he  then  had  reason  to  suppose,  and  did 
suppose,  that  the  defendant  had  entered  into 
an  agreement  corresponding  in  its  terms  and 
conditions  to  the  agreement  then  entered 
into  by  the  plaintiff. 

On  the  29th  of  May,  1863,  the  plaintiff 
was  put  into  possession  by  P.  Graham  of 
lot  7,  with  Mr.  Hough's  consent,  and  con- 
tinued in  possession  thereof  till  the  house 
afterwards  erected  upon  it  felL 

Lots  6.  and  7.  so  respectively  purchased  by 
the  plaintiff  and  the  defendant  were  plots 
of  land  on  which  respectively  buildings  stood 
at  the  time  of  such  purchases  respectively. 
The  western  wall  of  ihe  old  building  stand- 
ing on  lot  7.  was  an  ancient  wall,  having 


been  built  above  twenty  years.  It  stood  on 
lot  7.  at  the  time  of  its  purchase^  and  re- 
mained continuously  there  till  the  faU  of 
the  plaintiff's  building  as  hereinafta  men- 
tioned. And  when  the  plaintiff  was  put  into 
possession  it  stood  fifteen  feet  above  the 
surface  of  lot  7.  The  intended  party-wall 
between  lot  6.  and  lot  7,  referred  to  in  the 
conditions  mentioned  in  the  respective  agree- 
ments of  the  30th  of  April,  1863  and  the 
26th  of  May,  1 863,  would  have  deaied  eveiy 
part  of  the  above-mentioned  old  wall  at  the 
front  or  north  end  for  about  two-thirds  of 
the  length ;  for  the  remaining  third  it  would 
have  taken  away  about  two  and  a  half  inches 
of  the  old  wall  below  the  surface  of  the 
ground,  but  would  not  have  interfered  with 
it  above  the  surface,  as  the  intended  party- 
waU  was  to  be  a  fourteen-inch  wall  below 
the  surface,  and  a  nine-inch  wall  above  the 
surface.  The  said  old  wall  is  a  fourteen-inch 
wall  throughout,  inclusive  of  the  foundation. 
The  plaintiff^  on  being  put  into  possessicm 
as  before  mentioned,  made  preparation  for 
altering  and  raising  the  old  building  so  then 
standing  upon  lot  7,  a  verbal  understanding 
having  been  come  to  between  himself  and 
P.  Graham  at  the  time  of  his  agreeing 
to  purchase  that  lot,  that  the  building  to 
be  erected  thereon  should  not  be  immedi- 
ately constructed  in  accordance  with  the 
elevation  of  lot  2,  but  that  he  shoold  be 
at  liberty  to  put  up  a  temporary  building 
thereon  in  the  first  instance.  In  accordance 
with  this  undeistanding,  the  plaintiff  pro- 
posed to  effect  the  alterations  of  the  old 
building  on  lot  7.  by  leaving  the  western 
wall  of  it  standing,  and  raising  its  height 
The  plaintiff,  with  the  consent  of  P.  6n- 
ham,  but  without  the  knowledge  of  Mr. 
Hough,  raised  the  western  wall  of  the  old 
building  to  the  height  of  twenty-four  fieet 
from  the  surface,  being  nine  feet  additional 
to  its  former  height  The  wall  so  raised 
formed  the  side  of  the  plaintiff's  house  next 
to  lot  6.  The  alterations  so  made  by  the 
plaintiff  were  completed  on  the  7th  of  July, 
1863.  The  raising  of  this  wall  and  the 
building  of  the  plaintiff's  house  made  a 
considerable  addition  to  the  weight  of  the 
wall  as  it  was  before  it  was  raised.  About 
one-third  more  support  was  needed  for  the 
raised  wall  and  Uie  new  house  than  had 
been  required  for  the  support  of  the  old 
wall,  as  it  stood  when  the  plaintiff  was  pat 
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into  possession.  When  the  lateral  support 
of  the  earth  is  removed,  more  labour  and 
material  is  required,  or  greater  risk  is 
inconred  in  supporting  a  heavier  building 
than  is  required  or  incurred  in  supporting 
a  lighter  building.  Such  increase  of  labour 
and  material  or  risk  was  small  in  the  case 
of  the  plaintiff's  rabed  wall  as  compared  with 
the  wall  before  it  was  so  raised,  but  such 
increase  existed,  and  a  builder  contracting 
for  the  support  of  the  respective  buildings 
would  take  it  into  consideration,  but  would 
estimate  it  at  less  than  20s,  The  house  built 
by  the  plaintiff  was  a  lighter  house  than  a 
house  would  have  been  which  should  have 
been  erected  according  to  the  elevation  of 
lot  2.  On  the  3rd  of  August,  1863,  the 
defendant  took  possession  of  lot  6,  and 
made  preparations  to  pull  down  the  old 
buildings  standing  upon  it,  and  to  build 
thereon  a  new  house  according  to  his  agree- 
ment dated  the  30th  of  April,  1863,  and 
the  conditions  therein  referred  to ;  and  for 
that  purpose  he  proceeded  to  make  the 
excavations  in  lot  6.  for  the  said  new  house 
to  be  erected  thereon.  In  consequence  of  the 
excavations  so  made,  and  before  they  were 
completed,  the  plaintiff's  building  on  lot  7. 
gave  way,  and  on  the  1st  of  September, 
1863,  feU.  The  excavations  so  made  were, 
in  accordance  with  the  defendant's  said 
agreement  of  the  30th  of  April,  1863,  and 
the  conditions  therein  referred  to;  and  were 
such  excavations  as  were  required  for  a 
building  similar  to  that  on  lot  2 ;  the  ele- 
vation of  which  is  referred  to  in  the  said 
conditions.  The  said  excavations  were  of 
considerable  depth  below  the  surface  of 
lot  6,  which  was  on  the  same  level  as  the 
surface  of  lot  7.  They  were  entirely  within 
lot  6,  and  at  the  time  when  the  house  fell 
had  not  approached  within  some  feet  of  the 
plaintiff's  wall  The  earth  then  left  unexca-^ 
vated  on  lot  6,  adjoining  lot  7,  was  more 
than  sufficient  to  support  the  earth  on 
lot  7.  in  its  natural  state,  without  any 
superincumbent  weight,  but  it  was  not 
sufficient  to  support  the  earth  of  lot  7, 
with  the  superincumbent  weight  of  the 
plaintiff's  bmlding  thereon,  as  that  build- 
ing was  after  the  wall  had  been  raised, 
and  it  was  not  such  as,  in  the  opinion  of 
competent  builders  or  architects,  could  have 
been  relied  upon  to  support  the  earth  of 
lot  7,  with  the  superincumbent  weight  of 


the  old  building  before  it  was  raised.  The 
probabilities  are,  that  the  excavations  which 
caused  the  fall  of  the  plaintiff's  house, 
would  have  caused  the  fall  of  the  old  wall 
in  its  unaltered  state.  The  proper  means 
for  supporting  such  a  building  as  the  plain- 
tiff's, either  in  its  original  or  altered  state, 
when  the  lateral  support  of  the  earth 
adjoining  is  removed,  are,  by  underpinning 
or  under-propping,  which  consists  in  taking 
away  earth  upon  which  the  building  stands, 
and  inserting  brick  pillars  or  wooden  posts 
in  its  place.  This  was  not  done  with  respeet 
to  the  plaintiff's  house.  The  only  means 
taken  for  its  support  were  the  placing  stays 
or  props  against  the  side  of  it,  which  was 
done  on  three  several  occasions,  about  the 
20th,  25th  and  31st  of  August,  when 
shrinks  or  cracks  shewed  themselves  in  the 
house,  but  which  means  were  quite  insuffi- 
cient. 

After  the  building  had  begun  to  crack 
and  until  within  a  day  or  two  of  its  fall,  it 
might  have  been  saved  had  the  proper 
means  been  resorted  to;  but  neither  the 
plaintiff  nor  the  defendant  would  incur  the 
expense  of  resorting  to  them;  neither  party 
placed  any  impediment  in  the  way  of  the 
other  supporting  the  building  by  any  means 
the  other  might  think  proper,  and  each 
expressed  his  readiness  to  assist  the  other, 
disclaiming  at  the  same'  time  his  own 
obligation  to  support  the  house,  and  insist- 
ing that  such  obligation  rested  on  the  other. 
Thus  the  stays  were  put  up  by  the  co- 
operation of  both,  as  an  act  of  mutual  con- 
cession; but  the  means  known  by  both  to 
be  effectual  for  supporting  the  house  were 
omitted. 

No  conveyance  of  lot  6.  to  the  plaintiff, 
or  of  lot  7.  to  the  defendant,  was  executed 
till  after  the  plaintiff's  house  fell  in  the 
manner  stated. 

The  Court  was  to  be  at  liberty  to  draw 
all  inferences  of  fact  which  a  jury  would 
be  justified  in  drawing. 

The  question  for  the  decision  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover. 

E,  James  (21  Jones  with  him),  for  the 
plaintiff. — ^The  plaintiff  is  entitled  to  recover. 
Whenever  any  one  owner  of  an  entire  pro- 
perty separates  it,  and  conveys  one  portion  of 
it  to  one  person  and  another  portion  to  another 
person,  each  portion  is  impressed  with  the 
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same  rights  and  bnrdens  they  had  when 
both  were  held  by  one  and  the  same  owner. 
Therefore,  when  lot  6.  was  sold  to  the 
defendant,  the  house  which  was  standing 
on  lot  7.  had  a  right  to  the  support  of  the 
land  of  lot  6.  The  rule  is  stated  to  the  above 
effect  in  Gale  on  Easemenig,  3rd  edit.  p.  83, 
et  seq,,  and  at  p.  98  the  case  of  Richards  v. 
Hose  (1)  is  cited  as  an  authority  to  shew 
that  upon  the  severance  of  ownership  of 
two  or  more  houses,  obviously  and  neces- 
sarily requiring  mutual  support,  there  is, 
by  an  implied  grant  or  reservation,  as  the 
case  may  be,  the  right  to  support^  and  that 
such  right  equally  subsists,  whether  the 
owner  parts  first  with  one  and  then  with 
the  other,  or  with  two  together,  the  hist 
being  afterwards  divided.  It  is  submitted 
that  Graham,  when  he  sold  these  lots, 
impliedly  reserved  to  himself  the  right  of 
support  to  the  buildings  then  on  the  land, 
and  that  the  exercise  of  such  right  has  not 
been  precluded  by  the  additional  weight 
which  the  plaintiff  placed  on  the  old  walL 
At  all  events,  as  by  the  conditions  of  sale 
the  purchaser  was  informed  of  the  right  to 
erect  other  buildings,  and,  consequently, 
the  additional  weight  was  in  the  contempla- 
tion of  all  parties,  it  is  manifest  that  the 
plaintiff  has  a  right  of  action  against  the 
defendant  for  depriving  him  of  the  retain- 
ing groimd  which  was  neoessaiy  to  support 
the  plaintiff's  house;  and  the  defendant 
cannot  say  that  the  plaintiff  has  lost  his 
right  to  such  support  by  reason  of  the  ad- 
ditional weight  which  he  placed  on  the  old 
building.  Taplin  v.  Jones  (2),  in  which  the 
House  of  Lords  affirmed  the  decision  of 
the  Exchequer  Chamber,  supports  this  view. 
Lord  Wensleydale,  in  Qayford  v.  NichoUs 
(3),  recognizes  the  right  of  support  of  soil 
by  reason  of  a  presumed  grant  where  both 
houses  were  originally  in  the  possession  of 
the  same  owner;  and  the  same  principle  is 
borne  out  by  the  case  of  Fyer  v.  Carter  (4). 
The  cases  of  Brovm  v.  Robins  (5),  Siroyan 
V.  Knowles  (6),  The  Caledonian  Railway 

(1)  9  Exch.  Bep.  220;  b.  c.  23  Law  J.  Bep.  (n.8.) 
Exch.  3. 

(2)  Pott,  842. 

(3)  9  Exch.  Bep.  708;  8.  o.  28  Law  J.  Bep.  (h.b.) 
Exch.  205. 

(4)  1  Harl.  &  N.  916 ;  a.  c.  26  Law  J.  Bep.  (n.s.) 
Exch.  258. 

(5)  4  Ibid.  186;  s.  a  28  Law  J.  B«p.  (if.B.) 
Exch.  250. 


Company  v.  Sproi  (7),  DugdaJU  v.  Robertson 
(8),  and  The  North-Eastern  Railway  v. 
Elliott  (9),  are  also  authorities  in  favour  of 
the  plaintiff's  right  of  support  from  the 
defendant's  land. 

Manisty  (Kemplay  with  him),  for  the 
defendant  —  The  general  principle  con- 
tended for  on  behalf  of  the  plaintiff  is  not 
disputed,  but  under  the  special  dreom- 
stances  of  this  case  it  is  submitted  that  the 
plaintiff  had  no  right  to  the  support  it^ 
the  defendant's  land,  and  is  not  entitled  to 
maintain  this  action.  The  plaintiff  cannot 
stand  in  a  better  position  than  Graham,  his 
vendor,  stood  on  the  30th  of  April  186^ 
when  the  contract  was  made  with  the 
defendant  as  to  lot  6,  by  which  that  lot 
was  sold  by  Graham  to  the  defendant^ 
on  the  condition  that  he  should  build 
thereon  according  to  the  elevation  of  lot  2, 
or  such  other  elevation  as  the  vendor  should 
approve.  So  that,  unless  Graham  or  the 
plaintiff^  who  stood  in  Graham's  place, 
approved  of  a  different  plan,  the  defendant 
was  bound  to  erect  a  biulding  according  to 
such  elevation,  and  it  ia  found  in  the  case 
that  the  excavations  were  in  accordance 
with  the  defendant's  agreement  of  the  3(Hh 
of  April,  1863,  and  were  such  as  were 
required  for  a  buildii]^  similar  to  that  on 
lot  2. 

E.  Jamesy  in  reply. — ^The  vendor  never 
agreed  to  waive  the  rights  which,  acoordiog 
to  the  authorities,  the  law  had  given  him. 

EauB,  O.J. — I  am  of  opinion  that  onr 
judgment  in  this  case  should  be  for  the 
defendant  The  action  is  brought  by  the 
plaintiff  against  an  adjoining  owner  for 
depriving  the  (daintiff's  building  of  the 
support  it  had  from  the  defendant's  land. 
£ach  party  had  become  possessed  of  their 
respective  lots  (the  plaintiff  of  lot  7.  and  the 
defendant  of  lot  6),  in  the  course  of  1863, 
and  previously  to  their  becoming  so  possessed 
there  had  been  a  unity  of  possession  in 
Graham.  The  plaintiff  therefore  stands 
exactly  in  the  same  position  as  if  lot  7.  had 
remained  in  possession  of  the  vendor.  Tbeo 

(6)  6  HurL  k  N.  454 ;  i.  a  80  Law  J.  Bip^  (v.8.) 
Exch.  102. 

(7)  2  Maoqueen,  449. 

(8)  8  Kay  &  J.  695. 

(9)  1  Jo.  k  H.  146 ;  B.  c.  29  Law  J.  Rep.  (hs.) 
Chano.  808. 
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if  thftt  had  been  bo,  lot  7.  would  have  been 
entitled  to  the  lateral  support  of  the  soil  of 
lot  6,  aoooiding  to  the  audiorities  which  have 
been  cited  by  the  plaintiff's  counsel;  but  my 
judgment  turns  on  the  question  whether 
there  is  not  in  the  conditions  under  which  the 
lot  6.  was  sold  to  the  defendant,  a  stipulation 
which  justifies  what  otherwise  would  have 
been  actionable  against  the  defendant  The 
vendor  sold  that  lot  to  the  defendant,  who 
purchased  it  with  a  contract,  under  which 
it  was  obligatoiy  on  his  part,  or  at  least  it 
was  within  the  terms  of  it,  that  the  defen- 
dant doing  his  duty  to  the  vendor  should 
do  that  which  brought  down  the  plaintiff's 
house.  Therefore  the  licence  of  the  vendor 
took  away  that  which  would  otherwise  have 
been  a  cause  of  action.  That  is  how  the  case 
appeals  to  me  to  stand  on  the  title  between 
these  parties.  There  is,  however,  another 
point  which  it  is  not  now  necessary  to  go 
into,  and  that  is,  whether  the  plaintiff,  though 
he  should  be  entitled  to  the  lateral  support 
of  lot  6,  was  entitled  to  such  support  in 
respect  of  the  superincumbent  weight  of  the 
plaintiff's  building.  It  seems  to  me  that  if 
that  point  had  been  gone  into,  the  plaintiff 
would  not  have  had  a  right  to  such  support; 
inasmuch  as  he  had  imposed  a  much  greater 
weight  than  previously  existed,  and  without 
which,  probably,  the  old  building  would  not 
have  gone  down.  However,  for  the  reasons 
already  mentioned,  I  think  the  defendant 
is  entitled  to  our  judgment 

WnxBS,  J. — I  am  of  the  same  opinion. 
Assoming  the  plaintiff  to  have  had  the  right 
to  the  support  of  the  adjoining  land,  I  thmk 
he  loet  it  by  what  my  Lord  hM  adverted  ta 
This  18  not  like  the  case  of  ancient  lights, 
but  an  additional  weight  placed  upon  an  old 
wall,  and  thereby  the  entire  building  must 
be  treated  as  one  weight,  just  as  if  a  car- 
penter were  to  make  a  table  capable  of  sus- 
taining one  hundredweight,  and  a  person 
were  to  put  half  aton  upon  it,  and  the  table 
were  to  break  in  consequence  of  the  increased 
pressure,  could  any  complaint  be  made 
against  the  carpenter.  On  the  other  ground 
stated  by  the  Chief  Justice,  I  am  also  of 
opinion,  that  the  defendant  is  entitled  to 
our  judgment,  as  he  did  no  more  than  he 
was  bound  to  do  by  the  contract  with  his 
vendor. 

Btlbb,  J. — I  am  of  the  same  opinion. 
Had  there  been  no  special  contract  here, 


and  no  additional  superincumbent  weight 
on  the  plaintiff's  land,  the  cases  cited  for 
the  plaintiff  might  have  applied,  but  I 
agree  with  the  defendant's  counsel,  that 
the  fjEUsts  render  the  consideration  of  those 
cases  unnecessary,  for  the  plaintiff's  daim 
is  subject  to  the  vendor's  right  and  the 
vendoiPs  obligations,  and  the  vendor  not 
only  expressly  licensed,  but  by  the  con- 
dition of  sale  obliged  the  defendant  to 
build  in  a  way  which  would  require  him 
to  do  what  he  did.  There  is  no  stipulation 
that  he  should  underpin  or  underprop,  or 
give  notice  to  any  one,  and  if  notice  were 
necessary,  the  case  shews  that  the  plaintiff 
well  knew  what  was  going  on.  I  also  think 
there  is  no  proof  of  any  actual  ii^jury  caused 
by  the  defendant's  works,  because  it  is  not 
shewn  that  it  was  not  caused  by  the  super- 
incumbent weight  of  the  building  which  the 
plaintiff  put  on  Ms  land,  and  therefore 
it  might  have  been  caused  by  the  act  of 
the  plaintiff  himself.  On  both  grounds, 
I  think  the  defendant  is  entitled  to  our 
judgment 

Smith,  J. — ^The  right  to  the  support  of 
the  aciyoining  land  is  an  implied  right,  and 
does  not  therefore  exist  where,  as  here^  there 
are  express  stipulations  to  the  contrary. 
There  was,  I  tlunk,  here,  at  least  a  licence 
by  the  vendor  to  the  defendant  to  do  what 
he  did,  and  the  vendor  must  be  supposed  to 
contemplate  the  consequenc6sthereo£  Then, 
was  the  defendant  under  these  circumstances 
bound  to  have  gone  on  the  plaintiff's  land 
to  prop  up  the  plaintiff's  buildingf  I  think 
that  he  was  not,  and  that  he  is  not  liable 
for  the  injury  the  plaintiff  has  sustained,  for 
the  defendant  did  only  what  he  was  autho- 
rized by  the  vendor  to  do,  and  it  is  not 
found  that  he  did  that  in  a  negligent  manner. 
It  is  unnecessary  to  give  any  opinion  on  the 
other  point  in  the  case. 

WiLLBS,  J. — I  wish  to  add,  that  the  pre- 
sent case  is  analogous  to  that  of  Bouhotham 
V.  Wilson  (10),  affirmed  in  error,  and  in  the 
House  of  Loids  (1 1 ). 

Judgment  for  the  defendani. 


(10)  6  £1.  k  B.  598;  i.  c.  25  Law  J.  Rep.  (ir.s.) 
Q.B.  362. 

(11)  8  H.L.  Cm.  848 ;  8.  a  80  Law  J.  Rep.  (ir.s.) 
Q.B.  49. 
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March  16.       ) 


TAPUKO  V.  JONE& 


Easement — Ancient  Lights — Abandon- 
ment by  Encroachment — New  Windoujs — 
Right  to  obstruct — Prescription  Act,  2  <j&  3 
Wm.  4.  c.  71.  s.  3. 

A.  was  the  owner  and  occupier  of  a  house 
of  three  stories  which  had  an  ancient  window 
on  each  floor.  He  altered  the  windows  in  the 
two  lower  floors,  leaving  the  window  in  the 
third  floor  unaltered.  He  also  built  two  new 
stories  to  his  house,  with  windows  intended 
to  be  permanent.  A.  did  not  intend  by 
fMtking  these  alterations  to  abandon  any 
privilege  of  his  ancient  windows.  B,  the 
owner  of  adjoining  premises,  could  not 
obstruct  the  new  windows  in  the  upper  floors 
without  also  obstructing  the  old  windows, 
and  he  buili  on  his  own  land  a  wall  which 
had  the  effect  of  obstructing  all  A.^s  win- 
dows. A.  afterwards  blocked  up  his  new 
windows,  and  sued  B.  for  continuing  the 
obstruction  of  the  waU,  which  the  defendant 
refused  to  remove : — Held,  that  B.  had  not 
at  any  time  the  right  to  build  a  wall  which 
would  have  the  effect  of  obstructing  the 
ancient  lights  in  AJs  house,  although  the 
new  windows  could  not  otherwise  have  been 
obstructed. 

The  right  to  an  ancient  light  since  the 
Prescription  Act  depends  upon  the  stattUe, 
and  does  not  rest  on  any  presumption  of  a 
grant  or  a  fiction  of  a  licence  having  been 
obtained  from  the  adjoining  proprietor. 

RenjBhaw  v.  Bean  (1)  and  Hutchinson  v. 
Copestake  (2)  overruled. 

This  action  was  commenced  in  the  Court 
of  Common  Fleas,  on  the  24th  of  Febmary 
1858,  and  was  brought  for  an  alleged 
obstruction  of  the  access  of  light  and 
air  to  certain  windows  in  the  west  side 
of  a  warehouse,  No.  107,  Wood  Street, 
Cheapside,  in  the  City  of  London,  the  pro- 
perty  of  tibe  respondent,  the  defendant  in 
error  and  the  plaintilf  below. 

The  declaration  consisted  of  two  counts. 
The  first  count  alleged  a  right  on  the  part 

(1)  18Q.B.  Rep.  112;  8.0.  21  Law  J.  R#p.  (K.s.) 
Q.B.  219. 

(2)  9  Com.  B.  Rep.  N.S.  863 ;  8.  c  31  Law  J. 
Rep.  (M.S.)  C.P.  19. 


of  the  defendant  in  error  to  the  access  of 
light  and  air  to  certain  ancient  windows 
of  a  messuage  and  building  in  that  count 
mentioned,  and  stated,  by  way  of  breach, 
that  the  plaintiff  in  error,  by  wrongfolly 
building  and  continning  a  wall  near  to 
such  windows,  prevented  the  light  and  air 
from  coming  to  or  entering  the  same  The 
second  count  alleged  a  right  to  the  unob- 
structed access  of  light  and  air  to  the  said 
windows,  and  averred  as  a  breach  that  such 
access  was  obstructed  by  the  wrongfbl  con- 
nuance  of  a  wall,  on  a  dose  opposite  and 
near  to  such  windows. 

The  defendant  pleaded,  first,  not  guilty; 
secondly,  a  traverse  of  the  right  alleged  in 
tiie  first  count;  and,  thirdly,  a  traverse  oi 
the  right  alleged  in  the  second  count 

There  was  a  replication  joining  issue  on 
these  pleas. 

Upon  these  issues  the  cause  came  on  to 
be  tried,  at  the  Sittings  at  the  Guildhall 
of  the  city  of  London,  on  the  16th  of 
February  1859,  when  a  verdict  was  entered 
for  the  defendant  in  error,  for  the  damages 
claimed  in  the  declaration,  subject  to  a 
special  case.  A  special  case  was  afterwards 
stated,  which,  so  far  as  it  is  material,  was 
to  the  following  effect : 

'^The  plaintiff  is  a  wholesale  dealer  in 
silk,  and  now  carries  on  his  business  at 
Nos.  107,  108  and  109,  Wood  Street 
The  plaintiff  had  for  several  years  prior  to 
1857  carried  on  his  business  at  Nos.  108 
and  109,  Wood  Street,  but  he  acquired 
possession  of  the  premises  No.  107,  Wood 
Street,  for  the  first  time  in  the  year  1857, 
having  become  the  purchaser  of  them  in 
the  month  of  July  in  that  year.  Up  to  the 
time  when  the  plaintiff  acquired  possession 
of  the  said  premises  No.  107,  they  were 
used  and  occupied  as  a  public -house, 
known  by  the  sign  of  the  '^  Magpie  and 
Pewter  Platter,"  and  were,  and  are,  in  a  line 
with  and  next  adjoining  Nos.  108  and  109. 
The  said  premises,  Nos.  107,  108  and  109, 
abut,  on  the  rear  or  west  side  thereof,  upon 
the  east  side  of  certain  premises  fronting 
in  Gresham  Street  West,  and  therein  num- 
bered 1  to  8,  hereinafter  called  the  Gresham 
Street  property.  In  the  year  1852  the 
plaintiff  pulled  down  his  premises,  Nos. 
108  and  109,  Wood  Street,  which  were 
then  old  and  dilapidated  houses,  and  erected 
on  their  site  new  warehouses.     In  doing 
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so,  he  altered  £he  position  and  enlarged 
the  dimensions  of  the  windows  previously 
existing,  increased  the  height  of  the  build- 
ing, and  set  back  the  rear  or  back  line  of 
those  warehouses. 

The  defendant,  who  is  a  carpet -ware- 
houseman, on  the  23rd  of  July  1852,  was 
tenant  of  the  said  Gresham  Street  property, 
and  now  holds  the  same  under  a  lease  for 
a  term  of  eighty-one  years  since  granted  to 
him.  In  and  about  the  year  1856  the 
defendant  pulled  down  the  buildings  then 
standing  on  the  Gresham  Street  property 
in  order  to  erect  thereon  a  warehousa 

The  pkintifi^  in  July  1857,  immediately 
after  his  purchase  of  No.  107,  Wood  Street, 
made  alterations  in  it  by  lowering  the  first 
and  second  floors  so  as  to  make  them  cor- 
respond with  his  adjoining  new  warehouses, 
Noa  108  and  109,  and  by  lowering  two  of 
the  windows  in  such  floors  so  as  to  suit 
the  new  position  of  the  floors.  One  of  the 
lowered  windows  was  about  one  foot  longer 
than  before,  and  the  other  about  the  same 
size  as  the  old  one,  and  both  occupied  parts 
of  the  old  apertures.  A  small  window  on 
the  first  floor  was  blocked  up.  He  also 
bmlt  two  additional  stories  to  No.  107,  in 
the  first  of  which,  viz.  the  fourth  stoiy  of 
the  premises,  he  put  out  a  new  window, 
and  in  the  fifth  or  attic  story  he  placed  a 
window  extending  across  the  entire  width 
of  the  building.  These  new  windows  and 
lights  were  so  situated  that  it  was  impos- 
sible for  the  owners  of  the  said  Gresham 
Street  property  to  obstruct  or  block  them 
without  abo  obstructing  or  blocking,  to  an 
equal  or  greater  extent,  that  portion  of  the 
said  windows  and  lights  which  occupied 
the  site  of  the  said  ancient  windows  in 
No.  107. 

The  said  alterations  and  additions  in 
No.  107,  Wood  Street,  so  far  as  the  win- 
dows are  concerned,  were  completed  by 
the    plaintiff  in    the  month    of   August 

1857. 

After  the  alterations  and  additions  to 
No.  107,  Wood  Street,  had  been  so  com- 
pleted, the  defendant  proceeded  to  erect  his 
said  intended  warehouse  and  premises  on 
the  Gresham  Street  property,  and  built 
up  the  eastern  wall  thereof  to  such  a 
height  as  to  obstruct  the  whole  of  the 
windows  and  lights  of  No.  107,  Wood 
Street 


The  defendant  refused  to  remove  the 
said  eastern  wall  of  his  warehouse  and 
premises  or  any  part  of  it. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  is  entitled 
to  recover  in  respect  of  the  obstruction  of 
light  and  air  complained  of.  If  they  are 
of  opinion  that  he  ia  so  entitled,  then  the 
verdict  entered  for  the  plaintiff  is  to  stand 
and  the  damages  to  be  reduced  to  40«. ;  if 
they  think  the  plaintiff  is  not  so  entitled, 
then  the  verdict  entered  for  the  plaintiff  is 
to  be  set  aside  and  a  verdict  entered  for  the 
defendant." 

The  Judges  of  the  Court  of  Conmion 
Fleas  were  equally  divided  in  opinion,  the 
Lord  Chief  Justice  and  Mr.  Justice  Wil- 
liams being  in  favour  of  the  plaintiff  below, 
Mr.  Justice  Keating  and  Mr.  Justice  Byles 
being  in  fiivour  of  the  defendant  below. 
Mr.  Justice  Keating  thereupon  withdrew 
lus  opinion,  and  judgment  was  given  in 
favour  of  the  plaintiff  below  (3). 

The  defendant  below  brought  error  upon 
that  judgment,  and  the  Court  of  Exchequer 
Chamber  affinned  the  judgment  There 
was  a  difference  of  opinion  among  the 
Judges,  Mr.  Justice  Wightman,  Mr.  Justice 
Crompton,  Mr.  Baron  Bramwell  and  Mr. 
Justice  Blackburn  being  in  favour  of  the 
plaintiff  below,  and  the  Lord  Chief  Baron 
and  Mr.  Baron  Martin  being  in  favour  of 
the  defendant  below  (4). 

The  Attorney  General  and  ArchihcUd,  for 
the  appellant — The  right  to  an  easement 
must  rest  on  some  presumed  grant,  and  the 
extent  of  the  grant  is  always  to  be  referred 
to  and  measured  by  the  user  and  the  effect 
of  it.  The  cases  shew  that  whatever  may  be 
the  origin  of  the  right,  such  right  is  mea- 
sured by  usage.  So,  if  the  effect  on  the 
property  subject  to  the  right  is  varied, 
the  party  having  the  right  cannot  claim 
the  benefit  of  the  right  as  to  the  old  part 
which  has  remained  unaltered,  so  as  to 
shield  the  user  of  the  new  part.  Such  an 
alteration  sets  the  owner  of  the  servient 
tenement  free  to  protect  himselfl  As  to 
the  origin  of  the  right  being  presumed  to 
be  in  grant  before  the  Prescription  Act — 

(3)  11  Com.  B.  Bep.  N.S.  288 ;  s.  o.  81  Law  J. 
Rep.  (N.8.)  C.P.  110. 

(4)  12  Ibid.  826 ;  b.  e.  81  Law  J.  Rep.  (n.b.) 
C.P.  842. 
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DafM  T.  Ncrih  (5),  Barker  v.  BkkarAKm 

(6) — the  old  theory  of  the  law  fltill  re* 
mains— ^r^A^  v.  Walker  (7).  The  efifect 
of  mateiial  altentioDs  which  if  aoquiesced 
in  would  incraaae  the  servitude  of  the  ser* 
vient  tenement  is  to  destroy  the  servitude^ 
unless  the  new  encroachment  can  be  shot 
out  without  affecting  the  old  right  The 
consent  is  to  a  different  thing.  The  old 
light  cannot  be  used  as  a  shield  for  fnek 
encroachment  The  oontinuanee  of  what 
the  servient  tenant  has  done  to  protect 
himself  from  such  encroachment  cannot  be 
prevented  by  the  owner  of  the  dominant 
tenement  restoring  the  property  to  its  ori- 
ginal stata  The  servient  tenant  consented 
only  to  something  of  which  tlie  dominant 
tenant  has  deprived  himself  of  the  right  to 
insist  upon  by  altering  the  state  of  circum* 
stances — LuUreWt  eaee  (8).  The  first  case 
having  direct  implication  to  the  present  is 
Chernngton  v.  Abney(d)^  and  see  Cam,  Dig, 
(10)  and  Martin  v.  OobU  (1 1).  The  cases  of 
DougaU  v.  Wilson  (12),  CoUereU  v.  Gfrif- 
JUhs  (13),  Chandler  v.  Th<mp$on  (14)  and 
Thomas  v.  Thomm  (15)  are  not  relied  upon, 
but  merely  mentioned  in  their  order  of  date^ 
The  later  cases  on  which  reliance  is  placed 
are — OarriU  ▼.  Sharp  (16),  Blanchard  v. 
Bridge  (17),  Renshaw  v.  Bean  (1),  Wilson 
V.  Toumend  (18),  Davies  v.  Marshall  (19), 
Cooper  V.  Hubbuck  (20)  and  BuUihinson 
y.  Copestake  (2).  The  opinion  of  the  mino- 
rity of  the  Judges  in  the  present  case  has 
been  approved  of  by  Vice  Chancellor  Wood 
in  WeaJUurly  v.  Ross  (21).   The  respondent 

(5)  11  EMt,  872. 

(6)  4  B.  &  Aid.  579. 

(7)  1  Cr.  M.  &  B.  211 ;  8.0.  d  Law  J.  Bep.  (h.b.) 
Bzch.  250. 

(8)  4  Rep.  87  a. 
(0)  2  Vom.  646. 

(10)  Page  421,  5th  edit 

(11)  1  Campb.  820. 

(12)  2  Wms.  Saund.  175  a. 
(18)  4  Esp.  69. 

(14)  8  Gampb.  80. 

(15)  5  Tyrw.  810;  8.c  4  Law  J.  Bep.  (n.&) 
Bxch.  179. 

(16)  8  Ad.  &  £.  825 ;  s.  c.  4  Nev.  k  M.  884. 

(17)  4  Ibid.  176;  8.0.  5  Law  J.  Bep.  K.B.  78. 

(18)  1  Dr.  ft  Sm.  824 ;  8.  o.  80  Law  J.  Bep.  (H.B.) 
Ghana  25. 

(19)  4  Law  Tlmee,  N.S.  106. 

(20)  80  Beav.  160;  B.e.  81  Law  J.  Bep.  (h.s.) 
Ghano.  128. 

(21)  1  H.  &  M.  849;  8.0.  82  Law  J.  Bep.  (N.S.) 
Cbanc.  128. 


abandoned  has  old  li^^;  he  had  no  inten- 
tioB  of  leaaming  them  when  he  made  tho 
alterafeiona,  and  he  cannot  resone  them 
now — Liggtns  v.  £9tge{22)^  Siokoey,  Sing- 
en  (23),  Gale  on  Easement^  pp^  600^  4B3-4, 
and  MarUn  v.  Hendon  (24), 

Sir  H,  Cairns  and  Ckasb^  hi  the 
respondent,  were  not  called  upon. 

The  LoBD  CsusoBsuML — By  the  3zd 
section  of  the  act,  2  4  3  Will  4  c.  71, 
intituled  'An  Aet for  shorteniag  the  time 
of  prescriptioQ  in  oertaiB  cases^'  it  is  enaded, 
**  Uiat  when  the  access  and  use  of  li^t  to 
and  for  ai^  dwelling-hoose^  workshop  or 
other  build^  shall  have  been  actoaUy 
enjoyed  therewith  for  the  full  peiiod  <^ 
twenty  years  wi&out  interruption,  tha 
right  thereto  shall  be  deemed  absolats  snd 
indefeasible^  a^y  local  usage  or  custom  to 
the  contiuy  notwithstanding,  uakn  it 
shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  ejcpresaly  inada 
or  given  for  that  purpose  by  deed  or 
writing.'* 

Upon  this  section  it  is  material  to  ob- 
SMve,  with  reference  to  the  present  i^eal, 
that  the  right  to  what  is  called  "  an  andent 
light"  now  depends  npon  positiTe  eoactr 
ment  It  is  matter  juris  positivi^  and  does 
not  require,  and  therefore  ought  not  to  be 
vested  on  any  presnmptiou  of  grant  or 
fiction  of  a  licence  having  been  obtained 
from  the  acyoining  proprietor.  Written  con- 
sent or  agreement  may  be  used  for  the  pa^ 
pose  of  accounting  for  the  enjoyment  of  the 
servitude,  and  thereby  preventing  the  title 
which  would  otherwise  arise  fiom  uninter- 
rupted user  or  possession  dming  the  re- 
quisite period.  This  observation  is  material, 
because  I  think  it  will  be  found  that  error 
in  some  decided  cases  has  arisen  firom  the 
fact  of  the  Courts  treating  the  right  as 
originating  in  a  presumed  grant  or  licence. 

It  must  also  be  observed,  that  after  an 
eigo3n3ient  of  an  access  of  light  for  tweo^ 
years  without  interrupUcm,  the  right  is 
declared  by  the  statute  to  be  absolute  and 
indefeasible;  and  it  would  seem,  therefiire, 
that  it  cannot  be  lost  or  defeated  by  a  sab- 

(22)  7  Bing.  682 ;  a.  c.  9  Law  J.  Bep.  C.P. 
202. 

(28)  8  EL  &  B.  81;  8.  e.  26  Law  J.  Bep.  (K.s.) 
Q.B.  267. 

(24)  11  Law  Times,  N.a  690. 
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sequent  temporary  intermission  of  enjoy- 
ment not  amounting  to  abandonment 
Moreover,  this  absolute  and  indefeasible 
right,  wldch  is  the  creation  of  the  statute, 
is  not  subjected  to  any  condition  or  qualifi- 
cation; nor  is  it  made  liable  to  be  affected 
or  prejudiced  by  any  attempt  to  extend  the 
access  or  use  of  light  beyond  that  which, 
having  been  enjoyed  uninterroptedly  during 
the  required  period,  is  declared  to  be  not 
liable  to  be  defeated. 

Before  dealing  with  the  present  appeal,  it 
may  be  useful  to  point  out  some  expressions 
which  are  found  in  the  decided  cases,  and 
which  seem  to  have  a  tendency  to  mislead. 
One  of  these  expressions  is  the  phrase, 
'^ri^t  to  obstruct"  If  my  adjoining 
neighbour  builds  upon  his  land,  and  opens 
numerous  windows  which  look  over  my 
gardens  or  my  pleasure-grounds,  I  do  not 
acquire  from  this  act  of  my  neighbour  any 
new  or  other  right  than  I  before  possessed. 
I  have  simply  the  same  right  that  I  before 
possessed — I  have  simply  the  same  right 
of  building  or  raising  any  erection  I  please 
on  my  own  land,  unless  tiiat  right  has  been 
by  some  antecedent  matter  either  lost  or 
impaired,  and  I  gain  no  new  or  enlarged 
right  by  the  act  of  my  neighbour. 

Again,  there  is  another  form  of  words 
which  is  often  found  in  the  cases  on  this 
subject,  namely,  the  phrase,  ^'invasion  of 
privacy,  by  opening  windows.**  That  is  not 
treated  by  the  law  as  a  wrong  for  which 
any  remedy  is  given.  If  A.  be  the  owner  of 
beautiful  gardens  and  pleasure-grounds,  and 
£.  is  the  owner  of  an  adjoining  piece  of 
land,  B.  may  boild  upon  it  a  manufactory 
with  a  hundred  windows  overlooking  the 
pleasure-grounds,  and  A  has  neither  more 
nor  less  Uian  the  right  which  he  previously 
had,  of  erecting  on  his  land  a  building  of 
such  height  and  extent  as  will  shut  out  the 
windows  of  the  newly-erected  manufactory. 

If  in  lieu  of  the  words,  '^the  access  and  use 
of  light  to  and  for  any  dwelling-house,"  in 
the  3rd  section  of  the  statute,  there  be  read, 
as  there  well  may,  "any  window  of  any 
dwelling-house,"  the  enactment  (omitting 
immaterial  words)  will  run  thus,  "when  any 
window  of  a  dwelling-house  shall  have  been 
actually  enjoyed  therewith  for  the  full  period 
of  twenty  years  without  interruption,  the 
right  to  such  window  shall  be  deemed 
absohite  and  indefeasible." 
Hsw  8SRIL8, 34.— C.  P. 


Suppose  then  that  the  owner  of  a  dwell- 
ing-house with  such  a  window,  that  is,  with 
an  absolute  and  indefeasible  right  to  a 
certain  access  of  light,  opens  two  other 
windows,  one  on  each  side  of  the  old  win- 
dow, does  the  indefeasible  right  become 
thereby  defeasible  t  By  opening  the  new 
windows  he  does  no  injury  or  wrong  in  the 
eye  of  the  law  to  his  neighbour,  who  is  at 
liberty  to  build  up  against  them,  so  far  as 
he  possesses  the  right  of  building  on  his 
land;  but  it  must  be  remembered  that  he 
possesses  no  right  of  building  so  as  to 
obstruct  the  ancient  window ;  for  to  that 
extent  his  right  of  building  is  gone  by  the 
indefeasible  right  which  the  statute  has 
conferred. 

Believing  this  to  be  the  sound  principle, 
I  cannot  accept  the  reasoning  on  which  the 
decisions  in  Renshaw  v.  Bean{l)  and  HiU- 
ehinson  v.  CopeHake(2)  were  founded.  The 
facts  of  those  two  cases  were  not  exactly  the 
same  as  in  the  present;  for  in  neither  was 
any  ancient  window  preserved  unaltered, 
but  the  old  windows  had  been  enlarged  and 
new  ones  added;  in  which  state  of  things 
it  was  held,  that  inasmuch  as  it  was  not 
possible  for  the  adjoining  proprietor  to  ob- 
struct the  new  windows  and  the  acceas  of 
the  ancient  lights,  without  at  the  same  time 
obstructing  the  original  apertures,  the  owner 
of  the  house  must  be  considered  as  having 
lost  his  right  to  the  ancient  lights,  at  all 
events  until  he  restored  his  house  to  its 
original  condition. 

According  to  these  cases  the  law  must 
be  thus  stated,  namely,  if  the  owner  of  a 
dwelling-house  with  ancient  lights  opens 
new  windows  in  such  a  position  as  that  the 
new  windows  cannot  be  conveniently  ob- 
structed by  an  adjoining  proprietor  without 
obstructing  the  old,  he,  the  acyoining  pro- 
prietor, is  entitled  so  to  do,  at  all  events 
so  long  as  the  new  windows  remain.  Upon 
examining  the  judgments  it  will  be  seen 
that  the  opening  of  the  new  windows  is 
treated  as  a  wrongful  act  done  by  the 
owner  of  the  ancient  lights,  which  occa- 
sions the  loss  of  the  old  right  he  possessed; 
and  the  Court  asks  whether  he  can  com- 
plain of  the  natural  consequence  of  his 
own  act 

I  think  two  erroneous  assumptions  are 
involved  in  or  underlie  this  reasoning: 
first,  that  the  act  of  opening  the  new  win- 
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dows  was  a  wrongful  one;  and,  seoondlj, 
that  such  wrongful  act  is  sufiGicient  in  law 
to  deprive  the  party  of  hia  right  under  the 
statute.  But,  as  I  have  abready  observed, 
the  opening  of  the  new  windows  is  in  law 
an  innocent  act,  and  no  innocent  act  can 
destroy  the  existing  right  of  the  one  party 
or  give  any  enlarged  right  to  the  other, 
namely,  the  adjoining  proprietor. 

In  the  present  case  an  ancient  window 
in  the  plaintiff's  house  has  been  preserved 
and  remained  unaltered  during  all  the 
alterations  of  the  building,  and  the  access 
of  light  to  that  window  is  now  obstructed 
by  the  appellant's  walL  A  majority  of  the 
Court  below  have  held,  that  the  obstruc- 
tion was  justified  whilst  the  new  windows 
which  the  plaintiff  some  time  since  opened, 
remained,  but  was  not  justifiable  when 
those  new  windows  were  closed  and  the 
house  so  far  as  regards  the  access  of  light 
was  restored  to  its  original  state;  but,  on 
the  plain  and  simple  principles  I  have 
stated,  my  opinion  is,  that  the  appellant's 
wall  so  far  as  it  obstructed  the  access  of 
light  to  the  respondent's  ancient  unaltered 
window,  was  an  illegal  obstruction  from 
the  beginning;  and  I  have  great  difficulty 
in  acceding  to  the  reasoning  that  this  per- 
manent building  of  the  appellant  was  a 
legal  act  when  begun,  and  completed,  but 
has  subsequently  become  illegal  through  a 
change  of  purpose  on  the  part  of  the  re* 
spondent  On  such  a  principle  the  person 
who  opens  new  lights  might  allow  them  to 
remain  until  his  neighbour,  acting  legally 
according  to  these  judgments,  has  at  great 
expense  erected  a  dwelling-house,  and  then 
by  abandoning  and  closing  the  new  lights 
might  require  his  neighbour's  house  to  be 
pulled  down.  I  think  the  judgment  ought 
to  be  affirmed,  but  not  on  the  ground  or 
for  the  reasons  given  by  the  nu^ority  of 
the  Judges  in  the  Courts  below.  I  there- 
fore move,  your  Lordships,  that  the  judg- 
ment of  the  Court  below  be  affirmed. 

LoBD  Cranwobth.  —  My  Lords,  the 
question  raised  by  the  special  case  is,  whe- 
tiber  the  plaintiff  in  error  was  justified  in 
erecting,  opposite  and  near  to  the  house  of 
the  defendant  in  error,  a  building  which 
prevented  the  access  of  light  and  air  through 
several  ancient  windows  through  which 
light  and  air  had  been  accustomed  to  pass 


to  tbe  house  in  queaticNi  without  intona- 
tion. 

Previously  to  the  erection  by  the  plain- 
tiff in  error  of  the  buildings  complained 
of,  the  defendant  in  error  made  extensive 
alterations  in  his  house,  and  in  so  doing 
opened  new  and  enlarged  several  of  the  old 
windows ;  and  it  was  not  disputed  that  the 
plaintiff  in  error  was  justified  in  obstructing 
the  new  and  the  enhugements  of  the  old 
windows.  He  effected  this  obstruction  by 
erecting  a  permanent  building  on  his  own 
land,  so  near  to  the  house  of  the  defendant 
in  error  as  to  obstruct  the  whole  of  his 
lights,  the  old  as  well  as  the  new.  The 
special  case  finds  as  a  fact  that  it  was  im- 
possible for  him  to  obstruct  or  block  the 
new  windows  without  at  the  same  time 
obstructing  or  blocking  that  portion  of  the 
windows  and  lights  which  occupied  the  site  of 
the  ancient  windows^andhis  counsel  argued, 
on  the  authority  of  RaukMO  v.  BeoM  (1), 
that  under  these  circumstances  hehad  a  right 
to  erect  the  building  in  question.  After  it  had 
been  so  erected  the  defendant  in  error  caused 
the  altered  windows  to  be  restored  to  their 
original  state,  and  he  also  filled  up  with 
brickwork  the  spaces  occupied  by  the  new 
windows,  and  having  dome  this,  he  called  on 
the  plaintiff  in  error  to  remove  the  building 
which  thus  blocked  up  the  ancient,  and  only 
the  ancient  windows.  This  application  was 
not  complied  with,  and  thereupon  the  de- 
fendant in  error  brought  hia  action  in  the 
Court  of  Common  Pleas  against  the  plain- 
tiff in  error  for  obstructing  Ins  aodeni 
lights. 

At  the  trial  a  verdict  was  found  for  the 
plaintiff  in  ^ror,  subject  to  a  special  case; 
which  was  afterwards  aigued  before  the 
Court  of  Common  Pleas;  and  the  Court 
being  equally  divided  in  opinion,  the  junior 
Judge,  following  the  usual  practice,  with- 
drew his  opinion,  and  judgment  was  there 
given  for  the  now  defendant  in  error, 
according  to  the  opinions  of  what  was 
then  the  nu^ority  of  the  Court  The 
case  was  then  brought  to  the  Court  of 
Error,  where  the  judgment  below  was 
affirmed,  four  of  the  six  learned  Judges  who 
heard  the  case  concurring  in  opinion  with 
the  Court  of  Common  Pleas  in  isTour 
of  the  defendant  in  error,  and  two  dissent- 
ing.  The  case  was  then  brought  by  writ 
of  error  to  this  House,  and  the  plaintiff  in 
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error  was  heard  at  tlie  Bar.  We  did  not 
call  on  the  defendant  in  error  to  support 
his  case,  being  of  opinion  that  the  plaintiff 
in  error  had  bid  no  gronnd  for  disturbing 
the  judgment  below ;  though  our  opinion 
was  not  founded  on  the  same  ground  as 
that  on  which  the  majority  of  the  Judges 
below  seem  to  have  proceeded. 

The  case  raised  two  questions.  First^ 
whether  the  phuntiff  in  error  was  justified 
in  erecting  the  building  whereby  the  access 
of  lig^t  and  air  to  the  house  of  the  defen- 
dant in  error  was  obstructed  ?  and  secondly, 
if  he  was,  then  whether  he  was  bound  to 
remove  it  after  the  windows  of  the  defen- 
dant's house  had  been  restored  to  their 
ancient  condition  1  The  second  question 
does  not  arise,  and  I  will  therefore  proceed 
to  state  shortly  the  grounds  on  which  my 
opinion  rests. 

The  right  to  eiy  oy  light  through  a  window 
looking  on  a  neighbour's  land,  on  whatever 
foundation  it  might  have  rested  previously 
to  the  passing  of  the  2  A  3  Will.  4.  c.  71, 
depends  now  on  the  provisions  of  that 
statute. 

The  special  case  finds  that  the  windows 
of  the  house  of  the  defendant  in  error, 
previously  to  the  alterations  made  by  him 
in  1857,  were  ancient  windows;  by  which 
vemust  understand  windows  through  which 
he  had  enjoyed  access  of  light  without 
interruption  for  twenty  years.  His  right, 
therefore,  to  that  Hght  was  by  the  express 

{provision  of  the  statute  absolute  and  inde- 
easible.  It  is  not  disputed  that  when  the 
plaintiff  in  error  erected  his  wall,  he  ob- 
structed the  light  to  which  the  defendant 
in  error  was  so  entitled,  and  that  so  he 
prevented  him  ^m  enjoying  what  the 
statute  declares  was  his  absolute  and  inde- 
feasible right.  The  plaintiff  in  error,  in 
justification  of  the  course  he  took,  relies  on 
the  fact  that,  before  he  raised  his  wall  and 
so  caused  the  obstruction  complained  of, 
the  defendant  in  error  had  made  material 
alterations  in  his  house,  enlarging  the  old 
windows  and  adding  new  ones,  ^ere  was 
nothing  to  make  it  unlawful  for  the  plain- 
tiff in  error  to  obstruct  the  access  of  light 
to  these  new  windows,  and  to  so  much  of 
the  altered  old  windows  as  did  not  occupy 
the  old  site  through  which  light  had  for- 
merly passed;  and  as  it  was  impossible  to 


do  this  without  at  the  same  time  obstruct- 
ing the  light  which  had  previously  passed 
through  the  old  windows  (so  at  least  we 
must  take  the  fact  to  be),  the  plaintiff  in 
error  contends  that  he  had  a  right  to  ob- 
struct the  whole. 

I  am  unable  to  comprehend  the  principle 
on  which  such  a  claim  can  rest,  where  a 
person  has  wrongfully  obstructed  another 
m  the  enjoyment  of  an  easement,  as,  for 
instance,  by  building  a  wall  across  a  path 
over  which  there  is  a  right  of  way,  public 
or  private,  any  person  so  unlawfully  ob- 
structed may  remove  the  obstruction ;  and 
if  any  damage  thereby  arises  to  him  who 
wrongfully  set  it  up,  he  has  no  right  to 
complain.  His  own  wrougfal  act  justified 
what  would  otherwise  have  been  a  trespass. 
But  this  depends  entirely  on  the  circum- 
stance that  the  act  of  erecting  the  wall  was 
a  wrongful  act;  whereas  the  opening  of  a 
window  is  not  an  unlawful  act;  every  man 
may  open  any  number  of  windows  looking 
over  his  neighbour's  land;  and  on  the  other 
hand,  the  neighbour  may,  by  building  on 
his  own  land  within  twenty  years  after  the 
opening  of  the  window,  obstruct  the  light 
which  would  otherwise  reach  it.  Some  con- 
fusion seems  to  have  arisen  from  speaking 
of  the  right  of  the  neighbour  in  such  a  case, 
as  a  right  to  obstruct  the  new  lights.  His 
right  is  a  right  to  use  his  own  land  by 
bmlding  on  it  as  he  thinks  most  to  his 
interest,  and  if  by  so  doing  he  obstructs 
the  access  of  light  to  the  new  windows  he 
is  doing  that  which  affords  no  ground  of 
complaint.  He  has  a  right  to  build,  and  if 
thereby  he  obstructs  the  new  lights  he  is 
not  committing  a  wrong.  But  what  ground 
is  there  for  contending  that,  because  his 
building  so  as  to  obstruct  a  new  light 
would  afford  no  ground  of  complaint,  there- 
fore, if  he  cannot  so  build  without  commit- 
ting a  trespass,  he  may  commit  a  trespass  f 
I  can  discover  no  principle  to  warrant  any 
such  inference. 

I  will  put  this  case. — Suppose  the  owner 
in  fee  simple  of  close  A.  were  to  build  a 
house  at  the  edge  of  close  A.  with  windows 
overlooking  close  B,  held  by  himself,  as 
tenant  for  Hfe,  or  by  a  tenant  for  life,  who, 
from  feelings  of  kindness,  would  not  object 
to  the  opening  of  the  windows  of  the  new 
house :  at  the  end  of  twenty  years  he  would, 
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according  to  ihe  3rd  and  7th  sections  of  tlie 
act,  liave  acquired  an  absolute  and  inde- 
feasible right  to  the  access  of  light  across 
dose  B.  It  surely  cannot  be  contended 
that  the  remainderman,  because  he  could 
not  otherwise  prevent  the  owner  of  the 
house  £rom  acquiring  this  rights  might, 
before  the  expiration  of  twenty  years,  come 
on  the  land  of  the  tenant  lor  Ufe,  and  there 
erect  a  building  to  obstruct  the  lig^  of  the 
new  windows.  And  yet  the  argument  of 
the  plaintiff  in  error  must  go  this  length,  for 
there  is  no  difference  in  principle  between 
a  trespass  on  the  soil  and  any  otiker 
trespass. 

In  the  case  under  discussion  the  new 
windows  were  opened  by  the  same  peraoa 
who  had  a  ri^t  to  access  of  light  through 
the  old  windows;  but  this  might  have 
been  otherwise.  Suppose  the  owner  of  an 
ancient  window  on  a  first  floor  not  to  be 
the  owner  of  the  second  floor,  and  that  the 
owner  of  that  floor  should  open  a  window 
which  the  owner  of  the  adjoining  land 
could  not  obstruct  without  at  ^he  same 
time  obstructing  the  ancient  li^^t;  no  one, 
I  suppose,  would  argue  that  in  such  a  case 
the  owner  of  the  land  overlooked  could 
obstruct  the  ancient  lights  and  yet  I  can 
see  no  difference  in  principle  between  the 
two  cases.  It  may  be  said  that,  in  the  case 
I  have  just  put,  the  owner  of  the  ancient 
light  was  in  no  default,  and  could  not  be 
affected  by  the  act  of  a  stranger.  But 
neither  is  he  in  any  defimlt  when  he  opens 
a  new  window  himself.  He  does  what  he 
lawfully  may  do,  and  if  the  act  done  is 
lawful,  I  do  not  understand  how  the  con- 
sequence can  be  different  when  it  is  the 
act  of  the  party  himself  and  when  it  is 
the  act  of  a  stranger.  If  after  the  owner 
of  the  second  floor  had  opened  a  new 
window,  and  within  twenty  years  the  owner 
of  the  first  floor  had  purdiased  the  second 
floor,  would  the  continuance  by  him  of  the 
new  window  authorize  the  neighbour  in 
obstructing  the  old  light  if  he  could  not 
otherwise  obstruct  the  new  one  ?  This  will 
hardly  be  contended.  So,  again,  suppose 
the  owner  of  the  first  floor  to  have  demised 
the  second  floor  to  a  tenant,  and  that  he 
without  the  licence  of  his  landlord  put  out 
the  new  window;  this  mi^t  entitle  the 
landlord  to  complain  of  his  tenant  as  having 


been  guilty  of  waste,  but  it  can  hardly  be 
contended  that  it  would  justify  the  nei^- 
bour  in  obstructing  the  ancient  fight  enjoyed 
by  the  landlord.  So,  again,  if  the  lanAord 
Ittd  given  his  permission  to  the  taaait  to 
open  the  window,  I  cannot  see  any  differ- 
ence which  this  would  make;  tiie  tenant 
would,  quoad  hoCf  be  unknpeacfaable  of 
waste;  but  it  would  be  Ivwful  to  the  land- 
lord to  make  sudi  a  demise,  which  could 
not  in  any  respect  affect  the  relative  riidits 
of  the  1«K:S^  hi,  neighbour.     ^ 

Suppose  the  owner  of  a  house  has  a  ri^ 
of  way  to  the  door  of  his  house  over  hii 
neighbour's  land,  a  case  put  by  Mr.  Jostiee 
Bladcbum  in  his  jnc^gment,  the  argument 
of  the  plaintiff  in  error  would  go  to  shew 
that  if  the  owner  of  the  houae  should  put 
a  pane  of  glass  in  hfe  door,  his  right  of 
way  would  or  might  be  at  an  end.  For 
it  would  be  lawfdl  for  the  nei^bour  to 
obstruct  it  if  he  could  not  otherwise  obstruct 
the  light 

I  will  not,  however,  multiply  illustra- 
tions. The  plain  principle  seems  to  me  to 
be^  that  no  one  can  interfere  wiA  the 
absolute  and  indefeasible  right  of  another, 
unless  where  such  interference  is  made 
necessary  by  the  wrcmgful  act  of  the  party 
possesang  the  right. 

I  do  not  attempt  to  disguise  from  myself 
that,  unless  the  facts  of  this  case  can  be 
distinguished  firom  those  in  Benskaw  v.  Beau 
{l)y  the  conclusion  at  which  I  have  arrived 
is  directly  at  variance  with  the  demion  of 
the  Court  of  Queen's  Bench  in  that  case. 
But  I  own  I  think  tiiat  the  hcts  there 
were  substantially  the  same  as  those  now 
before  us,  and  the  Court  decided  there  that 
the  obstruction  of  the  ancient  light  was 
in  such  a  case  justifiable.  Lord  Campbell, 
in  delivering  the  judgment  of  the  Court  in 
that  case,  stated  that  the  Court  did  not 
proceed  on  the  ground  that  the  plaintiff, 
whose  ancient  lights  were  obstructed,  had 
lost  the  right  which  he  had  previoody 
enjoyed  of  having  light  and  air  throu^ 
such  portions  of  tiie  new  windows  as  had 
form^  portions  of  the  ancient  windows; 
but  his  Lordship  added,  "  I^  by  the  alte^ 
ations  which  the  jJaintiff  made,  he  eneeded 
the  limits  of  that  ri^t,  and  so  put  himsdf 
into  such  a  position  that  the  access  could 
not  be  obetiructed  by  ike  defendant  without 
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at  the  same  time  obstrncting  the  fbnner 
Ei^t  of  the  i^ntiff,  he  has  only  himself 
to  blame."  The  obaeirationa  I  have  already 
made  suficieBtly  indicate  the  reafioos  ou 
whioh  I  caanot  assent  to  this  reasoning; 
and  unless  that  reasoning  be  sound,  the 
judgment  cannot  be  supported. 

^e  case  ofRenshmo  y.  Beem  (1)  waa  fSot 
lowed  by  that  oiMutckinsan  v.  Copestake  {2}, 
not  only  in  the  Court  oi  Common  Pleas^ 
where  the  deeiaien  of  the  Court  of  Queen's 
Bench  was  considered  to  be  binding,  but 
aho  in  the  Exchequer  Chamber,  thongh 
there  some  of  the  Judges  seem  to  have  pro* 
ceeded  oil  the  spedal  facts  of  that  case.  It 
ia,  however,  the  duty  of  this  House,  as  the 
ultimate  Court  of  Appeal,  to  lay  down  the 
law  on  what  thby  oonsider  to  be  correct 
prine^les,  and  ihou^  we  should  be  slow  to 
decide  oontmyto  the  decisions  of  theCouits 
of  Westminster  Hall,  where  they  have  been 
long  received  and  acted  on,  even  if  we  see 
cause  to  question  the  grounds  on  which  they 
wtxe  supposed  to  rest,  yet  no  sueh  principle 
ought  to  restrain  us  from  correcting  what 
we  consider  to  have  been  an  erroneous  de- 
cision pronounced  only  thirteen  years  ago ; 
moro  especially  when  we  have,  as  in  this 
case,  the  opinions  of  two  Vety  learned 
Judges  expressing  their  very  decided  dis- 
sent firom  it,  and  when  we  think  we  can 
discover  in  the  judgments  of  the  Chief 
Justice  of  the  Common  Pleas  and  of  Mix 
Justioe  Williams  great  doubts,  to  put  it 
no  higher,  of  the  soundness  of  ^e  decision 
which  we  are  overruling. 

My  clear  opinion  is  that  the  judgment 
below  ought  to  be  affirmed. 

LoBD  Chslmsfosd.— My  Lords,  I  agree 
with  the  judgment  of  the  Court  of  Exche- 
quer Chamber,  but  on  different  grounds 
from  those  on  which  it  proceeded. 

The  only  facts  of  the  special  case  which 
are  necessary  to  be  noticed  are,  That  in 
making  the  alterations  in  his  house,  which 
originally  consisted  of  three  stories  with 
one  window  in  each  story,  the  respondent 
altered  the  windows  in  the  two  lower  sto- 
ries, but  so  as  to  make  th^n  both  occupy 
part  of  the  old  apertures,  and  retained  the 
window  in  the  third  story  unaltered,  and 
built  two  additional  stories,  in  each  of  which 
he  put  out  a  new  window.  That  after  these 


alterations  were  completed,  the  appellant, 
who  had  previously  made  preparations  for 
erecting  a  warehouse  on  the  site  of  some  old 
buildings  which  he  had  pulled  down,  built 
up  a  wall  to  such  a  height  as  to  obseure  the 
^ole  of  the  lights  in  the  respondent's 
buildings;  it  being  impossible  (as  the  spe- 
cial case  states)  for  the  appellant  to  obstruct 
or  block  up  the  upper  windows  without  ob* 
struddng  or  blocking  up  tiie  portion  of  the 
windows  or  li^ts  whiciL  occupied  the  site 
of  the  ancient  windows.  The  special  case 
also  states  that  the  new  upper  windows 
eonld  not  have  been  obstructed  in  a  more 
convenient  manner  (by  which  I  understand 
more  convenient  for  the  appelant)  than  by 
builcUng  up  a  wall  of  sufficient  height  on 
his  premisea  After  the  appellant's  wall  was 
finished  the  respondent  caused  the  altered 
windows  in  his  building  to  be  restored  to 
their  original  state,  and  the  new  windows 
in  the  upper  stoiries  to  be  blocked  up,  and 
then  caUed  upon  the  appellant  to  pull  down 
his  wall  and  restore  to  the  respondentia 
premises  their  former  light  and  air.  The 
i^ipellant  refused,  and  thereupon  the  action 
was  brought.    - 

Upom  this  state  of  facts  two  questions 
have  been  raised }  First,  whether  the  ap- 
pellant can  justify  thd  obstruction  of  the 
ancieiit  Hghto  in  the  respondent's  house  on 
the  ground  that  it  was  otherwise  imposslblB 
for  Mm  to  obstruct  the  new  lights.  Secondly, 
supposing  him  to  have  tiiis  right,  whether 
it  continued  after  the  necessity  for  its  exer- 
cise ceased,  by  the  diseontinuanoe  of  the 
new  lights. 

The  first  question  brings  directly  into 
review  before  this  House  the  decision  of 
the  Court  of  Queen's  Bench  in  the  case 
<ii  Benskaw  v.  Bipan  (1),  which  in  its  cir- 
cumstances (as  stated  by  Lord  Campbell  in 
his  judgment)  closely  resembled  the  present 
case.  The  Court  there  held  that  "the 
plidntiflf  having  by  the  alterations  whi«jh 
he  made  exceeded  the  limits  of  his  former 
lights  and  put  himself  into  such  a  position 
that  the  access  oould  not  be  obstructed  by 
tiie  defendant  in  tile  exercise  of  his  lawful 
rights,  on  his  own  land,  without  at  the 
same  time  obstructing  the  former  right  of 
the  plaintiff  he  had  only  himself  to  blame 
for  tiie  existence  of  such  a  state  of  things, 
and  must  be  considered  to  lose  the  former 
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light  vhieli  he  had,  at  all  eveftts  until  he 
should,  by  himself  doing  away  'with  the 
access  and  restoring  his  windows  to  their 
former  state,  throw  upon  the  defendant  the 
necessity  for  so  arranging  his  buildings 
as  not  to  interfore  with  the  admitted 
light." 

In  this  statement  of  the  grounds  of  de- 
cision  the  word  '^  ri^t"  does  not  appear 
to  be  used  with  appropriate  precision  and 
aocniuoy.  It  is  not  correct  to  say  that  the 
plaintiff,  by  putting  new  windows  into 
his  house,  or  altering  the  dimensions  of  the 
old  ones,  ^exceeded  the  limits  of  his  right," 
because  the  owner  of  a  house  has  a  right 
at  all  times  (apart,  of  course,  from  any 
agreement  to  the  contrary)  to  open  as  many 
windows  in  his  house  as  he  pleases.  By  the 
exercise  of  the  right  he  may  materially  in* 
terfepe  with  the  comfort  and  enjoyment  of 
bis  neighbour,  but  of  this  species  of  injury 
the  law  takes  no  cognizance.  It  leaves  every 
one  to  his  self-defence  against  an  annoyance 
of  this  description,  and  the  only  remedy 
in  the  power  of  the  adjoining  owner  is  to 
build  on  hie  own  ground,  uid  so  td  shut 
out  the  offensive  windows.  But  as  it  would 
be  hard  upon  the  owner  of  a  house  to  which 
the  free  access  of  light  and  air  had  been 
permitted  for  a  long  period  to  continue  for 
ever  indebted  to  the  forbearance  of  his 
neighbour  for  its  enjoyment,  the  Courts  of 
law,  upon  the  principle  of  quieting  posses- 
sion, formerly  held  that  where  tibere  had 
been  an  uninterrupted  use  of  lights  for 
twmity  yearn,  it  was  to  be  presumed  that 
there  was  some  grant  of  them  by  ti^  neigh* 
bouring  owner,  or,  in  other  words,  that  he 
had  by  some  agreement  restricted  hims^ 
in  the  otherwise  lawful  employment  of  his 
own  land.  The  Prescription  Aot  (2^3 
WilLi.  c.  71.)  turned  this  presumption 
into  an  absolute  right,  founded  upon  user 
on  one  side  and  acquiescence  on  the 
other. 

It  was  argued,  on  behalf  of  the  appellant, 
that  under  this  act  the  right  to  the  enjoy* 
ment  of  lights  was  still  made  to  rest  on  the 
footing  of  a  grant  I  do  not  see  what  benefit 
his  case  would  derive  from  the  establish- 
*ment  of  this  position;  but  it  appears  to 
me  to  be  contrary  to  the  express  words 
of  the  statute.  By  the  Prescription  Act, 
aflber  twenty  years'  user  ci   lights,    the 


owner  of  them  acquires  an  absolute  and 
indefeasible  right,  which  so  hi  restricts 
the  adjoining  owner  in  the  use  of  his  own 
property  that  he  can  do  nothing  upon  Mb 
prenuses  which  may  have  the  effect  of 
obstructing  them.  The  right  thus  acquired 
must  necessarily  be  confined  to  Ihe  exact 
dimensions  of  lihe  opening  tfarou|^  iddch 
the  access  of  tight  and  air  has  been  per- 
mitted. As  to  everything  beyond,  the  par- 
ties possess  exactly  the  same  rdative  rights 
which  they  had  before.  The  owner  of  the 
privileged  window  does  nothing  uxdawfiii 
if  he  enlarges  it,  or  if  he  makes  a  new  win- 
dow in  a  <tifferent  situation.  The  adjoining 
owner  is  at  liberty  to  build  upon  las  own 
ground  so  as  to  obstruct  the  addition  to 
the  old  window,  or  to  shut  out  the  new 
one ;  but  he  does  not  regain  his  former  right 
of  obstructing  the  old  window,  which  he 
had  lost  by  acquiescence,  nor  -does  the 
oirner  of  the  old  window  lose  his  former 
absolute  and  indefeasible  right  to  it,  which 
he  had  gained  by  lengtii  of  user.  The  right 
continues  uninterruptedly  until  some  un* 
equivocal  act  of  intentional  abandonment 
is  done  by  the  person  who  has  acquired  it, 
which  will  remit  the  adjoining  owner  to  ihe 
unrestricted  use  of  his  own  premises. 

It  will,  of  course,  be  a  question  in  each 
ease  whether  the  circumstances  satis&ctorily 
estaUiah  an  intention  to  abandon  altogether 
the  future  enjoyment  and  exercise  of  the 
right.  If  such  an  intention  is  dearly  mani- 
fested, the  adjoining  owner  may  build  as  he 
pleases  upon  his  own  land;  and  should  the 
owner  of  the  previously -existing  window 
restore  the  former  state  of  things,  he  could 
not  compel  the  removal  of  any  building 
which  had  been  placed  upon  the  groimd 
during  the  interval;  for  a  right  once  aban- 
doned, is  abandoned  for  ever.  But  the 
counsel  for  the  appellant  carried  their  argn- 
ment  far  beyond  this  point  The  part  of  the 
case  which  was  the  most  di£Scult  for  them 
tx>  encounter  was  that  which  relates  to  the 
unaltered  window  in  the  third  floor.  As  to 
this,  they  contended  that  the  alteration  of 
the  windows  below  and  the  addition  of  the 
windows  above  so  changed  the  character  of 
the  previously-acquired  right  to  light  and 
air  as  entirely  to  destroy  it-  But  it  is  not  easy 
to  comprehend  how  this  effect  can  be  pro- 
duced by  acts  wholly  unconnected  with  an 
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ancient  window,  which  the  owner  ha9  care- 
fully retained  in  its  original  state.  And  the 
learned  counsel  did  not  seem  to  expect 
much  success  from  their  argument  in  its 
application  to  the  unaltered  window,  but 
directed  it,  with  more  plausibility,  to  the 
alterations  of  the  windows  on  the  lower 
floors.  As  to  these^  they  contended  that  the 
owner  of  ancient  windows  is  bound  to  keep 
himself  within  their  original  dimensions ; 
and  that  if  he  changes  or  enlarges  them  in 
any  way,  although  he  retains  the  old  open- 
ings, in  whole  or  in  part,  he  must  either 
be  taken  to  have  relinquished  his  right  or 
to  have  lost  it.  But  upon  wkat  principle 
can  it  be  said  that  a  person,  by  endeavour* 
ing  to  extend  a  right,  must  be  held  to  have 
abandoned  it,  when,  so  far  from  manifest* 
ing  any  such  intention,  he  evinces  his 
determination  to  retain  it,  and  to  acquire 
something  beyond  it?  If  under  such  cir^ 
cumstances  abandonment  of  the  right  can- 
not be  assumed,  as  little  can  it  be  said  that 
it  is  a  cause  of  forfeiture. 

It  must  always  be  borne  in  mind  that  it 
is  no  unlawful  act  for  the  owner  of  a  house 
to  break  out  a  window,  or  to  enlarge  an 
ancient  window,  although  in  the  latter  case 
some  dificulty  may  be  thrown  upon  an  ad- 
joining owner  to  distinguish  the  old  part 
from  the  new,  and  so  to  ascertain  which 
part  he  has  a  right  to  obstruct,  and  which 
is  privileged  from  his  obstruction.  The 
alterations  may  be  of  such  a  nature  (as  in 
the  present  case)  as  to  make  it  impossible 
for  him  to  prevent  the  further  restriction  of 
his  liberty  to  build  on  his  own  premises, 
without  at  the  same  time  interfering  with 
the  right  previously  acquired  against  him. 
Tet  it  would  be  a  very  strange  extension  of 
the  law  of  forfeiture,  to  hold  that  the  owner 
of  an  ancient  window  doing  nothing  but 
what  he  may  lawfully  do,  loses  his  exiBting 
night,  because  it  stands  in  the  way  of  the 
means  of  interfering  with  an  act  against 
which  the  owner  of  the  adjoining  land 
would  otherwise  have  been  able  and  would 
have  been  entitled  to  defend  his  property. 
Even  supposing  what  was  done  by  the 
respondent  amounted  to  an  unlawful 
encroachment,  the  question  put  by  Mr. 
Baron  Alderson  in  Thomas  v.  Thomas  (15) 
appears  to  be  unanswerable, — "How  does 
the  plaintiff,  by  claiming  more  than  he  law- 


fully may,  destroy  his  title  to  that  which  he 
lawfully  may  claim?"  But  the  Court  of 
Queen's  Bench  in  the  case  of  Renshavf  t. 
j^6an(l)held,  that  "because  the  respondent 
in  the  exercise  of  his  lawful  rights  on  his 
own  land  could  not  obstruct  (what  they 
called)  the  excess  of  the  plaintiff's  former 
right,  without  obstructing  that  former  right, 
he  had  only  himself  to  blame  for  the  exist- 
ence  of  such  a  state  of  things,  and  must  be 
considered  to  lose  the  former  right  which 
he  had.''  This  doctrine  appears  to  me  to  be 
founded  neither  upon  principle  nor  upon 
authority.  It  amounts  to  this.  l%e  plaintiff 
having  acquired  an  absolute  right  to  ancient 
windows  against  the  defendant^  does  an  act 
which  it  was  lawful  £or  him  to  do,  subject 
to  the  right  of  the  defendant  to  render  it 
useless;  but  because  he  has  contrived  hk 
measures  so  as  to  prevent  the  defendant 
hindering  the  attempt  to  obtain  a  new  right 
without  destroying  or  at  least  suspending 
the  exercise  of  the  old,  therefore  the  old 
right  may  be  lawfully  interrupted,  if  indeed 
it  is  not  altogether  lost 

It  may  be  said  (and  this  was  urged  in 
argument  at  the  bar),  that  unless  tfach  is  the 
Uw,  a  person  who  has  an  ancieat  window 
may  acquire  a  right  to  any  number  of  ad-« 
ditional  windows  by  so  contriving  their 
position  as  to  place  them  completely  under 
t^e  protection  of  the  ancient  vdndow,  and 
thus  effectually  prevent  the  adjoining  owner's 
interference  with  them.  Undoubtedly,  this 
is  a  very  possible  case;  and  yet  there 
does  not  appear  to  be  anything  anrea8on-> 
able  or  mijufit  in  denying  even  under  such 
circumstances  a  power  over  the  ancient 
lights  which  did  not  previously  exist ;  for 
consider  the  case  upon  the  presumption  of 
a  grant  as  it  stood  before  tJie  Prescription 
Act.  The  rights  of  the  parties  would  Of 
course  be  taken  to  be  regulated  by  such 
grant,  and  it  would  have  been  contnury  to 
principle  to  permit  the  grantor  to  deror 
gate  from  his  own  grant,  merely  because  he 
could  not  otherwise  prevent  an  aot  which 
might  prejudicially  affect  him,  but  which 
the  grantee  was  not  prohibited  from  doing 
by  law.  And  precisely  the  same  oonse^ 
quences  seem  to  fallow  from  the  right  b^g 
now  acquired  by  user  and  acquiescence — 
while  the  user  is  ripening  into  a  right  the 
adjoining  owner  has  the  power  completely 
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in  his  own  hands.  If  he  has  no  objection 
to  the  particular  window,  but  is  desirous  of 
preventing  any  enlargement  or  alteration 
of  it,  or  any  new  window  being  opened,  he 
may  inform  his  neighbour  of  his  determina- 
tion to  build  up  against  the  window  unless 
he  will  enter  into  an  agreement  not  to  en- 
large or  alter  it  nor  to  open  any  new  one 
without  his  permission. 

The  adjoining  owner  can  therefore  always 
protect  hunself  by  a  little  vigilance,  and  if 
he  allows  rights  to  be  acquired  imder  shel- 
ter of  which  he  is  prevented  using  his  land 
for  the  purpose  of  defence  against  the  acts 
of  his  neighbour,  he  must  blame  his  own 
want  of  foresight  and  precaution,  and  not 
the  law,  which  will  not  permit  an  ancient 
right  to  be  invaded  upon  any  such  assumed 
ground  of  necessity. 

I  am,  therefore,  of  opinion  that  the  case 
ofRenshaw  v.  Bean  (1)  cannot  be  supported, 
and  that  the  appellant  cannot  justify  the 
erection  of  his  wall  and  the  consequent 
obstruction  of  the  ancient  lights  on  the 
respondent's  building. 

The  determination  of  the  first  question 
in  the  respondent's  favour  renders  it  unne- 
cessaiy  to  consider  whether  the  respondent 
had  a  right  to  insist  upon  the  removal  of 
the  appellant's  wall,  after  he  had  restored 
his  windows  to  their  original  state.  In  the 
view  which  I  have  taken,  it  is  impossible 
for  me  to  deal  with  the  second  question  in 
the  way  in  which  it  has  been  treated  in  the 
Court  of  Common  Pleas  and  in  the  Exche- 
quer Chamber.  If  I  had  been  of  opinion 
^at  the  acts  of  the  respondent  conferred 
upon  the  appellant  the  power  of  interfering, 
for  however  short  a  time^  with  the  right  of 
the  respondent,  I  should  have  been  com- 
pelled, as  a  consequence,  to  hold  that  the 
obstruction  could  not  be  rendered  tem- 
porary by  any  subsequent  act  of  the  respon- 
dent, because  a  right  once  lost  can  never 
be  revived.  But  it  is  unnecessary  to  dwell 
upon  this  point,  because  it  is  obvious  that 
after  the  decision  of  this  case  the  question 
can  never  again  be  raised.  I  am. of  opinion 
that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  affirmed. 

Jttdgment  affirmed. 


1865. 
May  31 
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MOCKFOBD  V.  TAYLOR. 


Pleading — Several  CotmU — Trover  and 
Detinue — Striking  out. 

As  a  general  rule  counts  in  trover  and 
detinue  ought  not  to  be  allowed  together^ 
and  the  latter  ought  to  be  struck  out;  thds 
is,  however,  subject  to  exception  if  the  plain- 
tiff satisfies  the  Judge  thai  there  is  good 
reason  for  allowing  both. 

This  was  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  one  of  the  counts  of  the 
declaration  should  not  be  struck  out. 

There  were  two  counts,  one  in  trover 
and  one  in  detinue,  and  the  Judge  at 
chambers  had  refused  to  make  an  order 
under  the  first  pleading  rule  of  Trinity 
Term,  1853,  for  striking  one  of  them 
out 

Ilance  shewed  cause. — First,  the  Court 
will  not  review  the  decision  of  the  Jndge 
at  chambers;  secondly,  counts  in  trover 
and  detinue  cannot  now  be  said  to  be 
founded  on  the  same  cause  of  action,  as 
now  under  the  latter  there  may  be  recovery 
in  specie.  (He  was,  however,  in  answer  to 
a  question  of  the  Court,  unable  to  shew 
any  distinction  in  the  character,  <kc  of  the 
goods  in  respect  of  which  the  action  was 
brought,  or  any  special  reason  for  pleading 
both  counts.) 

Tapping,  in  support  of  the  rule,  was  not 
called  on. 

Erlb,  C.  J. — ^You  had  better  go  back  to 
chambers  with  an  intimation  to  the  Judge 
that  we  think  that,  as  a  general  rule,  only 
one  of  such  counts  should  be  allowed,  and 
that  the  count  in  trover  should  be  the  one 
generally  allowed.  This  general  rule,  how- 
ever, must  be  taken,  subject  to  the  excep- 
tion, that  both  should  be  allowed  if  the 
plaintiff  satisfies  the  Judge  that  justice  will 
be  better  administered  by  the  allowance, 
as,  for  instance,  where  the  article  is  a  pre- 
cious article  which  the  owner  ought  to  be 
allowed  to  recover  in  specie. 

The  rest  of  the  Court  (1)  ooncuired. 


(1)  Willes,  J.,  Byles,  J.  asd  Keatiiig,  J. 
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GAVED  V.  MARTYN. 


Watercourse — Artificial  CJuannel —  Water 
brought  to  the  Surface  artificially — Ease- 
ment— User  as  of  Eight — Prescription  Act, 
2  ifc  3  WilL  4.  c  71. 

TheplaiiUiffy  who  was  the  occupier  of  certain 
cUty-works^had  enjoyed  for  twenty  years^with- 
out  inten^ption^  the  use  of  a  watercourse^ 
called  the  clear-water  leaf,  which  brought 
water  to  such  works.  Fart  of  tfiis  water  had 
been  collected  from  natural  springs,  from 
whence  it  had  been  brought  ooer  the  defenr 
dcaU^s  land  by  an  artificial  channel  made  by 
the  plaintiff's  predecessor  at  the  clay-works. 
The  rest  of  the  toater  had  been  obtained  by 
the  plaintiff  from  a  stream  brought  artifir 
dally  to  the  surface  by  the  operation  •of 
miners  who  had  not  permanently  ahandoned 
their  right  to  the  same.  The  plaintiff  claimed 
also  a  prescriptive  right  by  twenty  yeari 
uninterrupted  user  to  another  watereoursCf 
called  the  foul-water  leaL  There  was  evidence 
at  the  trial  that  the  plaint\ff^s  predecessor 
at  the  clay-works  had  leave  from  the  tenant 
and  owner  of  the  land  which  had  since 
become  the  defendants,  to  cut  such  water" 
course  from  a  brook  down  to  the  clay- 
works,  on  the  terms  pf  paying  a  peppercorn 
rent,  and  of  stich  tenant  being  at  liberty 
to  stop  it  whenever  there  loas  a  scarcity 
of  water  for  his  otffn  purposes:  —  Held, 
that  as  to  such  foulwater  leal  there  was 
evidence  on  which  a  Jury  might  find  that 
the  plaintiff's  enjoyment  thereof  was  not 
under  a  claim  of  right,  but  precarious,  and 
that,  therefore,  a  twenty  years'  user  by  the 
plaintiff  under  such  circumstances,  though 
without  interruption,  was  not  an  enjoymjent 
as  of  right  within  the  meaning  of  the  Pre- 
scription Act,  2  <(?  3  Will.  4.  c  71. 

Held,  also,  that  as  to  that  part  of  the 

water  in  the  clear-waler  leat  which  had  an 

artificial  origin  from  mining,  tlie  plaintiff 

could  not  by  twenty  years'  user  acquire  an 

easement  therein  under  the  2  ^  Z  Will.  4. 

c.  7 1,  but  that  as  to  that  part  which  had  been 

collected  from  natural  springs  the  plaintiff 

had,  as  against  the  defendant,  acquired  by 

user  a  right  to  its  flow,  notwithstanding  that 

the  Icmd  in  which  such  supply  was  obtained 

teas  within  the  district  of  tin-bounds,  and 

Nbw  Skribs,  84.— C.P. 


subject  iherefcre  to  Hie  contingent  rights  of 
the  oumers  of  such  bounds,  who  have  by 
custom  a  light  to  use  all  water  in  their 
district  for  mining  operations. 

Held,  further,  that  the  plaintiff  as  such 
occupier  of  the  chxy-works  to  which  the  water 
was  brought,  had  a  sufficient  interest  to 
enable  him  to  maintain  his  claim  to  a  pre- 
scriptive right  to  the  flow  of  such  water. 

Action  for  interfering  witih  the  plaintiff's 
right  to  certain  watercourses. 

The  first  and  second  counts  of  the  declar 
ration  were  each  for  removing  a  launder  or 
water-carrier,  and  diverting  and  obstructing 
the  water  of  a  watercourse  from  flowing  by 
the  aid  of  such  launder  along  the  plaintiff's 
land  and  premises.  The  third  count  wag 
for  preventing  the  water  of  a  brook  from 
flowing  along,  a  leat  called  the  foul- water 
leat  to  the  plaintiff's  premises. 

The  following  are  the  facts  as  proved  at 
the  trial  before  the  O(»nmon  Serjeant  at 
the  Cornwall  Summer  Assizes  for  1864. 
The  plaintiff  was  the  occupier  of  some  china 
day-works,  in  the  parish  of  St.  Austell,  in 
the  county  of  Cornwall,  called  the  Canran- 
carrow  Clay  Works,  which  he  had  occupied, 
under  Lord  Mount-Edgeumbe,  the  owner  of 
the  Carrancarrow  estate,  and  had  done  so 
since  the  year  1835.  Adjoining  this  estate 
was  an  estate  called  Qoonamarth,  which 
formerly  formed  part  of  Mr.  Trevanion's 
property,  but  whidi  had  been  purchased  by 
the  defendant  in  1855,  and  had  been  since 
occupied  by  the  defendant  or  his  tenants. 

Two  streams  flowed  into  the  Carrancarrow 
day-works,  one  called  the  foul-water  leat, 
the  other  the  clear-water  leat,  both  of 
which  were  used  by  the  plaintiff  in  the  day- 
works,  it  being  essential  that  there  should 
be  a  proper  supply  of  water  for  the  carry- 
ing on  of  such  works. 

With  regard  to  the  clear-water  leat,  it 
derived  its  water  from  two  sources;  one 
from  water  collected  in  the  valley  between 
the  Carrancarrow  and  Qoonamarth  esr 
tates,  which  ran  down  there  from  natural 
springs,  and  was  brought  to  the  leat  by  a 
wooden  trough,  called  a  launder,  placed 
over  a  brook  or  stream  which  flowed  through 
such  valley,  and  was  known  as  the  Cox- 
burrow  brooL  This  launder  was  called  the 
lower  launder,  and  was  put  there  about  the 
year  1 830,  by  Edward  and  William  Hooper, 
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who  preceded  the  plaintiff  in  the  occnpation 
of  the  clay-works,  and  who  by  means  of  a 
channel  which  they  made  for  that  purpose, 
brought  the  water  they  found  bo  collected 
there  to  such  launder,  in  order  to  supply 
the  clay-works  with  clear  water,  the  launder 
being  used  to  prevent  the  water  from 
mixing  with  the  water  in  the  brook,  which 
was  liable  to  be  fouled  by  the  washing  from 
the  tin-mines  in  the  neighbourhood.  The 
other  source  was  from  a  tin-tie  stream 
situate  higher  up  the  brook  than  the  lower 
launder,  and  nearly  opposite  some  clay 
works  called  the  Cawn  Clay  Works,  on  the 
Goonamarth  estate.  This  sti«am  came  from 
an  artificial  adit  made  by  the  tin-miners, 
and  it  appeared  that  in  1842,  the  plaintiff! 
wanting  an  increase  of  water  for  his  works, 
took  the  water  which  came  from  this  tin- 
tie,  across  the  brook  by  another  launder, 
called  the  upper  launder,  which  he  placed 
there  to  receive  it,  and  then  by  means  of  a 
leat,  he  brought  the  water  from  such  upper 
launder  to  the  place  from  whence  the  pre- 
vious supply  of  the  lower  launder  was 
taken,  and  where,  uniting  with  that,  it 
passed  through  such  lower  launder  to  the 
clear-water  leat 

According  to  the  custom  of  the  county 
the  tin-streamers  have  the  free  use  of  the 
water  over  the  whole  of  the  district  within 
their  tin-bounds,  and  they  claim  the  right 
not  only  to  use  the  water,  but  to  divert  it 
into  other  streams.  There  was  evidence 
that  between  the  years  1825  and  1828,  one 
Vivian,  who  worked  then  at  the  Cawn 
Clay  Works,  had  paid  to  one  of  the  Hoopers 
who  was  then  the  owner  of  the  tin-bounds, 
4/.  a  year  for  the  use  of  the  water  from  the 
above-mentioned  tin-tie,  and  that  after- 
wards, Higman,  the  then  lessee  of  the  GkK)na- 
marth  Clay  Works,  paid  the  said  Hooper  10/. 
a  year,  which  was  subsequently  reduced  to 
6/.  10«.,  for  the  use  of  such  water.  It  ap- 
peared also,  that  the  plaintiff,  in  1842, 
paid  Hooper  at  the  rate  of  4/.  a  year,  but 
it  was  a  disputed  question  at  the  trial 
whether  such  payment  was  made  by  the 
plaintiff  for  the  privilege  of  taking  the 
water  from  the  tin-tie,  or  whether  only  for 
having  it  pure,  which  it  would  not  have 
been  if  the  owner  of  the  tin-bound  had 
exercised  his  right  of  using  the  water.  The 
upper  launder  rested  on  the  land  which  was 
part  of  the  Qoonamarth  estate,  and  which 


therefore  had  since  become  the  defendant's. 
The  lower  launder  was  on  the  land  oceQ{»ed 
by  the  plaintiff,  and  outside  the  limits  of 
the  tin-bounds,  but  the  place  where  the 
supply  had  been  collected  and  conducted 
to  the  lower  launder  before  the  upper  laun- 
der was  placed,  was  within  such  limits. 

In  the  year  1830,  the  said  Edward  and 
William  Hooper,  who  were  then  in  occupa- 
tion of  and  working  the  Carrancarrow  Clay 
Works,  cut  the  foul-water  leat  from  the  brook 
a  little  above  the  lower  launder,  and  by  iiaX 
means  the  water  from  the  brook  was  brought 
down  to  their  day-works.  With  respect  to  the 
cutting  of  such  foul-water  stream  the  defen- 
dant produced  in  evidence  at  the  trial  two 
witnesses  of  the  name  of  Qeach,  who  said 
that  in  1830  a  meeting  took  place  between 
the  elder  Hooper,  their  father,  who  occu- 
pied and  worked  some  works  lower  down 
the  stream  at  the  lower  Goonamarth,  partly 
in  Mr.  Trevanion's  and  partly  in  Lord 
Mount-Edgcumbe's  property,  and  thetoUeis 
or  stewards  of  these  two  last-mentioned 
persons ;  that  the  question  of  whether 
Hooper  should  be  allowed  to  cut  the  foul- 
water  leat  was  discussed,  and  it  was  agreed 
that  he  should  be  allowed  to  do  it  on 
payment  of  a  peppercorn  or  frirze  prickle 
per  annum  to  Geach,  and  on  the  dear 
understanding  that  it  was  to  be  taken  down 
whenever  the  water  was  scarce  and  wanted 
below ;  that  the  Hoopers  cut  the  leat  in 
consequence,  and  that  the  Geaches  on  one 
or  two  occasions  cut  down  the  leat.  It 
appeared,  however,  that  although  Geach's 
works  were  continued  till  1838,  and  the 
Geaches  further  had  some  interest  in  them 
till  about  1847,  they  had  left  before  1835, 
so  that  this  taking  down  was  never  during 
the  plaintiff's  occupation,  and  possibly  when 
the  Carrancarrow  works  were  unworked 
for  Hooper  (who  had  occupied  not  only 
the  works  but  also  the  farm  on  which  they 
were,  and  who  retained  the  farm  when 
the  plaintiff  came  in  1835),  had  ceased  to 
woric  them  for  a  year  or  two  before  the 
plaintiff  took  them.  When  the  plaintiff 
took  possession  of  the  Carrancarrow  Clay 
Works,  in  August  1835,  both  the  foul-water 
leat  and  the  lower  launder  were  in  exist- 
ence; and  until  1855,  when  the  defendant 
became  the  owner  of  the  Goonamarth 
estate,  the  plaintiff  had  always  enjoyed  the 
use  of  both  the  foul  and  clear-water  leats 
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without  interruption,  but  iifter  1855  the 
user  had  been  contentious,  the  defendant 
several  times  removing  the  two  launders 
and  destroying  the  foul-water  leat,  and 
the  plaintiff  as  often  restoring  them,  until 
the  last  interference  of  the  defendant  in 
respect  of  which  the  present  action  was 
brought 

At  the  trial,  the  plaintiff  did  not  put 
in  evidence  any  documentary  title,  but  he 
proved  that  he  was  in  possession  of  the 
Carrancarrow  Clay  Works,  and  that  he  had 
been  so  since  1835,  and  he  stated  that  he 
had  got  a  licence  from  Lord  Mount-£dg- 
cumbe  to  dig  and  search  for  clay  in  the 
land  let  to  Hooper,  who  was  his  Lordship^s 
tenant  of  the  Carrancarrow  famL  This,  it 
was  objected  for  the  defendant,  was  not 
sufficient  to  enable  the  plaintiff  to  maintain 
such  an  action  as  the  present,  and  the  point 
was  reserved,  if  necessary,  for  the  opinion 
of  this  Court 

The  following  questions  were  left  by  the 
learned  Judge  to  the  jury : 

First,  was  the  foul-water  leat  cut  from 
the  brook  with  the  consent  of  Geach  and 
under  the  terms  and  conditions  spoken  of 
by  the  two  jGreachcs,  or  was  it  done  by 
Hooper  of  right  without  any  agreement] 

Secondly,  was  there  a  cutting  off  of  the 
water  from  the  leat  on  one  or  more  occa- 
sions when  water  in  the  brook  was  scarce; 
and  if  so,  was  that  done  in  virtue  of  the 
conditions  to  that  effect  originally  imposed 
or  done  in  assertion  of  a  general  right  to 
have  the  water  flow  down  the  brook  I 

Thirdly,  is  the  water  in  the  part  of  the 
leat  above  the  lower  launder  derived  alto- 
gether from  the  source  of  supply  above  the 
upper  launder,  or  is  it  partially  so  derived 
and  partially  derived  from  springs  and 
sources  of  supply  between  the  upper  laun- 
der and  the  lower  launder  1 

Fourthly,  have  the  plaintiff  and  those 
through  whom  he  claims  had  an  uninter- 
rupted enjoyment  of  the  two  leats,  or  of 
either  of  them,  as  of  right  for  more  than 
twenty  years  without  interruption  1 

Fifthly,  was  the  payment  of  4/.  a  year 
to  Hooper  a  payment  made  for  a  right  to 
have  the  water,  or  was  it  a  payment  only 
in  consideration  of  Hooper  not  fouling  by 
using  it  for  streaming  tin  1 

To  these  questions  the  juiy  returned  the 
following  answers,  viz. : 


To  the  first  question,  that  it  was  with 
the  consent  of  Geach. 

To  the  second  question,  that  there  was, 
for  both  reasons. 

To  the  third,  partially  from  both  sources. 

To  the  fourth,  they  have  had  uninter- 
rupted possession  of  the  leat  marked  green 
(which  was  the  clear-water  leat)  from  the 
upper  launder  downwards,  but  have  not 
had  uninterrupted  possession  of  the  foul- 
water  leat  too. 

To  the  fifth,  only  for  the  purpose  of  pre- 
venting Hooper  from  fouling  it. 

Thereupon,  under  the  direction  of  the 
learned  Judge,  a  verdict  was  entered  for 
the  plaintiff  upon  the  first  and  second 
counts,  and  for  the  defendant  on  the  thiid 
count,  the  amount  of  damages  being  by 
consent  left  to  an  arbitrator  to  deter- 
mine. 

MofUague  Smith  afterwards  obtained  a 
rule  ni8i  to  enter  a  verdict  for  the  plaintiff 
on  the  third  county  pursuant  to  leave  re- 
served at  the  trial,  on  the  ground  that  the 
licence  granted  by  Geach,  assuming  it  to  be 
given,  was  merely  a  personal  licence  from 
him  to  Hooper,  ind  that  it  did  not  affect 
the  plainti^  who  was  not  privy  to  that 
bargain,  and  who  enjoyed  from  1835  as  of 
right;  or  for  a  new  trial  on  the  ground  of 
misdirection,  the  learned  Judge  having  in 
effect  directed  the  jury  that  if  they  believed 
the  evidence  of  the  two  Geaches  the  plain- 
tiff's enjoyment  of  the  foul- water  leat  was 
not  an  enjoyment  as  of  right,  and  also  on 
the  ground  that  this  evidence  came  upon 
the  plaintiff  by  surprise. 

ICarslake,  for  the  defendant,  also  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  the 
defendant  on  the  first  and  second  counts, 
pursuant  to  leave  reserved  at  the  trial  on 
the  ground  that  the  plaintiff  was  a  mere 
licensee,  and  had  no  sufficient  possession  of 
the  water  to  enable  him  to  maintain  the 
action ;  secondly,  that  the  user  of  the  water 
had  been  contentious  since  1855,  and  that 
there  was  no  proof  given  of  enjoyment  for 
twenty  years  as  of  right;  thirdly,  that  the 
watercourses  in  question  being  altogether 
artificial,  no  right  to  continue  to  receive 
their  flow  could  be  acquired  by  the  plain- 
tiff; and,  fourthly,  that  the  plaintiff  being 
unable  to  acquire  a  right  to  the  water  in 
the  tin-tie  as  against  the  tin-bounder,  was 
incapable  of  acquiring  it  at  all;  or  for  a 
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dows  was  a  wrongful  one;  and,  secondly, 
that  such  wrongful  act  is  sufficient  in  law 
to  deprive  the  party  of  his  right  under  the 
statute.  But,  as  I  have  already  observed^ 
the  opening  of  the  new  windows  is  in  law 
an  innocent  act,  and  no  innocent  act  can 
destroy  the  earisting  right  of  the  one  party 
or  give  any  enlarged  right  to  the  other, 
namely,  the  adjoining  proprietor. 

In  the  present  case  an  ancient  window 
in  the  plaintiff's  house  has  been  preserved 
and  remained  unaltered  during  all  the 
alterations  of  the  building,  and  the  access 
of  light  to  that  window  is  now  obstructed 
by  the  appellant's  walL  A  majority  of  the 
Court  below  have  held,  that  the  obstruc- 
tion was  justified  whilst  the  new  windows 
which  the  plaintiff  some  time  since  opened, 
remained,  but  was  not  justifiable  when 
those  new  windows  were  closed  and  the 
house  so  far  as  regards  the  access  of  light 
was  restored  to  its  original  state;  but,  on 
the  plain  and  simple  principles  I  have 
stated,  my  opinion  is,  that  the  appellant's 
wall  so  far  as  it  obstructed  the  access  of 
light  to  the  respondent's  ancient  unaltered 
window,  was  an  illegal  obstruction  from 
the  beginning;  and  I  have  great  difficulty 
in  acceding  to  the  reasoning  that  this  per- 
manent building  of  the  appellant  was  a 
legal  act  when  begun,  and  completed,  but 
has  subsequently  become  illegal  through  a 
change  of  purpose  on  the  part  of  the  re*- 
spondent  On  such  a  principle  the  person 
who  opens  new  lights  might  allow  them  to 
remain  until  his  neighbour,  acting  legally 
according  to  these  judgments,  has  at  great 
expense  erected  a  dwelling-house,  and  then 
by  abandoning  and  closing  the  new  lights 
might  require  his  neighbour's  house  to  be 
pulled  down.  I  think  the  judgment  ought 
to  be  affirmed,  but  not  on  the  ground  or 
for  the  reasons  given  by  the  majority  of 
the  Judges  in  the  Courts  below.  I  there-* 
fore  move,  your  Lordships^  that  the  judg- 
ment of  the  Court  below  be  affirmed. 

LoBD  Cranwokth.  —  My  Lords,  the 
question  raised  by  the  special  case  is,  whe* 
ther  the  plaintiff  in  error  was  justified  in 
erecting,  opposite  and  near  to  the  house  of 
the  defendant  in  error,  a  building  which 
prevented  the  access  of  light  and  air  through 
several  ancient  windows  through  which 
light  and  air  had  been  accustomed  to  pass 


to  the  hoivse  in  question  without  intermp- 
tiou. 

Previously  to  the  erection  by  the  plain- 
tiff in  error  of  the  buildings  complained 
of,  the  defendant  in  error  made  extensive 
alterations  in  his  house,  and  in  so  doing 
opened  new  and  enlarged  several  of  the  old 
windows ;  and  it  was  not  disputed  that  the 
plaintiff  in  error  was  justified  in  obstructing 
the  new  and  the  enlargements  of  the  old 
windows.  He  effected  this  obstruction  by 
erecting  a  permanent  building  on  his  own 
landf  so  near  to  the  house  of  the  defendant 
in  error  as  to  obstruct  the  whole  of  bis 
lights,  the  old  as  well  as  the  new.  The 
special  case  finds  as  a  fact  that  it  was  im- 
possible for  him  to  obstruct  or  block  the 
new  windows  without  at  the  same  time 
obstructing  or  blocking  that  portion  of  the 
windows  and  lights  which  occupied  the  site  of 
the  ancient  windows;andhi8  counsel  argued, 
on  the  authority  of  Bmahaw  v.  JBeau  (i\ 
that  under  these  circumstances  he  had  a  right 
to  erect  the  building  in  question.  After  it  had 
been  so  erected  the  defendant  in  error  caused 
the  altered  windows  to  be  restored  to  their 
original  state,  aad  he  also  filled  up  with 
brickwork  the  spaces  occupied  by  the  new 
windows,  and  having  done  this,  he  called  on 
the  plaintiff  in  error  to  remove  the  building 
which  thus  blocked  up  the  ancient,  and  only 
the  ancient  windowa  This  application  was 
not  complied  with,  and  thereupon  the  de- 
fendant in  error  brought  hia  action  in  the 
Court  of  Common  Pleas  against  the  plain* 
tiff  in  error  for  obstructing  his  ancient 
lights. 

At  the  trial  a  verdict  was  found  for  the 
plaintiff  in  error,  subject  to  a  special  case; 
which  was  afterwards  aigued  before  the 
Court  of  Common  Pleas;  and  the  Court 
being  equally  divided  in  opinion,  the  junior 
Judge,  following  the  usual  practice,  with- 
drew his  opinion,  and  judgment  was  there 
given  for  the  now  defendant  in  error, 
according  to  the  opinions  of  what  was 
then  the  majority  of  the  Court  The 
caae  was  then  brought  to  the  Court  of 
Error,  where  the  judgment  below  was 
affirmed,  four  of  the  six  learned  Judges  who 
heard  the  case  concurring  in  opinion  with 
the  Court  of  Common  Pleas  in  favour 
of  the  defendant  in  error,  and  two  dissent- 
ing. The  case  was  then  brought  by  writ 
of  error  to  this  House,  and  the  plaintiff  in 


Vol.  34.] 


TRINITY  TERM,  1865. 


357 


unless  there  be  an  agreement  in  writing. 
Was  there  evidence  to  go  to  the  jury  here 
that  Gaved  enjoyed  the  watercourse  in  the 
same  manner  that  Hooper  had  done?  It 
was  a  watercourse  cut  within  five  years 
from  the  time  that  Gaved  came  into  pos- 
session,  a  watercourse  through  Hooper's 
£uTn.    Hooper  was  still  living  on  the  same 
£uin,  and  continued  to  do  so  for  the  greater 
part  of  the  twenty  or  thirty  years,  during 
which  Gaved   enjoyed  it;    it  is   on  the 
face  of  it  an  artificial  watercourse,  and  at 
the  end  of  that  time  the  person  who  suc- 
ceeded to  Greach  claimed  to  have  authority 
to  stop  it.  Under  this  state  of  facts,  I  think 
there  was  evidence  on  which  the  jury  were 
authorized  to  find,  if  they  chose  to  do  so, 
that  it  had  not  been  enjoyed  for  twenty 
years  preceding  that  time  by  a    person 
claiming  right  thereto,  but  that  the  use 
had  been  precarious  in  the  sense  of  that 
word  as  used  in  the  Civil  law.  There  are 
three  ways  of  defeating  a  prescriptive  right 
— ^by  shewing  that  a  man  has  been  clandes- 
tinely  using  it,  or  has  enjoyed  it  by  violence, 
or  in  the  third  case,  d  precario,  has  had 
permission  from  some  one  else.  The  present 
case  comes  within  the  last  class.   We  do 
not  lay  down  the  rule  that  it  follows  of 
necessity  that  Gaved  must  be  affected  by 
the  licence  that  Hooper  had,  but  that  it  is 
a  matter  which  the  Judge  was  bound  to 
leave  to  the  jury,  and  they  having  found 
their  verdict  on  it,  we  think  there  is  no 
ground  for  our  interfering. 

WiLLES,  J. — I  am  of  the  same  opinion. 
The  Court  is  asked  to  enter  the  verdict  for 
the  plaintiff,  or,  in  the  alternative,  to  grant 
a  new  trial,  on  the  ground  that  the  learned 
Judge  misdirected  the  jury  with  respect  to 
the  agreement  made  between  Hooper  and 
Qeach.  If^  as  at  one  time  I  thought,  the 
learned  Judge  had  told  the  juiy  that  the 
effect  of  the  agreement  between  Geach  and 
Hooper  was  to  stamp  the  character  of  pre- 
ciuiousness  upon  the  enjoyment  by  a  tenant 
who  succeeded  to  Hooper — if  he  had  laid 
that  down  as  a  proposition  of  law,  his  sum- 
ming-up might  have  been  objectionable. 
But  though  the  answer  to  the  first  question 
seems  to  indicate  that  this  was  in  the  mind 
of  the  learned  Judge,  when  we  turn  to  the 
fourth  question,  it  appears  that  this  was 
not  his  meaning.  The  meaning  of  the  first 
question  was,  no  doubt,  to  leave  to  the  jury 


the  important  consideration,  whether  the 
evidence  of  the  Geaches  was  to  be  relied 
upon.  The  fourth  question  superadds  this 
consideration :  whether  or  not,  if  their 
evidence  is  to  be  relied  on,  the  jury  having 
taken  that  into  consideration  come  to  the 
conclusion,  as  a  matter  of  fact,  that  this  enjoy- 
ment by  Gaved  was  precarious.  Therefore 
the  two  questions  which  are  presented  to 
us  by  the  rule  are  in  reality  the  same,  and 
they  amount  to  this :  whether  there  was 
any  evidence  on  which  the  jury  might  pro- 
perly  find  that  the  enjoyment  by  Gaved 
was  precarious.  The  plaintiff,  in  seeking 
to  establish  a  right  under  the  statute,  may 
prove  his  enjoyment  for  the  shorter  period 
of  twenty  years  ; .  and  in  relying  on  his  en- 
joyment for  this  period,  must  (with  this 
exception,  that  he  need  not  satisfy  the 
jury  of  the  existence  of  a  lost  grant, 
or  that  his  enjoyment  was  from  the  time 
of  legal  memory)  make  out  the  same  case 
as  if  he  was  seeking  to  establish  a  pre- 
scriptive right,  or  a  right  under  a  lost  grant 
at  common  law.  In  answer  to  such  a  claim 
it  would  clearly  be  admissible  evidence  to 
prove  that  the  enjoyment  originated  in  an 
agreement  between  a  former  occupier  of  the 
dominant  and  a  former  occupier  of  the  ser- 
vient tenement,  the  effect  of  which  was,  that 
the  enjoyment  was  precarious ;  and  upon 
proof  of  the  existence  of  such  an  agreement, 
and  of  circumstances  such  as  those  existing 
in  the  present  case,  it  would  be  a  question 
for  the  jury  whether  the  enjoyment  by  the 
then  tenant,  the  tenant  of  the  dominant 
tenement  at  the  time  in  question,  was  not 
an  enjoyment  pursuant  to  a  special  agree- 
ment ;  in  other  words,  whether  it  was  not 
a  precarious  enjoyment.  In  the  present 
case,  I  apprehend  there  is  abundant  evi- 
dence upon  which  the  jury  might,  if  they 
thought  proper,  in  answer  to  the  fourth 
question,  come  to  the  conclusion  that  the 
enjoyment  of  Gaved  was  a  precarious  occu- 
pation, similar  to  that  of  Hooper.  First  of 
aU,  there  is  the  existence  of  the  agreement 
in  Hooper's  time;  an  agreement  with 
Geach,  who  might  well  protest  against 
the  injustice  of  Hooper's  letting  in  some 
new  tenant  next  week,  of  whose  existence 
he  had  no  notice,  and  who  by  this  enjoy- 
ment for  twenty  years,  granted  as  a  mere 
matter  of  neighbourly  kmdness  to  Hooper, 
might  acquire  a  right  against  Gteach  under 
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the  statute.  It  is  a  reason  why,  if  there  be 
any  evidence  in  the  cause  to  prevent  such 
an  unjust  conclusion  being  arrived  at,  the  jury 
should  have  acted  on  that  evidence,  lliere 
is  an  agreement  between  Geach  and  Hooper, 
and  by  that  agreement  the  water  which 
flowed  in  a  natural  channel  was  to  be  diverted 
into  an  artificial  channel  by  artificial  means. 
I  must  say  that,  considering  the  jealousy 
which  exists  very  naturally  with  regard  to 
rights  to  water,  it  requires  extraordinary 
credulity  to  supp6se  that  a  tenant  coming 
into  the  enjoyment  of  a  leat  of  this  descrip- 
tion should  be  ignorant  of  its  character,  or 
could  arrive  at  any  other  conclusion  than  that 
it  was  by  permission  of  the  person  who  had 
the  control  over  the  natural  stream  that  the 
leat  was  used.  That  would  naturally  put 
him  on  inquiry  whether  the  permission  had 
originated  in  a  deed,  so  that  the  right  was 
one  he  could  expect  to  enjoy  or  insist  upon, 
or  whether  it  had  originated  only  in  licence. 
So  far  with  respect  to  the  question  whether 
it  was  possible  for  Oaved  to  have  known  of 
the  character  of  the  enjoyment  of  the  water 
in  the  foul-water  leat  Then,  as  to  Qeach 
and  the  persons  on  his  side,  it  was  not 
very  unnatural  for  the  jury  to  come  to  the 
conclusion  that  they  would  be  likely  to  be 
aware  of  the  change  of  occupation  from  time 
to  time.  A  man  who  had  the  occupation 
of  this  farm  might  have  become  acquainted 
with  the  persons  who  were  at  the  china- 
works,  and  they  might  have  a  knowledge  of 
the  character,  or  probable  character,  of  the 
leat ;  and  that  is  evidence  from  which  the 
jury  might  conclude  that  Gaved  was  content 
to  go  on  enjo3ring  it  as  before.  If  there  was 
a  knowledge  of  the  change  of  occupation — 
that  is,  evidence  from  which  the  jury  might 
conclude  there  was  a  tacit  sufferance  by 
Geach  in  the  enjoyment  of  the  leat  being 
continued  by  the  new  tenant,  Gaved,  as  it 
was  by  the  old  tenant.  Hooper,  with  whom 
the  agreement  had  been  entered  into,  and 
subject  to  the  conditions  applying  between 
Geach  and  Hooper,  namely,  that  the  enjoy- 
ment should  be  an  enjoyment  of  a  pre- 
carious character.  Upon  these  grounds,  it 
appears  to  me  there  was  evidence  upon 
which  the  jury  might  well  find  that  the 
enjoyment  of  the  foul- water  leat  during  the 
twenty  years  before  action  was  an  enjoyment 
by  the  permission,  express  or  implied,  of  the 
occupier  of  the  Goonamarth  estate.     I  may 


remark  that  in  Toynbee  v.  Brown  (2)  the 
learned  counsel,  in  the  course  of  his  argmnent, 
made  a  somewhat  similar  point  to  that  we 
are  now  considering ;  but  it  was  with  refer- 
ence to  a  case  of  light ;  and  he  said,  by  the 
express  terms  of  the  statute,  a  person  who 
enjoyed  lights,  paying  a  rent  for  them  for 
twenty  years  under  a    parol   agreement, 
would  be  entitled  to  have  them  j^rwards 
without  paying  any  rent  at  alL    Then  the 
learned  counsel  put  a  case :  '*  Suppose  an 
agreement  by  a  tenant  for  life  that  he  and 
his  successors,  owners  of  certain  property, 
should  allow  the  use  of  light,  could  that 
agreement  be  set  up  to  defeat  the  title  of  a 
party  who  had  subsequently  acquired  a  right 
to  the  use  of  the  light  by  twenty  yean' 
uninterrupted    enjoyment?"      To    which 
Alderson,  B.  answered,  "  If  the  parties  had 
gone  on  acting  upon  the  agreement,  that 
would  be  evidence  from  which  the  jary 
might  negative  an  adverse  enjoyment,  which 
is  the  foundation  of  the  right'*   So  here, 
the  agreement,  taken  with  the  other  cir- 
cumstances in  the  case,  is  evidence  for  the 
jury,  upon  which  their  verdict  negativing 
an  adverse  enjoyment  may  well  stand. 

Byle3,  J. — I  am  of  the  same  opinion. 
Here  the  origin  of  the  user  of  the  stream 
is  clearly  shewn  by  the  admissions  on  both 
sides.  Whatever  rights  may  have  been  since 
acquired,  it  is  admitted  to  have  been  origin- 
ally not  a  user  as  of  right,  but  a  user  by 
permission  of  the  tenant  or  owner  of  the 
stream  or  both.  There  is  no  doubt  abont 
that  Hooper  then  had  no  right  The 
plaintiff  succeeds  Hooper,  and  he  did  exactly 
what  Hooper  did,  neither  more  nor  lesa, 
until  Martyn  came.  He  did  nothing,  but  en- 
joyed as  his  predecessor  had  done,  but  this 
enjoyment  is  not  enough.  The  statute  sajs 
he  must  be  a  person  claiming  right  thereto.  I 
quite  agree  with  what  fell  from  my  Brother 
Willes;  it  is  for  the  plaintiff  to  shew  that 
he  claimed  right  thereto ;  and  until  Martyn 
came  in,  there  is  no  evidence  that  he  did 
anything  more  than  his  predecessor  did, 
who  certainly  did  not  claim  right  thereto. 
The  question  is  left  to  the  jury  in  this 
form — "  As  far  as  the  foul- water  leat  is  con- 
cerned, have  the  plaintiff  and  those  through 
whom  he  claims  had  uninterrupted  enjoy- 
ment of  the  foul- water  leat  as  of  right  for 

(2)  8  Exch.  Rep.  117;  a.  c.  18  Law  J.  Bep.  (vs ) 
Exch.99. 
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more  than  twenty  years  V*  Answer,  "  They 
have  not  had  such  a  user  as  of  right  of  the 
foul-water  leaf  It  seems  to  me  that  ques- 
tion was  rightly  put  to  the  jury,  and  that 
the  verdict  of  the  jury  was  also  right. 

Coleridge  and  Bullar  then  shewed  cause 
against  the  defendant's  rule. — With  respect 
to  the  lower  launder  and  the  claim  to  the 
right  of  having  the  water  to  flow  over  it, 
there  can  be  little  doubt  as  to  the  plaintiff's 
right.     An  uninterrupted    enjoyment  for 
more  than  twenty  years  before  the  defen- 
dant interfered  was  proved  to  have  existed. 
The  upper  launder  was  placed  afterwards  in 
order  to  increase  the  water  in  the  lower 
launder,  and  there  may  perhaps  be  some 
difference  as  to  the  right  with  respect  to 
the  two  launders.  As  to  both,  it  is  sub- 
mitted that  there  was  evidence  of  a  user 
for   a   sufficient  time    to  create  a  right. 
A   tin-bounder  has  merely  certain  rights 
of  user  of  the  water  for  his  tin  operations; 
but   he  has  no  right  to  the  land;    and 
there  was   nothing  in   the  fact  that  the 
water  to  the  upper  launder  came  from  a  tin- 
tie  to  prevent  the  landowner  from  inter- 
fering and  stopping  the  water  from  passing 
over  the  launder  and  afterwards  down  to 
the  plaintiff's  works.    No  doubt  the  defen- 
dant interfered  after  1855,  when  he  took 
possession  of  the  Goonamarth estate;  but  as 
often  as  he  removed  the  launders  they  were 
restored,  and  the  interruption  was  not  suffi- 
cient to  prevent  the  plaintiff's  enjoyment 
of  the  water  for  the  purpose  of  his  clay- 
works.     It  is  said  that   the  payment  to 
Hooper  shewed  that  the  water  was  got 
from  the  tin-bounder,  and  that  the  plaintiff 
had  only  a  qualified  right  to  it,  that  is,  as 
against  the  tin-bounder;  but  the  verdict  of 
the  jury  answers  that  objection,  as  it  proves 
that  the  payment  was  not  for  the  water, 
but  only  that  the  tin-bounder  should  ab- 
stain from  fouling  it.  Then  it  will  be  said, 
as  it  was  at  the  trial,  that  the  plaintiff  was 
only  a  licensee,  and  could  not  acquire  as 
such   the   right    which  he  claims  in  this 
action.    No  authority  was  or  can  be  cited 
in  support  of  this  objection ;  moreover,  the 
plaintiff  proved  that  he  was  the  occupier  of 
the  clay-works,  and  it  is  in  respect  of  such 
occupation  that   he  has  hitherto  enjoyed 
the  use  of  the  water  which  he  complains 
the  defendant  has  interfered  with. 


Karslake  and  Finder,  in  support  of  the 
defendant's  rule. — The  plaintiff  had  only  an 
incorporeal  right ;  he  was  merely  a  licensee 
to  dig  and  search  for  clay,  and  that  is  not 
sufficient  to  entitle  him  to  maintain  this  ac- 
tion— Harkerv.  Birkbeck  (3),  Doe  d.  Hanley 
V.  Wood  (4),  MufikeU  v.  Hill  (5),  Laing  v. 
Whaiey  (6),  and  The  Stockport  Waterworks 
Company  v.  Potter  (7).  Next,  with  respect 
to  the  claim  arising  out  of  the  upper  launder. 
It  is  clear  that  the  tin-tie  was  originally 
created  by  the  tin-bounders,  and  both  that 
and  the  adit  were  wholly  within  the  tin- 
bounded  district,  so  that  the  tin-bounders 
would  have  a  right  at  any  time  to  divert 
the    stream    flowing   from    such    tin-tie. 
The  custom,  in  Cornwall,  giving  the  right 
to  the  bounder  to  divert  the  water  within 
the  bounded  district  is  stated  in  the  note, 
by  Mr.  Smirke,  to  Rogers  v.  Brenton  (8). 
This  water  was  only  an  artificial  stream, 
and  its  being  allowed  by  the  tin-bounders  to 
flow  over  the  land  could  confer  no  right  to 
it  in  anyone  ;  therefore,  the  putting  up  this 
launder,  and  using  the  water  as  the  plain- 
tiff did,  was  no  evidence  of  any  user  as  of 
right.     It  was  competent  for  the  bounder 
at  any  time  to  have  taken  the  stream  away, 
and  he  stood  with  reference  to  it  in  the 
same  position  as  the  cutter  of  the  sough 
in  Arkwright  v.  Gell  (9).     In  Greatrex  v. 
Hayioard (10),  Parke,  B.  says,  "The  right 
of  the  party  to  an  artificial  watercourse  as 
against  the  party  creating  it,  must  depend 
upon  the  character  of  the  watercourse,  and 
the    circumstances    under   which   it   was 
created.    This  watercourse  is  clearly  of  a 
temporary  nature  only,  and  is  dependent 
upon  th  e  mode  which  the  defendant  may  adopt 
in  draining  his  land.     This  is  the  precise 
case  which  was  put  by  this  Court  in  Wood 
V.  Waud  (11),  where  it  is  said  by  the  Court 


(8)  3  Burr.  1556. 

(4)  2  B.  &  Aid.  724. 

(5)  5  Bing.  N.C.  695;  8.c.  9  Law  J.  Rep.  (n.s.) 
C.P.  201. 

(6)  3  Hurl.  &  N.  675;  b.o.  27  Law  J.  Kep.  (n.b.) 
Exch.  422. 

(7)  3  H.  &  C.  300. 

(8)  10  Q.B.  Rep.  65. 

(9)  5  Mee.  &  W.  303;  8.c.  8  Law  J.  Rep.  (N.s.) 
Exch.  201. 

(10)  8  Exch.  Rep.  291;  s.  c.  22  Law  J.  Rep.  (N.s.) 
Exch.  137. 

(11)  8  Ibid.  748;  8.0.  18  Law  J.  Rep.  (n.s.) 
Exch.  805. 
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in  the  judgment,  which  underwent  much 
consideration,  that  '  The  flow  of  water  for 
twenty  years  from  the  eaves  of  a  house, 
could  not  give  a  right  to  the  neighbour  to 
insist  that  the  house  should  not  be  puUed 
down   or  altered,  so  as  to  dimini^  the 
quantity  of  water  flowing  from  the  roof* 
The  flow  of  water  from  a  drain  for  the 
purposes  of  agricultural  improvements  for 
twenty  years  could  not  give  a  right  to  the 
neighbour  so  as  to  preclude  the  proprietor 
from  altering  the  level  of  his  drains,  for  the 
greater  improvement  of  his  land.  The  state 
of  circumstances  in  such  cases  shews  that 
one  party  never  intended  to  give,  nor  the 
other  to  enjoy  the  use  of  the  stream  as  a 
matter  of  right."     Moreover,  the  payment 
to  Hooper  was  a  recognition  by  the  plain- 
tiff of   the   rights  of  the  owner  of  the 
bounder,  and  so  long  as  the  latter  might 
want  the  water  in  the  adit  for  mining  ope- 
rations, the  landowner  wotdd  have  no  right 
to  stop  up  the  water  from  flowing.  In  Beeston 
V.  Weatf  (12),  the  distinction  is  pointed 
out  between  the  right  to  compel  the  conti< 
nuance  of  a  stream  of  artificial  origin,  and 
the  right  to  have  the  benefit  of  a  natural 
stream,  by  proof  of  a  user,  with  the  aid 
of  artificial  means — Gale  on  Easements^  3rd 
edit.  p.  280.  The  right  to  the  water  over 
the  lower  launder  is  similar  to  the  right  to 
that  which  passes  over  the  upper  launder. 
The    water   taken    to    supply  the    lower 
launder  was  got  from  within  the  district  of 
the  tin-bounds,  and  was    subject   to   the 
rights  of  the  tin-bounders,  and  could  never 
be  used    as  of   right  against  the    land- 
owner. 

Eble,  C.J. — ^With  respect  to  the  claim 
of  these  parties  relating  to  the  water  car- 
ried over  the  upper  launder,  I  am  unable 
to  give  a  confident  judgment  at  the  pre- 
sent moment  without  further  consideration. 
With  respect  to  the  claim  to  the  lower 
launder,  it  seems  to  me  that  the  verdict 
ought  to  stand.  The  water  has  been  brought 
to  the  clay-works  of  the  plaintiff,  and  I  take 
it  upon  the  evidence  that  the  plaintiff  was 
in  the  occupation  of  the  clay-works,  and 
that  he  had  such  an  interest  as  would 
entitle  him  to  maintain  this  claim  to  water 


(12)  5  El.  &  R  986;  b.c.  25  Law  J.  Rep.  (n.s.) 
Q.B.  115. 


flowing  to  the  tenements  in  his  oocapatioiL 
I  think  that  it  was  quite  consistent  with 
his  occupation  of  the  clay-works  that  he 
should  have  an  easement  to  dig  and  search 
for  clay  all  over  Hooper^s  farm,  and  that 
he  should  be  able  to  maintain  a  valid  claim 
to  the  water  by  prescription.    Then,  does 
the  evidence  shew  that,  as  to  the  lower 
launder,  although  he  has  had  it  and  en- 
joyed the  flow  of  the  stream  for  twenty 
years  without  interruption,  that  he  coold 
not  acquire  a  right  to  take  the  water  by 
reason  that  that  water  was  collected  or 
found  in  land  which  was  within  and  sub- 
ject to  the  tin-bounds)  It  appears  that  the 
water  flowed  in  a  channel  through  land 
which  was  subject  to  tin-bounds,  and  that 
that  channel  brought  down  a  quantity  of 
water  that  flowed  in  a  mead  where  it  was 
collected  and  then  flowed  down  from  there 
to  the  clay-works  occupied  by  the  plaintiff. 
If  for  twenty  years  he  had  conducted  water 
through  that  channel  down  to  the  day- 
works  under  circumstances  to  which  the 
statute  applies,  he  would  acquire  a  right 
to  the  water.    But  it  is  said  that  he  could 
not  have  such  a  right,  because  the  channel 
down   which  it  flowed  was  within  land 
which    was  within    the    district    of  tin- 
bounds,  and  that  it  was  subject  to  the  con- 
tingent rights  of  the  bound-owners,  if  thej 
chose  to  work  the  mine ;  and  it  is  said  that 
water  subject  to  those  contingent  rights 
cannot  become  vested  in  any  other  persons 
absolutely  as  against  all  the  world.  I  do 
not  think  that  argument  is  tenable.  If  the 
rights  of  the  tin-bounder  are  in  operation, 
and  he  claims  to  exercise  those  rights,  that 
which  is  called  at  common  law  the  corpo- 
real right  of  the  tin-bounder  may  operate 
in  respect  of  the  water;  but  if  the  tin- 
bounder  is  not  acting,  in  my  opinion  the 
general  law  of  the  land  applies  to  CornwsJl 
as  much  as  to  other  places,  and  though 
the    land    is    within    the    limits    of  tin- 
bounds,  yet  there  being  no  tin-bounders  at 
work  or  claiming  to  work,  or  setting  up 
any  right  to  water,  the  man  who  dug  the 
watercourse,  and  conducted  the  water  for 
twenty  years  to  his  clay-works,  has  a  prior 
right  to  that  water,  notwithstanding  the 
water  originally  flowed   and  was  within 
land  subject  to  tin-bounds.     That  would 
give  the  plaintiff  the  verdict  with  respect 
to  the  count  founded  on  the  lower  launder. 
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As  to  the  count  relating  to  the  upper 
launder,  I  must  take  time  to  consider. 

WiLLBs,  J. — I  am  of  the  same  opinion* 
With  respect  to  the  first  question,  whether 
the  plaintiff  can  maintain  his  action  in  re- 
spect of  his  possession  of  the  clay-works,  I 
am  clearly  of  opinion  that  he  can,  because 
he  was  the  occupier  in  possession  of  the 
land  through  or  to  which  the  water  flowed; 
and  the  occupier  in  possession,  as  a  rule, 
may  maintain  an  action  for  the  diTersion 
of  water  which  ought  to  flow  through 
the  land  of  which  he  is  in  possession. 
The  plaintiff  has  the  additional  right  of 
searching  the  land  of  which  he  is  in  pos- 
session and  also  other  land,  for  the  purpose 
of  getting  minerals  thera  If  such  an 
occupation  ancillary  to  the  enjoyment  of 
mineral  rights  were  not  sufficient  to  main- 
tain this  action,  the  effect  would  be  that 
there  never  could  be  a  right  of  the  kind 
acquired  by  occupiers  within  Lord  Tenter- 
den's  Act  With  respect  to  the  second 
question,  whether  the  user  of  the  water  was 
contentious,  and  therefore  not  as  of  right 
since  the  year  1855,  I  confess  I  was  not 
impressed  by  the  argument  which  has  been 
addressed  to  us  for  the  defendant.  It  must 
always  be  a  question  for  the  jury  to  deter- 
mine, and  which  they  have  decided  in  this 
case,  by  saying  that  the  enjoyment  was  of 
right  in  their  judgment,  notwithstanding  the 
evidence.  With  respect  to  the  third  ques- 
tion, namely,  wheUier  the  artificial  origin 
of  the  watercourse  prevented  it  from  being 
of  such  a  character  that  a  right  to  it  might 
be  acquired  by  prescription,  a  very  different 
question  arises  with  respect  to  the  upper 
launder,  the  water  flowing  over  which  was 
supplied  altogether  from  an  artificial  open- 
mg  made  with  a  view  to  the  tin  streaming, 
and  the  lower  launder  the  water  to  supply 
which  comes  in  part  from  an  adit  driven 
not  by  the  tin-bounders,  but  by  the  plain- 
tiff, or  the  person  under  whom  he  claims, 
for  the  purpose  of  supplying  water  to  that 
launder.  That  water  in  one  sense  may  be 
artificial,  with  an  artificial  opening  through 
which  it  flows;  but  in  every  other  sense  it 
is  natural,  because  it  is  supplied  by  springs 
running  out  of  the  land,  and  would  flow  on 
for  ever  unless  interrupted.  With  respect, 
therefore,  to  such  supply  of  water  over  the 
lower  launder,  no  doubt  the  flow  of  it  was  ori- 
ginally of  a  permanent  character,  and  there- 
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fore  was  subject  to  the  law  of  prescription. 
That  is  the  distinction  that  was  pointed  out 
in  the  case  of  Wood  v.  Wand  (11),  upon  a 
consideration  of  the  case  oi^ArkwrigtUv.  Gel  I 
(9),  from  which  it  was  inferred  by  some  that 
artificial  water  was  not  the  subject  of  pre- 
scription, and  of  the  case  of  Magor  v.  Chad- 
wick  (1 3),  in  which  it  was  laid  down  that  the 
law  of  watercourses  is  the  same  whether 
natural  or  artificial  In  Wood  v.  Ward  (1 1), 
these  two  cases  were  considered,  and  the  dis- 
tinction was  pointed  out  between  an  artificial 
watercourse.  Where  from  the  nature  of  the 
case  it  is  obvious  that  the  enjoyment  of  it 
depended  on  temporary  circumstances  and 
one  of  a  permanent  character.  In  the  present 
case,  so  feur  as  the  lower  launder  is  con- 
cerned, it  furnishes  a  good  example  of  a 
stream  artificially  made,  but  in  its  origin 
supplied  by  a  natural  spring,  and  subject 
to  the  law  of  prescription.  With  respect  to 
such  stream  the  plaintiff  has  acquired  a 
prescriptive  right,  subject  to  the  question 
whether  the  circumstance  of  the  water  being 
within  the  tin-bounds  prevents  the  opera- 
tion of  the  prescription.  In  my  opinion 
such  circumstance  no  more  prevents  the 
operation  of  the  Prescription  Act  to  an 
incorporeal  hereditament  than  it  would  in 
the  case  of  a  corporeal  hereditament  The 
right  of  the  tin-bounders  by  custom  is  one 
apart  from  the  ownership  of  the  land,  or 
the  enjoyment  of  any  right  springing  firom 
it,  with  the  exception  of  the  particular  right 
to  produce  tin  and  to  take  all  reasonable 
means  for  that  purpose,  and  the  right  of 
the  owner  of  the  soil,  or  of  the  incorporeal 
hereditament  arising  out  of  the  soil,  may 
well  be  determined  by  the  ordinary  law, 
whilst  the  tin-bounder  may  be  considered 
as  coming  in  by  what  I  may  not  improperly 
describe  as  a  title  paramount  under  the 
custom.  I  do  not  trace  in  the  Prescription 
Act  any  intention  to  allow  the  inhabitants 
of  Cornwall,  wh^e  the  custom  of  tin-bound- 
ing prevails,  to  be  in  a  less  favourable  con- 
dition in  reference  to  acquiring  rights  of 
water  by  prescription  than  the  inhabitants 
of  other  parts  of  England.  With  respect, 
therefore,  to  the  lower  launder,  I  concur 
in  the  judgment  of  the  Chief  Justice,  that 
the  rule  ought  to  be  discharged.    As  to  the 

(13)  11  AcU  ft  E.  571;  b.  o.  9  Law  J.  Rep.  (ir.s.) 
Q.B.  159. 
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claim  arising  out  of  the  upper  launder,  I 
wish  time  to  consider  it. 

Byles,  J.  concurred. 

WiLLES,  J. — The  effect  of  the  payment 
to  Hooper  was  not  much  discussed  in  the 
argument,  because,  in  truth,  upon  the  finding 
of  the  jury,  there  was  no  payment  for  the 
use  of  the  water,  and  the  right  to  throw 
dirt  into  the  water  may  be  considered  as 
established  by  the  case  of  Carlyon  v.  Love- 
ring  (14). 

Cur,  adv,  vtUt. 

The  judgment  of  the  Court  on  the  claim 
relating  to  the  upper  launder  was  now 
(July  10)  delivered  by — 

Eblb,  C.J. — ^The  point  remaining  for 
decision  is  the  right  of  the  plaintiff  to 
maintain  his  action  on  the  count  for  remov- 
ing the  upper  launder.  The  facts  for  the 
pliantiff  are,  that  this  launder  was  placed 
in  1842  to  convey  water  in  the  leat  to 
the  plaintiff's  works,  and  notwithstanding 
the  evidence  of  contention  between  the 
parties  we  take  the  jury  to  have  decided 
the  question  of  fact  rightly,  that  the  enjoy- 
ment of  this  water  by  the  plaintiff  was  as 
of  right  without  interruption;  but  their 
verdict  was  taken,  subject  to  the  leave 
reserved  to  the  defendant's  counsel  to  move 
to  reverse  that  verdict  if  the  facts  relied  on 
for  the  defendant  negatived  in  point  of  law 
the  existence  of  the  right  claimed  by  the 
plaintiff  The  result  of  these  facts  is,  that 
the  water  in  the  stream  in  question  was 
brought  to  the  surface  artificially  by  the 
operations  of  miners,  and  conveyed  in  the 
tie  or  open  adit  to  the  place  in  the  brook 
where  the  upper  launder  was  afterwards 
placed  so  as  to  receive  it,  and  that  the  use 
of  the  stream,  which  might  include  a  change 
of  its  direction,  had  not  been  abandoned 
by  the  miners.  It  appeared  that  the  land 
where  the  facts  relevant  to  the  right  to  the 
stream  in  the  upper  launder  took  place  was 
within  the  tin-bounds  which  at  the  earliest 
period  mentioned  in  the  evidence  belonged 
to  William  Hooper,  and  had  passed  from 
him  through  mesne  assignments  to  the 
defendant.  The  mouth  of  the  adit,  from 
which  the  stream  of  the  tie  flowed,  the 
course  of  that  stream  from  thence  over  the 
surface  in  the  tie  either  to  tin-streamworks, 

(14)  1  Hurl.  &  N.  784 ;  8.  c.  26  Law  J.  Bep. 
(N.S.)  £xch.  251. 


or  to  the  Cawn  clay-works,  or  to  the  brook, 
or  to  and  beyond  the  upper  laander  towarda 
the  Carrancam)w  day-works  of  the  pLun- 
tiff,  were  all  within  the  limits  of  Uie  tin- 
bounds  above  mentioned,  and  so  were  sub- 
ject to  the  rights  of  the  owner  thereol  It 
appeared,  also,  that  the  owner  of  the  tin- 
bounds  had  worked  for  tin,  and  had  de 
facto  exercised  his  right  over  the  waters 
firom  time  to  time  during  all  the  time  to 
which  the  evidence  related.  In  1826  and 
1827  one  Vivian  had  paid  the  bound-owner 
4L  a  year  for  taking  the  water  from  the  tie 
to  the  Cawn  clay-works.  One  Higman  had 
paid  annually  10/.  to  Hooper  the  father, 
and  afterwards  to  Hooper  the  son,  for 
taking  the  water  of  the  tie  down  to  1851, 
and  the  plaintiff  himself  in  1852  agreed  to 
pay  to  l^e  bounder  4/.  annually,  and  did 
pay  three-quarters.  It  is  true  that  these 
payments  were  made  to  the  bounder  to 
induce  him  to  omit  the  exercise  of  his 
right  to  use  the  stream  for  tin,  whereby  the 
water  would  have  been  fouled;  and  that 
the  water  itself  was  not  the  subject  of  the 
agreement.  But  the  point  to  be  ascertained 
is,  whether  the  miners  had  abandoned  their 
right  and  interest  in  the  stream  brought  to 
the  surface  by  mining  operations;  and  if 
the  tin-bounder  claimed  and  exercised  the 
right  of  using  the  stream  within  the  bounds 
when,  where  and  how  he  chose,  he  had 
not  abandoned  his  right  thereto.  It  is  not 
necessary  here  to  consider  further  the  rights 
of  owners  of  tin-bounds;  but  it  i&  not 
superfluous  to  add,  that  the  right  to  tin- 
bounds  is  most  clearly  a  part  of  the  law 
and  privilege  of  the  Stannary,  and,  as  such, 
part  of  the  ]&w  of  England  (Co.  Lit  lib); 
and  that  a  Judge  administering  the  L&w  of 
England  is  as  much  bound  within  the  Stan- 
naries to  protect  rights  derived  from  the 
Stannary  Laws  and  to  learn  from  those  laws 
what  those  rights  are,  as  in  Kent  he  is 
bound  to  know  what  is  the  tenure  of  land 
there,  and  what  are  the  rights  incidental  to 
that  tenure.  The  antiquity  and  the  opera- 
tion of  the  Stannary  Laws,  both  generally 
and  also  in  relation  to  tin-bounds,  are  con- 
sidered, and  the  authorities  are  collected, 
in  the  report  of  Vice  v.  Tkomofy  pub- 
lished by  Mr.  Smirke,  vice-warden  of  the 
Stannaries  in  1843.  These  being  the  &cts 
relating  to  the  streams,  the  question  remains 
whether  the  plaintiff,  by  turning  that  stream 


Vol.  34.1 


TRINITY  TERM,  1865. 


363 


from  the  brook  over  the  upper  launder  into 
the  leat  leading  to  his  works,  and  enjoying 
the  use  thereof  without  interruption  for  more 
than  twenty  years,  acquired  a  right  thereto 
under  the  Prescription  Act  ?  Although  the 
jury  have  found  that  he  did  this  as  of  right, 
that  must  be  taken  to  be  a  finding  of  the 
fact  of  the  enjoyment,  subject  to  the  point 
reserved  for  the  defendant,  whether  such 
enjoyment  of  a  stream  of  this  character 
could  be  by  law  ''as  of  right''  within  the 
meaning  of  the  Prescription  Act  ?  And  we 
are  of  opinion  that  the  plaintiff  acquired 
no  right  to  this  stream  by  this  user  thereof 
for  twenty  years,  because  the  stream  was 
an  artificial  stream  made  to  flow  over  the 
defendant's  land  by  the  operations  of 
miners,  and  the  miners  had  not  perma- 
nently abandoned  their  right  of  control 
over  the  water  in  the  stream  when  the 
plaintiff  diverted  it  by  the  upper  launder 
to  his  works.  Rights  and  liabilities  in 
respect  of  artificial  streams  when  first  flow- 
ing  on  the  surface  are  entirely  distinct  from 
rights  and  liabilities  in  respect  of  natural 
streams  so  flowing.  The  water  in  an  arti- 
ficial stream  flowing  in  the  land  of  the  party 
by  whom  it  is  caused  to  flow  is  the  pro- 
perty of  that  party,  and  is  not  subject  to 
any  rights  or  liabilities  in  respect  of  other 
persons.  If  the  stream  so  brought  to  the 
surface  is  made  to  flow  upon  the  land  of  a 
neighbour  without  his  consent,  it  is  a  wrong 
for  which  the  party  causing  it  so  to  flow  is 
liable.  If  there  is  a  grant  by  the  neigh- 
bour, the  terms  of  the  grant  regulate  the 
rights  and  liabilities  of  t^e  parties  thereto. 
If  there  is  uninterrupted  user  of  the  land 
of  the  neighbour  for  receiving  the  flow  as  of 
right  for  twenty  years,  such  user  is  evidence 
that  the  land  from  which  the  water  is  sent 
into  the  neighbour's  land  has  become  the 
dominant  tenement,  having  a  right  to  the 
easement  of  so  sending  the  water,  and  that 
the  neighbour's  land  has  become  subject  to 
the  easement  of  receiving  that  water.  But 
such  user  of  the  easement  of  sending  on 
the  water  of  an  artificial  stream  is  of  itself 
alone  no  evidence  that  the  land  from  which 
the  water  is  sent  has  become  subject  to  the 
servitude  of  being  bound  to  send  on  the 
water  to  the  land  of  the  neighbour  below. 
The  enjojrment  of  the  easement  is  of  itself 
no  evidence  that  the  party  enjoying  it  has 


become  subject  to  the  servitude  of  being 
bound  to  exercise  the  easement  for  the 
benefit  of  the  neighbour.  A  right  of  way 
is  no  evidence  that  the  party  entitled  thereto 
is  under  a  duty  to  walk,  nor  a  right  to 
eaves-dropping  on  the  neighbour's  land  that 
the  party  is  bound  to  send  on  his  rain- 
water to  that  land.  In  like  manner,  we 
consider  that  a  party,  by  the  mere  exercise 
of  a  right  to  make  an  artificial  drain  into 
his  neighbour's  land,  either  from  mine  or 
surface,  does  not  raise  any  presumption 
that  he  is  subject  to  any  duty  to  continue 
hiB  artificial  drain  by  twenty  years'  user. 
Although  there  may  be  additional  circum- 
stances by  which  that  presumption  would 
be  raised  or  the  right  proved,  if  it  be  proved 
that  the  stream  was  originaUy  intended  to 
have  a  permanent  flow,  or  if  the  party  by 
whom  or  in  whose  behalf  the  artificial 
stream  was  caused  to  flow  is  shewn  to  have 
abandoned  permanently,  without  intention 
to  resume  the  works  by  which  the  flow 
was  caused,  and  given  up  all  right  to  and 
control  over  the  stream,  such  stream  may 
become  subject  to  the  laws  relating  to 
natural  streams.  But  the  facts  here  do  not 
raise  either  of  those  points.  The  law  relat- 
ing to  natural  streams  is  entirely  different. 
The  flow  of  a  natural  stream  creates  mutual 
rights  and  liabilities  between  all  the  ripa- 
rian proprietors  along  the  whole  of  its 
course.  Subject  to  reasonable  use  by  him- 
self, each  proprietor  is  bound  to  allow  the 
water  to  flow  on  without  altering  the  quan- 
tity or  quality.  These  mutual  rights  and 
liabilities  may  be  altered  by  grant,  or  by 
user  of  an  easement  to  alter  the  stream,  as 
by  diverting,  or  fouling,  or  penning  back,  or 
the  like.  If  the  stream  flows  at  its  source 
by  the  operation  of  nature,  that  is,  if  it  is  a 
natural  stream,  the  rights  and  liabilities  of 
the  party  owning  the  land  at  its  source  are 
the  same  as  those  of  the  proprietors  in  the 
course  below.  If  the  stream  flows  at  its 
source  by  the  operation  of  man,  that  is,  if 
it  is  an  artificial  stream,  the  owner  of  the 
land  at  its  source,  on  the  commencement 
of  the  flow,  is  not  subject  to  any  rights  or 
liabilities  towards  any  other  person  in  re- 
spect of  the  water  of  that  stream.  The 
owner  of  such  land  may  make  himself  liable 
to  duties  in  respect  of  such  water  by  grant 
or  contract;  but  the  party  claiming  a  right 
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to  compel  performaoce  of  those  duties  most 
give  evidence  of  such  right,  beyond  the 
mere  suffering  by  him  of  the  servitude  of 
receiving  such  water.  The  rights  of  the 
plaintiff  in  respect  of  the  two  biunders  ex- 
emplify this  distinction.  For  the  lower 
launder  the  plaintiff  had  made  a  water- 
course on  the  defendant's  land,  and  collected 
the  water  of  natural  springs  therein,  and 
brought  it  to  this  launder.  For  the  upper 
launder  the  plaintiff  had  gone  to  the  edge 
of  the  defendant's  land,  and  received  there 
into  the  launder  the  water  of  the  tie,  where 
it  would  have  flowed  into  the  natural 
stream  and  become  part  thereoil  In  respect 
of  the  lower  launder,  there  was  dominant 
actio  and  servieutpcUiaUta  for  twenty  years, 
and  so  there  was  good  evidence  of  an  ease- 
ment for  the  plaintiff,  the  dominant  tenant 
In  respect  of  the  upper  launder,  there  was 
no  dominant  actio  by  the  plaintiff,  nor  ser- 
vient  patietUia  by  the  defendant,  on  the 
defendant's  land  in  respect  of  the  stream 
while  on  that  land ;  and  so  there  was  no 
presumption  of  a  grant  by  the  defendant, 
no  evidence  of  a  right  in  the  plaintiff.  For 
the  law  relating  to  natural  streams  on  the 
surface,  we  refer  to  Mason  v.  Hill  (15);  for 
the  law  relating  to  subterranean  water,  to 
Chaaemore  v.  Richards  {\%)  \  for  the  law 
relating  to  artificial  streams  we  refer  to 
Arkwright  v.  GeU  (9),  Magor  v.  Chadnnck 
(13)  and  Wood  v.  Waud  (11).  And  for  a 
clear  exposition  of  the  whole  law  on  this 
class  of  easements  and  servitudes,  we  refer 
to  GcUe  on  Easem&nU^  262,  3rd  edit  In 
Arkwright  v.  GeU  (9)  the  law  relating  to 
artificial  streams  is  expounded  with  clear- 
ness and  vigour.  The  important  and  ex- 
tensive rights  and  interests  connected  with 
mining  are  protected  in  their  relation  to  the 
rights  of  surface  owners.  In  that  case  the 
question  arose  between  the  surface  owner 
and  the  mining  owner;  and  it  was  held 
that  the  mining  owner  who  had  brought 
the  water  to  the  surface  on  the  plaintiff's 
land  for  draining  a  mine  might  divert  it 
when  deeper  draining  was  required,  and  all 
the  mines  of  the  district  that  might  be 
unwatered  by  the    drain    were    properly 

(15)  5  B.  &  Ad.  ]. 

(16)  2  Hurl,  k  N.  168;  b.  c.  26  Law  J.  Rep. 
(K.s.)  Exch.  898:  affirmed  in  the  House  of  Lords, 
7  fl.L.  Cas.  849;  29  Law  J.  Bep.  (v.s.)  Ezoh.  81. 


treated  as  one  interest  In  Mag(iT  v. 
Chadwick  (13)  no  law  is  expounded,  bat 
doubts  upon  the  law  are  created  by  dissent 
from  some  governing  propositions  laid  down 
in  Arhorighi  v.  GeU  (9).  The  Judge  at 
the  trial  had  not  recognized  any  distinction 
between  natural  and  artificial  streams  ;  and 
the  Court  refused  a  new  trial  for  miadiiec- 
tion,  on  the  ground  that  the  blame  of  any 
miscarriage,  ^miscaniage  there  was,  ought 
to  be  laid  on  the  counsel  who  argued  at.tiie 
trial  The  result  of  that  case  would  have 
been  pernicious  to  all  miners  and  all  pro- 
prietors  improving  land  by  draining ;  but 
it  was  followed  by  Wood  y.  Wa^d  (11),  in 
which  the  propositions  laid  down  in  Ark- 
Wright  v.  GtU  (9),  relating  to  the  differ- 
ence between  artificial  and  natural  streams, 
are  re-affirmed.  In  this  case  the  question 
arose  between  two  proprietors  of  the  sur^Me, 
over  whose  land  the  artificial  stream  flowed, 
in  its  way  to  the  natural  stream;  and  it  was 
held,  that  as  between  them  the  law  relating 
to  natural  streams  did  not  govern.  This 
case  was  followed  by  Greatrex  v.  Hayward 
(10),  in  which  it  was  decided  that  a  drain 
on  Uie  surface  made  for  the  purpose  of 
draining  the  land  of  the  maker  thereof  is 
an  artificial  stream,  and  is  not  subject  to  the 
law  relating  to  natural  streams,  and  might 
be  diverted  after  twenty  years'  flow  into  the 
plaintiff's  land,'for  the  purpose  of  improving 
the  drainage  of  the  defendant's  land.  These 
cases  have  been  followed  by  others  collected 
in  the  treatise  above  mentioned;  and  we 
consider  that  the  distinction  between  natu- 
ral and  artificial  streams  is  established  in 
our  law,  and  that  the  flow  from  the  upper 
launder  was  not  such  an  artificial  stream 
that  an  easement  could  be  acquired  therein 
by  twenty  years*  user.  For  these  reasons, 
we  consider  that  the  plaintiff's  case  as  to 
the  upper  launder  failed,  and  that  the  rule 
for  entering  the  verdict  on  the  count  re- 
lating thereto  for  the  defendant  must  be 
made  absolute. 

The  pUwniiff^s  rule  dikh(trged ; 
the  defendants  rule  made  ofr- 
solute  to  enter  the  verdict  for 
the  defendani  on  the  cawt  in 
the  declaration  relating  to  the 
upper  launder,  and  discharged 
as  to  the  remainder. 
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M'CALL  V,  TATLOB. 


Bill  of  Exchange  —  Promissory  Note, 
Requisites  of — Inchoate  Instrument. 

An  instrument  in  ike  form  of  a  hill  of 
exchange^  ctddressed  to  and  accepted  hy  the 
defendant^  but  without  the  names  of  either  a 
payee  or  drawer,  is  neither  a  (nil  of  exchange 
nor  a  promiuory  note,  but  only  an  inchoate 
instrument. 

The  first  count  was  against  the  defendant, 
as  the  aoceptor  of  a  bill  of  exchange  for 
300/.  The  second  count  was  on  the  same 
instrament  as  a  promissory  note,  of  which 
the  defendant  was  alleged  to  be  l^e  maker. 
There  were  counts  also  for  goods  sold  and 
delivered  and  on  accounts  stated. 

Pleas,  to  the  first  count — ^A  traverse  of 
the  acceptance ;  to  the  second  count,  a  tra- 
verse of  the  making ;  and  to  the  residue  of 
the  declaration,  never  indebted. 

At  the  trial,  before  Byles,  J.,  at  the 
London  Sittings  after  Hilary  Term  last,  it 
appeared  that  the  instrument  declared  on 
in  the  first  and  second  counts  was  in  the 
foUowing  form : 
"£300. 

"  Four  months  after  date,  pay  to  my 
order  the  sum  of  three  hundred  pounds  for 
value  received. 

"  To  Captain  Taylor, 
"  Ship  Jasper:' 

ThetQ  was  no  date  to  this  instrument, 
nor  the  signature  of  any  drawer ;  but  there 
was  written  across  it  by  the  defendant 
these  words,  "  Accepted,  William  Taylor." 

This  instrument  was  given  to  the  plain- 
tiff by  one  Milne,  the  broker  of  the  ship 
Jasper,  on  account  of  goods  supplied  to 
such  ship  by  the  plaintiff.  The  defendant 
was  the  captain  of  the  Jasper;  but  the  jury 
found  that  the  goods  had  not  been  supplied 
on  his  credit,  and  that  there  was  no  debt 
due  from  the  defendant. 

The  learned  Judge  was  of  opinion  that 
the  instrument  could  not  be  declared  on 
either  as  a  bill  of  exchange  or  promissory 
note,  and  a  verdict  was  accordingly  entered 
for  the  defendant ;  but  leave  was  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict 
on  either  the  first  or  second  counts,  if  the 


instrument  could  be  declared  on  as  either 
a  bill  or  note. 

A  rule  nisi  to  that  effect  having  been 
subsequently  obtained  by  Hannen,  iot  the 
plaintiff, — 

Day  now  shewed  cause. — The  instrument 
is  neither  a  promissory  note  nor  bill  of 
exchange.  It  contains  no  promise  by  the 
defendant  to  pay  any  one,  and  it  wants  a 
drawer  and  payee  to  make  it  a  bill  of  ex- 
change ;  it  is  altogether  an  incomplete  and 
imperfect  instrument,  and  the  case  \&  not  dis- 
tinguishable from  that  of  Stoessiger  v.  the 
8ouih-Eaetem  Railway  Company  (I).  There 
one  Cruttenden,  being  indebted  to  a  Mr. 
Gfould  in  more  than  10/.,  framed  a  docu- 
ment directed  to  himself,  ordering  himself 
three  months  after  date  to  "pay  to  my 
order"  the  amount.  The  document  Had  the 
stamp  proper  for  a  bill  of  exchange  of  that 
amount,  and  was  in  all  respects  like  a  bill 
of  exchange,  except  that  there  was  no 
drawer's  name.  Cruttenden  wrote  on  it  his 
acceptance,  and  caused  it  to  be  forwarded 
in  a  parcel  directed  to  €k)uld,  by  a  common 
carrier,  in  order  that  Gould  might  add  his 
name  as  drawer.  On  an  action  against  the 
carrier  for  the  loss,  the  Court  of  Queen's 
Bench  held  that  it  was  not  a  bill,  order, 
note  or  security  for  money,  within  the 
meaning  of  the  Carriers'  Act,  1 1  Qeo.  4. 
&  1  WiU.  4.  c.  68.  a  1. 

Hannen  and  Lord,  in  support  of  the 
rule. — ^The  document  may  be  treated  as  a 
promissory  note.  The  case  of  Cruchley  v. 
Claranee  (2)  shews  that  where  a  bill  of 
exchange  is  issued  in  blank  for  the  name 
of  the  payee,  a  bond  fide  holder  may  insert 
his  own  name  as  the  payee,  and  the  drawer 
will  be  liable.  In  Miller  v.  Thompson  (3), 
an  instrument  in  the  form  of  a  bill  of  ex- 
change drawn  upon  a  joint-stock  bank  by 
the  manager  of  one  of  its  branch  banks,  by 
the  order  of  the  directors,  was  held  to  be 
properly  declared  upon  as  a  promissory 
note.    In  Fielder  v.  Marshall  (4)  the  in- 

(1)  8  Bl.  &  B.  549 ;  b.  c.  23  Law  J.  Rep.  (n.s.) 
Q.R  298. 

(2)  2  M.  &  S.  90. 

(8)  8  Man.  k  G.  576 ;  s.c.  11  Law  J.  Bep.  (N.S.) 
C.P.  21. 

(4)  9  Com.  B.  Rep.  N.S.  606;  b.o.  80  Law  J. 
Rep.  (ir.s.)  G.P.  158. 
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strument,  which  was  in  the  form  of  a  bill 
of  exchange,  was  drawn  by  one  A.  Langstaff, 
and  accepted  by  the  defendant  for  a  debt 
due  from  Langstaff  to  the  plaintiff.  The 
plaintiff's  name  was  in  the  body  of  the 
instrument  as  payee,  and  in  the  comer  at 
the  foot  of  it  the  plaintiff's  name  and 
address  were  written ;  but  the  Court  con- 
sidered the  instrument  as  not  addressed  to 
any  one,  and  treated  it  as  a  promissory  note. 
The  case  of  Peto  v.  Meynolds  (5)  also 
famishes  an  example  of  an  instrument 
which  was  not  good  as  a  bill  of  exchange 
for  want  of  a  drawee,  being  considered 
good  as  a  promissory  note. 

[Smith,  J. — There  was  there  the  name 
of  a  payee.] 

The  case  of  Armfield  v.  AUport  (6) 
strongly  resembles  the  present  case.  There 
it  was  held  that  an  instrument  drawn  in 
the  form  of  a  bill  of  exchange,  pajrable  to 
bearer,  even  if  accepted  in  blank,  and  aftet^ 
wards  filled  up  by  the  drawer,  may  be 
declared  upon  by  the  indorsee  as  a  promis- 
sory note  made  by  the  drawer  and  indorsed 
by  the  drawee. 

[WiLLEs,  J. — That  case  would  seem  to 
have  been  an  application  of  the  doctrine  in 
Penny  v.  Innes  (7),  that  a  person  who  puts 
his  name  on  the  back  of  a  bill  may  be 
treated  as  a  new  drawer;  but  that  doctrine 
is  inapplicable  to  notes  by  reason  of  the 
Stamp  Act] 

That  case  of  Armfield  v.  AUport  (6)  is 
certainly  rather  obscure;  but  the  Court 
there  seemed  to  have  considered  that  they 
were  justified  in  treating  the  instrument 
as  a  promissory  note.  Where  a  payee  is  a 
fictitious  person,  the  bill  may  be  declared 
on  as  payable  to  bearer — Byles  on  BillSy 
8th  edit  73 ;  MinH  v.  Gibson  (8). 

Erle,  C.J. — I  am  of  opinion  that  this 
mle  should  be  discharged.  The  declara- 
tion is  on  a  bill  of  exchange,  and  also 
on  the  same  instmment  described  as  a 
promissory  note.  The  instrument  in  ques- 

(5)  9  Exch.  Rep.  410;  b.c.  23  Law  J.  Rep.  (n.s.) 
Ezch.  98. 

(6)  27  Law  J.  Rep.  (k.b.)  Exch.  42. 

(7)  1  Cr.  M.  &  R.  489 ;  a.  c.  4  Law  J.  Rep.  (n.s.) 
Exoh.  12. 

(8)  8  Tenn  Rep.  481. 


tion  was  in  this  form — [The  learned  Judge 
read  it]. — It  has  no  date  and  no  drawer's 
name  ;  but  the  defendant  wrote  his  accept- 
ance across  it ;  and  the  question  is,  has  the 
holder  of  such  an  instrument  a  tight  to 
declare  on  it  either  as  a  bill  of  exchange  or 
promissory  note?  It  certainly  is  not  a  bill 
of  exchange,  nor  is  it  a  promissory  note ; 
and  there  has  been  no  case  cited  as  an 
authority  for  its  being  considered  as  either 
a  bill  or  a  note.  It  ia,  in  fact,  only  an 
inchoate  instrument,  though  capable  of 
being  completed.  Let  the  party  who  has 
the  authority  to  make  it  a  complete  instru- 
ment do  so  ;  but  if  he  will  not  do  this,  he 
cannot  sue  on  it  The  case  of  Stoeuiger  v, 
the  SotUh-Bkutem  Railway  Company  (1)  is 
directly  in  point  In  the  other  cases  which 
have  been  referred  to,  where  effect  was 
given  to  the  instmment,  nothing  more  had 
to  be  done  to  make  the  instrument  com- 
plete ;  and  so  those  cases  are  distinguish- 
able from  the  present  The  captain  may 
possibly  have  given  his  acceptance  for  the 
necessaries  supplied  to  the  ship,  and  the 
plaintiff  may  have  had  authority  to  put  his 
name  as  drawer ;  but  that  should  have  been 
shewn  by  his  doing  so.  As  it  is,  he  seeks 
to  sue  on  it  without  putting  his  name  to  it 
as  drawer ;  and  it  may  be  that  the  reason 
is,  because  he  never  had  authority  to  insert 
a  drawer's  name.  It  is,  however,  sufficient 
for  us  to  say  that  the  instrument  is  inchoate 
and  imperfect ;  and  therefore  there  is  no 
ground  for  making  this  mle  absolute. 

WiLLES,  J.,  Byugs,  J.  and  Smith,  J. 
concurred 

Rule  discharged. 


1865.      ) 
June  13.    j 


BIBD  V,  THE  GREAT  EASTERN 
RAILWAY  COMPANY. 


Lands  Glauses  Consolidation  Act  (8  <C'  9 
VicU  C.18. «.  68.) — Compensation  for  Injuty 
to  Right  of  Shooting — Equitable  Interest. 

A  party  who  his  a  right  of  shooting  over 
land  by  an  agreement^  not  under  seal,  vith 
the  owner,  has  not  such  an  interest  as  to 
entitle  him  to  compensation  from  a  raUvfciy 
company  under  section  68.  of  the  Ijwds 
Clauses  Consolidation  Act,  1845,  in  rtsp^ 
of  the  shooting  being  diminished  in  value  by 
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the  company  constructing  a  n 
part  of  suck  land. 


over 


This  is  a  special  case,  stated  for  the 
opinion  of  the  Court,  without  pleadings, 
pursuant  to  the  order  of  Byles,  J.,  dated 
the  20th  of  January  1865.  The  action  was 
brought  under  the  68th  section  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845. 

The  plaintiff,  claiming  to  be  entitled  to 
compensation  under  the  circumstances  here- 
inafter stated,  gave  the  company  a  notice 
under  that  section,  requiring  the  defen- 
dants to  issue  their  warrant  to  the  sheriff 
to  summon  a  jury.  The  defendants  dis- 
puting the  plaintiff's  title  to  any  such 
compensation,  did  not  issue  their  warrant 
within  the  twenty-one  days,  and  thereupon 
the  action  was  brought  for  the  amount  of 
compensation  specified  in  the  notice.  The 
real  point  in  dispute  between  the  plaintiff 
and  the  defendants,  not  being  as  to  the 
amount  of  compensation,  but  as  to  the  plain- 
tiff's title  to  any  compensation  at  all,  it  has 
been  agreed  between  them  that  in  the  event 
of  the  point  being  decided  in  the  plaintiff's 
&vour,  he  shall  waive  the  right  to  the  par- 
ticular sum  claimed  in  his  notice,  and  that 
the  amount  of  compensation  shall  be  ascer- 
tained in  the  mode  prescribed  by  the  said 
order.  The  opinion  of  the  Court  upon  the  real 
points  in  dispute  is,  therefore,  respectfully 
requested  on  the  following  special  case :  The 
Eastern  Counties  Railway  Company  were, 
by  the  Eastern  Counties  Railway  Act,  1 861 , 
which  incorporated  the  Railways  Clauses 
Consolidation  Act,  1845,  and  the  Lands 
Clauses  Consolidation  Act,  1845,  autho- 
rized to  make  a  railway,  being  (No.  4.)  in 
section  7.  of  that  act  By  the  Great  Eastern 
Railway  Act,  1862,  the  Eastern  Counties 
Railway  Company  has  been  amalgamated 
with  otiier  companies,  and  has  become  the 
Great  Eastern  Railway  Company  (the  defen- 
dants), on  which  latter  company  it  is  to  be 
assumed,  for  the  purposes  of  this  case,  that 
aU  the  rights  and  liabilities  of  the  former 
company  have  devolved. 

John  Elton  Hervey  Elwes  being  seised 
in  fee  of  all  the  lands  and  hereditaments 
hereinafter  mentioned,  a  document  in  writ- 
ing, not  under  seal,  was,  on  the  3rd  of 
Maich  1862,  signed  by  him  and  the  phiin- 
^  of  wUdi  tlie  fdlowing  is  a  copy : 


"  Memorandum  of  agreement  made  this  3rd 
day  of  March  1862,  between  John  Elton 
Hervey  Elwes,  of  Furze  Hill,  Brighten,  in 
the  county  of  Sussex,  esquire,  hereinafter 
called  landlord,  of  the  one  part,  and  Robert 
Wilberforce  Bird,  of  Green  End  House, 
Ware,  in  the  county  of  Hertford,  hereinafter 
called  the  tenant,  of  the  other  part,  whereby 
the  said  landlord  agrees  te  let  all  that  man- 
sion-house known  as  Stoke  College,  in  the 
county  of  Suffolk,  with  the  offices,  buildings, 
coach-house  and  stables,  lawn,  pleasure- 
ground  and  garden,  and  18  acres  of  meadow 
land  or  grass  land  thereto  attached,  be  the 
same  more  or  less,  as  late  in  the  occupation 
of  William  Waling  Winch,  esquire,  together 
with  the  fixtures,  ftimiture,  china,  glass 
and  effects,  as  more  particularly  described 
in  an  inventory  to  be  made  or  signed  by  or 
for  either  of  the  said  parties,  on  or  before 
taking  possession,  together  with  the  soU 
right  of  shooting  and  fishing  over  the  whole 
estaie  of  Stoke  College  and  the  lands  belong- 
ing to  the  $aid  landlord,  the  same  coraisting 
of  3,000  acres,  more  or  less,  from  the  25th 
day  of  March  instant,  for  the  fuU  space  or 
period  of  three  years,  at  and  for  the  clear 
yearly  rental  or  sum  of  275/.,  payable  half- 
yearly,  on  the  25th  day  of  March  and  the 
29th  day  of  September,  the  first  of  such  half- 
yearly  payments  to  become  due  and  to  be 
made  on  the  29th  day  of  September  next. 
And  the  said  tenant  agrees  to  take  the  house 
on  the  terms  aforesaid,  and  to  pay  the  rent 
as  the  same  shall  become  due,  to  use  the  said 
premises  solely  as  a  private  residence,  and 
not  underlet  or  part  with  possession  of  the 
same  without  the  oonsent  in  writing  of  the 
said  landlord  for  that  purpose  first  had  and 
obtained,  and  not  to  remove  or  suffer  to 
be  removed  therefrom,  under  any  pretence 
whatever,  the  whole  or  any  part  of  the  said 
furniture  and  effects,  to  keep,  and  at  the 
expiration  of  the  said  tenancy  to  quit  and 
deliver  up  possession  of  the  said  residence, 
premises  and  furniture  as  per  inventory 
aforesaid,  in  as  good  order,  state  and  con- 
dition as  the  same  now  are,  fair  wear  and 
tear  and  accidental  damage  by  fire  in  the 
mean  time  excepted;  and  in  Uie  event  of 
any  loss,  damage,  or  breakage  other  than 
hereinbefore  provided  for,  to  make  good  the 
same,  or  aUow  a  fair  compensation  ;  the 
amount  thereof  if  in  dispute,  to  be  settled 
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by  two  Taluers  or  their  umpire  in  the 
usual  manner,  and  should  either  party  neg- 
lect or  &il  to  appoint  a  valuer  within  seven 
days  after  notice  given  by  the  other  party, 
or  should  such  valuer,  when  appointed^ 
n^lect  or  refuse  to  act  within  the  time 
appointed,  or  object  to  the  appointment 
of  an  umpire,  Uien  the  valuer  already 
appointed  may  proceed  alone,  and  his  deci- 
sion shall  be  final  and  binding  on  all  parties. 
The  said  tenant  further  agrees,  at  his  own 
expense,  to  keep  and  leave  the  said  gardens 
properly  stocked  and  cropped  according  to 
the  season  of  the  year,  and  to  keep  the  roofs 
and  gutters  of  the  premises  clear  from  leaves 
and  snow ;  not  to  alter  the  present  arrange- 
ment of  the  garden-grounds,  lawns  or  shrub- 
beries, nor  without  the  consent  in  writing 
of  the  said  landlord  to  lop,  cut,  or  remove 
any  timber  or  timber-like  trees,  shrubs  or 
fences,  which  may  be  growing  or  standing 
on  the  said  premises,  except  the  necessary 
pruning  in  garden  arrangements;  not  to 
mow  any  of  Uie  grass  land  t?noe  in  any  one 
year;  to  keep  down  the  rabbits  on  the  estate 
so  as  to  prevent  their  becoming  so  numerous 
as  to  be  a  nuisance  to  or  cause  of  fair 
complaint  from  the  tenants  of  the  fiirms, 
or  failing  this,  after  due  notice  from  the 
landlord  to  allow  the  said  landlord,  his 
servants  or  keepers,  to  enter  in  and  upon 
the  said  lands,  and  to  kill  and  destroy 
the  said  rabbits.  The  said  landlord  agrees 
to  keep  the  said  mansion-house  and  pre- 
mises, and  the  water-pipes  and  pumps  in 
good  and  substantial  repair,  and  to  pay  and 
discharge  all  rates,  taxes,  tithes,  and  other 
charges  payable  in  respect  of  the  said  pre- 
mises, during  the  said  tenancy.  It  is  hereby 
further  agreed,  that  the  said  tenant  shall 
have  the  option  of  giving  six  months'  notice, 
viz.,  on  or  before  the  29th  day  of  September 
1864,  in  writing,  to  the  said  landlord,  prior  to 
theexpiration  of  the  tenancy  hereby  granted, 
renewing  the  said  tenancy  for  a  further 
period  of  two  years  upon  the  terms  and  con- 
ditions of  the  present  agreement;  and  should 
he  exercise  such  option,  he  shall  have  a 
further  power  of  extending  the  tenancy  on 
the  terms  aforesaid  for  a  second  period  of  two 
years,  making  seven  years  in  all,  by  giving 
notice  to  the  said  landlord,  in  writing,  on  or 
before  the  29th  day  of  September  1866; 
and  should  the  said  tenant  during  the  said 


tenancy  decorate,  or  cause  to  be  decorated 
and  painted  the  baU-room  on  the  said  pre- 
mises, the  said  landlord  agrees  to  allow  the 
sum  of  25L  from  the  half-year's  rent  daring 
which  such  decorations  are  effected,  pro- 
vided the  said  tenant  should  produce  vooek- 
ers  and  receipts  to  prove  that  a  sum  of  not 
less  than  25L  has  been  expended  in  snch 
decorations  and  paintings.  I^ovidedahrays, 
that  in  case  the  said  rent  or  any  part  thereof 
shall  remain  due  or  unpaid  for  the  space  of 
twenty-one  days  after  the  day  upon  which  it 
shaU  have  become  due,  or  if  the  said  teoaat 
shall  commit  a  breach  of  the  oonditioiui  of 
this  agreement,  then  and  in  such  case  it 
shall  and  may  be  lawful  for  the  said  land- 
lord, or  his  duly  authorised  agent^  to  re- 
enter and  take  possession  of  the  said  pre- 
mises,  and  thereout  to  remove  the  said 
tenant  or  any  other  person  or  posons  there- 
in, without  the  necesaily  of  bringiiig  an 
ejectment,  or  taking  any  legal  or  equitable 
proceedings  for  the  recovery  therec^  liutljf 
it  is  mutually  agreed  that  the  diaige  for 
two  Mr  oopiee  of  this  agreement  shall  be 
paid  by  the   said  landlord  and  the  said 
tenant,  in  equal  moieties  of  21«.  each,  lite 
defendants  being  empowered  by  the  before- 
mentioned  acts,  for  the   purpose  of  con- 
structing the  said  railway,  to  purchase  and 
take  the  land  which  they  are  herein  stated 
to  have  purchased,  gave  to  the  said  Jobn 
Elton  Hervey  Elwes  a  notice  under  the  Idth 
section  of  the  Lands  Clauses  ConsohdstioD 
Act,  1845,  stating  therein  that  they  re- 
quired to  purdiase  and  take  the  said  land, 
and  demanded  frt)m  the  said  John  Elton 
Hervey  Elwes  the  particulars  of  his  estate 
and  interest  therein,  and  of  the  claims  made 
by  him  in  respect  thereof;  and  the  saidnotioe 
stated  the  particulars  of  the  land  so  required, 
and  that   the  defendants  were  willing  to 
treat  for  the  purchase  thereof^  and  as  to 
compensation  to  be  made  by  all  parties  fw 
the  damage  that  might  be  sustained  bj 
reason  of  the  execution  of  the  works.    In 
pursuance  of  that  notice,  and  by  virtue  of 
the  powers  of  their  acts  of  parliament,  the 
defendants  purchased   of   the  said  John 
Elton  Hervey  Elwes  part  of  the  land  over 
which  the  document  before  set  forth  par- 
ported  to  agree  to  let  to  the  plaintiff  sudi 
right  of  shooting  as  aforesaid;    and  the 
said  purchased  land  was  conveyed  to  the 
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defendants  in  fee  by  the  said  John  Elton 
Hervey  Elwes,  and  the  defendants  oon- 
stnicted  part  of  the  said  railway  ther^n. 
The  said  part  of  the  said  railway  is 
on  the  whole  about  2  m.  1  £  83  y.  long, 
and  contains  in  area  23  a.  2  r.  1 3^  p.,  and  it 
intersects  the  hmd  over  which  it  was  agreed 
as  aforesaid  that  the  phuntiff  should 
haye  the  said  right  of  shooting  so  as  to 
leave  a  considerable  part  of  the  said  knd 
on  each  side  of  the  said  railway.  It  is 
admitted  that  the  shooting  on  that  part  of 
the  said  land  which  was  not  purchased  as 
aforesaid  was  and  is,  in  fact,  prejudiced  and 
diminished  in  value  by  the  construction  of 
the  said  part  of  the  said  ^railway.  It  is 
also  admitted  that  the  shooting  on  the  said 
purchased  land  is,  in  fact,  prejudiced  and 
diminished  in  value  by  the  construction  of 
the  said  part  of  the  said  railway.  From 
the  time  of  making  the  said  agreement 
with  the  plaintiff  to  the  time  of  conveyance 
to  the  defendants,  the  said  John  Elton 
Hervey  Elwes  continued  to  be  seLsed  in 
fee  of  all  the  lands  and  hereditaments  men- 
tioned in  the  said  agreement^  and  from  the 
time  of  the  conveyance  to  tlie  said  defen- 
dants hitherto,  he  has  continued  so  seised 
thereof^  except  the  part  so  conveyed.  If 
the  plaintiff  ever  was  or  is  entitled  in 
equity  to  a  legal  grant  of  the  right  of 
shooting  referred  to  in  the  said  document, 
nothing,  except  so  &r,  if  at  all,  as  herein 
^peais,  has  occnired  to  destroy  his  right 
to  such  grant.  It  is  not  admitted  by 
the  defendants  that  the  plaintiff  was  in- 
terested in  lands,  or  that  the  damage  and 
diminution  of  value  herein  stated  is  an  in- 
jurious affBCting  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act,  1845. 
These  are  questions  on  which  the  parties 
differ,  and  are  matters  for  the  consideration 
of  the  Court  The  Court  is  to  have  the  power 
of  drawing  such  conclusions  of  iSsct  as  they 
think  that  a  jury  ought  to  draw. 

The  question  for  the  Court  is,  whether, 
under  the  circumstances  herein  stated,  the 
plaintiff  is  entitled  to  any  compensation,  and 
if  to  any,  in  respect  of  what  he  is  so  entitled. 

Melliah  {Mayd  with  himX  for  the  plain- 
tiff.— ^The  question  is,  whether  the  plaintiff 
is  entitled  to  compensation  under  the  Lands 
Clauses  Consolidation  Act,  1845,  (8<fe9yict 
c.  18)f  and  that  raises  the  questions,  first, 
whether  a  right  of  shooting  is  such  a  right,  in 

NbW  8BEIR8,  34.--C.P. 


the  nature  of  a  profit  d  prendre^  as  to  entitle 
the  landowner  to  receive  compensation  in  re- 
spect of  it;  secondly,  whether  the  person  to 
whom  the  landowner  has  granted  that  right 
can  claim  such  compensation ;  and,  thirdly, 
whether  it  makes  any  difference  to  such 
person's  title  to  compensation  that  the 
agreement  giving  him  the  right  to  shoot 
is  not  under  seal. 

Now,  as  to  the  first  of  these  questions, 
it  is  clear  that  if  the  railway  went  over 
the  land,  the  landowner  would  be  entitled 
to  compensation  in  respect  of  the  itijury 
to  his  shooting,  as  part  of  the  value  of 
the  land.  Then,  if  he  has  parted  with  the 
right  of  shooting,  surely  the  person  to 
whom  he  has  so  parted  with  it  would  be 
entitled  to  such  compensation.  The  mere 
fencX  of  its  being  an  incorporeal  hereditament 
would  not  prevent  its  being  such  an  interest 
in  land  within  the  meaning  of  section  68. 
of  the  act  for  which  compensation  may  be 
claimed.  Then  is  it  not  injuriously  affected 
by  the  execution  of  the  defendants'  works  9 

[WiLLES,  J. — The  difficulty  is  this :  must 
not  the  person  who  has  granted  the  right 
of  shooting,  and  who  is  trustee  for  the 
plaintiff,  be  the  person  who  is  to  convey  to 
the  railway  company  ?  Surely  the  company 
have  only  to  deal  with  the  legal  ownership 
of  the  limd.] 

Section  7.  of  the  statute,  which  empowers 
trustees  to  sell  and  convey,  is  applicable 
only  to  express  trusts,  and  not  to  such  a  case 
as  this,  which  is  that  of  an  implied  trust. 

[WiLLBS,  J. — If  there  be  no  trust,  the 
pl^tiff  has  no  equitable  interest] 

A  Court  of  equity,  considering  that  to 
be  done  which  hi^  been  agreed  to  be  done, 
would  consider  that  the  plaintiff  in  this 
case  had  got  the  grant — Moreland  v.  Rich- 
ardson (1).  Then  assuming,  therefore,  that 
the  plaintiff  had  a  right  to  shoot  by  a  grant 
under  seal,  the  case  of  Wickham  v.  Hawker 
(2)  shews  that  it  would  give  the  plaintiff 
an  interest  in  land,  for  that  case  decides 
that  the  grant  to  a  person,  his  heirs  and 
assigns,  of '*  free  liberty,  with  servants  or 
otherwise,  to  come  into  and  upon  lands,  and 
there  to  hawk,  fish  and  fowl,'*  is  a  grant  of 
a  licence  of  profit  and  not  of  a  mere  per- 

(1)  22  BeftY.  595;  s.&  25  Law  J.  Rep.  (ir.s.) 
Chanc.  883. 

(2)  7  Mee.  ft  W.  63 ;  s.e.  10  Law  J.  Rep.  (n.s.) 
Exch.  153. 
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sonal  licence  of  pleasure,  and  that  such  a 
liberty  is  therefore  a  profit  d  prendre  within 
the  Prescription  Act,  2&3WilL  4.  c  71.  s.  2. 
The  right  was  intended,  here,  to  be  appui^ 
tenant  to  land,  for  by  the  agreement  there 
is  a  demise  of  the  land  with  the  right  of 
shooting  over  other  lands.  Section  109.  of 
the  statute,  and  the  following  sections,  to 
section  114,  deal  with  the  cases  of  compen- 
sation with  respect  to  rights  of  common 
and  mortgages,  and  they  shew  that  the 
company  have  to  deal  with  mortgagors  as 
well  as  mortgagees  ;  and  by  the  interpre- 
tation clause  (sect  3.)  the  word  "  lands  "  is 
to  extend  to  "  hereditaments  of  any  tenure." 
In  Stveetman  v.  the  Metropolitan  Railioay 
Company  (3),  Wood,  V.C.  held,  that  a 
written  agreement,  void  at  law,  but  equiva- 
lent in  equity  to  a  lease,  was  an  interest 
greater  than  a  yearly  tenancy  within  the 
meaning  of  the  Lands  Clauses  Consolida- 
tion Act 

Bidder^  contr^ — It  is  submitted,  in  the 
first  place,  that  what  the  plaintiff  claims  to  be 
entitled  to  under  the  agreement  is  not  an  in- 
terest in  land  within  the  meaning  of  section 
68.  of  the  Lands  Clauses  Consolidation  Act ; 
secondly,  that  it  has  not  been  injuriously 
affected  by  the  defendants'  works;  and, 
thirdly,  the  plaintiff's  claim  being  derived 
under  a  parol  agreement,  it  gives  him  no 
right  which  will  entitle  him  to  compensation. 
It  is  submitted  that  what  was  given  to 
the  plaintiff  by  the  agreement  was  a  mere 
licence  to  pass  over  the  land,  and  assuming 
such  a  grant  to  amount  to  a  profit  d,  pren- 
dre^ it  is  still  not  such  an  interest  in  land 
as  would  come*  within  section  68.  of  the 
statute.  The  definition  of  ''  lands,"  given 
by  the  3rd  section,  is  "lands,  tenements 
and  hereditaments  of  any  tenure,"  but 
''piscary  does  not  lie  in  tenure,  for  iJie  soil 
may  be  to  one  and  the  piscary  to  another, 
and  then  the  lord  cannot  distrain" — 20 
Vin,  Abr.  tit. '  Tenure,'  B.  Such  a  right  as 
that  of  shooting,  which  the  plaintiff  claims, 
was  certainly  not  a  right  which  the  legisla- 
ture contemplated  imder  this  act  as  a  right 
to  be  dealt  with.  The  case  of  King  v.  the 
Commisitumers  of  the  Nene  Outfall  (4)  was 
a  decision  on  a  statute  which  for  settling 
differences  between  certain  Commissioners 
authorized  to  acquire  land  for  improving 

(3)  1  H.  &  M.  643. 

(4)  9  B.  ft  C.  875. 


a  navigation,  and  the  several  persons  inter- 
ested in  any  lands,  tenements  or  heredita- 
ments which  should  or  might  be  taken  or 
affected  or  prejudiced  for  any  of  the  pur- 
poses of  the  act,  provided  a  mode  of  as- 
sessing compensation  to  such  persons,  and 
in  that  case  it  was  held  that  the  Commiar 
sioners  having  taken,  for  the  purpose  of  the 
navigation,  tithable  land,   the  tithe-owner 
was   not  entitled  to  compensation.    The 
Lands  Clauses  Consolidation  Act  having 
expressly  provided  for  such  cases  as  com- 
monable rights,  the  inference  to  be  drawn 
from  the  absence  of  any  express  provision 
respecting  such  a  right  as  that  of  shooting 
is  that  the  legislature  did  not  intend  to  make 
it  the  subject  of  compensation.    Secondly, 
the  plaintiff's  interest  was  not  injuriously 
affected.  The  cases  of  The  Caledonian  Rail- 
way  Company  v.  OyiUfy  (5),  In  re  Pennjf 
and  theSouthrEaOem  Railway  Company  (6) 
and  The  New  Eiver  Company  v.  Johnfon 
(7)  shew  that  where  no  action  would  have 
lain,  independently  of  the  act  under  which 
the  works  were  done»  there  is  no  right  to 
compensation.     Suppose  the  owner  of  the 
estate  who  had  granted  this  privilege  to 
the  plaintiff  had  made  a  road  or  raUway 
across  his  land,  would  he  have  been  liable 
to  an  action  at  the  suit  ci  the  plaintiff  for 
doing  so  ?  Would  it  be  more  th^  a  reason- 
able use  of  the  surface  of  the  land }    The 
cmly  cases  in  which  an  action  has  been 
maintained  for  an  invasion  of  such  a  right 
as  this  have  been  those  in  which  the  invar 
sion  has  been  by  a  trespass,  aa  in  Alderman 
de  Londres  v.  Hastings  (8).     The  autho- 
rities are  to  be  found  collected  in  Holford 
v.   Bailey  (9).     Thirdly,   as  the  plaintiff 
had  no  legal  grant  he  was  not  entitled  to 
compensation.     The  contract  was  a  mere 
licence  to  the  plaintiff ;  there  cannot  be  a 
demise    of   an    incorporeal    h^:editament 
except  by  deed — Bird  v.  Higyinson  (10). 
Mayd  replied. 

(5)  2  Macqueeo,  229. 

(6)  7  £1.  &  BL  660 ;  b.  c26  Law  J.  Bep.  (h.s.) 
Q.B.  225. 

(7)  2  El.  &  m.  486  ;  a.  c.  29  Iaw  J.  Rep.  (H.s.) 
M.C.  93. 

(8)  2  Sid.  8. 

(9)  8  Q.B.  Bep.  1000;  t.o.  16  Law  J.  Rep.  (v.s ) 
Q.B.  68 

(10)  2  Ad.  &  E.  696;  a.c  4  Law  J.  Rep.  (n-s.) 
R.B.  124;  and  in  error  6  Ad.  ft  E.  824;  B.C.  6  Uw 
J.  Bep.  (N.8.)  Exoh.  282. 
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Erls,  C.J. — ^I  am  of  opinion  that  our 
judgment  should  be  for  the  defendants.  The 
qnestion  raised  is  upon  the  Lands  Clauses 
Consolidation  Act,  1845,  and  it  is  whether 
the  plaintiff  can  shew  that  he  is  a  person 
entitled  to  compensation  in  respect  of  any 
lands,  or  any  interest  therein,  injuriously 
affected  by  the  execution  of  the  defendants' 
works.  It  appears  that  the  plaintiff  had 
taken,  for  a  term,  a  mansion-house,  and  cer- 
tain lands  adjoining  (as  to  which  we  are 
not  now  dealing,  because  they  were  not  in- 
juriously affected  by  the  defendants'  works), 
and,  with  these,  the  right  of  shooting  and 
fishing  over  other  lands  of  the  same  land- 
lord. The  defendants  hare  taken  a  portion 
of  these  last-mentioned  lands  for  their  rail- 
way, and  the  plaintiff  says  that  his  right 
of  shooting  has  been  interrupted  and  injuri- 
ously affected  by  the  railway.  Now  the 
right  which  the  plaintiff  has  is  a  mere 
licence^  by  an  instrument  not  under  seal 
The  plaintiff's  right  lies  only  in  agreement, 
and  he  has  no  laud,  or  interest  in  any  land 
which  has  been  taken  by  the  defendants. 
The  argument  on  the  part  of  the  plaintiff  is 
that  he  has  a  right,  in  respect  of  this  agree- 
ment with  Elwes,  to  maintain  a  suit  in 
equity,  and  haye  it  made  into  an  instru- 
ment under  seal  Whatever  may  be  the  right 
of  the  plaintiff  as  between  him  and  Elwes, 
as  to  which  I  do  not  pretend  to  give  any 
opinion,  the  right  in  equity  is  a  right  only 
between  the  parties  to  the  contract.  That 
distinction  was  taken  by  Lord  Cottenham, 
in  Tcuher  v.  Small  (11).  "It  was  argued 
at  the  bar,"  says  his  Lordship,  "  that  the 
plaintiff  was  in  equity  invested  with  all  the 
rights  of  Mrs.  Small,  upon  the  principle 
that  by  a  contract  of  purchase  the  purchaser 
becomes  in  equity  the  owner  of  the  property. 
This  rule  applies  only  as  between  the  parties 
to  the  contract,  and  cannot  be  extended  so 
as  to  affect  the  interests  of  others.  If  it  could, 
a  contract  for  the  purchase  of  an  equitable 
estate  would  be  equivalent  to  a  convey- 
ance of  it  Before  the  contract  is  carried 
into  effect,  the  purchaser  cannot,  against  a 
siTanger  to  the  contract,  enforce  equities 
attaching  to  the  property."  Therefore,  I  say, 
whatever  may  be  the  rights  between  the  plain- 

(11)  3  MyL  &  Cr.  G3 ;  8.C  7  Law  J.  Bep.  (ir.s.) 
Chanc  19, 


tiff  and  Elwes,  the  defendants  are  strangers 
thereto ;  they  have  settled  as  to  compensa- 
tion with  the  party  who  was  the  owner  of 
the  land,  and  have  taken  such  land  with 
all  the  rights  and  incidents  belonging  to  it, 
whether  on  the  surface  or  in  the  air.  That 
is  the  ground  on  which  I  rest  my  judgment, 
and  it  is  sufficient  to  support  it  in  the  pre- 
sent case.  But  even  if  the  plaintiff  had  a 
grant  under  seal,  I  think  Mr.  Bidder's  ar- 
gument strongly  shews  that  it  would  not  be 
such  a  right  as  would  be  available  for  com- 
pensation. The  plaintiff  takes  the  right  of 
shooting,  but  there  is  no  contract  by  Elwes 
to  keep  up  the  quantity  of  birds.  It  is  true 
that  if  Elwes  interfered  with  the  right  which 
he  had  granted  an  action  would  lie  against 
him,  but  it  is  unnecessaiy  now  to  discuss 
that  question. 

WiLLEs,  J. — I,  also,  am  of  opinion  that 
our  judgment  ought  to  be  for  the  defendants. 
It  appears  that  the  plaintiff  contracted  with 
the  owner  of  the  soil  for  the  exclusive  right 
of  shooting  and  fishing  on  the  land,  and  I 
assume  that  he  did  so  by  an  effectual  con- 
tract Then,  in  what  relation  does  a  person 
who  is  so  entitled  stand  with  regard  to  the 
owner  of  the  landl  The  latter  is  under  no  en- 
gagement  that  he,  the  owner,  is  not  to  enjoy 
the  land  in  the  ordinary  way.  Cases  which 
have  arisen  on  the  subject  of  the  right  of 
sporting  are  to  be  found  in  the  books.  Mr. 
Bidder,  in  his  able  argument,  referred  to  seve- 
ral of  them;  but  I  have,  in  my  mind,  gone 
back  to  the  time  of  the  forest  laws,  and  to  the 
cases  to  be  found  in  Com,  Dig,  tit  ^  Chase,' 
(K.)  No  doubt  certain  rights  existed  in  all 
these  cases,  but  I  apprehend  that  the  books 
are  entirely  silent  on  the  subject  of  a  per- 
son, who  has  merely  the  grant  of  a  right  of 
sporting  over  land,  having,  as  an  incident 
thereto  the  right  to  restrain  the  ordinary 
and  reasonable  enjoyment  of  the  soil  by  the 
owner  thereof  always  supposing  that  the 
latter  does  nothing  for  the  purpose  of 
effecting  the  destruction  of  the  gama  I  am 
at  a  loss  to  see  how  a  railroad  across  the 
land  can,  more  than  an  ordinary  road,  affect 
the  right  of  shooting,  or  how  the  damage 
produced  by  it  is  necessarily  an  injury 
which  would  give  a  right  of  action.  I  am 
far  from  saying  that  it  may  not  do  what 
the  law  would  call  an  injury,  but  not  to  a 
person  who  has  merely  a  grant  of  the  right 
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of  shooting  without  a  covenant  by  the 
owner  of  the  land,  express  or  implied,  not 
to  do  anything  which  would  interfere  with 
the  exercise  of  such  right.  Assuming,  there- 
fore, that  the  difficulty  suggested  by  my 
Lord  did  not  exist,  it  does  not  follow  that 
the  plaintiff  would  be  entitled  to  compen- 
sation. 

Byles,  J. — I  am  of  the  same  opinion.  I 
rest  my  judgment  on  the  meaning  of  the 
words  "  any  interest  in  any  lands  "  in  the 
68th  section  of  the  act.  Is,  then,  this  right 
of  shooting,  which  the  plaintiff  has,  an 
interest  in  landl  In  the  first  place,  the 
plaintiff  has,  by  virtue  of  such  right,  no 
eijtate  in  the  land,  and  I  cannot  see  that  he 
has  any  interest  in  the  land  at  law;  but  it 
is  said  that  he  can,  by  going  into  equity, 
perfect  his  title.  I  am  not  sure  that  he  can 
do  so  in  such  a  matter  as  this,  but  I  own  to 
being  incompetent  to  give  an  opinion  on 
that  point  It,  however,  lies  on  the  plaintiff 
to  .shew  that  he  could  do  so,  before  he  can 
make  out  that  he  is  entitled  to  compensation 
either  at  law  or  in  equity.  If  we  were  to  de- 
cidei  u  favour  of  the  plaintiff  in  this  case,  the 
same  right  to  compensation  might  be  claimed 
by  three  or  more  licensees.  The  more  con- 
venient course  for  us  is,  to  say  that  he  must 
shew  an  interest  consistent  with  the  words 
of  the  statute  in  order  to  entitle  him  to  a 
remedy  under  that  act,  without  our  saying 
whether  he  can  claim  compensation  by  any 
other  mode. 

Smith,  J.  concurred. 

Judgment  for  ike  defendants. 


1  Rfi5       ( HERRING,    appellant,^    v.    the 
June  27.    j 


HETROPOLITAK     BOARD 

WORKS,  respondetUs. 


OF 


Lands  Clauses  Consolidation  Act — Me- 
tropolis Local  Management  Act  (18  <i^  19 
Vict,  e,  120.) — Damage  by  obstructing  Access 
to  House — Compensation, 

Sediofi  135.  of  the  Metropolis  Local 
Management  Act  (18  it  19  Vict,  c  120.) 
authorizes  the  Metropolitan  Board  of  Works 
to  repair  and  maintain  certain  sewers^ 
with  full  power  to  carry  such  sewers  through 
or  under  any  landsy  "  making  compensation 
for  any  damage  done  thereby"   and  the 


Lands  Clauses  ComoUdaiion  Ad  is  uuor- 
porated  with  such  o£t.  In  exercise  o/  tkt 
powers  conferred  on  them  by  their  ac(,  aisd 
for  the  purpose  of  enabUng  then  to  ream- 
struct  a  sewer  running  under  a  street^  (he 
board  erected  ahoarding  in  such  stredj  which 
rendered  the  access  to  the  plaintiff's  premises 
less  convenient  than  it  had  been  before;  huJt 
no  part  of  suchpremises  was  takeny  nor  did 
it  appear  that  the  hoarding  was  kept  up 
beyond  a  reasoncMe  time  : — Held,  that  the 
plaintiff  was  not  entitled  to  oompetuatum 
under  the  statute  for  the  damage  he  had  tusr 
tained  by  the  erection  of  such  hoarding, 

[For  the  report  of  the  above  case,  see 
34  Law  J.  Rep.  (n.s.)  M.C.  p.  224.] 


[IN  THE  HOUSE  OF  LORDS.] 


1864. 

Feb.  18, 19, 22, 23; 

July?. 

1865. 

June  22. 


JONES  V,  THE  MEBSKT 

DOCKS  AND  HASSOUB 

BOARD. 
THE     MERSEY    DOCKS 

AND  HARBOUR  BOARD 

V.  CAMERON. 


Poor-Rate — Rateable  Oceupatum^BeM- 

fvdal  Occupation — Exemption  on  Oround  of 

Public  Purposes^Trustees  of  Public  Worh, 

Ac,  Crown  Property— A3  Eliz,  c  2.-6  ds  7 

Will,  4.  c  96. 

The  occupation  of  property  which  is  liaMe 
to  be  rated  under  the  1st  section  of  the  iZEUi* 
c  2.  is  an  occupation  yielding  or  capable  of 
yielding  a  net  annual  value^  that  is  to  My, 
a  clear  rent  over  and  above  the  probabU 
average  annual  cost  of  the  r^tairSy  insurasee 
and  other  expenses,  ifany,  necessary  to  maxMr 
tain  the  property  in  a  stale  to  command  siuh 
rent,  and  it  is  not  necessary  that  the  oee*- 
potion  should  be  beneficial  to  the  occupier, 
so  that  trustees,  who  are,  in  law,  the  tetuaUi 
and  occupiers  of  valuable  property  upon 
trust  for  charitable  purposes^  such  as  hos- 
pitals or  lunatic  asylums,  are  rateable,  tutr 
withstanding  that  the  buildings  are  aetuaUy 
occupied  by  paupers  who  are  sick  or  u- 
sane. 

The  only  occupiers  exempt  from  the  opero,- 
tion  of  the  act  are  the  Sovereign,  because  M 
is  not  named  in  the  statute,  and  the  dired 
and  immediate  servants  of  the  Crown,  vhote 
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occupation  is  the  occupation  of  the  Grown 
itself;  and  the  only  ground  of  exemption 
from  the  stahUe  is  that  which  is  furnished 
by  the  ahcne  rule.  And,  consequentlyy  when 
property  yielding  a  rent  aJbove  what  is 
required  for  its  maintenance  is  sought  to  be 
exempted  on  the  ground  that  it  is  occupied 
by  bare  trustees  for  public  purposes,   the 


public  purposes  must  be  such  as  are  required 
and  created  by  the  Ghvemment  of  the  country, 
and  are,  therefore,  to  be  deemed  part  of  the 
use  and  service  of  the  country, 

[For  the  report  of  the  above  case,  see 
the  volume  for  1866,  35  Law  J.  Rep.(N.8.) 
M.C.  p.  1.] 


The  following  cases  will  be  published  in  the  Volume  for  1866  : 


HENDEBSON  V,   BAHBBB. 
JOHNSON   V,    CHAPMAN. 
THOMPSON  V,   HAKBWELL. 
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TAYLOR  V,  HOLT. 


IfUereH  by  Statute— 3  &  4  Will  4.  c.  42. 
«.  28  (1). 

A  letter  of  application  for  a  loan  until 
a  day  named  thireiny  which  does  not  shew 
an  obligation  to  pay  on  the  face  of  it,  is  not 
'*an  instrument  by  virtue  of  which  the  debt 
is  payable  at  a  certain  time"  xdthin  the 
meaning  oftheZds^  WiU.  4.  c.  42.  s.  28. 

This  was  an  action  brought  to  recover 
lOZ.  for  money  lent,  and  4/.  lis.  9d,  for 
interest)  tried,  without  a  jury,  in  the  Leeds 
County  Court  The  Judge  gave  a  verdict 
for  the  phiintiff  on  the  interest  count  only 
for  21  5s.y  not  being  satisfied  that  the 
plaintiff  had  lent  the  defendant  more  money 
than  the  latter  had,  including  11,  paid  into 
court,  repaid  to  the  plaintiff. 

To  entitle  himself  to  interest,  the  plaintiff 
produced  the  following  letter  in  the  defen- 
dant's handwriting : 

"  Sept.  19»  1854. 

"  Dear  Sir, — Could  you  do  me  the  favour 
to  lend  me  10/.  until  Monday  the  2nd  of 
New  Skbik,  81— Excreq. 


October  ?  I  am  afraid  I  shall  never  be  out 
of  your  debt  for  the  favours  you  have  done 
me. — I  am  yours  truly, 

''  Wm.  Holt." 
It  was  admitted  by  the  plaintiff  that  he 
had  previously  lent  the  defendant  various 
sums  of  money  of  5Z.  and  imder,  but  not 
to  the  amount  of  the  loan  in  question, 
which  various  sums  had  been  shortly  after- 
wards repaid  to  him  by  the  defendant 
withotU  interest,  and  that  the  plaintiff 
had  neither  asked  nor  expected  interest 
on  these  loans,  being  on  terms  of  intimacy 
with  the  defendant.  It  was  also  ad- 
mitted by  the  plaintiff  that  neither  at  the 
time  of  the  loan  in  question  nor  at  any 
subsequent  time  imtil  the  commencement 
of  this  action,  had  he  given  the  defen- 
dant either  verbal  or  written  notice  of 
his  claiming  interest  on  the  loan  in  ques- 
tion. It  was  also  proved  that  the  defen- 
dant paid  5L  on  account  in  1854,  and 
that  he  subsetpently  revived  the  debt  by 
payment  of  ii  on  account  of  the  balance, 
which  he  admitted  to  be  due.  The  letter 
set  out  above  was  admitted  by  the  defen- 
dant, but  his  c/^unsel  contended  that  it 
was  not  an  "insirument"  within  the  3<fe4 
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WilL  4.  c.  42.  &  28  (1 ),  entitling  the  plain- 
tiff to  recover  interest. 

The  Judge  gave  the  plaintiff  a  verdict 
for  the  interest  which  he  considered  due, 
giving  the  defendant  leave  to  move  to 
set  the  verdict  aside  if  this  Court  should 
think  that  the  letter  was  not  an  instrument 
within  the  meaning  of  the  act  (2). 

Quain  having  obtained  a  rule  to  set  aside 
the  verdict  or  for  a  nonsuit,  on  the  ground 
that  the  letter  of  the  19th  of  September 
was  not  an  '' instrument''  within  the  mean- 
ing of  3  &  4  WilL  4.  c.  42.  s.  28,— 

Thrupp  now  shewed  cause. — ^The  words 
in  this  statute,  "  by  virtue  of  some  written 
instrument,*'  &c.y  refer  to  the  words  in  the 
commencement  of  the  section,  and  it  is 
only  necessary  that  there  should  be  some 
writing  in  order  to  evidence  that  the  money 
was  payable  at  a  time  certain.  The  legis^ 
lature  in  passing  the  statute  had  in  view 
the  words  of  Lord  Tenterden,  C.J.,  in 
Page  v.  Netoman  (3),  who  said  that  the 
then  rule  was  that  interest  was  not  due  on 
money  secured  by  a  written  instrument 
unless  it  appeared  on  the  face  of  the  instru- 
ment that  interest  was  intended  to  be  paid, 
Ac  This  money  was  sent  in  reply  to  the 
letter,  and  must  be  taken  to  have  been  lent 
on  the  terms  of  the  letter.  The  plaintiff 
could  not  have  sued  for  it  before  the  2nd 
of  October. 

Quain,  contriL — ^The  letter  was  not  an 
instrument  by  virtue  of  which  the  money 
was  payable,  and  Page  v.  Netoman  (3)  and 
Higgins  v.  Sargent  (4)  shew  that  the  in- 
tention of  the  statute  was  to  put  other 

(1)  This  section  enacts,  "  that  upon  all  debts  or 
sums  certain,  payable  at  a  certain  time  or  other- 
wise, the  jury  on  the  trial  of  any  issue,  or  on  any 
inquisition  of  damages,  may,  if  they  shall  think  fit, 
allow  interest  to  the  creditor,  at  a  rate  not  exceeding 
the  current  rate  of  interest,  from  the  time  when 
such  debts  or  sums  certain  were  payable,  if  such 
debts  or  sums  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time,  or  if  payable  other- 
wise, then  from  the  time  when  demand  of  payment 
shall  have  been  made  in  writing,  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  time 
of  pajrment :  provided  that  interest  shall  be  pavable 
in  all  cases  in  which  it  is  now  payable  at  law.  * 

(2)  The  county  court  Judge  not  having  furnished 
the  Court  with  any  notes  of  the  trial,  this  statement 
of  the  facts,  which  was  agreed  to  by  the  parties 
and  oeHified  by  the  Judge,  was  accepted  by  the 
Court  in  lieu  of  the  Judge*s  notes. 

(8)  9  B.  &  G.  878,  881,  before  the  statute. 
(4)  2  Ibid.  848. 


instruments,  on  which  it  is  usual  to  declare, 
uxK>n  the  same  footing,  with  r^ard  to  in- 
terest, as  promissory  notes,  &c.  were  before 
the  act. 

Pollock,  C.R — ^I  am  of  opinion  that 
this  role  should  be  made  absolute.  The 
language  of  the  statute  is  "  the  jury  may, 
if  they  shall  think  fit,  allow  interest .... 
if  such  debts  or  sums  be  payable  by  virtue 
of  some  written  instrument  at  a  certain 
time."  Now  I  do  not  think  that  this 
debt  was  payable  on  the  2nd  of  October 
1854  by  virtue  of  the  letter;  it  was  pay- 
able at  that  time  by  virtue  of  the  letter, 
and  of  what  took  place  afterwards.  And  if 
a  question  arose  whether,  coupling  the  two 
together,  interest  was  due,  I  should  say 
certainly  not.  The  parties  have  very  pro- 
perly put  in  the  case  a  statement  of  fact  (2), 
which  is  in  substance  this :  that  they  were  in 
the  habit  of  applying  the  one  to  ike  otiier 
for  a  loan,  and  obtaining  it  for  a  short  time, 
and  of  repaying  it  without  interest  It  was 
admitted  by  the  plaintiff  that  neither  at 
the  time  of  the  loan  in  question  nor  at  any 
subsequent  time  until  tiie  commencement 
of  the  action  did  he  give  the  defendant  a 
written  notice  or  claim  interest  on  the  loan 
in  question,  and  it  is  plain  that  neither  one 
party  nor  the  other  ever  contemplated  or 
dreamt  of  interest 

Beam  WELL,  B. — I  am  of  the  same  opin- 
ion. I  think  the  statute,  where  it  speaks 
of  money  payable  by  virtue  of  a  written 
instrument,  means  a  written  instrument 
which  sets  forth  an  obligation  to  pay  at  a 
certain  time.  This  does  not  do  so  ;  because, 
though  it  is  an  application  for  a  loan  till  a 
certain  day,  the  plaintiff  might  have  said, 
*^  I  cannot  lend  it  on  those  terms ;  I  prefer 
lending  it  for  a  longer  period."  Then  the 
obligation  would  not  depend  on  the  written 
instrument,  but  on  the  words  and  what 
else  took  place.  No  doubt,  though  the 
plaintiff  simply  lends  tha  money  for  a  time, 
he  must  be  taken  to  lend  it  on  the  tenns 
asked  for;  but  that  does  not  make  the 
instrument  what  it  was  not  originally:  it 
would  still  be  a  mere  engagement  on  the 
part  of  the  defendant  to  return  the  loan, 
but  not  with  interest.  One  way  of  testing 
the  question  is  to  see  whether  a  stamp 
would  be  required;  if  it  would  not,  it  must 
be  because  the  letter  is  not  an  agreement 
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upon  the  hce  of  it  Another  way  is  to  sup- 
pose the  defendant  had  given  evidence  to 
shew  the  money  was  not  lent  upon  the 
tenns  of  this  instminenty  but  a  week  earlier 
or  a  week  later;  he  would  then  have 
shewn  that  this  instrument  was  never  a 
binding  one  between  the  parties,  because 
in  truth  it  is  not  a  thing  which  purports 
to  shew  an  obligation  to  pay  upon  the 
face  of  it. 

CsLANKELL,  B. — I  also  think  that  in  this 
case  a  nonsuit  ought  to  be  entered.  Looking 
at  the  document  put  in,  the  plaintiff  could 
not  have  succeeded  upon  it  alone  in  ob- 
taming  a  verdict  against  the  defendant. 
The  request  is  to  lend  money;  it  was 
the  plaintiff  *%  compliance  with  the  request 
that  created  the  cause  of  action. 

PiooTT,  B. — As  the  plaintiff  lent  the 
money  until  the  2nd  of  October,  and  the 
letter  fixed  the  day  on  which  Uie  money 
was  repayable,  I  was  at  first  disposed  to 
think  the  letter  was  an  '^instrument"  suffi- 
ciently within  the  meaning  of  the  statute 
to  cany  interest  if  the  money  was  kept 
beyond  that  day.  In  the  result,  however,  I 
agree  with  the  rest  of  the  Court  that  a  non- 
suit should  be  entered. 

Bule  abaolute/or  a  nonsuit. 


1864.      ) 
Kov.  15.   / 


BAKTMICr.MAN  V.  LAN6LANB8. 


Debtor  and  Creditor — Bankruptcy  Act, 
1861,  88,  192, 197, 198.— i4rrM«  of  DebUyr 
after  executing  Deed— Discharge  on  Regis- 
tration of  Deed, 

A  debtor,  arrested  on  a  ca,  sa,y  after  exe* 
euting  a  good  deed  of  arrangement  under 
section  192.  of  the  Bankruptcy  Act,  1861, 
w,  according  to  section  198,  entitled  to  his 
discharge  from  custody  on  the  deed  being 
duly  reguiered. 

This  was  an  action  brought  to  recover 
the  sum  of  21/.  2s,  upon  a  bill  of  exchange 
accepted  by  the  defendant. 

Judgment  was  signed  on  the  6th  of 
October  1864,  and  on  the  same  day  the 
defendant  executed  a  deed  of  arrangement 
with  his  creditors.  On  the  17th  of  October 
a  writ  of  CO.  so.  was  issued,  and  the  defen- 
dant was  arrested  on  the  18tL   Notice  was 


received  by  the  plaintiff's  attorney  on  the 
3l8t  of  October  that  the  deed  of  assign- 
ment had  been  duly  registered  pursuant 
to  thd  192nd  section  of  the  Bankruptcy 
Act,  1861. 

Section  197.  of  the  Bankruptcy  Act,  1861, 
enacts  that  from  and  after  the  registration 
of  every  such  deed  the  debtor  and  creditors, 
dsc.  shall  in  all  matters  relating  to  the 
estate  and  effects  of  the  debtor  be  subject 
to  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy; and  section  198.  enacts  that  "after 
notice  of  the  filing  and  registration  of  such 
deed  has  been  given  as  aforesaid  (referring 
to  the  advertisement  in  the  Gazette)  no  pro- 
cess against  the  debtor^s  person  (other  than 
such  as  may  be  had  against  a  debtor  about 
to  leave  England)  shaU  be  available  to  any 
creditor  without  leave  of  the  Court ;  and 
the  certificate  of  the  filing  and  registration 
shall  be  available  to  the  debtor  for  all  pur- 
poses as  a  protection  in  bankruptcy." 

A  sunmions  was  taken  out  at  chambers, 
calling  on  the  plaintiff  to  shew  cause  why 
the  defendant  should  not  be  discharged 
out  of  the  custody  of  the  sheriff,  on  the 
ground  that  the  deed  executed  on  the  6th 
of  October  before  the  arrest,  had  been  since 
duly  registered  pursuant  to  the  192nd 
section,  and  that  the  same  was  valid  and 
binding  on  the  plaintiff  as  one  of  the 
creditors.  The  summons  was  heard  before 
Martin,  B.,  who  made  no  order,  but  gave 
the  defendant  leave  to  apply  to  the  Court 

Grantham  having  obtained  a  rule, — 

Philbrick  (Nov.  7)  shewed  cause — ^As  the 
execution  could  not  have  issued  if  the  deed 
had  been  registered  before  the  writ,  so,  on 
the  other  hand,  the  defendant  cannot  now 
get  out  of  custody,  unless  there  is  a  statute 
discharging  him — Ex  parte  Chaundy  (1), 
per  Hokoyd,  Comm.,  and  Edwards  v.  Scars- 
brook  (2).  Protection  in  bankruptcy  is  a 
creation  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  section  112,  and  to  the  Court  of 
Bankruptcy,  therefore,  the  prisoner  should 
apply — Ex  parte  Windsor  (S),  It  is  entirely 
a  question  for  the  discretion  of  the  Com- 
missioner. "  From  and  after  the  registra- 
tion" are  the  important  words  of  the  197th 
section,  and  this  deed  was  not  registered 
when  the  arrest  took  place;  ^^ available" 

(1)  5  Law  TimeB,  N.a  526. 

(2)  82  Law  J.  B^.  (K.s.)  Q.B.  46. 
(8)  7  Law  Timet,  K.S.  536. 
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in  the  198th  section  means  available  for 
the  purposes  of  arrest,  not  of  detention. 

Granthaniy  oontriL — Both  the  197th  and 
the  198th  sections  are  in  the  defendant's 
favour,  and  the  remarks  in  Ex  parte 
Chaundy  (I)  ■  apply  to  an  execution 
issuing  before  the  deed  was  executed, 
the  gist  of  the  deed  being  its  own 
validity  and  execution,  not  its  registration 
— Ilderton  v.  Jetvell  (4).  The  law  allows 
twenty-eight  days  for  registration,  there- 
fore there  could  be  no  letches  within  that 
period.  Where  the  bulk  of  the  creditors 
have  determined  for  an  arrangement, 
and  a  deed  has  been  executed,  such  pro- 
ceedings as  these  are  a  fraud  on  the  law. 
The  registration  is  merely  an  advertLsement 
of  the  deed,  and  dates  back  to  the  time  of 
its  execution.  In  Ex  parte  Brooks  (5)  Lord 
Westbury  said,  that  the  Court  of  Bank- 
ruptcy ought  not  to  aid  the  creditor  in 
a  case  like  this.  The  plaintifif  has  proved 
his  debt,  and  has  no  right  to  be  heard 
here  in  opposition  to  the  defendant's  re- 
lease— Re  Eaton  (6).  Process  is  not  the 
mere  isstdng  of  the  writ,  but  the  doing 
everything  necessaiy  to  carry  out  the  object 
of  the  writ;  therefore  detention  is  part  of 
the  process. 

Cur,  adv.  vulL 

The  judgment  of  the  Court  (7)  was  now 
deUvered  by— 

Pollock,  C.B. — In  this  case  the  defen- 
dant was  arrested  on  a  ca,  sa.  after  he  had 
executed  a  creditors'  deed;  and  then,  after 
he  had  been  so  arrested,  and  while  he  was 
in  custody,  the  deed  was  registered.  It  was 
not  disputed  that,  had  the  deed  been  regis- 
tered as  well  as  executed,  the  writ  could  not 
have  issued.  It  was  conceded  that  the  deed 
was  a  good  deed,  and  that  ever3rthing  had 
occurred  to  make  it  available  to  protect 
him  from  arrest,  if  it  had  been  executed 
and  registered  before  the  issue  of  the 
writ  The  198th  section  of  the  act  says 
that,  ''  after  notice  of  the  filing  and  regis- 
tration of  such  deed,  no  process  against 
the  debtor's  person  in  respect  of  any  debt 
shall  be  available  to  any  creditor  or  claimant 

(4)  S2  Law  J.  Bep.  (k.b.)  C.P.  256. 

(5)  83  Law  J.  Rep.  (n.b.)  Bankr.  41. 

(6)  12  Weekly  Rep.  640. 

(7)  Pollock,  C.B.,  BrunweU,  B.,  ChuineU,  B. 
and  Pigott,  B. 


without  leave  of  the  Court,  and  that  a 
certificate  of  the  filing  and  regiBtntion 
shall  be  available  for  the  debtor's  protec- 
tion." Now,  if  this  defendant  is  detained 
in  custody,  process  will  be  available  agsuast 
him ;  and  as  the  clause  in  the  act  says 
process  shall  not  be  available,  we  think 
that  the  defendant  is  entitled  to  his 
discharga  The  rule,  therefore,  wiU  be 
made  absolute. 

RuUabudvte, 


1864. 
Nov 


64.      ) 
.  14.   / 


HOW  V.  OBXBK. 


Lessor  and  Lessee — Reversioner — Lease, 
Non-Execution  of,  by  Reversioner. 

Declaration  for  breach  of  covenants  con- 
tained in  a  farming  lease  dated  the  2ith  of 
December  1851,  and  made  between  the  plain- 
tiff of  the  first  part,  the  defendant  of  the 
second  part,  and  one  T.  of  the  third  part, 
whereby  the  plaintiff  and  Y.  (sofaroidyas 
they  legally  could  or  might,  according  anly 
to  their  respective  estates  and  interests)  de- 
mised to  the  defendant  a  farm  for  a  term  of 
fourteen  years  from  the  25t4  of  Match  1851. 
Plea,  that  at  the  time  of  the  execution  of  the 
deed  the  plaintiff  was  possessed  of  ike  pre- 
mises for  the  ruidue  of  a  term  of  yean  in 
case  the  plaintiff  should  so  long  live,  and  the 
revefsion  of  the  premises  after  the  expiraUen 
of  the  estate  of  the  plaintiff  then  was  vested 
in  T,  and  that  the  indenture  was  never  exe- 
cuted by  Y.  as  his  deed,  and  that  there  never 
was  any  demise  by  the  plaintiff  and  Y.  to 
the  defendant  of  the  premises,  and  that  there 
never  was  any  consideration  for  the  exeoftwn 
of  the  indenture  or  of  the  defendants  pari  of 
the  same: — Held,  on  demurrer,  that  the  plea 
was  bad,  as  it  was  expressly  stated  ta  the 
lease  that  the  plaintiff  and  Y.  demised  » 
far  only  as  Uiey  legally  could  or  might, 
according  only  to  their  respective  estates  and 
interest,  and  that  therefore  the  defendant 
had  received  the  eonsid^rcUion  for  «Wc4  he 
stipulated,  viz.,  a  lease  for  fourteen  yean, 
if  the  plaintiff  should  so  long  live. 

Declaration — ^for  not  farming  according 
to  the  express  terms  of  a  demise  contained 
in  an  indenture  dated  on  the  S4th  of  1^ 
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cember  1851,  and  expressed  to  be  made 
between  the  plaintiff  of  the  first  part,  W.  A. 
Yeo  of  the  second  part,  and  the  defendant 
of  the  third  part;  whereby  it  was  witnessed 
that  the  plaintiff  and  the  said  W.  A.  Yeo 
(so  far  only  as  they  legally  could  or  might 
according  only  to  their  respective  estates 
and  interests)  demised  to  the  defendant  a 
messuage,  tenement,  farm  and  lands  therein 
described,  for  a  term  of  fourteen  years, 
computed  from  the  25th  of  March  then 
last  past  The  covenants  declared  on  were 
entered  into  with  the  plaintiff  and  his 
assigns. 

Plea — ^that,  at  the  time  of  the  execution  of 
the  deed,  the  plaintiff  was  possessed  of  the 
premises  for  the  residue  of  a  term  of  years, 
in  case  the  plaintiff  should  so  long  live,  ahd 
was  not  seised  or  possessed  of  or  entitled 
to  any  other  estate  or  interest  therein,  and 
the  reversion  of  the  premises  after  the 
expiration  of  the  estate  of  the  plaintiff  then 
was  and  has  since  been  vested  in  W.  A.  Yeo; 
and  that  the  indenture  was  never  signed, 
sealed  or  delivered  by  W.  A.  Yeo  as  his 
deed  or  otherwise,  or  by  any  agent  or  agents 
of  W.  A.  Yeo  lawfully  authorized,  and,  save 
as  aforesaid,  there  never  was  any  demise  by 
the  plaintiff  and  W.  A.  Yeo  to  the  defen- 
dant of  the  premises,  and  that  there  never 
was  any  consideration  or  value  for  the 
signing,  sealing  and  delivery  of  the  inden- 
tiue,  or  of  the  defendant's  part  of  the  same, 
and  that  the  defendant's  alleged  covenants 
were  void  and  of  no  effect. 

Demurrer  and  joinder  in  demurrer. 

The  plaintiff's  points  were,  first,  that  it 
appears  by  the  lease  declared  on  that  the 
demise  by  the  plaintiff  and  the  covenants 
applicable  to  the  estate  granted  by  him 
are  quite  distinct  from  the  demise  by  Yeo 
and  its  covenants.  Secondly,  the  defendant's 
covenants  apply  to  the  estate  granted  by 
the  plaintiff,  altiiough  it  is  defeasible  by  the 
plaintiff's  death,  and  the  defendant  is  not 
entitled  to  hold  the  land  during  that  estate 
free  from  any  obUgation. 

The  defendant's  points  were,  that  the 
lease  of  the  24th  of  December  1851  is  not 
and  never  has  been  a  valid  lease  of  the 
lands  demised  for  the  term  of  fourteen  years 
from  the  25th  of  March  1851.  Secondly, 
that  the  plaintiff  is  only  a  tenant  for  a 
term  of  years  of  the  said  lands,  that  estate 
being  defeasible  in  case  of  his  death,  and 


the  reversioner,  W.  A.  Yeo,  never  executed 
the  lease.  Thirdly,  that  there  was  a  failure 
of  consideration  for  the  execution  of  the 
deed,  and  the  defendant's  covenants  therein 
contained  were  void. 

Mathtw,  in  support  of  the  demurrer. — 
When  the  facts  of  this  case,  as  they  appear 
on  the  record,  are  ascertained,  it  is  clear  that 
the  plea  is  no  answer  to  the  declaration. 
The  plaintiff  executes  the  deed;  the  defen- 
dant also  executes  it,  but  the  reversioner  does 
not,  and  the  plea  is  that  because  the  rever- 
sioner has  not  executed  the  deed  it  is  void 
ab  initio.  If  this  was  a  case  in  which  the 
lessor  did  not  execute,  it  might  be  contended 
that  the  cases  of  Pitman  v.  Woodbury  (1) 
and  Swatman  v.  Ambler  (2)  applied,  but  the 
present  is  distinguishable  from  those  cases. 
Here  the  demise  is  according  to  the  respec- 
tive interests  of  the  tenant  for  life  and  the 
reversioner,  and  the  covenants  are  distinct 
covenants  with  the  plaintiff.  The  lease  is  a 
demise  of  two  several  interests  as  distinct  as 
Blackacre  and  Whiteacre.  In  respect  of  the 
plaintiffs  interest,  the  plaintiff  is  entitled 
to  sue  the  defendant  on  his  covenant.  It 
is  possible  that  the  reversioner  might  bring 
ejectment  against  the  defendant  at  the 
expiration  of  the  tenant  for  life's  interest, 
but  the  plaintiff  could  not  do  so  during  the 
continuance  of  the  term. 

Wills,  in  support  of  the  plea. — ^This  case 
is  not  distinguishable  from  Swatman  v. 
Ambler  (2).  In  that  case  the  lessors  had  not 
executed  the  lease,  and  the  lessee  in  reality 
only  occupied  and  enjoyed  the  premises 
under  a  licence  revocable  at  any  moment. 
Here,  the  term  of  fourteen  years  would  come 
to  an  end  by  the  death  of  the  tenant  for 
life,  and  the  interest  of  the  lessee  is  there- 
fore defeasible  at  any  moment.  The  rever- 
sioner not  having  executed  the  lease,  the 
defendant  is  not  possessed  of  the  interest 
it  was  intended  he  should  have ;  and  where 
the  term  is  not  granted  the  covenants  do 
not  attach,  because  the  term  is  the  con- 
sideration for  the  defendant  entering  into 
the  covenants. 

[Pollock,  C.B. — The  lease  expressly 
states  that  the  plaintiff  and  Yeo  demise,  so 
far  only  as  they  legally  can  or  might  accord- 
ing only  to  their  respective  estates  and 

(1)  8  Ezoh.  Rep.  4. 

(2)  8  Ibid.  72;  i.o.  22  Law  J.  Hep.  (N.a) 
Exch.  81. 
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interests ;  that  is,  the  plaintiff  grants  the  lease 
for  fourteen  years  only  so  far  as  he  can. — 
Channkll,B. — Swatmany.  Ambler  (2)  was 
a  very  different  case.  In  that  case  there  was 
only  one  lessor,  and  when  he  did  not  exe- 
cute the  lease  the  whole  consideration  failed; 
that  is  not  so  here,  the  plaintiff  has  entered 
into  possession  of  the  premises  under  a  lease 
for  fourteen  years,  which  he  still  enjojrs : 
how  can  he  say  there  is  no  consideration 
for  his  covenants? — Pollock,  C.R — ^There 
he  got  nothing ;  here  he  gets  not  a  lease 
for  fourteen  years,  but  a  lease  for  fourteen 
years  if  the  lessor  should  so  long  liy&  If 
it  could  be  said  that  How  and  Teo  had 
agreed  to  grant  a  lease  for  fourteen  years 
and  had  not  done  so,  it  might  be  different.] 

The  estate  granted  to  the  defendant  is 
defeasible  at  any  moment  by  the  plain- 
tiff's death :  it  would  be  otherwise  £f  the 
reversioner  had  executed  the  lease. 

McUhew  was  not  called  upon  to  reply. 

Pollock,  C.R — ^We  are  all  of  opinion 
that  our  judgment  ought  to  be  for  the  plain- 
tiff. I  do  not  think  I  can  add  anything  to 
what  has  been  said  during  the  aigument 
The  plaintiff  has  done  all  he  could  do  to 
give  the  defendant  a  lease  for  fourteen  years; 
be  enters  into  no  bargain  with  the  defendant 
as  to  what  the  reversioner  should  do.  The 
result  is  this,  that  the  tenant  for  life  and 
reversioner  specially  agree  to  grant  a  lease, 
and  the  instrument  is  prepared,  and  it 
expressly  states  that  the  lease  Ib  to  be 
according  to  their  respective  estates  and 
interests.  The  defendwt  has  all  that  he 
agreed  for.  He  is  fully  entitled  by  law  to 
everything  he  can  claim  from  the  plaintiff, 
but  he  has  all  that  he  is  entitled  to. 

Bbaitwell,  B.  — I  am  of  the  same  opinion. 
It  might  be  that  the  defendant  might  refuse 
to  take  any  interest  under  the  indenture 
without  Yeo's  signature  and  execution  of 
the  deed,  but  he  has  not  done  so. 

Chakkill,  B.— The  estate  granted  by 
the  plaintiff  is  still  continuing:  how  then 
can  the  defendant  say  that  there  is  no  con- 
sideration for  his  covenant) 

PiQOTTy  B.  concurred. 

JudgmaUfar  the  plaintiff. 


1864. 
Nov. 


fowell  akd  another  r. 

FBANTEB  AUTD  OTHESS. 


64.         ) 

.  15.    f 
Leaee — How  deierminahle. 


A  li€ue  for  twenty-one  yeart,  erprettedto 
be  ^^  determinable^  neverthdeae^  in  teveh  or 
fourteen  years,  if  the  said  parties  hereto  shall 
so  think  JU,'^  is  determinable  only  by  eonsefU 
of  both-  the  parties,  although  it  may  hatf 
been  their  intention  to  give  the  option  to 
either  alone. 

This  was  an  action  of  ejectment,  tried  at 
the  Warwickshire  Summer  Assizes,  1864. 
The  only  question  at  issue  was,  whetli» 
the  expressicm  in  a  lease — ''for  thetenn 
of  twenty-one  years,  determinable,  neTer- 
theless,  in  seven  or  fourteen  years,  if  the 
said  parties  hereto  shall  so  think  fit,"  w«3 
equivalent  i/o  ^^if  either  of  the  said  partia 
shall  so  think  fit^  The  plaintiffs,  the  lessors, 
had  determined  the  lease. 

The  Judge  directed  a  nonsuit  to  be 
entered,  with  leave  to  the  plaintiffs  to  move 
to  enter  a  verdict  for  them. 

Mellish  having  obtained  a  rule  accord- 
ingly, on  the  ground  that,  according  to  the 
true  construction  of  the  lease,  the  lessors 
were  entitled  to  determine  it  at  the  end  of 
fourteen  years, — 

Hayes,  Serf,  now  shewed  cause. — The 
words  are  not  ''  the  said  parties,  or  either 
of  than,"  and  they  must  therefore  mean 
both,  and  not  one  without  the  consent  of 
the  other.  Unless  it  be  specified  who  is  to 
have  the  election,  the  lessee  is  to  have  the 
election — Dann  v.  Spurrier  (1),  and  Good- 
right  V.  Richardson  (2),  there  cited.  £verj 
doubtful  grant  is  to  be  construed  in  favoar 
of  the  grantee — Doe  d.  Webb  v.  Dixon  (3). 
The  words  are  not  doubtful  here ;  the  lessees 
are  included.  Why,  then,  are  they  to  be 
construed  in  favour  of  the  lessors  1 

Mellish  and  WillSy  oontr^  contended 
that  the  rule  in  Dann  v.  Sjpurrier  (1) — thst 
where  neither  party  was  expressed  to  have 
the  option,  the  lessee  was  to  have  it— was 
in  the  plaintiffs'  favour.  How  would  the 
rule  have  applied  here  if  the  lessee  had 
given  notice  ?    The  words  must  mean  the 


(1)  8  Boa.  &  P.  899. 

(2)  8  Term  Rsp.  462. 
(8)  9  JSMt,  16. 
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consent  of  both  or  the  option  of  either.  If 
the  defendants  be  right,  the  words  mean 
nothing ;  for  without  them  the  parties 
might  determine  the  lease  at  atiy  moment. 
They  evidently  intended  that  the  lease 
should  come  to  an  end  otherwise  than  it 
would  naturally.  If  the  word  '^respec- 
tively" had  been  added,  there  could  have 
been  no  doubt  of  their  meaning.  Though 
the  plaintiffs'  interpretation  is  not  strictly 
the  grammatical  one,  yet,  if  the  defendants' 
construction  be  right,  the  words  have  only 
a  scintilla  of  meaning,  and  are  mere  sur- 
plusage. 

Pollock,  C.B. — ^We  are  all  of  opinion 
that  this  rule  must  be  discharged.  I 
think  it  is  likely  that  the  parties  meant 
that  the  option  should  be  with  either. 
Certainly  the  language  ia  more  aignifi- 
cant  if  that  were  their  intention.  But  it 
Lb  not  without  meaning,  if  we  give  to  it 
merely  the  literal  construction ;  and  I  think 
we  are  not  at  liberty,  whatever  we  may 
think  was  the  intention  of  the  parties,  as 
they  have  not  expressed  it,  to  put  a  differ- 
ent construction  upon  the  words  than  what 
belongs  to  them  according  to  their  natural 
meaning.  No  doubt,  it  has  been  decided  that 
if  a  lease  is  merely  for  seven,  fourteen,  or 
twenty-one  years,  giving  an  option  to  some- 
body, but  not  saying  to  whom,  the  option 
is  with  the  lessee,  and  the  lessee  alone. 
If  both  parties  are  mentioned,  not  saying 
whether  both  are  required  to  consent,  but 
at  the  same  time  not  saying  that  either  shall 
have  the  option,  it  certainly  may  be  argued 
that  they  are  both  mentioned,  in  order  that 
the  landlord  may  have  an  option  as  well  as 
the  tenant.  But  the  imperfection  of  lan- 
guage makes  doubtful  many  an  expression. 
"As  well  as  "  may  mean  "along  with,"  or  it 
may  mean  "in  conjunction  with"  the  lessee. 
Certainly,  if  there  had  been  a  usage  which 
we  could  trace,  so  to  frame  leases  intended 
to  give  an  option  to  both,  that  is,  to  either; 
or  if  there  were  any  decision  which  tended 
to  shew  that  the  Courts  give  that  interpre- 
tation to  the  words,  I  should  willingly  go 
along  vrith  the  authority.  But  there  exists 
neither  the  one  nor  the  other ;  we  are, 
therefore,  not  called  upon  to  give  a  meaning 
different  from  the  plain  construction  of  the 
words,  those  words  not  being  senseless  in 
the  way  in  which  I  read  them. 


Bbamwell,  B. — ^Whenit  is  once  admitted 
that  the  words,  in  their  grammatical  and 
natural  meaning,  have  that  which  the  defen- 
dants contend  for,  an  immense  difficulty 
was  thrown  on  the  other  side;  and,  no 
doubt,  the  golden  rule  is,  that  ihey  must 
receive  their  natural  meaning,  unless  there 
be  something  to  shew  that  they  are  senseless 
or  are  opposed  to  the  general  scope  and 
intent  of  the  instniment,  if  naturally  inter- 
preted ;  or,  at  all  events,  unless  there  be 
some  great  reason  of  convenience  why  they 
should  be  otherwise  interpreted  than  ac- 
cording to  their  natural  meaning.  I  see  none 
here.  I  think  it  is  veiy  possible  the  parties 
intended  that  either  might  give  the  notice. 
But  I  have  great  difficulty  in  understanding 
how  that  can  be,  because  here  there  is  a 
solemn  instrument:  its  terms  must  have 
been  discussed ;  it  must  have  been  prepared 
by  an  attorney ;  in  all  probability,  engrossed 
upon  parchment ;  and  it  is  difficult  to  see 
how,  if  the  intention  were  that  which  is 
attributed  to  it  by  the  plaintiffs,  it  should 
have  been  expressed  as  it  is.  I  have  great 
difficulty  in  coming  to  the  conclusion 
that  the  parties  did  not  mean  that  which 
the  words  naturally  import,  namely,  that 
the  joint  assent  of  the  lessors  and  the  lessees 
shall  be  necessary  for  the  determination  of 
the  lease.  It  is  enough  to  say  that  the 
words  are  sensible  when  interpreted  accord- 
ing to  their  natural  meaning ;  and  I  think 
we  ought  so  to  interpret  them,  unless  any 
reasons,  such  as  I  have  mentioned,  exist  to 
the  contrary ;  and  there  are  none  here  that 
I  am  aware  of. 

Channell,  B. — I  am  of  the  same  opin- 
ion, for  the  same  reasons. 

PiGOTT,  B. — I  think  we  have  no  right 
arbitrarily  to  speculate  about  the  intention 
or  meaning  of  the  parties.  Our  plain  duty 
is  to  carry  out  their  contract  where  they 
have  expressed  it.  If  we  do  not  give  effect 
to  the  construction  contended  for  by  the 
defendants,  we  must  introduce  the  word 
"respectively,"  and  read  the  clause — "if 
the  parties  respectively  shall  think  fit." 
They  have  left  out  that  word,  and  we  are 
not  at  liberty  to  insert  it 

Rule  discharged. 
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1864. 

May  4. 

Negligence — Leaving  PtUs  in  Navigable 
River, 

The  defendants  contracted  with  the  Lords 
of  the  Admiralty  for  the  erection  of  docks 
and  works  in  Plymouth  harbour,  and  for 
that  purpose  sunk  piles  in  the  navigable 
part  of  the  channel.  After  the  completion 
of  the  works,  and  after  a  reasonable  time 
for  the  removal  of  the  piles,  the  defendants 
sold  the  piles  to  J,  who  undertook  to  remove 
them  by  a  certain  date,  or  sooner  if  required 
by  the  Lords  of  the  Admiralty,  The  Ad- 
miralty subsequently  required  J,  not  to  draw 
the  piles,  and  J,  acting  under  those  orders, 
cut  the  piles  off  on  a  level  with  the  bed 
of  the  channel  The  soil  was  subsequently 
washed  from  around  ike  stumps,  and  the 
plaintiff  *s  vessel  struck  against  them  and 
wcu  injured  In  the  position  in  which  the 
piles  existed  at  the  time  the  defendants 
delivered  them  up  to  J,  the  damage  could 
not  have  been  done  without  the  plaintiff's 
gross  negligence  : — Held,  that  there  was  no 
cause  of  action  against  the  defendants. 

Declaration, — for  that  the  plaintiff  was 
possessed  of  a  vessel,  and  of  a  cargo  on 
board  of  the  same,  and  which  said  vessel 
was  being  lawfully  navigated  by  the  plain- 
tiff's  servant  in  a  public  navigable  channel 
and  liver,  such  channel  and  river  being 
a  public  highway  for  all  persons  to  navi- 
gate, pass  and  repass  with  their  ships  and 
vessels,  at  their  free  will  and  pleasure,  and 
the  defendants  had,  before  the  happening 
of  the  damage  hereinafter  mentioned,  placed, 
sunk,  driven  in  and  erected  certain  piles  in 
the  bed  and  soil  of  the  said  channel  and 
river,  the  same  being  then,  and  ever  since, 
such  navigable  river  and  highway  as  afore- 
said, for  the  purpose  of  peiforroing  certain 
works  by  them  performed,  and  wMch  said 
works,  before  the  happening  of  the  damage 
and  causes  of  action  hereinafter  mentioned 
had  been  and  were  fully  performed  and 
executed,  and  the  necessity  for  the  said 
piles  remaining  and  being  in  the  bed  of 
the  said  channel  had  wholly  ceased. 

Averments,  that  the  defendants  wrong- 
fully, carelessly,  negligently  and  improperly 

*  Decided  in  Eftsier  Tenn. 


omitted  and  neglected  to  remove  and  draw 
the  said  piles  from  and  out  of  the  bed  of 
the  said  channel  and  river,  and  wrongfiilly, 
carelessly,  negligently  and  improperly  hh 
parts  of  the  said  piles  remaining  in  the 
said  bed  of  the  channel  and  in  a  part  over 
which  vessels  would  and  might  necessarily 
and  lawfully  pass,    and    the    defendant 
wrongfully,  negligently  carelessly  and  im- 
properly omitted  to  take  any  precantions 
for  preventing  the  soil  of  tiie  said  river 
surrounding  the  said  piles  and  touching 
the  same  from  being  washed   away  next 
to  the  same ;  and  the  defendants  negligently, 
carelessly  and  improperly  left  the   said 
parts  of  the  said  piles  in  such  a  position 
that  the  same  were  liable  to  be  and  be- 
come, and  were  by  reason  of  the  premises 
exposed  and  protruding  above  the  level  of 
the  said  river  and  channel ;  and  that  the 
said  piles  became  and  were  so  exposed  and 
protruding  above  the  level  of  Uie  bed  of 
the  said  river  and  channel  in  a  navigable 
part  of  the  same,  and  the  said  parts  of  the 
said  piles  were  so  left  by  the  defendants 
and  remained  in  the  said  bed  of  the  said 
channel,  and  were  obstructing  the  same  un- 
lawfully and  without  any  lawful  cause  or 
excuse  ;  and  that  the  said  parts  of  the  said 
piles  were  under  water  and  concealed  from 
and  out  of  view,  in  such  a  position  and  at 
such  depth  that  vessels  navigating  the  said 
channel  and  river  would  and  might  neces- 
sarily and  lawfully  be  and  were  in  danger 
of  striking  and  grounding  upon  the  same, 
and  thereby  of  being  damaged  and  ixgured, 
and  that  the  defendants  had  notice  of  the 
premises ;  and  that  the  defendants  wrong- 
fidly  and  negligently  omitted  to  take  any 
proper  care  or  precaution  to  prevent  or 
guard  against  the  said  danger,  or  whereby 
the  said  danger  might  be  prevented  or 
guarded  against,  to  vessels  navigating  ui 
and  along  the  said  part  of  the  said  river, 
and  did  not  put  and  place  in  the  said  part 
any  proper  or  sufficient  buoy  or  other  pro- 
per and  sufficient  mark  or  signal  to  give 
due  notice  and  warning  of  the  said  danger; 
and  that  after  the  said  works  had  been 
fully  performed  and  the  necessity  for  the 
piles  remaining  in  the  bed  of  the  said 
channel  had  ceased,  a  reasonable  time  for 
removing  and  drawing  the  said  piles  and 
doing  all  other  acts  which  it  was  the  defen- 
dants' duty  to  do  or  necessary  to  be  done 
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for  remoTing  the  said  piles  or  guarding 
against  danger  therefrom  had  ceased ; 
and  that  whilst  the  said  parts  of  the 
said  piles  were  continued  so  sunk  and 
driven  in  as  aforesaid,  without  any  lawful 
cause  or  excuse,  or  any  proper  or  suffi- 
cient buoy  or  other  proper  or  sufficient 
signal,  or  any  other  due  or  proper  means 
being  used  to  give  notice  or  warning  of 
the  said  danger  as  aforesaid,  the  plaintiff's 
said  servants  not  having  any  knowledge  or 
sufficient  means  of  knowledge  of  the  said 
danger,  and  then  having  lawful  occasion  to 
navigate  and  direct  his  said  vessel  in,  along 
and  over  the  said  place  where  the  said 
parts  of  the  said  piles  so  then  were  sunk, 
driven  in  and  erected,  did  then  accord- 
ingly navigate  and  direct  his  said  vessel 
in  and  along  and  over  the  said  place ;  and 
thereby  and  by  means  of  the  premises  and 
of  the  said  misconduct  of  the  defendants 
in  the  premises  aforesaid,  the  said  vessel  of 
the  pkintiff  was  then  driven  and  struck 
and  grounded  with  great  force  and  violence 
upon  and  i^ainst  the  said  piles  and  was 
thereby  then  greatly  injured,  and  the  plain- 
tiff was  put  to  great  expense  in  repairing 
the  same  and  in  removing  the  said  cargo, 
and  otherwise  in  reference  to  the  same. 

Seventh  plea,  that  the  said  channel  and 
river  were  a  tidal  channel  and  river,  and 
part  of  the  Hamoaze,  in  the  harbour  of  Ply- 
mouth, and  that,  just  before  the  placing, 
&c  of  the  piles,  the  Commissioners  for  ex- 
ecuting the  office  of  Lord  High  Admiral 
of  the  United  Kingdom,  for  the  protection 
of  the  realm,  and  enlarging  the  naval  arsenals 
of  the  kingdom,  and  for  other  public  pur- 
poses, resolved  to  erect  certain  docks  and 
other  works  close  to  the  place  in  the  de- 
claration mentioned,  and  employed  and 
contracted  with  the  defendants  to  execute 
the  same  and  certain  necessary  works  re- 
lating thereto,  and  to  do  all  necessary  things 
for  the  execution  thereof,  and  thereupon 
it  became  and  was  necessary  for  the  defen- 
dants, in  order  to  the  execution  of  the  said 
.docks  and  works,  to  place,  <&c.  the  said  piles 
as  in  the  declaration  mentioned ;  and  that 
the  defendants  afterwards,  and  in  order 
for  such  execution,  with  the  consent  and 
authority  of  the  Commissioners,  lawfully 
placed,  <Scc.  the  said  piles  as  in  the  declara- 
tion mentioned ;  that  at  and  after  the  time 
when  the  said  piles  were  so  placed,  <&c.,  and 
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thence  until  long  after  the  defendants  de- 
livered up  the  same  and  ceased  to  have 
any  possession  of  or  right  or  title  to  the 
same  as  hereinafter  mentioned,  the  tops  or 
highest  parts  of  the  said  piles  protruded 
and  were  far,  to  wit,  five  feet  above  the 
surface  of  the  waters  of  the  said  river  and 
channel  at  all  times,  and  clearly  and  plainly 
visible,  and  if  the  same  had  so  remained, 
and  the  same  had  not  been  cut  as  herein- 
after   mentioned,  the   said  damage  never 
could  or  would  have  happened  without  the 
gross   negligence  of  the    plaintiff  in   the 
navigation  of  his  ship ;  and  that  long  before 
the  said  time  when  the  ship  was  so  navi- 
gated as  in  the  declaration  mentioned  the 
defendants  delivered  up  the  said  piles  to 
one  J.  Joll,  who  became  and  was  the  owner 
and  possessor  thereof,  and  thereupon  took 
possession  and  the  sole  control  thereof,  and 
the  defendants  ceased  to  have  any  posses- 
sion of  or  right  or  title  thereto,  and  never 
after  such  delivery  interfered  or  dealt  with 
the  same ;  and  that  afterwards  and  before 
the  time  when  the  said  ship  was  so  navi- 
gated as  aforesaid,  some  persons  to  the 
defendants  unknown,  without  the  privity 
or  knowledge  of  the  defendants,  cut  off  and 
removed  parts  of  the  said  piles,  so  that  the 
parts  remaining  as  in  the  declaration  men- 
tioned became  and  were  under  water  and 
concealed  from  and  out  of  view,  as  in  the 
declaration   mentioned,   whereby  and   by 
reason  whereof  the  said  damage  occurred, 
and  not  otherwise,  and  that  after  the  said 
piles  were  so  cut  the  defendants  had  not 
notice  that  they  had  been  so  cut  or  changed. 
Eighth  plea,  in  the  same  terms  as  the 
seventh  plea,  with  the  additional  averments 
that  the  said  piles  were  so  cut  and  the  said 
parts  thereof  were  so  left,  and  the  same 
were  not  drawn  from  and  out  of  the  bed  of 
the  river  in  order  to  prevent  the  land  and 
soil  of  the  shore  of  the  said  channel  or 
river,  and  a  wharf  thereon  lawfully  formed 
and  being,  from  slipping  and  falling  into 
and   choking  and  blocking  up  the   said 
channel   and  river,   and  interfering  with 
the  navigation   thereof;   and  that  if  the 
piles  had  been  drawn  and  the  said  parts 
of  them  had  not  been  left  as  in  the  decla- 
ration mentioned,  the  said  land  and  soil  of 
the  said  shore  and  the  said  wharf  would 
have  fallen  out  and  blocked  up,  obstructed 
and  choked  the  said  channel  and  river,  and 
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interfered  with  and  injured  the  navigation 
thereof^  and  that  the  said  parts  of  the  said 
piles  so  left  and  remaining  were  necessary 
and  indispensable  for  the  support  of  the 
shore  of  the  said  river  or  channel,  and  to 
prevent  ^the  same  from  being  obstructed 
and  hindered. 

Demurrer  to  the  pleas,  and  joinder  in 
demurrer. 

The  plaintiff  also  replied  to  the  pleas, 
that  the  piles  were  delivered  up  under  and 
by  virtue  of  the  following  agreement: 
"Devonport,  November  SOth,  1853.  It 
is  mutually  agreed  this  day,  between  J. 
JoU,  of,  drc,  and  G.  Baker  &  Son,  of,  &c., 
that  in  consideration  of  G.  Baker  &  Son 
giving  up  possession  of  the  wharf  now  held 
by  them  from  J.  JoU  at  Christmas  Day 
next,  and  giving  him  the  row  of  piles  in 
Moon  Cove,  and  the  iron  attached  thereto, 
which  piles  are  guaranteed  by  G.  Baker  ^ 
Son  to  be  an  average  length  of  forty  feet, 
or  an  allowance  to  be  made  for  any  defi- 
ciency, also  those  piles  driven  for  the  crane 
stage,  the  traveller  frame  on  the  south  side 
of  the  lower  wharf  and  the  wooden  fence 
that  separates  the  portion  of  the  wharf 
rented  by  G.  Baker  &  Son  from  the  other 
portion,  also  the  fittings  in  stable  and  the 
lead  pipe  leading  from  the  company's  main 
to  the  wharf,  the  chain  fastenings  on  the 
wharf,  and  all  the  broken  limestone,  ex- 
cept any  quoins  or  blocks  that  may  be 
found  upon  the  removal  of  the  rubbish, 
the  whole  to  become  the  property  of  J. 
JoU  at  Christmas  Day  next,  in  t^e  state  and 
position  in  which  they  stand;  that  J.  JoU 
shall  pay  at  Christmas  next  to  G.  Baker 
&  Son  125/.  with  a  receipt  in  fuU  of  aU 
demands  of  rental  and  for  aU  dilapidations 
or  damages  that  may  be  done  to  the  pro- 
perty ;  and  J.  JoU  agrees  to  remove  at  his 
own  cost  the  whole  of  the  before-mentioned 
pUes  in  Moon  Cove  and  those  driven  for 
the  crane  stage,  on  or  before  Midsummer 
Day,  1854,  or  at  an  earUer  period  if  re- 
quired by  the  Lords  of  the  Admiralty,  and 
Messrs.  G.  Baker  &  Son  agree  to  remove, 
on  or  before  Lady  Day,  1854,  the  rubble 
deposited  from  the  river  frontage  of  the 
wharf  to  the  slip  leading  to  the  3rard  in 
which  the  blacksmith's  shop  is  situated, 
so  as  to  leave  the  same  depth  of  water 
alongside  the  wharf  as  there  was  at  the 
commencement  of  their  tenancy." 


Averment,  that  between  the  time  when 
it  had  become  and  was  no  longer  necemuj 
to  continue  the  said  pUes  in  the  bed  and 
soU  of  the  said  channel  and  river  and  the 
time  when  the  pUes  were  delivered  up  to 
J.  JoU  imder  the  said  agreement,  a  retaon- 
able  time  for  drawing  and  removing  the 
pUes  and  doing  aU  other  acts  which  it  was 
the  defendants'  duty  to  do  or  necessary  to 
be  done  for  removing  the  said  piles  or 
guarding  against  danger  therefrom  had 
elapsed. 

Further  repUcation  to  the  pleas,  that 
before  and  at  the  time  when  the  defendants 
deUvered  up  the  pUes  to  the  said  J.  Joll, 
'the  parts  of  the  docks  and  works  in  order 
to  the  execution  of  which  it  became  and 
was  necessary  to  place,  Ac  the  said  piles, 
had  been  and  were  finished  and  execnted, 
and  it  had  become  and  was  no  longer  ne- 
cessary for  the  purposes  of  such  execation 
to  continue  the  said  pUes  so  placed,  &c  in 
the  bed  and  soU  of  the  said  channel  and 
river. 

Demurrer  to  the  further  repHcation,  and 
joinder  in  demurrer. 

Rejoinder  to  the  first-mentioned  replica- 
tion, that  after  the  making  of  the  aaid 
agreement,  and  before  the  catting  of  the 
said  pUea  as  in  the  declaration  mentioned, 
it  was  the  fact,  and  it  was  made  known  to 
and  found  by  the  said  lords  that  the  dnw- 
ing  of  the  pUes  from  and  out  of  the  bed  of 
the  river  would  cause  great  danger  to  the 
said  wharf  and  the  ac^acent  lands,  and  the 
said  navigation  of  the  river;  and  that  if 
the  pUes  were  so  drawn  the  wharf  and 
lands  would  slip  and  faU  into  and  choke  up 
the  navigation,  wherefore  the  said  lords 
required  tiiat  the  pUes  should  not  be  drawn, 
but  the  same  should  be  cut  off  on  a  level 
with  the  then  bed  of  the  channel  and  river. 

Averment,  that  the  pUes  were  not  drawn, 
but  the  same  were  cut  off  on  a  level  with 
the  then  bed  of  the  river  by  the  persons  in 
the  seventh  plea  mentioned,  in  order  to 
prevent  the  wharf  and  lands  fix>m  slipping 
and  faUing  into  and  choking  and  blocking 
up  the  channel  and  river,  and  interfering 
with  and  destroying  the  navigation  thereof 
and  to  save  and  prevent  the  said  persons 
from  being  guUty  of  and  subject  to  an 
indictment  for  a  nuisance  by  reason  of  sach 
choking  and  blocking  up  the  channel  and 
river  and  interfering  with  and  destroying 
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the  said  navigation,  and  that  the  said  cut- 
ting off  the  piles  was  indispensable  for  that 
purpose,  and  no  other  means  of  protecting 
the  navigation  could  be  safely  adopted. 

Demurrer  to  the  rejoinder,  and  joinder  in 
demurrer. 

The  plaintiff  also  surrejoined,  that  long 
before  the  passing  of  the  act,  54  Gfeo.  3. 
c.  159,  and  during  all  the  time  in  the  re- 
joinder mentioned  or  referred  to,  and  thence 
hitherto,  the  property  in  the  bed  and  soil  of 
the  channel  and  river,  and  the  jurisdiction, 
privileges  and  powers  of  conservancy  in 
and  over  the  said  channel  and  river,  did 
not  belong  to  the  said  lords  in  the  seventh 
and  eightii  pleas  and  the  rejoinder  men- 
tioned, but  to  certain  other  persona 

Demurrer  to  the  surrejoinder,  and  joinder 
in  demurrer. 

Fuld  (K  M.  White  with  him),  for  the 
plaintiff. — ^The  first  proposition  is,  that  the 
placing  wooden  piles  in  the  bed  of  a  navi- 
gable river  is  a  nuisance,  unless  a  justifica- 
tion be  made  out  under  the  Lords  of  the 
Admiralty  —  n^«^  v.  PhUHps  (1).  Se- 
condly, assuming  there  was  authority  to 
place  the  piles  in  the  Hamoaze,  in  the  first 
instance,  that  authority  had  ceased.  The 
works  had  been  completed,  and  a  reason- 
able time  had  elapsed  for  removing  the 
piles,  therefore  the  defendants  ought  to 
have  removed  them  instead  of  selling  them 
to  a  third  person.  The  principles  laid  down 
in  Bogevfell  v.  Prior  (2)  apply,  and  this  case 
is  distinguishable  from  Whtte  v.  Crisp  (3) 
and  Brown  v.  Mvllett  (4). 

[Mabtin,  B. — 11  I  sell  a  house  with  a 
nuisance,  and  two  years  afterwards  an 
ii^ury  arises  ^m  it^  am  I  liable  1] 

Yea. — Ghndy  v.  Jvbber  (5). 

[Mai£tin,  B.  —  Oandy  v.  Jubber  (5)'  was 
decided  on  the  ground  of  the  interest  that 
existed  between  the  reversioner  and  the 
tenant,  and  the  Ck)urt  said,  what  I  doubt, 
that  there  was  a  fresh  letting  from  year  to 
year.  My  Brother  Blackburn  was  evidently 
not  entirely  satisfied  with  the  judgment  on 
that  point.] 

(1)  15  Com.  B.  Rep.  N.S.  245;  8.  c.  33  Law  J. 
Hep.  (N.8.)  C.P.  33. 

(2)  2  Salk.  460. 

(3)  10  Ezch.  Bep.  812 ;  b.  o.  23  Law  J.  Rep. 
(9.8.)  £zch.  317. 

(4)  5  Com.  6.  Rep.  599 ;  i.  c.  17  Law  J.  Rep. 
(h.s.)  C.P.  227. 

(6)  88  Law  J.  Rep.  (n.b.)  Q.B.  151. 


If  I  put  a  log  of  wood  in  a  highway  and 
then  sell  the  log,  and  an  accident  happens 
the  next  day,  should  I  not  be  liable  ?  This 
case  is  distinguishable  from  Hancock  y.  the 
Yorky  Newcastle  and  Berwick  Railway  Com- 
pany (6) ;  for  there  the  judgment  proceeded 
on  the  ground  that  the  position  of  things 
was  changed;  and  in  Broum  v.  MuUetl  (4) 
Maule,  J.  expressly  guards  against  saying 
what  would  be  the  effect  of  an  unlawful 
divesting  of  possession,  and  points  to  such 
a  case  as  the  present  as  distinguishable. 

[Mabtin,  B. — ^There  whs  nothing  unlaw- 
ful in  selling  for  the  purpose  of  the  vendee 
doing  that  which  the  vendor  ought  to  have 
done.] 

[Bbamwsll,  B. — ^The  character  of  the 
structure  was  altered  after  the  defendants' 
possession  terminated.  As  they  left  it,  no 
injury  would  have  resulted  unless  by  the 
plaintiffis'  own  gross  negligence.] 

MoTUagu  Smith  (DovodesweU  with  him), 
for  the  defendants,  was  not  heard. 

Per  Curiam  (7) — 

Judgm^entfor  the  defendants. 
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STONE  V.  JELLICOB. 


1864. 

June  9 

Debtor  and  Creditor — Bankruptcy  Act^ 
1861 — Deed  of  Arrangement — Setting  aMe 
Execution, 

It  is  not  essential  to  the  validity  of  a 
deed  of  composition  under  the  Bankruptcy 
Act^  1861,  that  it  should  contain  a  schedule 
of  creditors. 

A  deed  of  composition  may  be  valid 
although  the  only  effect  of  non-payment  of 
ike  composition-money  be  to  remit  the  cre- 
ditors to  their  original  demand. 

If  a  valid  deed  of  composition  be  executed 
and  registered  as  required  by  the  Bankrupt 
Actf  a  writ  of  Ji,  fa.  issued  by  a  non- 
assenting  creditor  after  notice  of  the  deed 
will  be  set  aside. 

Rule  to  set  aside  a  writ  of  ft,  fa,^  issued 
in  this  cause,  and  all  proceedings  thereon. 
The  rule  was  obtained  on  affidavits,  that^ 

(6)  10  Com.  B.  Rep.  348. 

(7)  Pollock,  C.B.,  Martm,  B.,  Bramwell,  B.  and 
Pigott,  B. 

*  Decided  in  Tixniiy  Term. 
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on  the  25th  of  January  the  following  deed  of 
arrangement  was  executed  by  the  defendant 
and  assented  to  by  a  majority  in  number, 
representing  three-fourths  in  value,  of  his 
creditors  of  the  amount  of  10/.  and  upwards, 
and  was  duly  registered  and  certified : — 

"This  indenture,  made  the  25th  of 
January  1864,  between  E.  Jellicoe  for, 
&c.,  of  the  first  part,  F.  Moojen  of  the 
second  part,  and  the  said  F.  Moojen  and 
other  the  creditors  of  the  said  E.  Jellicoe 
of  the  third  part;  whereas  the  said  K  Jel- 
licoe being  unable  immediately  to  discharge 
his  debts  and  liabilities,  has  proposed  to 
make  provision  for  the  discharge  thereof 
by  quarterly  payments  of  10/.  each,  to  be 
made  to  the  said  F.  Moojen  for  distribu- 
tion amongst  the  said  F.  Moojen  and  others, 
the  creditors  of  the  said  E.  Jellicoe,  as  in 
case  of  bankruptcy,  until  the  debts  and 
liabilities  of  the  said  E.  Jellicoe  shall  have 
been  discharged,  and  to  enter  into  the 
covenants  hereinafter  contained  with  the 
said  F.  Moojen  for  that  purpose;  and 
whereas  the  said  undersigned  creditors  of 
the  said  E.  Jellicoe  hove  agreed  that  the 
said  proposal  shall  be  accepted,  and  that 
such  release  as  is  hereinafter  contained 
shall  be  given  to  the  said  E.  Jellicoe.  Now 
this  indenture  witnesseth  that,  in  eonsider- 
ation  of  the  premises,  and  in  pursuance  of 
the  said  agreement,  the  said  E.  Jellicoe 
doth  hereby,  for  himself,  <fec.,  covenant,  pro- 
mise and  agree  with  and  to  the  said  F. 
Moojen,  his  executors,  ^.,  that  he  the  said 
E.  Jellicoe,  his  heirs,  <iEC.,  shall  and  will 
well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  F.  Moojen,  his  executors  or  admi- 
nistrators, the  sum  of  10/.,  on  the  4th  of 
May,  the  4th  of  August,  the  4th  of  Novem- 
ber and  the  4th  of  February,  in  each  and 
every  year,  until  all  the  present  debts  and 
liabilities  of  the  said  E.  Jellicoe  shall  have 
been  paid  and  discharged ;  the  first  of  such 
payments  to  be  made  on  the  4th  day  of 
May  now  next  ensuing;  and  it  is  hereby 
declared  and  agreed  that  the  monies  to  be 
received  by  the  said  F.  Moojen,  his  execu- 
tors and  administrators,  under  or  by  virtue 
of  the  covenant  of  the  said  E.  Jellicoe 
hereinbefore  contained,  shall  be  applied 
and  administered  for  the  benefit  of  the 
creditors  of  the  said  E.  Jellicoe  in  like 
manner  as  if  the  said  E.  JeUicoe  had  been 
at  the  date  hereof  duly  adjudged  bankrupt. 


and  such  monies  had  constituted  or  formed 
part  of  his  estate  and  effects;  and  this 
indenture  further  witnesseth,  that,  in  con- 
sideration of  the  premises  and  in  puisuanoe 
of  the  agreement  hereinbefore  expressed, 
the  creditors  of  the  said  E.  Jellicoe  do,  and 
each  and  every  of  them  doth,  discharge 
and  release  the  said  K  Jellicoe,  his  heirs, 
Ac,,  from  the  several  sums  of  money  which 
the  said  K  Jellicoe  is  indebted  or  liable  to 
the  said  creditors  respectively,  &c.;  never- 
theless saving  to  the  said  creditors  and 
their  respective  executors,  <kc.,  all  claims, 
&c.  against  third  parties,  &c.,  provided,  &c, 
that  if  the  said  quarterly  sums  of  10^  eadi, 
or  any  or  either  of  them,  or  any  part  of 
any  such  quarterly  sum,  shall  not  be  paid 
to  the  said  F.  Moojen,  his  executors,  &c, 
at  or  before  the  respective  times  hereinbe- 
fore mentioned  and  appointed  for  the  pay- 
ment thereof  respectively,  according  to  the 
covenant  of  the  said  E.  JeUicoe  in  that 
behalf  hereinbefore  contained,  or  within 
seven  days  after  such  respective  times  as 
aforesaid,  then  and  in  such  case  these  pre- 
sents shall  thereupon  become  absolutely 
void  and  of  no  effect  with  respect  to  the 
said  creditors  of  the  said  R  JeUicoe,  and 
the  said  creditors  respectively,  &c,  shall 
thereupon  be  restored  to  their  onginal 
rights  as  if  these  presents  had  not  been 
made.  In  witness  whereof  the  said  parties 
to  the.se  presents  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first 
hereinbefore  written."  [Then  fioUowed  the 
names  and  addresses,  amounts  and  signa- 
tures of  ten  creditors.] 

The  defendant  deposed,  that  the  first 
quarterly  payment  had  been  duly  paid  to 
ids  trustee,  and  that  no  further  pajm^t 
had  become  due.  This  action  was  brought 
before  the  execution  of  the  deed,  and  on 
the  26lih  of  January  the  defendant  with- 
drew his  pleas  and  suffered  judgment  by 
default.  Notice  of  the  execution  of  the 
deed  was  given  to  the  plaintiff's  attorney 
on  the  30th  of  January.  It  was  alleged 
that  the  execution  was  issued  on  the  23rd 
of  May  without  leave  of  the  Court  baring 
been  obtained. 

The  matter  had  been  before  Mr.  Baron 
Pigott  at  chambers,  on  an  inter{deader 
summons  taken  out  by  the  sheriff  who  had 
notice  of  the  deed ;  but  the  learned  Judge 
held  that  it  was  not  a  case  for  interpleader, 
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the  goods  not  being  claimed  by  the  trustee. 
A  summons  was  then  taken  out  on  the 
part  of  the  trustee  to  set  aside  the  writ 
of  fi,  fa,  on  the  ground  that  it  had  been 
issued  without  leave  of  the  Court  of  Bank- 
ruptcy. The  matter  was  referred  by  the 
Judge  to  the  full  Court. 

It  appeared  from  an  affidavit  of  the 
plaintiff's  attorney  that  issue  had  been 
joined  and  notice  of  trial  given  before  the 
execution  of  the  deed,  and  the  plaintiff 
deposed  that  he  had  never  received  notice 
or  any  information  of  the  defendant  having 
executed  the  deed,  or  notice  that  the  deed 
had  been  registered. 

MitcMimara  shewed  cause. — ^The  deed 
is  void  as  against  non-assenting  creditors : 
first,  on  the  ground  that  the  deed  was 
unreasonable,  Uiere  being  no  covenant  by 
the  debtor  with  the  creditors  nor  any  cove- 
nant by  the  trustee,  although  the  creditors 
release  their  debts;  if  the  money  agreed  to 
be  paid  was  not  paid,  the  only  effect  was 
to  xnake  the  deed  void,  leaving  no  remedy 
on  the  deed  against  the  debtor  or  his  estate. 
Leigk  v.  PencUebuty  (1)  is  an  authority 
that  execution  will  not  be  set  aside  unless 
the  deed  be  reasonable;  secondly,  the  deed 
was  void  in  consequence  of  there  being  no 
schedule  of  all  the  debts.  As  regards  the 
creditors  executing,  no  doubt  there  would 
be  evidence  that  the  debtor  assented  to  the 
sums  opposite  their  names  as  being  the 
debts  due  by  him,  but  as  regards  the  non- 
executing  creditors  the  debtor  did  not  admit 
any  particular  sum  to  any  one,  so  that  he 
would  be  at  liberty  to  dispute  the  existence 
of  the  debt  and  refuse  to  place  the  creditor 
on  the  same  footing  as  the  others,  and 
ther^re  making  the  deed  unequal — Ex 
parte  Cockbum  (2).  The  form  given  in 
Schedule  D.  of  the  Bankruptcy  Act,  1861, 
evidently  contemplates  a  schedule.  Thirdly, 
the  affidavits  are  defective  in  not  shewing 
that  the  three-fourths  of  the  creditors  had 
assented  before  the^.  fa.  was  issued. 

Joyce,  in  support  of  the  rule,  was  directed 
to  confine  his  argument  to  the  question  of  the 
validity  of  the  deed.  The  objection  that  the 
deed  contained  no  covenant  by  the  debtor 
is  not  tenable,  for  if  there  had  been  a  cove- 
nant with  the  creditors  signing,  it  would 
have  been  objected  that  such  a  covenant 

(1)  38  Law  J.  Bep.  (v.s.)  G.P.  172. 

(2)  83  Law  J.  Kep.  (n.s.)  Baukr.  17. 


excluded  the  non-assenting  creditors — Ex 
parte  Cockbum  (2).  It  is  better  to  have  a 
trustee  to  act  for  all  parties.  In  the  event  of 
a  breach  of  the  agreement  by  the  debtor, 
the  creditors  are  remitted  to  all  their  rights, 
so  that  it  cannot  be  said  they  have  no 
remedy.  As  to  the  objection  that  there  is 
no  schedule  of  all  the  creditors,  no  schedule 
at  all  is  necessary  except  where  the  debtor 
seeks  to  avail  himself  of  the  provisions  of 
section  200.  of  the  Bankruptcy  Act,  1861, 
but  even  if  the  statute  contemplates  a 
schedule  in  every  case,  it  must  mean  a 
schedule  of  the  creditors  actually  assenting. 

[Channell,  B. — It  se^ms  to  be  impos- 
sible that  the  debtor  should  be  required  to. 
put  all  his  creditors  in  the  same  schedule, 
for  section  200.  contemplates  that  some  of 
his  creditors  are  unknown.  The  statute  may 
mean  either  all  the  creditors  executing,  or 
all  the  creditors  known  to  the  debtor. 
Maktin,  B. — It  seems  as  if  the  deed  were 
required  to  be  in  the  form  provided  in 
Schedule  D,  in  those  particular  circum- 
stances only  referred  to  in  section  200.] 

Yes.  This  is  a  vexatious  proceeding,  and 
the  plaintiff  ought  to  pay  the  costs,  for  he 
should  have  ascertained  the  existence  of  the 
deed. 

Quain  appeared  for  the  sheriff. 

Pollock,  C.B. — In  this  case  the  debtor 
covenants  to  pay  everybody  20«.  in  the 
pound;  that  in  reality  is  the  effect  of  the 
deed,  for  the  composition  is  not  for  so  much 
in  the  pound,  but  has  reference  to  the  de- 
fendants requiring  time  for  payment,  and 
paying  the  debt  without  interest,  and  pro- 
bably it  is  a  matter  of  comparative  indiffer- 
ence to  many  creditors  whether  they  get 
10«.  in  the  pound  at  once,  or  get  the  whole 
debt  without  interest  at  distant  intervals  of 
payment,  the  delay  makes  it  equivalent 
only  to  10«.  in  the  pouud.  At  first  I  thought 
the  deed  was  unreasonable,  but  when  I  come 
to  examine  it  and  consider  that  the  times 
of  payment  are  extended,  instead  of  the  debt 
being  paid  by  less  than  20«.  in  the  pound, 
I  cannot  say  that  I  think  it  is  unreasonable. 
If  the  cre(Utors  are  competent  to  say  "we 
will  take  half-a-crown  in  the  pound,"  I  think 
they  are  also  competent  to  bind  the  dissent- 
ing creditors,  or  all  the  non-executing  cre- 
ditors to  the  extension  of  time,  which  may 
be  equivalent  to  a  composition  of  15«.  in 
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the  pound.  There  being  nothing  anreaaon- 
able  about  the  deed,  I  think  the  rale 
should  be  made  abaolute  to  set  aside  the 
proceedings. 

Martin,  B. — I  have  given  as  much  con- 
sideration to  the  Bankraptcy  Act,  1861,  as  I 
have  given  to  anything,  to  try  to  arrive  at  a 
satisfactoTy  conclusion;  but  it  is  my  duty  to 
acquiesce  in  what  has  been  done  by  other 
Courts  of  concurrent  jurisdiction.  I  assume 
the  judgment  of  my  Brothers  Blackburn 
and  Mellor  in  Dtngwell  v.  Edwards  (3)  to  be 
correct  I  cannot  say  this  deed  is  unrea- 
sonable. The  true  test  of  reasonableness  is 
whether  three-fourths  of  the  creditors  whose 
debts  amount  to  10s.  considered  it  reason- 
able. If  that  be  the  test  they  have  done  so 
in  this  case.  I  therefore  think  the  rule 
ought  to  be  that  the  sheriff  do  withdraw  : 
and  if  he  wants  protection  he  ought  to  get 
it  I  do  not  think  that  the  costs  should  be 
paid  by  the  plaintiff.  It  is  an  extremely 
hard  thing  on  a  man  who  lends  money  to 
another  that  he  shoidd  be  deprived  of  get- 
ting his  debt  by  means  of  a  transaction 
entered  into  with  others,  but  to  which  he  is 
not  privy  in  any  way  whatever. 

Channell,  B. — ^This  case  comes  before 
us  on  an  application  by  the  sheriff  for  an 
interpleader  order.  It  seems  to  me  that  the 
deed,  in  substance,  shews  a  compliance  with 
the  192nd  section,  and  that  the  two  points 
that  have  been  urged  with  a  view  to  shew 
non-compliance  have  failed.  One  is  that  the 
deed  is  unreasonable.  That  this  is  not  an 
unreasonable  deed  has,  I  think,  been  already 
determined.  Then  the  other  point  is  as  to 
the  schedule.  The  deed  is  in  the  fonn  of 
various  deeds  that  have  been  before  the 
Court  and  which  the  Court  have  upheld. 
I  think  the  JL  fck  was  improperly  issued, 
and  that  the  rule  should  be  absolute,  that 
the  sheriff  do  withdraw,  the  judgment 
debtor,  who  makes  the  application,  under- 
.  taking  to  bring  no  action. 

Bule  absolute  to  set  (wide  the  vyrit 
of  fi,  fa,  and  all  proceedings 
thereon  without  costs.  The  sheriff 
to  withdraw^  and  no  action  to  be 
brought  against  him. 


1864. 
Nov 


oo      >  MUBPHY  V.  GAEALLL 

Negligence — Master  and  Servant, 


Some  hales  of  cotton^  sent  by  the  defmdaU 
to  a  vforehouse  and  packed  there  cardessly 
by  hds  servants  under  the  dsreetian  of  the 
warehouse-keeper^  afterwards  fell  on  Uu 
plaintiffs  a  servant  of  the  owner  of  the  ware- 
houscy  who  was  passing  by  in  the  eowse  of 
his  duty: — ^Held,  that  the  defendant  was 
not  responsible, 

Randelaon  v.  Muiray  (1)  impugned. 

The  dedaradon  stated  that  the  defen- 
dant so  negligently,  &c,  placed  a  pile  of 
cotton  bales  in  a  certain  cotton  shed  or 
warehouse,  that  by  and  through  the  mere 
n^ligence,  Ac  of  the  defendant  in  that 
behalf  the  same  fell  upon  the  plaintiff,  who 
was  then  lawfully  engaged  and  woridng  in 
the  said  cotton  shed  or  warehonae,  and 
inflicted  upon  him  bodily  injuries;  and  the 
plaintiff  thereby  became  ill  and  disabled 
from  working  at  his  calling  of  a  cottoa 
porter,  Ac 

Second  count — that  the  defendant  was 
the  possessor  or  part  occupier  of  a  certain 
cotton  shed  or  warehouse  and  premises, 
with  the  i^purtenances,  and  the  plain- 
tiff was  lawfully  engaged  and  working 
in  the  said  cotton  shed,  wanhonse  and 
premises  j  yet  the  defendant,  well  knowing 
the  premises,  whilst  he  was  so  the  possessor 
or  part  occupier  of  the  said  cotton  shed, 
warehouse  and  premises,  so  negligently,  &Cy 
and  contrary  to  his  duty  in  that  bduJf, 
placed  a  pile  of  cotton  bales  in  the  said 
cotton  shed,  warehouse  and  premises,  that 
by  and  through  the  mere  negHgence,  he 
of  the  defendant  in  that  behalf  the  same 
fell  upon  the  plaintiff,  who  was  then  law- 
fully engaged  and  working  in  the  said 
cotton  shed,  warehouse  and  premises,  and 
inflicted  on  him  internal  and  bodily  inju- 
ries, whereby  &c. 

Pleas — not  guilty,  and  (to  the  second 
count)  that  the  defendant  was  not  the  pos- 
sessor or  part  occupier  of  the  said  cotton 
shed  or  warehouse  as  alleged. 

The  action  was  tried,  before  Edward 


(3)  83  Law  J.  Rep.  (H.a)  Q.B.  161. 


(1)  8  Ad.  ft  E.  100 ;  a.  o.  7  Law  J.  Bep.  (vs-) 
Q.B.  132. 
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James,  Esq.,  in  the  liTerpool  Passage  Court, 
where  it  was  proved  that  some  of  the  defen- 
dant's cotton  bales  had  been  sent  to  the 
warehouse  where  the  accident  occurred, 
and  had  been  there  insecurely  piled  by  his 
men  under  the  directions  of  the  ware- 
house-keeper,  whose  duty  it  was  (according 
to  his  own  evidence)  to  see  that  all  bales 
were  properly  piled.  The  bales  in  question 
subsequently  fell  upon  the  plaintiff,  who 
was  a  servant  of  the  owner  of  the  ware- 
house, while  he  was  passing  by  in  the 
course  of  his  duty. 

The  Judge  having  directed  that  a  non- 
suit should  be  entered, — 

Littler  obtained  a  rule  to  set  it  aside; 
and 

Charles  Russell  now  shewed  cause,  con- 
tending that,  as  the  damage  was  done  by 
a  person  not  under  the  defendant's  control;, 
and  the  defendant  was  not  the  owner  of 
the  warehouse  or  any  part  of  it,  but  only 
of  some  bales  which  were  stowed  there,  the 
nonsuit  was  right 

Littler,  being  called  on  by  the  Court  to 
support  his  rule,  cited  the  case  of  The 
MMle  (2),  where  it  was  held  that  the 
owners  of  a  vessel  in  charge  of  a  licensed 
pilot  are  not  exempted  by  the  Merchant 
Shipping  Act  from  liability  for  damage 
caused  by  the  vessel,  unless  the  pilot  was 
exclusively  to  blame,  and  there  was  no 
blame  attributable  to  the  master  and 
crew;  and  contended  that  the  porters  who 
packed  the  cotton  were  the  defendant's 
servants,  and  that  there  was  negligence  on 
their  part  as  well  as  on  that  of  Uie  ware- 
house-keeper. 

[Bkamwell,  B. — ^Is  the  master  respon- 
sible for  the  negligence  of  his  servants 
when  they  act  under  another  person  who  is 
not  his  servant,  but  whom  they  are  bound 
to  obey  f] 

Yes.  Ilie  plaintiff  here  never  touched  the 
bales  that  fell,  and  there  was  no  contribu- 
tory n^ligence  on  his  part  Had  they  fallen 
while  being  piled,  the  defendant  would 
clearly  have  been  liable.  The  warehouse- 
keeper  was  for  this  particular  service  the 
servant  of  the  owner  of  the  cotton ;  and  if 
the  bales  had  &llen  on  one  of  the  defendant's 
men  while  engaged  in  piling,  it  would  have 

(2)  Swa.  Adm.  Bep.  127. 


been  said  that  he  and  the  warehouse-keeper 
were  fellow-servants.  It  was  no  part  of  the 
warehouse-keeper's  duty  to  direct  where  the 
passers-by  were  to  go.  He  had  only  to  direct 
where  the  bales  were  to  be  stowed.  He  cited 
Martin  v.  Temper  ley  (3)  and  Randelson  v. 
Murray  (4),  in  which  latter  case  a  ware- 
houseman who  had  engaged  a  master-porter 
to  move  a  barrel  was  held  liable  for  injury 
arising  from  the  negligence  of  the  men 
employed,  and  the  faUing  of  the  tackle  used 
by  the  master-porter. 

Pollock,  C.B. — I  am  of  opinion  that, 
upon  the  evidence  before  him,  the  conclu- 
sion arrived  at  by  the  learned  Judge  was 
perfectly  correct  lie  warehouse-keeper  said, 
in  substance,  that  the  goods  were  stowed 
entirely  under  his  direction  —  where  he 
pleased,  and  how  he  pleased;  and  that  he 
should  not  allow  the  owner  of  the  goods 
to  stow  them  as  he  thought  fit,  but  should 
direct  him  how  to  stow  them.  Under  these 
circumstances,  it  appears  to  me  that  the 
defendant  is  no  more  responsible  to  the 
plaintiff  than  any  stranger  would  be. 
The  stowage  was  entirely  with  this  ware- 
house-keeper, and.  he  and  his  master  are 
the  only  persons  responsible.  The  cases 
cited  do  not  support  the  plaintiff's  case. 
Randelson  v.  Murray  (4)  is  opposed  to  the 
general  current  of  decisions  on  this  sub- 
ject The  rule  must,  therefore,  be  dis- 
charged. 

Brahwell,  B. — This  nonsuit  was  quite 
right  I  think  that  the  men  who  were  pack- 
ing the  bales  were  the  servants  of  the  defen- 
dant, so  as  to  make  him  responsible  for 
what  they  did.  K  they  had '  negligently 
piled  these  bales,  and  one  of  them  had 
fallen  on  a  passer-by  while  the  men  were 
piling  them,  the  defendant  would  have  been 
liable :  for,  although  the  men  were  acting 
under  the  control  of  the  warehouse-keeper, 
they  were  the  defendant's  servants,  acting 
in  the  defendant's  service;  and  it  appears 
to  me,  therefore,  that  the  question  is  to  be 
treated  as  if  he  had  piled  the  goods  in  the 
way  in  which  they  were  piled.  But  would 
he  therefore  be  liable  under  the  circum- 

(8)  4  Q  6.  Rep.  298;  b.c.  12  Law  J.  Rep.  (n.s.) 
Q.B.  129. 

(4)  8  Ad.  &  £.  109 ;  a.  c.  7  Law  J.  Rep.  (N.s.) 
Q.B.  182. 
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stances  of  this  case  1  I  think  not,  and  ior 
this  reason  :  that  there  would  have  been  no 
danger  to  anybody  but  for  a  subsequent 
act,  namely,  the  suffering  people  to  oome 
near  the  bales.  Suppose  the  defendant  to 
have  been  present  when  the  bales  were  piled, 
and  to  have  said,  "  It  is  dangerous  to  pile 
them  in  that  way;  they  will  fall."  The  ware- 
house-keeper might  have  replied,  "  That  is 
my  affair;  I  will  put  a  barricade  or  prevent 
any  one  coming  near  them.  I  will  take 
care  that  no  subsequent  event  which  will 
cause  mischief  to  arise  shall  happen,  for  no 
one  shall  come  near  them,  and  no  one  can 
then  be  hurt."  I  think  it  would  then  be 
impossible  to  say,  if  any  mischief  had  after- 
wards happened,  owing  to  the  warehouse- 
keeper  letting  a  person  go  and  get  hurt  by 
the  falling  of  a  bale,  that  the  defendant 
would  be  liable.  Take  this  case :  a  man 
delivers  an  article  at  another's  door — an  arti- 
cle that  cannot  be  carried  in  at  once,  and  the 
owner  of  the  house  says :  '*  Put  it  down  in 
the  highway  and  I  will  move  it  directly,  and 
I  will  take  care  to  prevent  people  running 
against  it";  and  the  owner  puts  itdown  there; 
and  it  is  allowed  to  remain  all  night;  there 
is  no  light,  and  some  one  runs  against  it, 
and  is  injured.  Who  is  responsible)  The 
owner  of  the  house,  not  the  man  who  puts 
the  thing  there,  for  the  depositing  the  article 
was  not  dangerous  without  some  subsequent 
wrongful  and  negligent  act.  Therefore,  it 
seems  to  me  this  defendant  is  not  respon- 
sible for  this  act,  which  only  produced 
mischief  by  a  further  amount  of  negligence 
on  the  part  of  the  warehouse-keeper.  I  can 
very  well  imagine  that  if  the  negligence  had 
been  of  what  may  be  called  a  covert  kind, 
not  as  obvious  to  the  warehouse-keeper  as 
to  the  people  who  did  it,  the  case  might 
have  been  different;  for  mischief  might  be 
produced  without  any  subsequent  wrong  on 
the  part  of  the  warehouse-keeper.  But  here 
the  wrong,  if  any,  was  as  patent  to  the 
warehouse-keeper  as  to  any  one,  nay,  more 
so;  and  inasmuch  as  it  was  done  subject  to 
the  control  of  the  warehouse-keeper,  he  is 
the  person  of  whom  to  complain,  and  not 
the  defendant,  who  did  an  act  which  by 
itself  would  not  have  caused  the  mis- 
chief. 

Channell,  B. — I  am  also  of  opinion 
that  this  rule  should  be  discharged,  and 


I  come  to  that  conclusion  upon  the  graund 
that  the  act  complained  of  must  be  taken 
to  have  been  done  under  Uie  direction  of 
the  warehouse-keeper.  There  is  no  n^li- 
gence  to  be  imputed  to  the  defendant 
personally.  If  there  be  any,  it  must  be 
in  this  way, — ^that  the  persons  who  were 
doing  the  act  were  his  servants.  Now, 
it  is  quite  clear  that  the  warehouse-keeper 
had  a  right  to  control  the  packing  of  the 
bales  in  question.  We  must  take  it  that  he 
was  attentive  to  his  duties,  and  saw  what 
was  going  on,  and  that  what  was  done  was 
done  with  his  assent  and  approval  I  take  it, 
therefore,  that  it  was  done  by  his  direction, 
and  that  being  so,  though  the  cotton  porters 
acted  for  the  owner  of  the  cotton,  and  were 
his  servants  for  certain  purposes,  and  their 
duties  did  not  cease  with  tsddng  the  cotton 
to  the  warehouse  and  leaving  it  there,  but 
continued  to  the  packing,  they  were,  in  that 
proceeding  and  in  respect  of  the  negligence 
that  took  place,  not  acting  as  the  servants 
of  the  defendant^  but  as  the  servants  of  the 
warehouse-keeper,  and  of  the  owners  of  the 
warehouse  who  employed  him. 

PiooTT,  B. — ^I  think  the  nonsuit  was 
right,  for  the  reasons  just  stated.  I  will  only 
add,  that  it  would  have  been  a  differsit 
thing  altogether,  if  the  warehouse-keeper, 
instead  of  controlling  tiie  mode  in  which 
the  goods  were  packed  in  the  warehouse, 
had  let  a  space  to  the  defendant,  and  had 
allowed  the  defendant,  either  to  throw  the 
goods  on  the  floor,  or  stack  them,  or  do  what 
he  liked  with  the  space.  Then  the  person 
who  was  sent  by  the  defendant  to  deposit 
those  goods  woidd  have  had  to  deposit  them 
carefidly;  and  if  the  defendant  appointed  a 
person  who  did  that  duty  negligently,  there 
would  then  be  some  reason  and  justice  is 
holding  him  responsibla  But  when  he  sends 
a  man  who  is  entirely  subject  to  the  control 
of  the  warehouse-keeper,  and  who  is  not  al- 
lowed to  ezerdse  any  discretion  as  to  the 
manner  of  stowing  the  goods,  it  seems  to 
me  most  unjust  and  unreasonable  to  hold 
the  defendant  responsible,  for  he  has  not 
been  guilty  of  any  neglect  of  duty. 

Eule  duchargtd. 
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1864.      { 
Nov.  11.   / 


800TT  V,  THE  LONDON  DOCK 
COMPANY. 


Negligence — Inference  of  Negligence  from 
mere  happening  of  Accident-^-Onns  of  rebut- 
ting Injferenee, 

The  plaintiff,  a  custom-house  offker,  was 
injured  while  on  the  defendant^  premises  in 
the  cqijtrse  of  his  duty,  by  goods  falling  on 
him-  from  a  crane  fixed  over  a  doorway 
under  which  he  was  passing.  No  explanation 
was  given  of  the  cause  of  the  goods  falling: 
— ^Held,  by  Channell,  B.  and  Pigott.  B. 
^following  Byrae  v.  Boadle)  that  it  loas 
for  the  defendants  to  shew  that  there  was  no 
negligence  on  their  part  causing  the  accident, 
and  not  for  the  plaintiff  to  make  out  that 
there  was. 

Contril,  by  Martin,  B.  (foUowing  Ham- 
mack  V.  WEite). 

The  declaration  alleged  that  the  defen- 
dants were  possessed  of  a  warehouse  and  of 
a  certain  crane  for  lowering  goods  therefrom, 
and  by  their  servants  in  that  behalf  were 
lowering  by  the  said  crane  from  the  said 
warehouse  certain  bags  of  sugar  on  to  the 
ground  and  stone  pavement  in  the  docks 
of  the  defendants,  on  and  along  which  the 
plaintiff  was  then  lawfuUy  passing,  and  the 
defendants  by  their  servants  so  negligently, 
Ac.  lowered  the  said  bags  of  sugar  that 
the  same  fell  upon  the  plaintiff,  whereby 
he  was  greatly  injured,  kc 

Flea,  not  guilty.     Issue  thereon. 

At  tiie  trial,  before  Martin,  B.,  during  the 
London  Sittingsafter  Trinity  Term,  1 864,  the 
only  evidence  was  that  of  the  plaintiff  him- 
self, who  stated  that  as  he  was  passing  under 
a  doorway  on  the  defendants'  premises,  in 
the  course  of  his  duty  as  a  custom-house 
officer,  on  his  way  from  one  warehouse  to 
another,  some  bags  of  sugar  fell  on  him  from 
a  crane  which  was  fixed  over  the  doorway; 
and  that  there  was  nothing  to  prevent  people 
passing  that  way,  nor  was  there  any  inti- 
mation of  its  being  dangerous  to  do  so.  No 
explanation  was  given  of  the  cause  of  the 
bags  falling. 

The  learned  Judge  directed  a  verdict  to  be 
entered  for  the  defendants,  on  the  ground 
that  there  was  no  evidence  of  negligence. 

The  Solicitor  General  having  subsequently 
obtained  a  rule  to  set  this  verdict  aside,  and 
Niw  SiBiiB,  34.— EzoHx^ 


for  a  new  trial,  on  the  ground  that  there  was 
evidence  for  the  jury  of  negligence  by  the 
defendants'  servants, — 

Murphy  (with  him  Bovill)  now  shewed 
cause. — Tins  rule  was  obtained  on  the  au- 
thority of  Byrne  v.  Boadle{\),  which,  if  in 
point  in  other  respects,  is  distinguished 
from  the  present  case  in  this,  that  there 
the  accident  took  place  on  a  public  highway, 
whUe  the  plaintiff  here  was  in  the  docks  as 
a  mere  licensee,  his  only  rights  being  that 
he  should  not  be  treated  as  a  trespasser,  and 
that  no  trap  should  be  laid  for  him — Bolch 
V.  amdth{^). 

[Pollock,  C.B. — At  a  railway  station 
people  may  not  lawfully  go  on  the  rails  or 
under  cranes,  kc,  where  there  is  danger.] 

And  that  is  so  in  the  case  of  a  dock,  to 
which  the  principles  on  which  Commanv,  the 
Eastern  Counties  Railway  Company  {Z)  was 
decided  apply,  as  well  as  to  a  railway.  The 
degrees  of  negligence  for  which  defendants 
are  liable  differ  on  public  and  private  high- 
wajTS — Hounsellr.  Smyth  (4),  perWilliams,  J. 
A  passenger  uses  the  latter  at  his  peril,  pro- 
vided there  be  no  trap  for  him;  whereas,  in 
using  the  former,  he  is  entitled  to  absolute 
immunity  from  danger.  There  is  nothing  in 
the  Dock  Acts  putting  an  officer  of  the  Cus- 
toms while  in  the  docks  on  the  same  footing 
as  a  passenger  on  a  public  highway.  Every 
hole  is  not  to  be  fenced  for  hLn,  merely  be- 
cause he  is  there  in  the  execution  of  his  duty. 
The  danger  here  was  more  apparent  than  in 
Bolch  V.  Smith{2), 

[Martin,  B. — ^That  case  is  not  in  point; 
for  here  all  we  know  is  that  the  bags  fell 
from  some  cause  or  other.] 

But  it  shews  that  it  is  for  the  plaintiff 
to  make  out  that  the  defendants  were 
doing  something  wrong.  He  is  in  the  same 
dilemma  as  the  plaintiff  in  Wilkinson  v. 
Fairrie{5)  was,  and  that  case  has  been  fol- 
lowed by  this  Court  in  Rogers  v.  Laing(6), 
Byrne  v.  Boadle  (!)  goes  to  this  only,  that 
there  may  be  circumstances  imder  which 

(1)  2  H.  &  G.  722  ;  b.  o.  83  Law  J.  Bep.  (n.s.) 
Ezch.  13. 

(2)  7  Hurl.  &  K.  736 ;  s.  o.  81  Law  J.  Rep. 
(h.s.)  Exch.  201. 

(8)  4  Ibid.  181;  i.e.  29  Law  J.  Rep.  (v.s.)  Exch. 
94. 

(4)  7  Oom.  B.  Rep.  N.S.  781;  8.o.  29  Law  J. 
Rep.  (N.s.)  C.P.  208. 

(5)  82  Law  J.  Rep.  (n.s.)  Exch.  78. 

(6)  Not  reported;  argued  in  Trinity  Term,  1864. 
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the  mere  happening  of  an  accident  is  evi- 
dence of  negligence,  "whereas  Hammock  v. 
WhiU(^)  shews  that  a  mere  accident  is  not 
necessaHly  evidence  of  negligence ;  and  in 
Cotton  V.  Wood{%  Erie,  C.J.  said  that>  "to 
warrant  a  case  being  left  to  the  jniy,  a  mere 
scintilla  of  evidence  is  not  sufficieut;  there 
must  be  proof  of  well-defined  negligence." 

The  Solicitor  OenercU  and  T,  Jonee, 
contra. — The  case  is  governed  by  Byrne  v. 
Boadie  (1).  First,  supposing  the  plaintiff 
to  have  been  merely  a  passer-by,  the  mere 
happening  of  the  accident  is  evidence  of 
negligence  against  the  defendants — Carpue 
y.  the  London  and  Brighton  Railway  Oomr 
pany  (9). 

[Mabtin,  B. — No  one  now  acts  on  that 
case. — His  Lordship  referred  to  Fawcett  y. 
the  Oi^eat  Western  Bailway  of  Canada  (10).] 

It  is  not  reasonable  to  call  on  the  plain- 
tiff to  prove  negligence.  How  can  he  tell 
under  what  circumstances  the  bags  fell! 
This  is  a  case  where  res  ipsa  loquitur^  and 
negligence  may  be  presumed  Byrne  y. 
Boadie  (1)  shews  that,  where  damage 
results  from  the  doing  of  an  act  which 
does  not  ordinarily  cause  damage,  the 
inference  is  that  there  has  been  negli- 
gence: The  <mais  of  rebutting  this  inference 
lies  on  the  defendants — Christie  y.  Origgs 

(11). 

[Chankeix,  R — That  was  a  case  of  con- 
tract.] 

There  is  no  case  in  conflict  with  Byrne 
y.  Boadie  (1).  In  Hammock  v.  WhsU  (7) 
there  was  affirmative  evidence  of  care  on 
the  part  of  the  defendant,  while  in  Cotton 
y.  Wood  (8)  the  question  of  contributory 
negligence  was  raised,  with  which  we  are 
not  concerned  here.  Secondly,  the  plaintiff's 
rights  were  different  from  those  of  a  mere 
passer-by.  He  was  in  the  docks  in  pursuance 
of  his  duty,  as  a  sentry  might  be.  There 
might  perhaps  have  been  a  difference  in 
the  case  of  a  mere  lic^isee. 

[Pollock,  C.B. — The  plaintiff  here  was 
like  a  man  in  a  large  factory,  where  there 

(7)  11  Com.  B.  Rep.  N.S.  676;  b.c.  81  Law  J. 
Bep.  (N.S.)  C.P.  129. 

(8)  8  Cknn.  B.  Bep.  N.a  568;  e.e.  29  Law  J. 
Bep.  (N.S.)  C.P.  888. 

m  5  Q.B.  Bep.  747;  b.c.  IS  Law  J.  Bep.  (n.s.) 
Q.B.  188. 

(10)  1  Moo.  P.O.C.  N.S.  101. 

(11)  2  OwDp.  7d. 


are  safe  as  well  as  dangerous  plaoea  The 
defendants  did  not  intend  this  place  to  be 
a  way,  and  the  plaintiff  was  there  at  lus 
own  risk,  though  lawfully.] 

That  point  did  not  arise  at  the  trial;  the 
case  is  to  be  decided  on  the  questi(m  of 
negligence  or  no  negligence  only. 

[MAKTiKy  R — ^Tfa«re  was  no  evidence  of 
negligence  on  the  part  of  the  defendants.] 

Proof  of  negligMice  need  not  necessarily 
be  positive  or  affiimativey  but  may,  by 
inference  from  &ct8,  be  as  clear  as  if  it 
were  direct  ThR  reasonable  oonclnsion 
here  is,  that  the  defendants  moet  be  called 
on  to  eoi^ain  how  the  bags  fell;  and  if 
Byrne  v.  BoadU  (i)  be  law,  the  plaintiff 
is  entitled  to  judgment 

Mabtik,  K — In  my  judgment  this  ink 
should  be  dischaiged.  The  true  doctiine 
is  laid  down  in  the  case  of  Hammaek  v. 
White  (7),  vis.,  that  there  must  be  evidence 
of  negligence.  If  there  were  any  evidence 
of  n^iigenoe  upon  this  point,  the  plaintif 
would  be  entitled  to  a  new  trial  In  my 
opinion  the  evidence  came  to  nothing  more 
than  this, — ^that  the  plaintiff  sustained  dam- 
age by  bags  of  sugar  falling  upon  him;  and 
if  my  ruling  was  wrong,  the  judgment  of 
the  Court  of  Common  Pleas  in  HamtMck 
V.  White  (7)  was  wrong. 
'  Channsll,  B. — ^I  am  unable  to  distiii- 
guish  this  case,  substantially,  from  Bynu 
V.  Boadie  (1),  which  I  consider  to  be  good 
law.  In  giving  my  judgment,  I  assume 
that  the  plaintiff  when  he  met  with  thiB 
acmdent  was  on  the  defendants'  premiRs 
ri^tfnlly  and  in  the  lawftd  discharge  of 
his  duty. 

PiooTT,  B. — I  also  assume  that  the 
plaintiff  was  rightly  and  lawfully  in  the 
docks,  not  as  a  mere  licensee^  but  having 
a  right  to  be  there^  and  having  a  duty  to 
discharge  there.  The  sugar  fell  on  him 
either  out  of  a  window  or  from  a  crsne; 
how  it  cam^  to  fdl  is  left  in  doubt  Then 
the  question  is,  was  there  any  evidence  <^ 
negligence  on  the  part  of  those  who  were 
dealing  with  the  sugar?  That  is  the  way  I 
view  the  case.  To  use  the  words  of  the 
Lord  Chief  Baron  in  Byrne  v.  Boadie  (1), 
this  is  a  case  whero  res  ipsa  loquitur,  so  as 
to  call  on  the  defendants  to  explain  how 
the  thing  happened.  It  may  have  been  the 
result  of  inevitable  accident;  but,  as  it 
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stands,  there  is  evidence  calling  upon  them 
for  an  explanation.  As  I  understand  the 
case  of  Hammock  t.  White  (7),  it  only  lays 
down  the  same  principle :  WilHams,  J. 
says  there,  that  he  thinks  that  "  where  the 
evidence  is  equally  balanced,  the  benefit  of 
the  doubt  must  in  such  a  case  as  this  be 
given  to  the  defendant-'  So  here,  if  the 
&cts  were  such  as  to  leave  the  evidence 
evenly  balanced,  whether  the  injury  was 
the  result  of  mere  accident  or  of  negli- 
gence, I  should  say  that  it  was  not  a  case 
where  the  defendunts  should  be  called  on 
for  an  answer.  Looking  at  the  case  as  it 
stands,  however,  and  understanding  the 
ordinary  transactions  of  life,  the  event  here 
is  not  one  which  does,  in  the  ordinary 
course  of  business,  usually  and  ordinarily 
happen.  It  ia  primA  fcune  the  result  of  some 
negligence;  and  for  these  reasons  I  think 
that  it  was  a  question  for  the  jury,  and 
that  the  defendants  should  be  called  upon 
to  explain  how  the  injuiy  happened  to  be 
inflicted  In  the  absence  of  that  explana* 
tion,  the  role  should  be  made  absolute. 

Rule  ahtohOe  (12), 


1864.       ) 
.  22.     / 
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CORNISH   AND   OTHBES  V. 
CL£IFE  AND   OTHERS. 


Ccifenant  to  repair — Liability  to  repair 
BuHdinga  erected  during  tJie  Term. 

A  lease  contained  ojdemiee  of  three  koneet 
and  a  field  to  B,  for  a  term  of  ninety-nine 
yearSf  who  covenanted  '*  vfell  and  euffidently 
to  repair^  euHain  and  keep  the  said  tene- 
mewls  or  dweHing-houees^  field  or  plot  of 
ground  and  premdseSf  and  everppart  thereof 
ae  ufeU  in  houeesy  buildingsy  walUf  hedges^ 
diteheSy  fencee  and  gatee,  as  in  all  ciher 
meedfyX  and  necessary  reparations  whatso- 
every  when  and  so  often  as  occasion  shall 
require  during  the  said  temiy  and  at  the  end 
or  other  determination  thereof  the  said  pre* 
misesy  so  well  and  sufficiently  repaired,  into 
the  hands  and  possession  of  the  said  lessors 
peaceably  to  leave  and  yield  up.^*  B,  granted 
an  underlease  of  the  field  to  one  C,  who 
granted  underleases  to  several  persons  who 

(12)  Pollock,  C.B.  intimftted  that  he  wm  inclined 
to  agree  with  the  opinion  giren  by  Martin^  B.: 
but,  in  order  to  avoid  any  obBtade  in  the  way  of 
an  appeal,  lie  took  no  part  ia  the  judgment. 


erected  houses  in  the  field: — Held,  that  the 
covenant  to  repair  contained  in  the  lease  to 
B,  did  not  extend  to  the  houses  erected  during 
the  term  in  the  field. 

Ejectment  to  recover  a  certain  dwelling- 
house  and  garden  in  the  occupation  of 
Thomas  Andrews,  also  a  dwelling-house, 
No.  8,  Hampton  Buildings,  with  the  garden 
adjoining,  also  a  dwelling-house  adjoining 
thereto  unoccupied,  also  a  dwelling-house 
and  small  garden  thereto  in  the  occupation 
of  James  Boyce,  also  a  small  courtlage  or 
yard  adjoining,  also  a  small  dwelling-house 
with  small  garden  adjoining,  in  the  occupa- 
tion of  Abraham  James,  situate  in  the 
parish  of  St.  Sidwell,  in  the  county  of 
the  city  of  Exeter. 

The  plaintiffs  were  feoffees  of  the  lands 
belonging  to  the  parish  of  St  Sidwell, 
Exeter,  and  they  sought  to  recover  posses- 
sion of  the  pranises  by  reason  of  their 
being  out  of  repair,  contrary  to  the  cove- 
nant contained  in  the  lease  hereinafter 
mentioned. 

On  the  29th  of  September  1803,  the 
then  feoffees  of  the  parish  lands  granted  a 
lease  to  one  Thomas  Binford,  in  consideiv 
ation  of  106/.,  for  the  term  of  ninety-nine 
years,  determinable  on  three  lives  (one  of 
whom  was  at  the  time  of  bringing  the 
ejectment  still  living),  of  all  those  three 
tenements  or  dwelling-houses  and  a  field 
or  plot  of  ground  (formerly  an  orchard) 
adjoining  thereto,  with  the  appurtenances, 
containing  one  acre  or  thereabouts,  situate 
in  the  parish  of  St  Sidwell  (except  all 
trees,  dbsc,  with  liberty  for  the  lessors  to 
enter  and  fell  the  same  and  to  view  the 
husbandry  used  on  the  said  field),  under 
the  yearly  rent  of  10/L  The  deed  contained  a 
covenant  on  the  part  of  the  lessee  to  let  up 
all  trees  and  sa^^gs,  and  also  "  well  and 
sufficiently  to  repair,  sustain  and  keep  the 
said  tenements  or  dweUing-houses,  field  or 
plot  of  ground  and  premises  and  every  part 
thereof,  as  well  in  houses,  buildings,  walls, 
hedges,  ditches,  fences  and  gates,  as  in  all 
other  needful  and  necessary  reparations 
whatsoever,  when  and  as  often  as  occasion 
shall  require  during  the  said  term,  and  at 
the  end  or  other  sooner  determination 
thereof  the  said  premises,  so  well  and  suffi 
ciently  repaired,  into  the  hands  and  posses- 
sion of  the  said  lessors,  peaceably  to  leave 
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and  yield  up** :  provided  always,  that  if  tlie 
said  Binford,  his  executors,  adminiBtnton 
and  assigns,  shall  not  well  and  truly  observe, 
ful£l  and  keep  all  and  singular  the  cove- 
nants, articles,  clauses  and  agreements  here- 
inbefore contained  on  his  or  their  parts  to 
be  paid,  done  and  performed,  it  shall  be 
lawful  for  the  said  lessors,  their  heirs  and 
assigns,  into  the  said  premises  and  every  ' 
part  thereof  to  re-enter,  and  the  same  to 
have  again,  repossess  and  oi^y,  as  in  their 
first  and  former  estate. 

On  the  26th  of  October  1819,  Binford 
granted  an  underlease  of  the  field  only,  to 
one  Chesterman,  for  seventy  years — if  the 
lives  so  long  continued  in  being — subject 
to  the  payment  of  6/.  rent,  and  a  covenant 
to  repair  hedges,  fences,  gates,  bars,  rails, 
stiles  and  posts.  On  the  21st  of  September 
Chesterman  assigned  the  field  to  Messrs. 
Radford,  who,  in  December  1821,  sold  the 
easternmost  part  of  it  to  one  Summons, 
and  in  June  1822  sold  the  westernmost 
part  to  Hopping  &  Steer.  Eventually, 
fourteen  houses  were  built  on  the  field  by 
different  persons  holding  title  under  the' 
sub-lease.  The  houses  mentioned  in  the 
writ  of  ejectment,  and  which  were  part  of 
the  fourtemi  houses,  were  mortgaged  to  one 
Wilcocks,  who  transferred  the  mortgage  to 
one  Duchemin,  who  transferred  it  to  the 
defendants,  who  entered  and  to<^  pos- 
session. 

At  the  trial,  before  Byles,  J.,  at  the 
Exeter  Lammas  Assizes,  1864,  the  above 
facts  were  proved,  and  it  was  admitted  by 
the  defendants  that  the  houses  in  question 
were  out  of  repair,  but  it  was  contended 
that  the  covenant  to  repair  contained  in 
the  deed  of  1803  did  not  extend  to  build- 
ings erected  after  the  lease  was  granted, 
and  that  it  applied  only  to  the  three  houses 
then  standing  and  to  the  hedges,  gates  and 
fences  of  the  field. 

The  learned  Judge  directed  a  verdict  to 
be  entered  for  the  plaintiffs,  reserving  leave 
to  the  defendants  to  move  to  set  aside  the 
verdict  and  enter  it  for  them,  on  the  ground 
that  the  covenant  to  repair  did  not  apply 
to  the  newly-created  houses. 

Montague  Smith  having  obtained  a  rule 
accordingly, — 

Kardaie  and  Siock  shewed  cause  (Nov. 
14). — ^The  covenant  extends  to  all  houses 
which  shall  be  built  after  the  covenant  was 


enterediato.  The  wordi  are,  to  repair  *'tiie 
said  tenements  and  dweUing-honses,  field  or 
plot  of  ground,  as  wdl  in  booses,  bnikliiigB, 
walls,  hedges,  ditches,  fmces  and  gates  as 
in  all  other  needful  and  necessary  repan- 
tion." 

[Pollock,  C.K — Do  you  contend  that 
if  an  underlease  were  granted  and  hoiiaes 
were  built  in  the  field,  that  the  oovenaat 
would  be  enlarged  f\ 

Yes.  Because  it  ia  a  general  covenant  to 
repair.  In  WoodfaUsLomdl&rdamdTenaUy 
p.  464, 8th  edit  it  is  laid  down  that  a  genefal 
covenant  to  repair  and  to  deliver  up  in  re- 
pair has  been  held  to  extend  to  all  buidings 
erected  during  the  term ;  thus,  if  a  man 
upon  taking  a  lease  of  a  house  and  land 
covenant  to  leave  the  demised  premises  in 
good  repair  at  the  end  of  the  term,  and 
erect  a  messuage  upon  part  of  the  land 
besides  that  which  was  there  before,  he 
must  keep  and  leave  the  last  in  good  re- 
pair also.  This  statement  is  supported 
by  a  refermee  to  Bac,  Ahr.  tit  *  Covenant,' 
F.  In  Dwme  v.  CaU  (1)  an  action  was 
brought  upon  a  covenant  by  the  plaintiff, 
as  assignee,  against  John  Cale,  executor  of 
Richard  Cale,  for  non-repair  of  certain 
houses.  The  plaintiff  set  forth  a  lease 
made  by  Lord  Clare  to  Richard  Cale  of 
three  messuages,  to  hold  from  Christmas- 
day  then  next  for  forty-one  years,  and 
Richard  Cale  covenanted  with  the  said 
Earl  to  pull  down  the  said  three  houses, 
and  in  the  same  place  to  build  three  as 
good  and  substantial  houses  in  all  req)ectB 
as  he  had  some  short  time  before  built  for 
himself  in  Fleet  Street;  ac  Hiam  that  be 
would  during  the  same  tenn  well  and 
sufficiently  repair  all  the  houses  so  agreed 
to  be  built,  ac  etiam  omnia  et  singoia 
canal,  kc  fiacta  vel  fienda  in  pi^  et  com 
omnibus  requisitis  et  neoeasariis  repaiatio- 
nibus  .  •  .  .  ac  dicta  dimissa  jMsmissa 
ac  domus  et  edificia  snperinde  fore  ereet^ 
et  edificat'  et  eorum  quodlibet  bene  et 
sufficienter  reparat',  snpportal'  et  mann- 
tent'  in  fine  vd  dtiori  determinatione 
dicti  termini  padfioe  et  quiete  rdinqneret, 
et  sursum  redderet  dieto  oomiti  h»red' 
et  assign'  suis  prout  per  indentnr^  pned'. 
The  sole  question  was,  upon  this  covenant, 
whether,  the  defendant  being  obliged  only 

(1>  2  Vent.  126 ;  s.  e.  3  Lrr.  264. 
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to  build  three  houses  mnd  having  built 
one  m(Mre,  the  covenant  did  not  bind  him 
to  repair  and  build  and  deliver  up  that 
house  well  repiured  as  well  as  those  which 
were  agreed  to  be  built  1  And  the  Court 
were  jof  opinion  that  the  covenant  did  extend 
to  the  other  house  as  well  as  to  the  three 
which  were  agreed  to  be  built ;  for  in  the 
last  covenant,  which  is  to  deliver  up  well 
repaired,  it  is,  dicta  prcenidssa  ac  domua  et 
asdifida  mperinde  fore  erec^,  which  is 
general;  and  it  is  the  rather  so  to  be  taken 
because  in  the  first  covenant,  for  keeping 
in  repair  during  the  term,  it  is  the  houses 
agreed  to  be  built ;  which  words  **  agreed 
to  be  built''  are  left  out  in  the  last  cove- 
nant, which  the  Court  took  to  be  a  distinct 
covenant..  This  case  is  a  direct  authority 
for  the  plaintiff. 

Montague  Smith  {Kingdom  vrith  him),  in 
support  of  the  rule. — When  the  lease  in 
question  was  granted  there  were  only  three 
housesbuilt;  but  since  then,  fourteen  houses 
have  been  built  in  a^  field  adjoining,  which 
was  demised  together  with  the  three  houses 
to  one  Bingford.  The  defendant  has  become 
mortgagee  of  six  of  the  houses.  The  houses 
are  now  out  of  repair,  and  the  question  is, 
whether  the  assignees  of  the  lessors  can 
bring  ejectment  against  the  mortgagee)  In 
construing  the  covenant,  it  must  not  be 
lost  sight  of  that  the  trees  in  the  field  are 
excepted  in  the  lease,  and  that  the  lessors 
are  at  liberty  to  enter  to  fell  the  same  and 
to  view  the  husbandry  used  on  the  field. 
Then  comes  the  covenant  which  is  to  be 
construed  reddendo  singula  nngulis.  The 
covenant  is  to  repair  the  tenements  and 
dwelUng-honses  and  field,  as  well  in  houses, 
buildings,  walls,  hedges,  that  is,  so  far  as 
concerns  houses  to  keep  the  houses  in  re- 
pcdr,  and  so  far  as  concerns  the  field  to 
keep  the  field  in  repair.  In  Dotne  v.  Gale 
(1)  the  Court  were  of  opinion  that  the 
corvenant  extended  to  all  the  premises,  but 
Bokeby,  J.  doubted,  on  the  construction  of 
the  covenant  That  learned  Judge  said,  it 
seemed  to  him  to  be  all  as  one  covenant, 
and  so  all  the  subsequent  matter  concerning 
leaving  the  houses  well  repaired  should  be 
restrained  and  understood  of  those  agreed 
to  be  built.  The  case  is  reported  in  two 
places,  but  neither  of  the  reports  can  be 
considered  as  satisfactory.  There  is  not  a 
single  word  in  the  present  deed  to  shew 


that  it  was  ever  contemplated  that  the  field 
was  to  be  built  upon.  Doe  v.  RowUmde  (2), 
as  fiir  as  it  goes,  is  an  authority  for  the 
defendant. 

Cur.  adv.  vuU, 

Judgment  was  now  (Nov.  22)  delivered 
as  follows — 

Pollock,  C.B. — In  the  case  of  Comiah  v. 
Cleife^  in  which  a  rule  was  obtained  by  the 
defendants  to  set  aside  the  verdict  entered 
for  the  plaintiffs,  and  to  enter  it  for  the  defen- 
dants, we  are  all  of  opinion  that  the  covenant 
does  not  extend  to  the  newly-erected  houses ; 
therefore  that  there  was  no  breach  so  as  to 
justify  the  claim  of  forfeiture.  The  verdict 
ought  to  be  entered  for  the  defendants. 

Bramwell,  B. — I  am  of  the  same  opin- 
ion. I  should  be  very  glad,  if  possible,  to 
lay  down  some  general  rule  by  which  cases 
of  this  sort  may  be  governed;  but  I  do  not 
see  how  it  is  possible  to  do  so,  because  each 
particular  case  must  depend  on  the  terms 
of  the  particular  covenant  into  which  the 
parties  have  entered  I  cannot  see  in  this 
case  that  the  covenant  to  repair  applies  to 
the  newly-erected  houses.  I  emphasize  the 
word  "  houses,''  because  I  think  that  if  an 
addition  had  been  made  to  an  old  house,  by 
putting  up  a  lean-to,  a-  bam  or  a  stable,  it 
would  have  been  a  part  of  the  house  within 
the  meaning  of  the  covenant ;  but  I  cannot 
see  that  the  covenant  applies  to  that  which 
is  a  separate,  new  and  independent  dwell- 
ing-house. The  words  are  these :  "  will 
well  and  sufficiently  repair,  sustain  and 
keep  the  said  tenement  or  dwelling-house." 
The  word  "  tenement "  there  is  obviously 
equivalent  to  '^dwelling-house";  so  that 
one  may  read  it  thus :  "will  well  and  suf- 
ficiently repair,  sustain  and  keep  the  said 
dwelling-house,  field,  plot  of  ground  and 
premises  and  every  part  thereof."  There  it 
only  speaks  of  the  existiog  houses  and  field, 
plot  of  ground  and  premises.  It  goes  on, 
"  as  well ";  but  that  does  not  extend  it  at 
all  It  might  shew  what  has  gone  before 
applies  to  something  more  than  one  would 
suppose  it  to  do,  without  these  follow- 
ing words.  But  the  natural  object  of  the 
words  "as  well"  is  to  merely  explain  what 
had  gone  before.  "As  well  in  houses, 
buildings,  walls,  hedges,  ditches,  fences  and 

(2)  9  Cm*.  «c  P.  734. 
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gates,  as  in  all  other  needful  and  necessary 
reparation  whatsoever/*  when  "and  so 
often  as  the  same  shall  be  necessary.'* 
These  words  do  not  extend  the  covenant 
at  all.  It  means  simply  this  :  "  to  repair 
as  well  the  houses  and  buildings,  walls, 
hedges,  ditches,  fences  and  gates.''  It 
seems  to  me,  therefore,  it  gives  no  exten- 
sion of  the  former  wordis. 

I  wish  to  add,  that  a  doubt  occurred  to 
me  in  this  way:  it  struck  me  it  would 
be  difficult  to  say  that  a  new  building 
would  not  be  the  subject  of  the  covenant. 
I  think  so  still,  in  the  sense  I  have 
explained,  namely,  if  it  was  a  build- 
ing made  part  of  one  of  the  houses;  if  a 
stable  or  lean-to  was  added,  then  I  think  the 
covenant  would  extend  to  it.  But  I  should 
not  think  it  would  extend  to  an  entirely 
new  bam,  for  instance,  erected  in  the  field 
separate  from  the  house,  and  having  nothing 
to  do  with  the  house ;  because,  in  my  judg- 
ment, the  covenant  to  repair  buildings 
means  the  house  and  that  which,  in  popular 
parlance,  might  be  said  to  be  a  part  of  it. 
It  seems  to  me,  therefore,  that  on  the  merits 
of  this  case  we  ought  to  decide  it  in  favour 
of  the  defendants. 

Channeix,  B. — I  am  also  of  opinion 
that  the  rule  obtained  for  entering  the  ver- 
dict for  the  defendants  should  be  made 
absolute.  I  agree  in  thinking  it  is  neces- 
sary in  every  case  to  attend  to  the  language 
of  a  singular  covenant,  and  one  can  hardly 
expect  cases  to  be  directly  in  point  so 
as  to  relieve  the  Court  from  the  necessity 
of  considering  what  is  the  effect  of 
the  particular  language  used.  My  Brother 
Bramwell  has  read  the  covenant,  and  I 
need  not  repeat  it  I  agree  with  the  autho- 
rities that  are  cited  in  the  text -books,  be- 
cause they  establish  the  fact  that  where  there 
is  a  general  covenant  to  repair  and  keep 
and  leave  in  repair,  the  proper  inference 
from  that  is,  that  the  party  undertakes  to 
repair  newly  -  erected  buildings ;  on  the 
other  hand,  where  there  is  a  particular 
covenant  to  repair  demised  buildings,  then 
no  such  liability  arises.  The  present  case 
does  not  appear  to  me  to  fall  exactly  within 
either  of  Uie  rules  to  be  gathered  from  the 
cases  to  which  I  have  referred.  As  far  as  I 
can  see,  it  appears  to  me  to  fall  more  within 
the  last  rule  applicable  to  a  particular  cove- 
nant; and  referring  to  the  particular  lan- 


guage of  the  covenant,  and  for  the  ressom 
given  by  my  Brother  Bramwell,  lam  of 
opinion  the  rule  should  be  made  absolute. 
PiooTT,  R — I  am  of  theaame  opinion.  I 
was  at  one  time  disposed  to  think  the  latter 
words  were  an  extension  of  the  former 
words  of  the  covenant ;  but,  on  the  whole^ 
I  have  come  to  the  conclusion  expressed  by 
my  Brother  Bramwell. 

Mule  abwlute. 


[IN  THE  EXCHEQXTEK  CHAMBER.] 

('Appeal  from  the  Court  of  Exchequer,) 

1864. 
June  20. 
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PILLOT  V.  WILKINSON.' 


A  cHon — TVover — Convernon, 

Wine^  the  property  of  the  plainiiffy  being 
in  the  toarehouse  of  ike  defendant^  a  wharf- 
inger, notice  from  the  Lord  Mayor's  Court 
woe  served  on  the  defendant,  aitaching  mi 
his  hands  all  the  goods  qf  H,  from  ti^uM 
the  plaintiff  had  purchased  the  wine,  and  at 
the  same  time  the  defendatU  was  informed 
that  the  attachment    had  reference  to  tke 
wine.      The  plaintiff  demanded  the  wkte 
from   the  defendant's  clerk,  producing  the 
delivery  warrant  whicJi  had  been  issued  by 
the  defendant  to  B,  aforaur  owner,  and 
indorsed  by  him  to  H,  and  by  H,  to  the 
plaintiff.     The  defendam^s  clerk  said  thai 
there  was  a  difficulty  in  consequence  of  the 
attachment,  and  referred  the  plaintiff  to 
the  defendant,  whom  he  could  not  ffnd  Tht 
plaintiffs  attorney  thereupon  wrote,  demamdr 
ing  the  wine  before  eleven  o^clock  the  next 
morning.  The  defendcwCs  attorney  rqdied, 
cukingfor  time  for  inquiry;  but  a  tsrit  wu 
issued  before  that  anstper  toas  received : — 
Held,  that  there  wcu  some  evidence  of  a 
conversion ;  that  the  conduct  and  position 
of  the  defendant  was  evidence  from  which 
the  jury  nUght   infer   whether  or  not  he 
had  been  guUty  of  a  conversion  of  the  wine, 
and  that  before  arriving  at  a  conclusion  il 
was  proper  for  the  jury  to  consider  whether 
the  defendant  had  a  bon&  fide  doubt  as  to 
the  plaintiffs  title  to  the  wine,  and  whether 
a  reasonable  time  for  clearing  up  thai  doubt 


*  Decided  in  the  Sitting!  afUr  Trinity  Term, 
coram  WiUiame,  J.,  Cimnpton,  J.,  Willei,  X, 
Bylee,  J.,  BUekbum,  J.  and  Shee,  J. 
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had  elapsed  before   the  action  was  com- 
menced 

This  was  an  appeal  by  the  defendant  to 
review  the  judgment  of  the  Court  of  Exche- 
quer discharging  a  rule  to  enter  a  verdict  for 
him{l). 

The  action  was  trover  for  some  cases  of 
champagne.  The  wine  had  been  deposited 
in  the  possession  of  the  defendant,  who  was 
a  whai^nger,  and  had  been  bought  by  the 
plaintiff  of  Henry  &  Co.  The  pkintiff  had 
received  a  warrant  for  the  wine  signed  by 
the  defendant's  warehouse-keeper  deliverable 
to  B,  indorsed  by  B.  to  Henry  &  Co.,  and 
indorsed  generally  by  Henry  &  Co.  On  the 
7th  of  July  the  plaintiff  sent  the  warrant  to 
the  defendant's  warehouse  with  a  sample 
order,  and  on  the  production  of  these  docu- 
ments, obtained  samples  of  the  wine.  On 
the  24th  of  July,  the  plaintiff  went  with  his 
attorney  to  the  defendant's  warehouse,  pre- 
sented the  warrant  to  the  defendant's  ware- 
houseman G,  and  demanded  the  wine.  G. 
said  that  there  was  a  difficulty;  that  the 
goods  had  been  stopped  by  an  attachment 
from  the  Lord  Mayor's  Court ;  and  he  re- 
ferred the  plaintiff  to  the  defendant,  who, 
however,  could  not  be  found 

The  same  day  the  plaintiff's  attorney 
wrote  demanding  the  wine,  threatening 
immediate  proceedings  unless  a  satisfactory 
answer  was  given  by  eleven  o'clock  a.m. 
next  day. 

The  next  day  (July  25)  the  defendant's 
attomies  wrote  in  answer,  saying  that  they 
had  been  instructed  by  the  defendant  to 
communicate  with  the  plaintiff's  attomies, 
and  said  that  the  matter  appeared  compli- 
cated, that  they  were  not  Ailly  acquainted 
with  the  circumstances,  and  be^ed  for 
time  for  inquiry.  The  writ  was  issued  on 
the  25th  of  July,  at  12  at  noon,  and  before 
the  receipt  of  this  letter. 

For  the  defendant  it  was  proved  that  he 
had  on  the  22nd  of  July  been  served  with  a 
notice  of  attachment  from  the  Lord  Mayut^s 
Court  on  all  goods  belonging  to  Henry  <fe  Co. 
whi<^  might  be  in  his  power  or  which  might 
hereafter  come  to  his  hand,  and  the  attorney 
for  the  plaintiff  in  the  action  against  Henry 


(1)  Bee  the  report,  82  Law  J.  Bep.  (k.b.)  Esofa. 
201. 


&  Co.  in  the  Lord  Mayor's  Court  came  with 
the  serjeant-of-mace,  who  served  the  notice 
of  attachment  and  indorsed  on  the  notice 
the  particulars  of  the  goods,  being  the  wine 
in  question. 

On  these  facts  it  was  contended  by  the 
defendant,  on  the  authority  of  Verrall  v. 
Robinson  (2),  that  there  was  no  evidence  of 
a  conversion. 

A  verdict  was  tak^n  for  the  plaintiff 
with  liberty  to  the  defendant  to  move 
to  set  it  aside  and  enter  a  verdict  for 
himself. 

On  the  motion  the  Court  of  Exchequer 
(Bramwell,  B.  dissentients)  held  that  there 
was  evidence  of  a  conversion,  and  discharged 
the  rule. 

Montague  Smith  (H,  Matthews  with  him) 
for  the  defendant,  urged,  on  the  authority  of 
Verrall  v.  Bobinson  (2),  that  after  the  attach- 
ment from  the  Lord  Mayor's  Court  the  goods 
were  in  custodid  legis,  and  that  the  holding 
them  by  the  defendant  after  such  attachment 
had  been  served  was  no  evidence  of  a  con- 
version, and  he  distinguished  Catterall  v. 
Kenyon(S)  on  the  ground  that  there  the 
bailiff  took  goods  which  he  had  no  right 
to  seize;  and  he  further,  contended  that, 
as  no  reasonable  time  had  been  allowed 
to  the  defendant  to  inquire  into  the  cir- 
cumstances, and  as  he  had  not  absolutely 
refrised  to  deliver  them  up,  there  was 
no  conversion;  and  he  cited  Clark  v. 
Chamberlain  (4),  Gnnston  v.  Nurse  (5), 
Alexander  v.  Southep  (6)  and  Vaughan  v. 
Watt  (7). 

Prentiee,  for  the  plaintiff,  t^e  respondent, 
was  not  called  upon. 

Williams,  J. — We  are  of  opinion  that 
t^e  judgment  of  the  Court  of  Exchequer 
must  be  affirmed.  The  point  for  our  con- 
sideration arises  in  the  following  way :  Li 
the  case  before  us,  it  is  stated  that  on  the 
trial  the  counsel  for  the  defendant  objected 


(2)  2  Cr.  M.  &  R.  496. 

(8)  8  Q.B.  Rep.  810;  a.  c.  11  Law  J.  Rep.  (v.s.) 
Q.B.  260. 

(4)  2  Mee.  &  W.  78 ;  0.  o.  6  Law  J.  Rep.  (ir.s. 
Exoh.  2. 

(6)  2  B.  ft  B.  449. 

(6)  5  B.  &  Aid.  247. 

(7)  6  Mee.  &  W.  492 ;  e.  c.  9  Law  J.  Rep.  (K.B.) 
Ezch.  272. 
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that  the  goods  were  in  etutodid  Uffisy  and 
that  there  was  no  evidence  of  a  converBion. 
The  first  point  is,  whether  the  fact  of  an 
attachment  having  issued  was  of  itself  suffi- 
cient to  prevent  there  being  a  conversion; 
secondly,  if  not,  whether,  it  being  a  fact  in 
the  case,  there  was,  on  the  whole,  any  evi- 
dence of  a  conversion ;  not  a  mere  scintilla 
of  evidence,  but  evidence  upon  which  a  jury 
might  reasonably  act.  We  think  that  there 
was  some  evidence  for  the  consideration  of 
the  jury.  As  to  the  first  point,  we  aro 
pressed  by  the  case  of  Verrall  v.  Robinton 
(2).  In  that  case,  goods  having  been  seieed 
by  the  officer  of  the  sheriff  of  London,  the 
Court  considered  that  such  goods  were 
in  custodid  Ugisy  and  that  this  prevented 
the  refusal  of  the  defendant  to  give  them 
up  from  being  a  conversion.  But  when  that 
case  was  adverted  to  in  CaUerall  v.  Kenyan 
(3),  not  only  do  the  expressions  of  the 
Court  throw  some  doubt  whether  they  agree 
in  opinion  with  the  Court  in  VemUl  v. 
Rohinaon  (2),  but  Lord  Denman,  C.  J.  says  : 
^'The  learned  Judges  who  decided  that 
esse  thought  that  the  chattel  was  in  the 
custody  of  the  law,  and  that  the  defendant 
was  not  at  liberty  to  give  it  up,  the  par- 
ticular article  having  been  attached  by  pro- 
cess." There  is  therefore  a  plain  distinction 
between  the  case  of  VerrcdL  v.  Bobinacfn 
{%)  and  the  case  now  before  us.  There  the 
Court  considered  that  the  officer  of  the 
Court  had  got  the  goods  in  his  possession, 
and  that  the  defendant  had  no  power  to 
give  them  up;  at  all  events,  not  without 
tiie  risk  of  coming  into  collision  with  the 
officer,  and  so  giving  rise  to  a  breach  of  the 
peace.  But  here  there  was  no  seizure  by 
the  officer  of  the  Court ;  there  was  nothing 
to  prevent  the  defendauat  from  giving  up 
the  wine.  All  that  appears  is,  that  there 
was  a  general  notice  that  the  goods  belong- 
ing to  Henry  k  Co.  in  the  hands  of  the 
defendant  were  attached.  Verrall  v.  Ro- 
hinion  (2)  therefore  does  not,  to  my  mind, 
govern  this  case.  The  fact  of  the  attach- 
ment having  been  thus  put  in  seems  to  me 
to  be  but  one  of  the  circumstances  to  be 
considered  by  the  jury  in  forming  their 
conclusion  whether  there  has  been  a  con- 
version. Then,  looking  to  all  the  facts,  is 
there  any  evidence  of  a  conversion)  I 
think  that  the  law  is  correctly  laid  down  by 


Parke,  B.  in  VoMghan  ▼.  Watt  {%  where 
he  says  :  "It  ought  therefore  to  have  been 
left  to  the  jury  whedier  the  defendant  had 
a  hon&  fide  doubt  as  to  the  title  to  the 
goods,  and,  if  so,  whether  a  reasonable 
time  for  clearing  up  that  doubt  had  elapsed." 
Assuming  that  the  defendant  here  had  a 
bond  fide  doubt  existing  as  to  tiie  title,  still 
the  question  remains  whether  a  reasonable 
time  for  clearing  up  the  doubt  had  elapsed. 
This  view  of  the  law  was  also  taken  by  the 
Court  of  Common  Reas  in  Tawne  v.  Jjewii 
(10).  The  marginal  abstract  to  that  case  is 
rather  calculated  to  mislead.  It  appears 
from  the  report  that  Wilde,  C. J.  there  left 
it  to  the  jury  to  say  whether  the  defendant 
meant  to  dispute  tiie  plaintiff's  title  to  the 
bill,  or  whether  he  meant  to  send  it  to  ^e 
plaintiff  when  he  could  obtain  it.  It  appears, 
when  the  case  came  before  the  Court,  that 
Wilde,  C.J.  said  :  <'No  doubt,  the  conduct 
of  the  defendant  was  evidence  whence  the 
jury  might  infer  whether  ornot  the  defendant 
had  beoi  guilty  of  a  conversion.''  The  law, 
therefore,  having  been,  in  my  opinion,  pro- 
perly established  by  llie  authorities  which 
I  have  cited,  it  remains  to  apply  it  to  the 
present  case.  Here  the  defen<hu)t  is  not  in 
the  position  of  an  ordinary  person.  He 
is  a  wharfinger,  and  is  bound  to  act  with 
promptitude  in  his  business,  otiierwise  he 
may  do  great  injury  to  the  property  of  those 
who  deposit  their  goods  widi  Mm.  Cer- 
tainly, a  very  short  time  had  elapsed  be- 
tween the  coming  in  of  the  attachment 
and  the  commenconent  of  the  action ;  but 
a  considerable  time  had  passed  since  the 
defendant  had  known  that  Heary  ^  Co. 
had  parted  with  all  their  property  in  the 
wine.  The  jury  were  bound  to  take  all 
these  ^ts  into  their  consideration. 

Without  giving  any  opinion  whether  the 
verdict  could  have  been  satisfactory  if  it 
had  been  found  for  the  ddTi^dant,  it  is  snf- 
fident  for  us  to  say  that  there  was  evidence 
of  a  conversion  proper  to  be  submitted  to 
the  jury. 

llie  other  JtTDOBS  concurred. 

Judgwuni  aJUrmed 


(9)  6  Mee.  k  W.  497 ;  a.  c.  9  Law  J.  Bep.  (k.b.) 
Exofa.  272. 

(10)  7  Com.  B.  B«p.  608. 
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EVANS  Ain>  OTHEBS  V.  J0XE3 
AND  OTHEBS. 


Debtor  and  Creditor — Asstgnment  for 
Benefit  of  Creditors —  Void  and  Fraudulent 
Deed—U  Eliz.  e.  5. 

W.  B^  on  the  ^rd  of  December  1862,  in 
purtuanee  of  a  resolution  passed^  on  the 
25tk  of  November  1862,  at  a  meeting  of  hu 
ereditortj  executed  an  amgnment  of  Mtf  whole 
of  hie  property  to  the  plaintiffs^  as  trustees^ 
to  pay  and  discharge  rateably  all  the  debts 
due  and  owing  from  W,  B.  to  his  creditors 
(heing  such  persons  as  would  hose  been  en- 
titled  to  rank  as  creditors  in  bankruptcy  if 
the  said  W.  B,  had  been  adjudged  bankrupt 
upon  a  petition  for  that  purpose  fUed  on 
the  25tk  of  November  1 862  >;— Held,  thai 
the  deed  was  not  void  and  fraudulent  <u 
against  creditors  within  13  Elis.  c  5. 

This  was  a  special  case,  without  plead- 
ingSy  stated  by  order  of  Bramwell,  B.  under 
the  CkHnmon  Law  Procedure  Act,  1852 — 

On  the  19th  of  November  1862  a  writ 
of  summons  was  issued,  under  the  Bills  of 
Exchange  Act,  at  the  suit  of  the  defendants, 
against  one  William  Buss,  as  the  holder  of  a 
bill  of  exchange,  accepted  by  the  said  Buss 
fcNT  76L  19«.  id. 

On  the  same  day  another  writ  of  sum- 
mons under  the  same  act  was  issued  against 
Buasi  at  the  suit  of  one  of  the  defendants, 
as  the  holder  of  a  bill  of  exchange  for 
22L  17s.  5d.,  accepted  by  Buss. 

Judgment  was  signed  in  both  actions 
on  the  morning  of  the  3rd  of  December  1 862 
at  1 1  -30  o'clock. 

On  the  same  morning  at  10  o'clock  Buss, 
in  pursuance  of  a  resolution  passed  at  a 
meeting  of  his  creditors,  held  on  the  25th 
of  November  1862,  made  an  assignment  by 
deed,  for  the  considerations  therein  men- 
tioned, to  the  plaintiffii  as  trustees  for  the 
benefit  of  creditors. 

The  deed  was  executed  by  Buss  and  the 
trustees  and  one  Humphreys  (party  to  the 
said  deed  of  the  third  part)  at  the  hour  of 
10  in  the  morning  of  the  3id  of  December; 
but  it  had  previously  been  assented  to,  and 
was  afterwards  executed,  by  a  majority  in 
number,  representing  three-fourths  in  value 
of  the  creditors  of  Buss  whose  debts 
amounted  to  10/.  and  upwards,  but  not  by 
Nbw  Sbrisb,  84.~Exchbq. 


the  plaintiffs  (the  present  defendants)  in 
either  of  the  above  actions,  and  all  the 
requirements  of  the  Bankruptcy  Act  1861, 
with  respect  to  trust-deeds  for  the  benefit 
of  creditors  have  been  fulfilled  with  respect 
to  the  said  deed  within  the  time  limited 
by  the  statute,  the  deed  being  registered 
on  the  24th  of  December  1862. 

One  Charles  Hilton  had  been,  on  the 
25th  of  November,  sent  to  take  possession 
of  t^e  stock-in-trade,  articles  and  effects  of 
Buss,  by  and  on  behalf  of  the  proposed  trus- 
tees under  the  assignment,  in  contempla- 
tion of  the  said  assignment  being  executed. 
Hilton  accordingly  took  possession  of  the 
said  stock-in-trade,  articles  and  effects  on 
behalf  of  the  trustees;  and  on  the  morning 
of  the  3rd  of  December,  after  the  execution 
of  the  assignment  by  the  several  parties 
thereto,  and  before  the  judgment  was  signed, 
was  instructed  to  hold  possession  on  behalf 
of  the  trustees. 

On  the  same  morning  of  the  3rd  of  De- 
cember execution  was  issued  in  both  actions 
against  Buss,  and  at  12  o'clock  at  noon 
on  that  day  writs  of  ft.  fa.  were  deliv^ed 
to  the  sheriff  to  be  executed,  and  imme- 
diately afterwards  the  sheriff's  officer  went 
to  the  warehouse  of  Buss  and  produced  his 
warrant  to  him.  Hilton  then  informed  the 
sheriff's  officer  that  he  was  in  possession 
of  the  goods  and  effects  of  Buss  on  behalf 
of  the  trustees,  but  he  did  not  produce 
any  authority  or  any  deed  or  copy  of  deed 
when  asked  to  produce  the  same. 

Hilton  had  never  left  the  premises  since 
he  had  taken  possession. 

The  sheriff's  officer  then  left  a  man  on 
the  premises  on  his  behalf  under  these  exe- 
cutions and  went  away.  Hilton  told  the 
sheriff  that  if  he  removed  the  goods  he 
would  do  so  at  his  peril,  but  later  in  the 
same  day  the  sheriff  removed  the  goods  to 
other  premises  for  sale. 

Written  notice  of  the  assignment  was, 
after  the  seizure  and  in  the  course  of  the 
same  day,  sent  on  behalf  of  the  trustees, 
by  post,  to  the  attomies  of  the  pLuntiffii 
in  both  the  actions,  and  was  received  by 
them  the  next  day,  the  4th  of  December, 
and  a  like  notice  was  also,  after  the  seizure 
and  removal,  sent  to  the  sheriff,  who  was 
required  to  withdraw  from  possession  of 
the  said  goods,  but  he  refused  to  do  so,  and 
insisted  on  retaining  possession.  Previously 
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to  this,  neither  the  defendants  nor  their 
attomies  had  any  notice  of  any  deed  having 
been  executed  by  Buss. 

The  goods  were  afterwards,  on  the  morn- 
ing of  the  4th  of  December,  returned  to 
Buss's  premises  in  pursuance  of  an  arrange- 
ment that  this  should  be  done,  and  that 
the  trustees  should  deposit  the  amount  of 
the  levies  with  bankers  in  the  joint  names 
of  the  trustees  and  of  the  attomies  for  the 
plaintiffs  in  both  the  above  actions  to  abide 
the  event  of  this  case.  This  arrangement 
was  carried  out 

Some  of  the  creditors  of  Buss  held  bills 
of  exchange,  as  securities  for  their  debts, 
at  the  time  of  the  execution  of  the  deed  by 
Buss,  which  became  due  between  the  25th 
of  November  and  the  3rd  of  December 
1862.  The  amounts  of  the  debts  for  which 
such  bills  of  exchange  were  held  were  taken 
into  account  in  estimating  the  three-fourths 
of  the  creditors  of  Buss,  as  hereinbefore 
mentioned. 

The  Court  was  to  have  the  power  of 
drawing  inferences  of  fact 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  execution  creditors  were 
entitled  as  against  the  trustees  to  the  pro- 
ceeds of  the  goods  so  seized  by  the  sheriff, 
and  which  are  comprised  in  the  deed  of 
assignment  hereinbefore  mentioned.  If  the 
Court  should  be  of  opinion  in  the  nega- 
tive, then  judgment  was  to  be  entered 
up  for  the  plaintiffs,  with  costs  of  suit,  and 
the  sum  of  125^.  was  to  be  given  up  to  the 
plaintiffs,  less  the  dividend  due  to  the  de- 
fendants da  creditors  under  the  deed.  If 
the  Court  should  be  of  opinion  in  the 
affirmative,  then  judgment  of  non  pros,,, 
with  costs  of  defence,  was  to  be  entered  up 
for  the  defendants,  and  the  sum  of  125l 
was  to  be  given  up  to  the  defendants. 
If  the  Court  should  be  of  opinion  that 
the  execution  creditors  were  entitled,  as 
against  the  trustees,  to  part  of  the  proceeds 
of  the  goods  so  seized  by  the  sheriff,  then 
judgment  of  non/>ro«.,  with  costs  of  defence, 
was  to  be  entered  up  for  the  defendants,  and 
a  corresponding  part  of  the  sum  of  1 25/.  was 
to  be  given  up  to  the  defendants,  the  residue 
thereof  being  given  up  to  the  plaintiffs 

The  deed  mentioned  in  the  case  was  an 
indenture,  made  on  the  3rd  of  December 
1862,  between  William  Buaa^  of  109, 
Upper  Thames  Street,  in  the  city  of  Lon- 


don, provision-merchant,  of  the  first  part, 
and    Gteorge  William    Evans,   of  Lower 
Thames   Street,  broker,  Thomas  William 
Keogh,  of  Upper  Thames  Street;,  provi- 
sion-merchant, and   Edmund    Phillips,  of 
London  Street,  provision-merchant,  of  the 
second  part;  Nathaniel  Humphreys  of  the 
third  part;  and  the  several  persons,  com- 
panies and  partnership  ffrms  whose  names 
and  seals  are  set  and  i^xed  in  the  sche- 
dule hereto  (being  respectively  creditors  of 
the  said  William  Buss),  and  all  other  the 
creditors  of  the  said  William  Boss  of  the 
fourth  part.  And  it  recited  that,  "  whereas 
the  said  William  Buss  has  for  some  time 
past  carried  on  the  business  of  a  provision- 
merchant  at  109,  Upper  Thames  Street, 
under  the  style  or  firm  of  Buss  h  Leadham; 
and  whereas  the  said  William  Buss  being 
indebted  to  divers  persons  in  divers  sums  of 
money,  he,  on  the  25th  of  November  1862, 
called  a  meeting  of  his  creditors,  at  which 
meeting  it  was  resolved  by  all  the  CTeditors 
of  the  said  William  Buss  who  were  presentor 
represented  at  such  meeting,  that  the  said 
William  Buss  should  execute  an  assignment 
of  all  his  estate  and  effects,  to  be  wound  up 
and  administered  in  like  manner  (as  far  as 
the  difference  in  circumstances  would  admit) 
as  the  same  would  be  wound  up  and  ad- 
ministered in  bankruptcy  if  a  petition  for 
adjudication  were  filed  against  him  on  the 
day  of  the  date  of  the  resolution  now  in 
recital,   and  that  the   said  Q.  W.  Evans, 
T.  W.  Keogh  and  K  Phillips  should  be  the 
trustees  of  such  assignment,  and  Messis. 
Honey,  Son  k  Humphreys  the  managers ; 
and  that  the  said  assignment  should  con- 
tain a  release  to  the  said  W.  Buss,  and 
should  give  the  trustees  (^be  used  at  their 
discretion  absolutely)  all  such  rights,  powers 
and  authorities  as  under  the  bankrupt  laws 
they  or  the  creditors  could  or  might,  with 
the  authority,   approbation  or  consent  of 
the  Court  or  otherwise,  obtain  or  exerdse 
in  bankruptcy,  or  such  of  them  as  would 
be  obtained  or  exercised  under  an  assign- 
ment for  the  benefit  of  creditors,  induduig 
power  to  grant  or  make  such  allowances  to 
the  said  WiDiam  Buss  as  might  be  made  in 
bankruptcy,  and  that  the  said  assignment 
should  be   registered  in  bankruptcy,  and 
that  in  t^e  mean  time  the  resolution  now 
in  recital  should  be  deemed  to  be  an  instru- 
ment within  the  meaning  of  section  192. 
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of  the  Bankraptcy  Act,  1861^  and  should 
be  registered  under  the  same  if  considered 
expedient  by  the  trustees,  and  that  the 
signatures  of  the  creditors  to  the  said  reso- 
lution,  or  to  the  deed  to  be  prepared  in 
pursuance  thereof,  should  be  without  pre- 
judice to  their  rights  against  third  patties, 
or  to  any  securities  they  might  hold  or  be 
entitled  to  the  benefit  of"  And  it  granted 
and  assigned  the  whole  of  W.  Buss's 
property,  except  his  wearing  apparel,  to 
the  above-named  trustees,  upon  trust  to 
collect  and  ccHiYert  the  same  into  money, 
and  then  upon  trust  thereout  in  the  fix»t 
place  to  pay  all  costs  and  expenses  of  such 
collection,  &c  and  all  expenses  incidental 
to  any  meeting  of  creditors  held  aa  prelimi- 
nary to  the  deed ;  and  in  the  second  place 
to  pay  all  costs  and  expenses  incidentiELl  to 
the  execution  of  the  trusts  and  iNx>visioBB 
of  the  deed;  and  in  the  third  place  to  pay 
4md  discharge  rateably  and  without  any 
preference  or  priority  all  the  debts  due 
and  o^nng  from  the  said  W.  Buss  to  the 
said  creditors  (being  such  peisons  as  would 
have  been  entitled  to  rank  as  creditors 
in  bankruptcy  if  the  said  W.  Buss  had 
been  adjudicated  bankrupt  upon  a  peti- 
tion for  that  purpose  filed  on  the  25th  of 
November  1862) ;  and  it  was  thereby  agreed 
and  declared  that  if,  after  making  the 
several  payments  aforesaid,  there  ^ould 
remain  any  surplus  of  the  said  estate  and 
^ects,  monies  and  premises,  the  said  trus- 
tees or  trustee  should  stand  possessed  of 
such  surplus  upon  trust  for  Uie  said  W. 
Buss^  his  heirs,  executors,  administrators 
and  assigns  absolutely.  And  it  contained 
a  release  and  discharge  to  W.  Buss  from 
all  demands,  claims  and  debts  of  all  his 
creditors. 

Hannen  (Xorc?  with  him),  for  the  plaintiffs. 
— ^The  question  is,  whether  or  not  the  exe- 
cution creditor  is  entitled  to  hold  the  goods 
seized  under  the  writ  of  JL  fa.  against  the 
trustees  of  the  deed.  Judgment  was  signed 
at  11*30  A.M.  on  the  3rd  of  December 
1862.  On  the  same  3rd  of  December,  at 
10  o'clock,  the  execution  debtor  executed 
the  deed  in  pursuance  of  a  resolution  of  the 
25th  of  November  1862.  Now  the  deed 
contains  an  absolute  assignment  of  all  the 
debtor^s  property;  therefore  at  common  law 
such  property  under  the  deed  passes  to  the 
trustees;  it  lies  on  the  other  side  to  displace 


the  common-law  operation  of  the  deed.  It 
may  perhaps  be  ai^ed  that  inasmuch  as 
judgment  was  signed  on  the  same  day  that 
the  deed  was  executed,  the  judgment  will 
take  pri<»ity  over  the  deed,  on  the  authority 
of  the  cases  of  The  Queenv.  EduKird8{\)  and 
Wright  v.  MilU{2),  The  first  was  the  case 
of  an  extent  at  the  suit  of  the  Crown,  and 
no  doubt  in  such  cases  the  goods  are  bound 
&om  the  date  of  the  judgment;  but  the  same 
rule  does  not  hold  with  regard  to  writs  of 
JL  /a,f  for,  by  the  provisions  of  the  Mercan- 
tile Law  Amendment  Act,  (19  &  20  Vict, 
a  97.)  the  goods  are  not  bound  until  actual 
seizure.  Again,  if  the  property  passed  to 
the  truatees  under  the  deed,  the  sheriff  had 
no  right  to  seize.  The  only  restraint  upon 
the  property  passing  is  that  imposed  by  the 
act  which  requires  that  bills  of  sale  shall  be 
registered— the  17  <k  18  Vict,  c  36.  Then 
eidier  the  act  must  be  complied  with  or  the 
case  does  not  fiJl  within  the  act  It  does  not 
come  within  the  act,  for  by  the  7th  section 
"assignments  for  the  benefit  of  the  creditors 
of  the  person  making  or  giving  the  same  ** 
are  excluded  from  the  operation  of  the  act. 
The  Court  then  called  on — 

HayeSy  Seiy,  (Thrupp  with  him),  for  the 
defendants. — The  deed  is  fraudulent  under 
13  Eiiz.  c  5.  The  defendants  are  judgment 
creditors,  and  as  such  are  defeated  and  de- 
layed in  obtaining  the  costs  of  their  judg- 
ment If  the  defendants  can  come  in  under 
this  deed  and  claim  an  equal  benefit  with 
other  creditors,  then  the  deed  would  not  be 
void  within  the  statute  13  Eliz.  c  5  ;  for 
Fickstock  V.  Lygler  (3)  is  an  authority  to 
shew  that  the  deed  would  not  be  void  under 
that  statute,  though  made  to  delay  the  de- 
fendants of  their  execution.  Oioen  v.  Body 
(4)  and  James  v.  Whitbread{5)  shew  thi^ 
if  a  deed  excludes  any  creditor  it  is  void 
under  the  statute  1 3  Eliz.  c.  5.  It  must  be  a 
deed  for  the  benefit  of  all  creditors.  Now, 
to  entitle  the  defendants  to  the  costs  of  their 
judgment,  it  is  essential  that  the  judgment 

(1)  9  Exch.  Rep.  32 ;  i.  c.  23  Law  J.  Rep.  (n.s.) 
Exch.  42 :  in  error,  9  Exch.  Rep.  628 ;  a.  c.  23  Law 
J.  Rep.  (n.s.)  Exch.  166. 

(2)  4  Hurl,  ft  N.  488;  lc.  28  Law  J.  Rep.  (K.s.) 
Exch.  223. 

(3)  3  M.  &  S.  371. 

(4)  5  Ad.  &  E.  28 ;  ■.  c.  5  Law  J.  Rep.  (N.s.) 
E.B.  191. 

(5)  11  Com.  B.  Rep.  406;  ■.  c.  20  Law  J.  Rep. 
(K.s.)  C.P.  217. 
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should  be  obtained  before  the  bankruptcy 
of  Buss.  The  181st  section  of  the  Bank- 
ruptcy Law  Consolidation  Act,  1849,  is 
express  on  this  point:  it  enacts  ''that  if 
any  plaintiff  in  any  action  at  law  6r  suit  in 
equity,  or  petitioner  in  bankruptcy  or  lunacy, 
shall  have  obtained  any  judgment,  decree  or 
order  against  any  person  who  shall  thereafter 
become  bankn^pt  for  any  debt  or  demand, 
in  respect  of  which  such  plaintiff  or  peti- 
tioner shall  prove  under  the  bankruptcy, 
such  plaintiff  or  petitioner  shaD  also  be  en- 
titled to  prove  for  the  costs  which  he  shall 
hAveincnnedinobtainingthe  same,  although 
such  costs  shall  not  have  been  taxed  at  ti^e 
time  of  the  bankruptcy."  Here  the  judg- 
ment was  signed  on  the  3rd  of  December. 
The  same  day  the  deed  was  executed;  but 
the  signing  of  the  judgment,  being  a  judicial 
act,  relates  to  the  first  moment  of  the  day 
when  it  was  signed;  and,  if  there  was  nothing 
in  the  deed  to  prevent  it,  the  defendants 
would  be  entitled  to  prove  for  the  costs, 
because  the  judgment  was  obtained  before 
the  bankruptcy.  But  the  trust  contained  in 
the  deed  is  limited  only  to  those  persons 
who  would  have  been  entitled  to  rank  as 
creditors  in  bankruptcy  if  the  said  William 
Buss  had  been  adjudged  bankrupt  on  the 
25th  of  November  1862.  By  this  clause  of 
the  deed  the  defendants  are  precluded  from 
proving  for  the  costs  of  their  judgment, 
because,  if  the  debtor  is  to  be  treated  as 
having  been  adjudged  bankrupt  on  the  25th 
of  November,  the  adjudication  would  be 
prior  to  the  judgment 

iTonnai,  in  reply. — In  order  to  avoid  a 
deed  under  the  statute  of  Elizabeth  there 
must  be  fraud,  and  fruud  is  a  question  for 
the  jury — Twyn^s  ecue  (6),  A  mere  mistake 
in  tlie  deed  will  not  avoid  it.  There  is  no 
suggestion  here  that  there  is  fraud,  or  any 
fraudulent  intention  of  excluding  any  cre- 
ditor ;  nor  is  it  a  voluntary  deed,  because 
the  assignment  is  made  for  a  valuable 
consideration :  it  is  made  in  consideration 
of  the  creditors  releasing  their  rights.  Then, 
does  the  deed  exclude  any  creditor)  It 
recites  that  Buss,  the  debtor,  on  the  25th 
of  November  1862,  called  a  meeting  of  his 
creditors,  at  which  it  was  resolved  that  he 
should  execute  an  assignment  of  all  his 
estate  and  effects,  to  be  wound  up  and  ad- 

(6)  8  Co.  Hep.  80;  ■.€.  1  8miih*s  Lead.  Cm.  1. 


ministered  In  like  manner  as  tiie  same  would 
be  wound  up  and  administered  in  bank- 
ruptcy, if  a  petition  for  a4]iidicalion  id 
bankruptcy  were  filed  against  him  en  &e 
day  of  the  date  of  the  resolution ;  and  then 
the  deed  conveys  the  property  to  trustees 
for  such  as  would  have  been  entitled  to 
rank  as  creditors  in  bankruptcy :  not,  as 
has    been    suggested;    as    if    Buss    had 
been  adjudged  bankrupt  on  the  25th  of 
November  1862,  but  as  if  he  had  been 
adjudged  bankrupt  on  a  petition  filed  on 
the  25th  of  November  1862.     The  defen- 
dants  were  creditors  on  the  Srd  of  Decem- 
ber; then,  by  virtue  of  the  181st  section  <^ 
the  Bankrupt  Law  Consolidation  Act,  1849, 
they  may  be  entided  to  the  costs  de  mere- 
meiUo;  but  whatever  the  defendants'  ri^ts 
may  be  under  that  section,  they  are  in  no 
way  deprived  oi  them  by  the  deed. 

Pollock,  C.R — ^The  question  is,  lAether 
the  execution  creditor  is  entitled  to  retaia 
the  fruits  of  his  judgment  and  execution, 
or  whether  the  trustees  under  tiie  deed  are 
entitled  to  the  proceeds  of  the  goods.  We 
are  all  of  opinion  that  the  execution  ereditor 
is  notentided  to  retain  the  goods  as  against 
the  trustees.  It  is  perfectly  clear  that  the 
deed  is  not  void  under  like  ststute  of  Eliar 
beth.  All  the  requirements  of  the  Bank- 
ruptcy Act,  1861,  having  been  complied 
with,  I  thkik  that  this  is  a  good  deed 
within  the  meaning  of  that  aet  There  is 
no  foundation  for  the  argument  that  there 
is  any  intention,  as  gatliered  from  tite  deed, 
to  exclude  any  creditor  from  executing  it 

Bramwbll,  B. — I  am  of  the  same  opin- 
ion. The  deed  is  effectual  to  pass  tiie  pro- 
perty to  the  trustees,  unless  it  be  void  under 
the  statute  of  ElizabetL  Now,  in  order 
that  a  deed  should  be  a  void  deed  under 
that  statute,  there  must  be  some  real  fraud; 
for  instance^  something  amounting  to  an 
absolute  untruth.  This  deed  is  perfectly 
honest ;  and,  to  my  mind,  not  a  void  deed 
under  tiie  statute  of  Elizabeth. 

Chanvkll^  R — I  am  also  of  opinion 
that  the  deed  is  not  void  under  the  statute 
of  Eliabeth.  It  is'  aigued  that  the  judg- 
ment creditor  could  not  prove  for  his  costs: 
the  deed  does  not  take  away  any  right  the 
creditor  had.  Whatever  rights  he  may  hsve 
as  to  proving  for  his  costs,  he  still  retains 
them. 
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PtooTT,  B. — Jt  is  quite  clear  that  the 
effect  of  thedeed  with  regard  to  the  execution 
creditor  proving  his  debt  is  the  same  as  if  the 
defendant  had  been  made  a  bankrupt  and 
the  execution  creditor  had  then  proved.  This 
deed  does  not  at  all  remove  hun  from  that 
position. 

Judgment  for  the  phintift. 


1864 
Nov 


64.     j 
.  21.  I 


THE  ATTOBNET  GENERAL  tf. 
THE  COUNT  AND  COUNTESS 
BLUCHEB  DE  WAHU3TATT. 


Legacy  and  Srtccession  Duties — Domieil, 

Tegtatrix,  an  unmarried  Engluhiwoma$iy 
in  1849  went  to  reside  abroad  at  the  hotue 
of  her  married  sister  at  By  in  Germany, 
She  vended  therey  eantributiny  towards  the 
expenses  of  housekeeping^  until  1863,  in 
fMeh  year  she  died  Her  property  con- 
sisted of  money  invested  in  English  securp- 
iiesy  but  she  also  possessed  a  valuable  library y 
which  she  caused  to  be  transported  to  B, 
She  occasionally  came  over  to  England  with 
her  married  sister  to  visit  her  friends,  and 
while  in  Englcmd  in  May  1854  she  made 
her  willy  describing  herself  as  now  on  a 
visit  to  my  sister  C,  bequeathing  her  pro- 
perty to  trustees  to  pay  the  annual  income  to 
her  sister  for  life  for  her  separate  usCy  with- 
out power  of  anticipationy  and  with  a  power 
of  appointment  to  her  sister  by  deed  or  wilL 
Thefemaledefendanty  assoleexecutriXy  proved 
the  will  in  the  Probate  Court.  The  testatrix 
told  her  sister  that  if  she  survived  her  she 
should  continue  to  live  in  Cfermanyy  and  that 
nothing  wouldinduee  her  toretum  toErtglandy 
except  on  an  occasional  visit.  She  also  named 
the  churchyard  where  she  wished  to  be  buriedy 
amd  where  she  was  afterwards  buried: — 
Held,  that  her  acts  and  declarations  did  not 
shew  a  sufficient  intention  to  change  her 
domicil;  and,  assuming  she  intended  to 
give  up  her  English  domiciiy  that  until  she 
acquired  a  new  domiciiy  her  English  domicil 
continued;  and  that  the  Crown  was  entitled 
to  legacy  duty. 

Held,  alsoy  on  the  authority  of  Be  Cap- 
devielle  (1)  and  Wallop's  Trusts  (2),  ^uU 


(1)  88  Law  J.  Rap.  (if.B.)  Exch.  806;  s.o.  2 
H.  h  G.  985. 

(2)  88  Law  J.  Rep.  (v.s.)  Chane.  851. 


the  Succession  Duty  Act  (16  df  17  Vict, 
c.  51.)  applies  to  all  persons  wherever 
domiciled. 

This  was  an  information  by  the  Attor- 
ney General,  to  obtain  from  the  defen- 
dant Madeline  Countess  Blucher,  who  is 
the  sole  executrix  of  the  will  of  Justina 
Davidson  Dallas,  spinster,  deceased  (here- 
inafter referred  to  as  the  testatrix),  pay- 
ment of  the  legacy  duty  which  had  become 
due  to  Her  Majesty,  in  respect  of  the  per- 
sonal estate  of  the  testatrix  in  case  she 
were  at  the  time  of  her  death  domiciled 
in  England,  or  pa3nDient  of  the  succession 

•  duty  which  had  become  due  in  respect  of 
the  same  estate,  or  some  part  thereof,  in 
case  the  domicil  of  the  testatrix  at  the 
time  of  her  death  were  not  EnglisL 

The  questions  for  the  decision  of  the  Court 
are,  whether  the  testatrix  was  at  the  time 
of  her  death  domiciled  in  England,  and  if 
not,  whether  succession  duty  is  payable  in 
respect  of  such  part  of  her  personal  estate 
as  was  at  the  time  of  her  death  situate  in 
this  country. 

The  testatrix  was  the  sister  of  the  defen- 
dant Madeline  Countess  Blucher,  and  died 
at  Count  Blucher  s  house,  in  Baden-Baden, 
some  time  in  or  shortly  before  the  month 
of  September  1863.  She  was  the  daughter 
of  English  parents  (her  father,  Sir  Robert 
Dallas,  having  formerly  been  Chief  Justice 
of  the  Court  of  Common  Pleas)  and  was 
bom  in  the  year  1804,  at  Brighton,  in  the 
county  of  Sussex,  and  she  continued  to 
reside  in  some  part  of  the  United  King- 

*  dom  till  1849;  when,  in  consequence  of  the 
death  of  her  mother  and  sole  surviving 
parent  Lady  Dallas,  she  left  England  and 
went  to  reside  with  her  sister,  the  defen- 
dant Madeline  Countess  Blucher  and  the 
Count  her  husband,  and  continued  to  reside 
with  them,  sometimes  at  Baden-Baden  and 
at  other  times  at  Berlin  (paying  occasional 
visits  to  this  country),  down -to  the  time 
of  her  death  as  before  mentioned. 

On  the  occasion  of  one  of  these  visits, 
which  took  place  in  the  year  1854,  and 
whilst  she  was  staying  at  the  house  of  her 
sister,  the  wife  of  Lieut -Col.  Passy,  No.  1, 
Cumberland  Terrace,  Regent's  Park,  Ix>n- 
don,  the  testatrix  made  and  executed  in 
the  manner  and  with  the  formalities  re- 
quired by  the  laws  of  this  country  with 
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Mspect  to  wills,  her  last  will  and  testament 
in  writing,  whidi,  so  far  as  it  is  material 
here  to  state  the  same,  was  in  the  following 
terms:  ''I  Justina  Davidson  Dallas,  now 
on  a  visit  to  my  sister  Catherine,  the  wife 
of  Lieut-CoL  Passy,  at  her  residence.  No.  1, 
Cumberland  Terrace,  Regent^s  Park,  in  the 
county  of  Middlesex,  spinster,  do  hereby 
make  my  last  will,  and  I  appoint  and 
request  my  cousin  Heniy  Davidson,  ci 
Lime  Street  Square,  in  the  city  of  London, 
and  my  nephew  Robert  William  Dallas,  of 
Manor  House,  Kineton,  in  the  county  of 
Warwick,  Esquires,  to  be  trustees  in  cany- 
ing  the  same  into  execution;  and  I  do 
hereby  give  to  them,  their  heirs,  executors 
and  administrators,  all  estates  which  may 
be  vested  in  me  as  trustee  or  mortgagee, 
subject  nevertheless  to  the  trusts  and  equi- 
ties affecting  the  same;  and  I  also  give  to 
them  all  my  real  and  personal  estate  which 
may  belong  to  me  or  be  subject  to  my  dis- 
posal at  my  death,  and  I  direct  that  the 
annual  income  thereof  shall  be  paid  to  my 
sister  Madeline  Countess  Blucher  for  her 
life,  for  her  own  sole  and  separate  use 
without  power  of  anticipation,  and  that 
after  her  death  as  well  the  capital  as  the 
income  of  all  my  said  property,  shall  be 
paid  and  applied  in  such  manner  as  she 
shall  by  any  deed  or  writing  or  by  her  last 
will  duly  executed  appoint"  And  the  tes- 
tatrix appointed  her  said  sister  Madeline 
Countess  Blucher  to  be  sole  executrix  of 
her  will,  as  by  production  of  the  said  will 
or  the  probate,  or  an  office  copy  thereof 
will  appear. 

The  defendant  Madeline  Countess  Blucher, 
with  the  assent  of  the  count  her  husband, 
duly  proved  the  said  will  in  the  principal 
registry  of  Her  Majesty's  Court  of  Probate 
on  the  26th  of  September  1863,  and 
thereby  became  and  is  now  the  sole  personal 
legal  representative  of  the  said  testatrix, 
and  she  has  possessed  herself  of  all  the  per- 
sonal estate  of  the  said  testatrix,  which  was 
of  very  large  amount,  and  much  more  than 
enough  for  payment  of  her  debts  and  funeral 
and  testamentary  expenses,  all  of  which 
have  in  fact  been  some  time  since  paid. 
The  personal  property  in  this  country  be- 
longing to  the  testatrix  at  the  time  of  her 
death  consisted  (as  is  alleged  by  or  on  behalf 
of  her  said  executrix)  of  a  cash  balance  of 
298/.  Is.  dd.  in  the  hands  of  her  bankers, 


a  smn  of  908^  5«.  3(/.  due  to  her  for  ptiii- 
cipal  and  interest  from  Messrs.  Davidson 
4  Co.,  and  also  a  sum  of  400^  stockin  ths 
Bank  of  England,  a  sum  <^  600^  East  India 
Stock, a  sum  of  8,765^  Os.  lid  consolidated 
3^  per  cent  Bank  annuities,  a  sum  of 
1,356^  lis.  6d  reduced  3i  per  cent  Bank 
annuities,  anda  snm  oi  9^il3l.  13*.  5d  new 
3/.  per  cent  Bank  annuities,  aU  respectively 
standing  in  her  name  in  the  proper  books 
kept  for  that  purpose.  The  testatrix  was  abo 
owner  of  other  personal  estate  which  was 
situate  abroad,  but  iJie  Attorney  General  is 
ignorant  as  to  the  particulars  thereof 

The  defendant  Madeline  Countess  Blucher 
has  not  paid  any  legacy  or  succession  daty 
in  respect  of  any  part  of  the  personal  estate 
of  the  said  testatrix,  notwithstanding  thai 
application  has  been  made  to  her  requinng 
her  to  do  so,  and  she  declines  to  pay  any 
duty  whatever  in  respect  tiiereof^  allegiog 
that  she  is  advised  that  the  testatrix  was 
not  at  the  time  of  her  death  domiciled  in 
England,  but  was  domiciled  in  Baden-Baden, 
and  that  consequently  no  duty  whatever  is 
payable  in  this  coontiy  in  respect  of  her 
personal  estate. 

The  Attorney  Qeneral  insists,  on  the  con- 
trary, that  the  testatrix  retained  her  original 
English  domidl  down  to  and  at  the  time  of 
her  death,  and  that  therefore  all  her  personal 
property  wherever  situate  is  liable  to  pay- 
ment of  legacy  duty.  And  that  even  if  it 
should  appear  that  the  testatrix  has  acquired 
a  foreign  domicil,  succession  duty  is  payable 
to  the  Crown  in  respect  of  all  the  put  at 
least  of  her  personal  property  which  was  at 
the  time  of  her  death  actually  situate  in  this 
country,  and  that  in  either  case  the  defendant 
Madeline  Countess  Blucher,  as  such  execu- 
trix as  aforesaid,  is  liable  to  pay  such  legacy 
or  succession  duty  as  may  be  found  to  be 
payable  accordingly. 

The  answer  to  the  information,  so  far  as 
is  material  to  the  present  case,  was  as 
follows : 

Justina  Davidson  DaUas,  spinster,  in  the 
said  information  mentioned,  was  the  sister  of 
me  Madeline  Countess  Blucher  de  Wahlstatt 

The  said  J.  D.  Dallas  was  the  daughter 
of  English  parents.  Her  father.  Sir  Bobert 
Dallasf  was  formerly  Chief  Justice  of  the 
Court  of  Common  Pleas. 

The  said  J.  D.  DaUas  was  bom  in  the 
year  1804,  at  Brighton,  in  the  county  of 
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Sussex,  and  she  continued  to  reside  'with 
her  parents  in  some  part  of  the  United 
Eingdom  until  the  year  1849,  where  her 
mother,  who  had  survived  her  father, 
died. 

Shortly  after  the  death  of  the  said  Lady 
Dallas,  the  said  J.  D.  Dallas  left  England 
and  came  to  reside  with  us  at  Baden* 
Baden  aforesaid,  and  from  the  time  of 
her  BO  leaving  England  as  aforesaid, 
until  her  death,  the  said  J.  D.  Dallas 
always  resided  with  us,  and  during  that 
period  she  had  no  other  home  or  place  of 
residence. 

On  leaving  England  the  said  J.  D.  Dallas 
discharged  her  English  maid  and  took  a 
German  maid  into  her  service,  and  she 
caused  a  large  and  valuable  libraiy  of  books 
(which  was  the  only  movable  property  be- 
longing to  her  in  the  United  Kingdom,  with 
the  exception  of  her  money  invested  there) 
to  be  sent,  and  the  same  were  accordingly 
sent,  to  her  abroad,  and  she  thenceforward 
kept  the  same  in  our  house.  She  had  no 
real  estate  of  any  kind,  nor  any  other  pro- 
perty whatever,  except  her  clothes,  trinkets^ 
and  the  like,  and  the  said  invested  money. 
She  never  returned  to  this  country  or  left 
Baden-Baden,  except  for  a  few  occasional 
visits,  which  she  always  made  in  my  com- 
pany, and  which  took  place  in  the  years 
1850, 1854, 1857  and  1859,  and  since  which 
last-named  year  she  never  left  Baden-Baden 
to  the  time  of  h^r  death. 

From  the  year  1849,  she  always  contri- 
buted her  share  towards  the  expenses  of  our 
housekeeping.  She  often  told  me,  the  said 
Countess  Blucher  de  Walhstatt,  that  if  she 
were  to  survive  me  she  should  still  continue 
to  live  in  Germany,  thereby  meaning,  as  I 
believe,  in  Baden-Baden  or  the  neighbour- 
hood, and  that  nothing  would  induce  her 
to  return  to  England,  except  on  an  occa- 
sional visit  to  one  of  her  sisters. 

In  the  year  1854,  she  named  to  me  the 
churchyard  at  Lichtenthal,  near  Baden- 
Baden,  as  the  place  where  she  wished  to  be 
buried.  We  believe  she  never  altered  that 
wish,  and  in  compliance  therewith  we  have 
buried  her  there. 

About  two  years  before  her  death  an 
additional  room  was  built,  solely  for  her 
accommodation,  to  the  house  in  which  we 
were  then  living  and  still  live  at  Baden- 
Baden,  and  which  house  is  the  {»x>perty  of 


me,  the  said  Gustave  Count  Blucher  de 
Wahlstatt 

On  the  1st  day  of  March  1854  the  said 
J.  D.  Dallas  made  a  holograph  will  at 
Baden-Baden,  by  which  she  bequeathed  all 
her  property  to  me  Countess  Blucher,  in- 
dependent of  my  husband,  and  requested 
her  cousin  H.  Davidson  and  her  nephew 
R  Dallas  to  become  trustees  for  the  execu- 
tion of  the  same,  and  she  appointed  me 
Countess  Blucher  sole  executrix  of  her  now 
stating  will.  And  the  now  stating  will  was, 
we  believe,  duly  executed  so  as  to  be  a 
proper  formal  will  in  Baden-Baden  afore- 
said. 

Shortly  aft»r  making  the  last-stated  will, 
J.  D.  Dallas,  came  to  England  on  a  visit 
to  her  sister  Catherine,  wife  of  lieut-CoL 
Passy,  who  resided  at  1,  Cumberland 
Terrace,  Regent's  Park,  and  whilst  there 
she  made  a  will,  dated  the  6th  of  May 
1854,  which  was,  we  believe,  her  last 
will  and  testament,  and  which  is,  we 
believe,  accurately  stated  in  theinformsr 
tton. 

We  believe  that  such  last-mentioned  v?ill 
was  duly  executed  and  attested,  so  as  to 
be  a  proper,  formal  and  effectual  testamen- 
tary instrument  both  in  Baden-Baden  and 
m  this  country^ 

On  the  15th  of  June  1863  J.  D.  DaUas 
died  at  our  house  at  Baden-Baden,  and,  as 
we  believe,  without  having  revoked  or 
altered  the  last-stated  wilL  No  legacy  or 
succession  duty  has  been  paid  in  this 
country  in  respect  of  any  part  of  the  pro- 
perty, and  I,  Countess  Blucher,  submit  that 
none  is  payable. 

We  submit  that  J.  D.  Dallas  was  for 
some  years  prior  to  the  time  of  her  death 
domiciled  at  Baden-Baden,  and  that  her 
personal  property  can  only  be  affected  by 
the  law  of  her  domidl,  and  that  the  revenue 
laws  and  fiscal  regulations  of  any  country 
in  which  such  personal  property  or  any 
part  thereof  happened  to  be  locally  situate 
at  the  time  of  her  death  ought  not  to  apply 
and  do  not  apply  to  such  personal  property, 
otherwise  it  would  follow  that  ike  same 
might  be  doubly  taxed,  viz.,  both  by  the 
country  in  which  the  deceased  was  domiciled, 
and  also  by  that  in  which  such  property 
was  locally  situate  ;  and  that  the  personal 
property  of  a  natural-bom  subject  of  England 
domiciled  here  mighty  if  locally  situate  in 


32 


COURT  OF  EXCHEQUER : 


[N,& 


another  conntiyy  be  subject  to  a  like  double 
tax. 

The  Attorney  Greneraly  The  Solicitor 
Oeneral,  Locke^  and  Ilanton  (of  the  Chancery 
bar),  for  the  Crown. — ^The  questions  for  the 
Court  are,  whether  the  Crown  is  entitled  to 
legacy  duty,  and  if  not,  whether  it  is  entitled 
to  succession  duty.  If  the  testatrix  was  domi- 
ciled in  England,  it  is  clear  that  legacy  duty 
attaches^;  if,  however,  the  Court  should  be  of 
opinion  that  she  is  not  domiciled  in  England, 
then  the  Crown  wUl  claim  succession  duty, 
on  the  authority  of  the  cases  Be  CapdevielU 
(1)  and  Re  WaUop'e  TrusU  (2).  Was  the 
testatrix  then  domiciled  in  Elngland  ?  Her 
domicil  of  origin  was  clearly  I^glish.  She 
lived  in  England  until  1 849,  and  then,  on 
the  death  of  her  surviving  parent,  went  to. 
live  with  her  sister  abroad.  K  the  facts  and 
her  conduct  be  looked  at,  instead  of  her 
declarations,  they  all  tend  to  shew  an  Eng- 
lish domiciL  Her  property  is  in  England. 
She  firom  time  to  time  revisits  England, 
and  makes  her  will  in  England — which  is 
an  English  will,  admitted  to  probate  in 
England,  and  has  to  be  administered  ac- 
cording to  the  peculiar  principles  and  doc- 
trines of  the  English  Court  of  Chancery. 
She  never  had  a  house  of  her  own  abroad, 
but  lived  with  her  sister,  and  contributed 
to  the  expenses  of  the  housekeeping.  Then 
what  is  her  declaration  1  it  is  that  if  she 
survived  her  sister,  she  would  continue  to 
reside  in  Germany — she  does  not  say  Baden- 
Baden,  but  Germany  generally.  There  is  no 
evidence  of  the  testatrix  having  any  settled 
preference  for  Baden-Baden.  If  tiien  she 
has  changed  her  domicil,  in  what  part  of 
Germany  is  her  new  domicil  1  There  is  also 
a  declaration  that  she  wished  to  be  buried 
in  a  particular  churchyard,  but  that  could 
only  mean  if  she  died  at  Baden-Baden. 
Suppose  she  had  died  while  on  a  visit  to 
her  sister  in  London,  surely  it  could  not 
have  been  her  intention  that  in  such  cas^ 
she  should  have  been  buried  at  lichtenthaL 
Neither  of  these  declarations  are  sufficiently 
definite.  The  definition  of  domicil,  laid  down 
by  Mr.  Justice  Story,  c  3.  a.  56,  and  to 
be  found  in  the  old  authorities — Aikman  v. 
Aihnan  (3) — ^is  narrowed  by  the  definition 

(1)  88  Law  J.  Rep.  (h.b.)  Ezch.  806;  8.o.  2  H. 
ft  C.  985. 

(2)  88  Law  J.  Rep.  (n.b.)  Chanc.  851. 
(8)  2  Maoq.  Sooioh  Appeali,  S54. 


given,  by  Lord  Oranwortli,  in  WMdur  v. 
Hufne  (4)  and  Moorhouse  v.  Lord  (5).  In 
the  last  case  he  says,  ^'In  order  to  acquin 
a  new  domidl  a  man  must  intend  qwienmi 
in  iUo  exuere  patriank.  It  was  not  eooogh 
that  a  man  merely  meant  to  take  another 
house  or  to  go  to  some  of^her  place,  and 
that  on  acooont  of  his  health  or  for  some 
other  reason  he  thought  it  tolerably  ootain 
that  he  had  better  remain  there  all  the  days 
of  his  life.  A  man  did  not  lose  his  domial 
of  origin  or  his  presumed  donueil  mer^ 
because  he  went  to  some  other  place  that 
suited  his  health  better,  unless  he  meant, 
either  on  account  of  his  health  or  from 
some  other  motive,  to  cease  to  be  a  Scotch- 
man and  become  an  Englishman,  a  French- 
man, oraGennan."  That  definition,  though 
thought  to  be  too  extensive,  was  substan- 
tially adopted  by  this  Court  in  Be  Capde- 
vieUe  (I),  and  is  applicable  to  the  present 
case.  The  sole  reason  the  testatrix  went  to 
Baden-Baden  was  because  her  sister  re- 
sided there.  It  is  not  contended  that  it  is 
necessary,  to  obtain  a  for«gn  domicil,  that 
the  testatrix  should  take  an  oath  of  alle- 
giance to  a  foreign  iHance,  nor  that  she 
^ould  obtain  a  municipal  domicil ;  but 
there  must  be  on  her  part  an  intention  to 
renounce  the  diaracterof  an  Engiiahwomi^ 
as  fBtf*  as  she  can.  She  has  not  done  so. 
Her  acts  negative  any  such  intention,  and 
her  dedarationa  when  examined  are  not 
inconsistent  with  her  acts.  With  regard  to 
the  question  whether  succession  duty  is 
payable,  that  point  has  been  decided  in 
favour  of  the  Crown  in  Be  CapdevieiU  (1), 
following  the  case  of  Walkp*M  Tnuta  {2). 
Turner,  L.  J.  in  that  case  says,  ^  Not  onhf 
is  the  act^  in  the  2nd  section,  which  defines 
what  shaJl  be  deemed  a  succession,  wide 
and  general  in  its  terms,  but  the  definition 
there  given  extends  to  and  embraces  not 
*  only  testamentary  dtspositions,  but  dispo- 
sitions of  every  description,  by  way  of  settle- 
ment or  otherwise,  and  dispositions  not 
only  of  personal  but  of  real  property  alsa 
The  act^  therefore,  was  clearly  intended  to 
extend  to  cases  which  can  in  no  waj  be 
affected  by  the  rule  that  mobilia  $eqmaUur 
personam," 

(4)  7  H.L.  Cas.  124 ;  t.  o.  28  Law  J.  Bep.  (v.8.) 
Cbanc.  896. 

(5)  82  Law  X  Rep.  (ir.s.)  Cbano.  890,898;  i.  c 
10  H.L.  Cas.  272,  283. 
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They  also  died  Tkanuan  v.  the  Advocate 
General  (6). 

J.  D.  Coleridge  and  E.  E,  Kay,  for  the 
defendant — ^Fint,  as  to  the  legacy  dnty. 
Did  the  testatrix  acquire  a  foreign  domicil? 
Taking  the  law  with  respect  to  a  change 
of  domidl  to  be  as  decided  in  Re  Gap- 
devieUe  (1),  and  the  definition  of  domicil 
in  Moorhouse  v.  Lord  (5)  to  be  cor- 
rect, and  that  a  person  to  acquire  a 
new  domicil  must  intend  quateihus  in  illo 
exuere  pcUriam,  what  more  could  the 
testatrix  do,  short  of  naturalization  — 
which,  it  is  admitted,  is  not  necessary — 
than  she  has  done  to  shew  such  an  inten- 
tion 1  At  her  mother's  death  she  goes  to 
Baden-Baden,  to  her  sister.  She  discharges 
her  English  maid  and  engages  a  foreign 
maid;  lives  with  her  sister,  not  as  a  visitor, 
but  paying  her  share  of  the  expenses  of  the 
establishment  She  takes  with  her  a  valu- 
able library  of  books,  which  is  all  the 
movable  property  she  has ;  she  therefore 
takes  everyUiing  with  her  that  she  can 
take,  and  she  never  returns  to  this  country, 
except  with  her  sister,  and  then  only  to 
visit  her  friends.  Apart  from  the  fact  that 
the  Countess  Blucherismarried,  the  testatrix 
is  in  the  same  position.  Then,  there  is 
her  declaration  that  after  her  sister's  death 
she  should  continue  to  live  in  Cennany, 
by  which  it  is  believed  she  meant  Baden- 
BEbden,  and  that  nothing  could  induce  her 
to  return  to  England,  except  on  an  occa- 
sional visit ;  and  that  declaration  is  uncon- 
tradicted. There  is  also  her  declaration 
as  to  the  place  where  she  wished  to  be 
buried ;  and  in  her  will  she  describes  her- 
self as  on  a  visit  to  her  sister. 

[Pollock,  C.B.  —  She  does  not  style 
herself  of  Baden-Baden.  Is  not  the  will 
just  as  if  she  had  said,  by  this  act  I  retain 
my  English  domicil?] 

No,  because  she  znakes  a  will  at  Baden- 
Baden,  and  for  fear  that  there  should  be 
a  doubt  as  to  the  validity  of  that  wUl,  she 
makes  another  one  in  England,  about  which 
there  can  be  no  doubt  What  more  could 
an  unmarried  lady  do  to  acquire  a  new 
domicil  than  to  go  abroad,  Hve  and  die 
abroad,  and  express  her  intention  never 
again  to  return  to  live  in  England  ?  As  to 
whether  she  intended  to  acquire  a  Prussian 

(6)  12C1.  &F.1. 
Nxw  BiRiit,  84.  — ExcHKQ. 


domicil  or  one  at  Baden-Baden,  it  is  suffi- 
cient for  the  defendant  to  shew  that  the 
testatrix  intended  to  acquire  a  foreign 
domicil.  It  is  immaterial  what  other  she 
did  acquire.  It  is  incumbent  on  the  de- 
fendant, in  order  to  shew  that  the  testatrix 
intended  to  acquire  a  foreign  domicil,  to 
make  out  two  things  :  first,  the  factum  of 
residence  abroad;  secondly,  the  animtu 
manendi.  The  first  is  clear  and  indis- 
putable ;  and  it  is  submitted  that  thefte  is 
sufficient  evidence  on  the  other  point  to 
constitute  a  foreign  domicil.  With  regard 
to  the  second  point,  as  to  whether  succession 
duty  is  chargeable  against  the  defendant, 
it  is  admitted  that  the  cases  of  Re  Cap- 
devielle  (1)  and  Wallop's  Trusts  (2)  are 
decisive  on  the  point,  and  cannot  be  ques- 
tioned in  this  court. 

The  Attorney  General  was   not  called 
upon  to  reply. 

Pollock,  C.B. — ^There  can  be  no  doubt, 
adhering  to  the  doctrine  laid  down  in  the 
recent  case  of  Capdevielle  (1),  that  the  judg- 
ment of  this  Court  must  be  for  the  Crown, 
on  the  ground  that,  at  any  rate,  succession 
duty  will  be  payable.  I  believe  we  are  all 
pt^^red  to  ^e  jadgment  upon  the  other 
point,  namely,  that  there  is  no  sufficient 
evidence  that  this  lady  had  changed  her 
domicil  Probably  if  you  had  asked 
the  lady  herself  she  would  have  said, 
I  know  nothing  about  domicil ;  I  know 
nothing  about  the  law  of  domicil;  I 
had  no  intention  of  becoming  a  German 
instead  of  an  English  lady.  It  is  very  true 
that  as  long  as  my  sister  lives,  I  certainly 
mean  to  live  with  her;  but  I  cannot  exactly 
say  whether,  if  I  should  survive  her,  and 
should  have  some  surviving  relatives  in 
England,  I  may  possibly  not  go  back  to 
my  own  country  ;  but  I  shall  go  back  with 
very  great  reluctance,  for  I  prefer  living  in 
the  same  country  with  my  sister.  But  that 
is  a  totally  different  thing  from  a  change 
of  domicil ;  and  when  Mr.  Coleridge  asked 
the  question,  '^  in  what  way  is  an  English 
lady  to  change  her  domicill"  the  answer  is, 
that  this  does  not  change  her  domicil.  It  is 
very  difficult  to  say  how  a  change  in  the 
domicil  of  an  EngUsh  lady,  who  has  pro- 
perty in  England,  and  who  has  no  occupa- 
tion anywhere,  can  be  effected.  With 
respect  to  some  of  the  matters  which  have 
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been  alluded  to,  such  as  diamifwing  her 
Engliflh  maid,  and  taking  into  her  senrioe 
a  German  maid,  and  desiring  to  be  buried 
in  a  particular  churchyard — which  can  only 
mean,  I  think,  if  she  was  then  or  about 
that  time  to  die — I  cannot  agree  with  the 
argument  that^  'to  an  unprejudiced  mind, 
that  would  be  considered  satisfactory  e^ir 
deuce  of  change  of  domidl;  and  it  is  not 
calculated,  in  my  opinion,  to  produce  the 
leaal  impression  upon  an  unprejudiced 
mind,  especially  wiUi  reference  to  an  Eng- 
lish lady  who  retains  all  her  property  in 
this  country.  If  she  was  likely  to  stay  for 
some  time  in  Qermany — and  she  probably 
intended  to  stay  some  time  there — that  she 
may  have  taken  her  books  with  her  is  an 
exceedingly  likely  matter.  She,  howeTer, 
left  all  her  English  property  to  English 
trustees,  and,  as  the  Attorney  General  has 
very  justly  observed,  subject  to  the  English 
law.  Under  these  circumstances,  I  am 
distinctly  of  opinion  that  there  is  no  suffi- 
cient evidence  to  justify  the  Court  in  coming 
to  the  conclusion  that  she  did,  in  point  of 
fact,  mean  to  change,  or  had,  in  point  of 
fact,  changed  her  domidL  The  judgment, 
therefore,  is  for  the  Crown  upon  both  the 
points  raised  by  the  Attorney  General 

Bbamwkll,  B. — ^I  am  of  the  same  opin- 
ion. I  think  that  there  is  no  distinct 
evidence  of  change  of  domicil,  and  there 
cannot  be  a  change  of  domicil  unless  a  new 
domicil  is  acquired — ^the  original  domicil 
remains  until  a  new  one  is  acquired.  There 
seems  to  have  been  some  doubt  entertained 
by  my  Brother  Martin  in  CapdevieUe's 
ccue  (1) ;  whether  the  law  as  to  what  is 
necessaiy  to  shew  a  change  of  domicil  has 
been  altered;  whether  Uie  rule  is  to  be 
taken  to  the  extent  of  the  language  used, 
that  is  to  say,  that  a  man  must  give 
up  his  country  as  £ar  as  it  is  in  his  power; 
whatever  may  be  the  law  as  to  that  part 
of  the  case,  and  assuming  for  a  moment 
that  there  was  evidence  that  this  lady 
intended  to  give  up  her  domicil  in  Eng* 
land,  if  she  has  not  done  so,  she  cannot 
acquire  a  new  domicil  somewhere  else, 
—  and  there  is  not  sufficient  evidence 
of  that.  Without  making  any  captious 
criticism  upon  the  word  "  Germany,"  sup- 
posing that  she  did  not  intend  to  live  in 
England  any  longer,  and  that  the  only 
place  where  she  did  intend  to  live  was 


whoever  her  sister  ixa^t  live  for  the  time 
being,  after  her  death  th^e  would  be,  I 
think,  some  new  abode  to  be  looked  for, 
possibly  somewhere  in  Qermany;  but  as 
she  was,  to  adopt  an  expression  used  dniing 
the  argument,  personidly  attached  to  -her 
sister  and  not  locally  attached  to  any  place, 
I  think  that  there  was  no  acquisition  of  a 
new  domidl,  and,  ecmaequently,  no  loss  of 
the  domicil  of  origin. 

Chanksll,  B. — Considering  the  aiga- 
ments  which  have  been  addrnsed  to  the 
Court  in  this  case,  I  am  of  opudon  that 
the  decision  in  Be  WaUcp'M  TruaU  (2),  ixa 
the  reasons  given  by  my  Brother  Mutin, 
and  which  the  other  members  of  ^e  Court 
adopted  in  the  case  of  Be  Capdendk  (1) 
was  a  right  decision,  and,  aasnming  tbat 
to  be  so,  the  judgment  of  the  Court  should 
be  for  the  Crown.  But  inasmudi  as  it  is 
not  improbable  if  we  decide  this  case 
upon  that  ground  only,  that  our  deci- 
sion might  be  reviewed  elsewhere,  it  is 
manifestly  convenient  that  each  memto 
of  the  Court  should  express  his  opinion 
upon  the  other  question — ^the  question  of 
domidL  I  agree  with  the  views  expressed 
by  Lord  Cranworth,  Lord  Chelmsford  and 
Lord  Kingsdown,  in  the  case  of  Moorhmm 
V.  Lord  (5),  adopted  as  they  were  by  two 
members  of  this  Court  in  the  case  of 
Be  CapdemdU  (1).  Upon  the  question  of 
domidl,  I  think  that  our  dedsion  skonld 
be  that  the  testatrix  was  domiciled  in 
England.  I  consider  it  unneoeasaiy  to  go 
through  the  facts,  or  to  rq)eat  the  expla- 
nation  of  those  &cts  whidi  has  been  given 
by  the  Lord  Chief  Baron;  I  adopt  the 
views  which  have  been  already  exj^cssed 
by  my  Lord  and  by  my  learned  Brother, 
because  I  do  not  see  my  way  in  this  case 
suffidently  dearly  to  come  to  ^e  condusion 
that  she  had  acquired  a  new  domidl,  so  as 
to  have  divested  herself  of  her  domicil  of 
origin.  Upon  these  grounds  I  ooncor  in 
thinking  that  the  judgment  must  be  for 
the  Crown. 

PiGOTT,  B. — ^I  agree  with  my  learned 
Brethren.  I  entirely  adopt  Lord  Wenslcj- 
dale's  definition  of  domicil  as  givmi  in  Aik- 
man  V.  Aikman  (3).  The  proof  lies  upon 
the  party  who  asserts  the  change  of  domiciL 
Then  comes  the  question,  whether  we  are 
satisfied  with  the  proof  given  to  us  by 
the  defendant.    There  is  no  doubt  that 
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some  of  the  &ct8  would  go  to  shew  that 
there  was  an  intention  to  change  the 
domidl,  for  instance,  the  removal  of  the 
books ;  bnt  then,  again,  that  is  an  equivocal 
act,  because  a  person  might  do  so  after 
balancing  the  question  of  expense  to  be 
incurred  in  taking  them  over  to  Germany 
for  a  time,  or  by  depositing  them  in  some 
warehouse  in  this  country.  Again,  we  have 
to  consider  whether  the  use  of  Ihe  books 
might  not  have  been  another  consideration 
for  taking  them  with  her.  And,  again,  the 
eacpression  that  she  wished  to  be  buried 
in  a  particular  chureh3raid.  At  that  time 
abe  may  have  been  ill,  and  expected  soon 
to  die.  We  know  nothing  about  that  but 
what  may  be  derived  from  those  bare  words 
which  are  attributed  to  her.  Then  there  is 
a  third  matter,  which  has  been  pressed  upon 
us  by  Mr.  Coleridge,  viz.,  the  declaration 
that  if  she  survived  her  sister  she  would 
eontinue  to  live  in  Germany,  and  that 
nothing  would  induce  her  to  return  to 
En^aad.  W^  know  nothing  of  that  conver- 
sation but  that  part  of  it;  and  it  may  be 
that  if  we  knew  the  whole  of  what  was 
being  discussed  between  these  two  sisters, 
as  to  whether  she  would,  supposing  the 
oountess  died,  return  and  Hve  with  her 
sister  in  England ;  she  may  have  said, 
"  Nothing  will  induce  me  to  go  to  England, 
I  shall  live  in  Germany.''  Any  little  addition 
to  that  conversation  nught  give  a  veiy 
different  complexion  to  the  language  used, 
and  to  the  construction  to  be  put  on  the 
points  which  have  been  urged.  On  the 
other  side,  the  circumstance  of  her  coming 
to  England  and  taking  the  pains  to 
make  an.  English  will,  describing  herself 
as  a  visitor  to  her  sister  in  Cumber- 
land Terrace,,  and  not  at  all  going  on  to 
say  whetherpermanently  resident  or  having 
a  domicil  abroad,  tended  rather  to  shew  me 
that  she  looked  upon  herself  as  subject  to 
the  English  law,  and  that  she  found  it  re- 
quisite to  make  an  English  will  in  order  to 
pass  her  property.  I  rather  draw  an  infer- 
ence un&vourable  to  Mr.  Coleridge  from 
the  description  given  of  herself  in  that  wiH 
It  is  enou^  however,  to  say,  that  I  am  by 
no  means  satisfied  that  she  had  an  intention 
to  diange  her  domidL 

Judgment  for  the  Crcvmj  with  eoiU, 


1864.        )  PRICK  AKD  AKOTHVR  V.  KOXr 
Nov.  11.     f  HAM  AND  ANOTHSB. 


Surety — Equitable  Plea — Rules  of  Loan 

Society, 

P,  borrowed  a  sum  of  money  from  a  loan 
society  of  which  he  was  a  member,  and  the 
defendants,  who  were  not  members  of  the 
society,  joined  him  in  a  bond  and  promis- 
sory note  for  the  amount.  By  the  terms  of 
the  loan  P.  weu  to  repay  the  money  by 
weekly  inetalments.  One  of  the  sodettfs  rules 
directed  the  managing  committee  to  inform 
the  sureties  when  the  instalments  were  four 
weeks  in  arrear,  and  empowered  them  to 
commence  legal  proceedings  against  the  sure- 
ties, P,  dud  in  1859,  after  having  repaid 
a  portion  of  the  loan,  but  being  at  the  time 
of  his  death  more  than  four  weeks  in  arrear. 
The  defendants  were  not  informed  of  this 
till  an  action  was  brought  in  1862  on  the 
bond  and  note: — ^Held,  that  the  rules  of  the 
society  formed  no  part  of  the  defendant^ 
contract  so  as  to  afford  them  any  ground  of 
equitable  defence  to  the  action. 

Declaration  on  a  bond  conditioned  for 
the  payment  of  502.  on  the  1st  of  January 
1857,  and  on  a  promissory  note  for  the 
same  sum  payable  on  demand. 

Second  plea  to  the  first  count  (on 
equitable  grounds),  that  the  bond  was 
made  and  entered  into  by  the  defen- 
dants solely  as  sureties  of  and  for  one 
William  Poole,  now  deceased,  to  secure 
the  due  payment  by  the  said  W.  Poole  to 
a  certain  loan  society,  whereof  the  plain- 
tiffs were  then  respectively  the  treasurer 
and  secretary,  of  a  certain  sum  of  money, 
to  wit,  50/.,  by  instalments  of  5s.  per  week, 
and  the  bond  was  made  and  entered  into 
by  the  defendants  upon  the  terms  and  con- 
ditions that  the  defendants  should  only  be 
liable  upon  or  in  respect  of  such  bond  to 
the  extent  of  any  deficiency  in  the  amount 
of  the  payments  to  be  so  made  by  the  said 
W.  Poole,  and  that  in  the  event  of  the 
said  W.  Poole  becoming  more  than  four 
weeks'  payments  in  arrear,  the  committee 
(whereof  the  plaintiffs  were  then  and  during 
all  the  time  herein  mentioned  members) 
should  immediately  inform  the  defendants 
of  the  same;  and  it  was  always  material 
and  important  to  the  defendants  that  the 
said  t^ms  and  conditions  should  be  ob- 
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served  and  peifon&ed  bj  the  plaintaffiiy  oi 
ail  which  the  plaintifb  at  the  time  of  the 
making  of  the  bond  had  always  had  notice; 
and  the  said  W.  Poole  afterwards  became 
and  remained  more  than  four  weeks'  pay- 
ments in  arrear,  yet  the  committee  did  not^ 
nor  did  the  plamtifls,  nor  did  any  person 
or  persons  whosoever,  infonn  the  defendant 
of  the  same  immediately  nor  until  after  the 
expiration  of  a  very  great  and  unreason- 
able time,  nor  until  after  the  death  of  the 
said  W.  Poole,  and  after  the  death  of  one 
William  Appleby,  a  co-surety  with  the 
defendants  to  the  plaintiffs  in  respect* of 
the  matters  aforesaid;  and  the  defendants 
during  all  that  time  remained  and  were 
wholly  uninformed  and  ignorant  of  the 
said  W.  Poole  having  become  in  arrear, 
whereby  not  only  was  the  risk  of  the 
defendants  as  such  sureties  materially, 
unduly  and  improperly  increased,  but  also 
thereby  the  defendants  were  precluded 
from  enforcing  or  procuring  the  payment 
of  the  said  respective  moneys  by  the  said 
W.  Poole,  and  were  and  are  otherwise 
damnified. 

Third  plea  (on  equitable  grounds),  that 
the  defendants  made  the  bond  solely  as 
sureties  for  the  said  W.  Poole  and  for  the 
purpose  of  securing  the  payment  by  him 
of  the  money  in  the  second  plea  mentioned, 
in  the  manner  therein  mentioned,  and  upon 
the  terms  and  conditions  that  the  defen- 
dants should  only  be  liable  to  the  extent 
therein  mentioned,  whereof  the  plaintiffii 
always  had  notice;  and  the  plaintiffs  after- 
wards and  without  the  consent  of  the 
defendants,  for  a  good  and  sufficient  con- 
sideration in  that  behalf,  agreed  to  and 
did  forbear  aud  give  time  to  the  said 
W.  Poole  for  payment  of  the  said  respec- 
tive instalments  for  divers  long  spaces  of 
time,  beyond  the  time  when  the  same 
respectively  became  due,  to  wit,  until  the 
death  of  the  said  W.  Poole ;  and  by  means 
of  the  premises  the  defendants  have  been 
greatly  prejudiced  and  damnified. 

There  were  also  similar  pleas  to  the 
count  on  the  promissory  note.  Issue  on  all 
the  pleas. 

At  the  trial,  before  Martin,  B.,  during 
the  London  Sittings  alter  Trinity  Term, 
1864,  it  appeared  Uiat  the  plaintiffs,  who 
were  respectively  treasurer  and  secretary 
of   a  loan  society  at  Derby,  sought   to 


rooover  the  sum  off  22^  It.  S(f.,  bong  the 
balance  of  a  loan  of  50L  advanced  ly  & 
society  to  one  of  its  members,  W.  Poole, 
on  the  security  of  the  joint  bond  and 
promissory  note  of  Poc^e,  the  defendants 
and  one  Appleby. 

According  to  the  conditionB  on  which 
the  money  was  lent,  Poole  was  to  repay 
the  money  by  weekly  instahnents  of  5k 
each.  He  died  in  September  1859,  afier 
having  repaid  27L  ISs,  lOd;  but  at  the 
time  of  his  death  he  was  more  than  four 
weeks'  instalments  in  arrear.  The  defen- 
dants were  not  informed  of  lus  being  m 
arrear  till  the  writ  was  served  on  Ihem 
in  May  1862,  their  co-surety  Appleby  being 
then  dead.  They  were  not  members  of  the 
society,  but  they  sought  to  avail  themselves 
of  one  of  the  society's  rules,  which  oon- 
taioed,  inter  alia^  the  following  directkon 
for  the  committee  of  management:  "If 
any  member  who  l^s  had  his  loan  advanced 
become  more  than  four  weeks*  payments  in 
arrear,  the  committee  are  immediately  to 
inform  the  sureties  of  the  same,  and  have 
power  to  institute  legal  proceedings  agazDst 
them." 

Martin,  B.  directed  a  verdict  for  the 
plaintiffs,  on  the  ground  that  the  evidence 
did  not  disclose  any  equitable  defence; 
with  leave  to  move  to  enter  the  verdict  for 
the  defendants ;  and 

Fieldy  having  obtained  a  rule  accord- 
ingly,— 

UayeSy  Serf.  (J,  W.  Mellor  with  him) 

shewed  cause,  contending  that  the  sureties 
had  nothing  to  do  with  the  rules  of  the 
society,  which  formed  only  a  private  agree- 
ment of  the  members  inter  «f,  and  that 
there  was  nothing  in  the  rules  to  prevent 
the  society  from  suing  the  sureties  at  once 
if  the  principal  were  to  run  away.  l%e  rule 
defining  the  duties  of  the  committee,  and 
directing  them  to  give  notice  to  the  sureties, 
afforded  the  sureties  no  ground  of  complaint 
for  that  not  being  done  which  was  a  mere 
voluntary  direction  by  the  society  to  its 
own  officers.  The  case  is  distinguished 
from  WatU  v.  Sh^ttleworth  (1),  which  was 
cited  at  the  trial;  for  in  that  case  there  wssa 
breach  of  a  contract  that  the  plaintiff  should 
insure,  and  the  discharge  of  the  swetj  was 
effected  by  reason  of  his  position  being 

(i)  7  Hurl,  k  N.  S5S;  b.c  29  Law  J.  Repi  (v.s ) 
Exch.  220. 
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deteriorated  by  the  default  of  the  creditor, 
whereas  there  was  no  breach  of  contract 
here,  tinless  it  were  open  to  the  defendants  to 
qnalify  their  bond  by  the  rules  of  the  society, 
with  which  the  sureties  had  nothing  to  do 
— Brown  V.  Langley  (2).  Watts  v,  ShtUUe- 
vartk  (1)  shews  that  if  sureties  are  to  be 
discharged  at  all,  it  must  be  because  they 
have  been  prejudiced  in  some  way  by  the 
acts  of  the  creditor  and  the  principal  debtor ; 
and  there  was  no  prejudice  here,  for  it  was 
through  the  indulgence  of  the  plain  tiffs  that 
the  defendants  had  not  been  called  on  to 
pay  the  whole  amount  of  the  loan. 

L.  KeUy  {Field  with  him),  contrk— The 
rule  is  for  the  protection  of  the  sureties, 
and  it  was  proved  that  they  contracted 
on  the  faith  of  it.  It  formed  part  of  their 
contract,  and  they  are  entitled  to  every 
portion  of  that  contract  which  is  for 
their  benefit  That  the  defendants  have  an 
equitable  answer  appears  from  Pooley  v. 
Harraddfne  (8)  (which  was  affirmed  in 
the  Exchequer  Chamber  by  Greenouffh  v. 
M'CUUand)  (4),  where  it  was  held  that 
a  defendant,  who  is  apparently  a  prin- 
cipal, may  shew,  by  way  of  equitable 
defence,  that  he  is  only  a  surety.  If  the 
defendants  had  been  sued  on  the  bond  iur 
stanteTj  an  equitable  plea  might  have  been 
pleaded,  that  the  principal  had,  up  to  that 
time,  performed  his  part  of  the  contract. 
They  have  been  greatly  prejudiced  by  not 
receiving  the  notice  to  which  they  were 
entitled,  their  principal  and  their  co-surety 
having  died  in  the  mean  time. 

[PiooTT,  B.  referred  to  Gordon  v.  Bxu 

Pollock,  C.B. — I  believe  that  we  are 
all  of  opinion  that  this  rule  ought  to  be 
discharged.  The  general  rule  of  law  in 
respect  to  matters  of  this  sort,  where  there  is 
a  surety,  is  this :  the  creditor  may  be  entitled 
to  make  his  demand  for  a  certain  period 
and  to  enforce  it  in  a  certain  way, — ^but 
provided  he  does  not  tie  his  own  hands  up 
so  as  to  prevent  himself  from  acting,  he  is 
not  at  all  bound  to  use  them.  He  may  ab- 

(2)  4  Man.  &  6.  466;  8.  c.  12  Law  J.  Bep.  (y.s.) 
C.P.  62. 

(8)  7  £1.  &  B.  481;  s.  c  26  Law  J.  Bep.  (n.b.) 
Q.B.  156. 

(4)  80  Law  J.  Rep.  (v.s.)  Q.B.  15. 

(5)  8  £1.  &  B.  1065 ;  s.  c.  27  Law  J.  Bep.  (n.s.) 
Q.B.  185. 


Stain  from  using  any  right  that  he  possesses ; 
whether  that  be  advantageous  to  the  surety 
or  not  is  not  the  question :  the  thing  to 
be  considered  is,  is  the  creditor  bound  to 
enforce  his  rights  ?  if  he  be  not  bound,  the 
surety  cannot  compel  him  to  enforce  them. 
No  case  has  been  cited  in  any  degree  coun- 
tervailing this  doctrine,  and  therefore  the 
rule  ought  to  be  discharged. 

Bramwell,  6. — It  was  said,  on  the  part 
of  the  defendants,  that  there  was  a  written 
contract  here  that  the  plaintifis  would  not 
proceed  against  the  sureties  for  the  four 
weeks.  That  is  the  only  question  raised,  and 
the  only  one  that  could  be  raised.  I  do  not 
think  that  anything  more  could  have  been 
said  in  favour  of  the  defendants  than  has 
been  said  for  them.  The  rule — which  is 
merely  a  statement  of  the  duties  of  the 
comi^ittee,  tibe  officers  who  are  to  inform 
the  surety  if  default  is  made  in  the  pay- 
ment of  the  money — is  not  binding  as 
between  the  society  and  the  surety. 

Chanitell,  B. — ^I  do  not  dispute  the 
doctrine  in  Pocley  v.  Harradine  (3),  that 
the  defendant,  though  apparently  the 
principal  debtor,  may  shew  himself  to 
be  only  a  surety,  and  may  thereby  set 
up  an  equitable  defence.  Here,  for  an 
equitable  defence,  the  defendants  say  that 
the  obligees  have  done  something  which 
altered  the  contract,  for  instance,  that  they 
have  given  time  to  the  principal  debtor. 
The  only  contract  which  the  defendants 
attempt  to  set  up  is  a  contract  that  entitled 
them  to  say  they  were  only  to  be  sued  in 
the  event  of  notice  given  at  the  expiration 
of  the  four  weeks.  I  do  not  think  there 
was  any  contract  that  they  were  to  be 
sureties  only  in  that  case. 

PiGOTT,  B.  concurred 

Rule  dieeharged. 


1864 
Nov.  22,  24 


.} 


PHILLIPS   AND   AKOTHEB  V, 
LKWIN. 


Interrogatories — Discretion  of  Judge  in 
allomng  or  refecting  them — Common  Law 
Procedure  Act,  1854,  s,  51. 

When  interrogatories  appear  to  a  Judge 
to  be  framed  carelessly,  and  with  too  much 
latitudei  so  cu  in  reality  to  throw  upon  kirn 
the  trouble  of  settling  them,  he  is  not  bound 
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to  select  the  one  or  twOy  which  he  may  think 
proper^  and  to  refect  ^  others  only,  but  in 
sending  the  whole  of  them  back  to  be  re- 
formedy  he  exercises  a  reasonable  discretion 
with  which  the  Court  wiU  not  interfere. 

This  action  was  brought,  by  assignees 
of  assignees  of  a  lessor  against  the  lessee, 
for  breaches  of  covenant,  and  the  declara- 
tion charged  waste  in  not  repairing  the 
premises,  and  in  removing  fixtures  ^ere- 
firooL  The  plaintiffs  4q)pUed  at  chambers 
for  leave  to  examine  the  defendant  on 
interrogatories,  which  Martin,  B.  refused 
to  allow. 

The  first  three  interrogatories  referred 
to  the  defendant's  occupation  of  the  pre- 
mises, and  the  nature  of  the  business 
carried  on  there.  Then  followed  thirteen 
interrogatories  as  to  the  fixtures,  similar  in 
form  to  the  following :  "Were  there  not  then 
(i,  e.  at  the  time  of  the  lease  being  granted) 
or  at  any  and  what  other  time  shelves  and 
a  hand-rail  in  the  closet  in  the  front  room 
east  second  floor?"  The  17th  interrogatory 
was  as  follows :  "  Have  you  not  removed, 
or  caused  to  be  removed,  any  and  which  of 
the  said  several  fixtures,  <bc.,  or  any  and 
^what  other  fixtures,  4&c.  from  the  said  pre- 
mises] The  18th  was  similar  to  the  17th, 
inquiring  as  to  sale  of  the  fixtures;  and 
lastly  there  was  an  interrogatory  as  to 
documents. 

T,  H,  Baylis  moved  for  a  rule  to  shew 
cause  why  the  interrogatories  should  not 
be  administered,  contending  that  the  plain- 
tiffs, who  were  only  assignees  of  assign 
nees  of  the  lessor,  were  entitled  to  have 
such  questions  answered  as  the  defendant 
would  be  bound  to  answer  at  the  trial,  in 
order  to  establish  the  alleged  breaches  of 
covenant. — [He  cited  Zychlinshi  v.  Maltby 

(1)0 

Cur,  adv,  vuU, 

Pollock,  C.B.  delivered  .the  judg- 
ment of  the  Court  (2). — The  practice  of 
interrogating  either  the  plaintiff  or  the 
defendant  is,  no  doubt,  an  extremely  useful 
one,  and  it  was  a  very  important  addition 
to  the  means  of  obtaining  truth  and  of 
administering  justice  when  the  legislature 

(1)  10  Com.  B.  Rep.  K.S.  888. 

(2)  PoUock,  C.B.,  ChuiiMU^  B.  and  Pigolt,  K 


granted  the  power.  But  no  suitor  hn  a 
right  to  expect  that  a  Judge  will  take  on 
himself  the  office  of  settling  interrogatories ; 
and  the  Court,  in  my  opinion,  is  a  still 
more  unfit  instrument  to  accomplish  the 
object. 

It  appears  to  us  that  my  Brother  Martm 
was  well  warranted  in  this  case  in  not 
allowing  these  interrogatories;  and  that 
he  was  not  bound,  just  because  there  h^ 
pened  to  be  one  or  two  interrogatories 
which  might  be  put,  to  pick  them  out  and 
reject  the  others  Tlie  Judge  is  to  exercise 
a  reasonable  discretion.  If  there  be  one  or 
two  interrogatories  with  reference  to  a  mat- 
ter that  may  be  questionaUe,  the  Judge 
may  well  say  that  the  interrogatories,  as  a 
whole,  ought  to  be  administered,  or  striking 
out  this  or  that  one,  he  may  allow  the  others. 
On  the  other  hand,  if  he  poroeive  that  they 
have  been  drawn  with  a  careless  and  hastj 
hand,  and  that  all  manner  of  questions 
are  put,  taking  the  chance  of  their  being 
allowed,  which  is,  in  reality,  throwing  upon 
the  Judge  the  trouble  of  settling  the  interro- 
gatories, and  he  may  prop»^ly  say,  "Tske 
tiiem  away ;  re-form  them,  and  bring  them 
back.'' 

Now,  on  looking  at  these  interrogatories, 
I  observe  that  they  are  extremely  objec- 
tionable, and  that  there  are  several  that 
ought  not  to  be  presented  at  alL^  The 
action  is  brought  with  reference  to  oertaia 
fixtures,  which  it  was  supposed  the  defen- 
dant had  improperly  removed  at  the  termi- 
nation of  the  lease.  It  is  supposed  that 
they  were  on  the  premises  at  the  time  the 
lease  was  granted.  Here  is  one  question : 
'*  Were  there  not  then  (namely,  at  the  date 
of  the  lease),  or  at  any  and  what  other 
time,  shelves  and  a  hand-rail  in  the  closet 
in  the  front  room  east  second  floorf '  Now, 
this  is  utterly  imimportant,  except  the  arti- 
cles were  there  at  the  time  the  lease  was 
granted,  as  otherwise  the  plaintiff  had  no 
right  to  claim  any  of  them.  And  then 
again,  "Was  there  not  then,  or  at  any 
otiier  and  what  time,  a  wardrobe,  in  the 
back  room  west  second  floor  I"  It  is  quite 
plain  that  these  interrogatories  were  framed 
without  attention  to  the  time  at  which  the 
articles  ought  to  have  been  on  the  premises 
for  the  purpose  of  giving  the  landlord  a 
right  to  inquire  about  t£em.  Our  judg- 
ment is,  that  the  rule  be  refused,  with  a 
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notice  to  the  parties  to  apply  at  chambers 
with  re-formed  interrogatories. 

Rule  refused  accordingly. 


[IN  THE  EXCHEQUER  CHAMBER.] 
{Appeal  from  the  Court  of  Exchequer. ) 

1 864.         ■   "  CANCB  V,  THE  LONDOX  AND 

June  20 
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XORTH-WESTESN    RAILWAY 
COMPANY.* 


RatluHiy  Company — Carrier — Declaror 
tion  of  Value  of  Thing  carried — Effect  cu 
an  Estoppel, 

The  first  count  of  a  declaration  alleged^ 
that  the  plaintiff  employed  the  defendantSy  a 
railway  company ,  to  provide  trucks  for  the 
carriage  of  horses  of  the  plaintiff  for  rewardy 
in  consideration  whereof  the  defendants  pro- 
mised that  the  trucks  should  he  reasonably 
fit  and  proper  for  ike  carriage  of  the  plain- 
tiff* s  horses;  breach  by  the  defendants  in 
not  providing  proper  trucksy  whereby  the 
plaintiffs  horses  were  injured.  Second 
count — that  the  defendantSy  as  carriers  on 
the  railway y  having  received  from  the  plain- 
'tiff  certain  horses  to  be  conveyed  by  them  on 
their  railway  for  hire,  the  said  horses  were 
injured  in  consequence  of  the  defective  state 
of  the  trucks  provided  by  the  defendantSy 
and  their  negligence  and  want  of  care. 
The  defendants  paid  251,  into  courty  and 
the  plaintiff  claimed  damages  uUrd,  At 
the  trialy  it  appearedy  that  before  the 
defendants  would  furnish  the  truckSy  the 
plaintiff  was  requested  by  them  to  signy  and 
did  signy  a  declarationy  that  the  value  of 
each  horse  did  not  exceed  lOL,  andy  in  con- 
sideration  of  the  rate  charged  for  convey- 
aneCy  that  he  agreed  that  they  were  to  be 
carried  entirely  at  the  owner's  risk.  Evi- 
dence was  given  for  the  plaintiff  that  the 
horses  were  worth  more  than  10/.  each^  and 
it  was  admitted  thaty  if  taken  at  thgir  real 
value,  40L  was  the  amount  of  compensation 
the  plaintiff  would  be  entitled  to,  but  if  at 
10/.  eachy  then  251,  was  the  right  amdunt: 
— Held,  that  the  declaration  of  the  value  of 
the  horses  was  not  part  of  the  contract  be- 
tvfcen  the  plaintiff  and  the  companyy  but  a 


*  Decided  in  the  SittiogB  after  Trinity  Term, 
coram  Wiliami,  J.,  Crompton,  J.,  Willes,  J., 
Byiei,  J.,  and  Blackbom,  J. 


Statement  of  a  fact  by  the  plaintiff  assumed 
and  agreed  to  by  the  company  cu  the  basis 
upon  which  the  contemplated  contract  ufos 
to  be  framed;  and  that  consequently  the 
plaintiff  was  not  at  liberty  afterwards 
to  deny  the  truth  of  this  conventional  state 
of  the  factSy  nor  to  shew  that  the  real 
value  of  the  horses  exceeded  10/.  each. 

This  was  an  appeal,  by  the  plaintiff,  from 
the  decision  of  the  Court  of  Exchequer. 

The  facts  and  documents  are  set  out 
with  great  fullness  in  the  report  below  (1). 
The  following  summary  is  sufficient : 

The  action  was  for  damage  to  the  plain- 
tiff's horses. 

The  first  count  stated  that  the  plaintiff 
employed  the  defendants  to  furnish  trucks 
to  carry  his  horses  by  their  railway  for 
hire;  and  that  the  defendants  promised  that 
the  trucks  should  be  reasonably  fit  and 
proper  for  such  purpose;  and  alleged  as  a 
breach  that  the  trucks  were  not  reasonably 
fit  and  proper  for  the  carriage  of  the  horses, 
whereby  the  horses  were  injured. 

The  second  count  was  against  the  defen- 
dants as  carriers  on  their  railway,  and 
alleged  that  by  reason  of  the  defective 
state  of  the  trucks  and  the  negligence  of 
the  defendants,  the  horses,  which  were  deH- 
Tered  to  the  defendants  to  carry  for  hire, 
were  injured. 

The  defendants  paid  251,  into  court. 

Replication — Damages  ultrit. 

At  the  trial,  it  appeared  that  the  plain- 
tiff's agent  delivered  seven  horses  at  the 
railway  station  of  the  defendants  to  be 
carried  along  the  line,  and  that  at  the  time 
of  their  delivery  to  the  company  he  signed 
a  declaration  that  the  value  of  each  horse 
did  not  exceed  10/.,  and  that  in  consider- 
ation of  the  rate  charged  for  the  carriage 
the  horses  were  to  be  carried  at  the  owner's 
risk.  The  company  charged  a  higher  rate 
for  the  carriage  of  horses  above  10/.  value. 
It  was  agree^  that  if  the  jury  were  entitled 
to  estimate  the  damage  to  the  horses  at 
their  true  value,  40/.  woidd  be  the  proper 
amount  of  the  damage,  but  if  the  horses 
were  to  be  assumed  to  be  only  of  10/.  value 
then  the  sum  paid  into  court  was  sufficient 

The  Court  below  held  that  the  defen- 
dants were  entitled  to  the  verdict. 

* 
(1)  81  Law  J.  Rep.  (v.s.)  Ezch.  65. 
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Brett  {a  A.  Ruudl  with  him),  for  the 
plaintiff,  the  appellant  —  The  defendants 
by  paying  money  into  court,  and  pleading 
no  plea  traversing  the  contract  alleged, 
have  admitted,  that  the  contract  declared 
on  was  the  true  contract  on  which  the 
horses  were  carried  The  statement  there- 
fore signed  by  the  plaintiff  that  the 
horses  were  under  the  value  of  10/.  each 
was  not  admissible  in  evidence,  for  the 
purpose  of  varying  the  contract  declared 
upon.  No  doubt  it  was  admissible  for 
the  purpose  of  affecting  the  damages, 
but  it  was  not  admissible  as  an  estoppel 
by  agreement  It  was  not  pleaded  as  an 
estoppel.  It  was  part  of  a  void  stipulation, 
for  the  stipulation  that  the  horses  were  to 
be  at  the  owner*s  risk  is  unreasonable,  and 
therefore  void.  The  statement  does  not  fall 
under  the  rule  respecting  a  statement  made 
by  one  party  and  believed  in  by  the  other, 
and  consequently  acted  on  by  the  other ; 
for  the  railway  company  did  not  believe 
that  these  horses  were  under  the  value  of 
10/.,  nor  did  they  care  what  was  the  true 
value,  if  the  plaintiff  agreed  to  put  no  higher 
value  than  10/.  If  the  statement  was  part 
of  the  original  agreement  for  the  carriage 
of  the  horses,  it  ought  to  have  been  stated 
in  the  declaration,  and  if  not,  the  omission 
should  have  been  pointed  out  by  a  proper 
plea.  If  it  was  not  part  of  the  agreement 
the  representation  is  not  an  estoppel,  unless 
it  be  made  wilfully  and  with  the  intent  of 
its  being  acted  on  and  believed  in  by 
the  party  affected  —  Best  on  Evidence^ 
p.  619. 

[Crompton,  J. — ^Is  it  necessary  that  the 
party  should  believe  this  statement  if  he 
relies  on  it  and  acts  on  it  ?  Is  not  this  very 
like  the  case  of  Aspitel  v.  Bryan  (2),  de- 
cided a  few  days  ago  in  the  Exchequer 
Chamber,  on  appeal  from  the  Queen's  Bench, 
where  by  agreement  a  bill  of  exchange  was 
drawn  and  indorsed  in  the  name  of  a  dead 
man,  and  the  acceptor,  a  party  to  the  agree- 
.ment,  was  held  estopped  from  denying  the 
indorsement  ?] 

The  statement  is,  no  doubt,  some  evi- 
dence that  the  value  of  each  horse  was 
under  10/.,  but  the  jury  have  found  as  a 
fact  that  their  value  was  considerably  mora 
The  Court  cannot  overrule  the  finding  of 
the  jury. 

(2)  88  Law  J.  Rep.  (M.S.)  Q.B.  828. 


Manisty^  for  the  def(^dants,  the  respon- 
dents, was  not  called  upon. 

WiLLiAifS,  J. — ^We  are  all  of  opinion 
that  the  judgment  below  must  be  affirmed. 
It  is  perfecUy  clear  that  the  question  is 
wholly  untouched  by  any  consideradon  of 
the  point  of  pleading  which  has  been  urged 
upon  us — Clarke  v.  Gray  (3).  The  decla- 
ration need  not  state  anything  more  than 
is  stated  here.  It  sets  out  as  much  as  is 
material  for  the  maintenance  of  the  action. 
That  which  merely  goes  in  reduction  of 
damages  cannot  be  pleaded.  The  next 
question  is,  in  what  light  the  declaration 
made  by  the  plaintiff^  that  the  horses  were 
of  no  greater  value  than  lO/L,  ia  to  be  re- 
garded. It  is  dear,  for  the  purposes  of 
the  question  which  we  are  now  considering 
that  it  was  a  mere  declaration  upon  whidi 
the  contract  which  the  parties  contemplated 
making  was  to  be  based,  and  by  which  it 
was  to  be  regulated  and  governed.  It  is 
just  the  same  thing  as  if  at  the  railway 
station  there  had  been  one  department  in 
which  contracts  were  to  be  made  respecting 
the  carriage  of  horses  under  the  value  of 
10/.  and  another,  or  first-class  department, 
for  the  carriage  of  horses  above  that  value. 
If  parties  intending  to  make  a  bargain 
respecting  the  carriage  of  horses  were  to 
go  to  the  particular  department  first  men- 
tioned, they  would  make  their  bargain  upon 
the  footing  and  understanding  that  the  value 
of  each  horse  was  under  the  sum  of  10^ 
Here  it  appears  in  evidence  that  the  con- 
tract declared  upon  was  to  be  regulated  and 
governed  by  a  state  of  facts  understood 
between  the  parties,  namely,  that  the  horses 
were  under  Uie  value  of  10/L  each.  It  is 
laid  down  in  my  Brother  BlackbwntCn  Btok 
on  SaleSy  163,  that  where  parties  have  agreed 
to  act  upon  an  assumed  state  of  fiicts,  their 
rights  between  themselves  are  justly  made 
to  depend  on  the  conventional  state  of  facts, 
and  not  upon  the  trutL  We  think  that 
both  parties  here  are  bound  by  the  conven- 
tional state  of  fJMts  agreed  upon  between 
thenL 

The  other  Judges  concurred. 

Judgment  affirwued. 


(8}  8  East,  684. 
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1864. 
Nov.  25 


.} 


Ex  parte  glayshes. 


ArhitrcUion — Making  Svhmusion  a  Rule 
of  Court — Common  Law  Procedure  Act^ 
1854,  (17  dh  18  Vict,  c  125.)  e.  17. 

Where  tvoo  persona  agree  hy  deed  to  refer 
all  matters  in  dispute  which  shall  arise 
between  them  to  two  arbitrators^  one  to  be 
chosen  by  each  for  that  purpose  ;  and  on 
such  disputes  arising,  in  pursuance  of  such 
agreement  the  arbitrators  are  appoirUed  by 
paroly  the  submission  to  arbitration  is  a 
parol  submission^  and  therefore  cannot  be 
made  a  rule  of  Court  under  the  17  db  18 
Viet  c.  125.  *.  17. 

This  was  an  application  for  a  rule  to 
make  a  sabmission  to  arbitration  a  role  of 
Court. 

It  appeared  from  tbe  affidavits  that  one 
F.  T.  Maitland,  by  lease,  under  seal,  in 
September  1860,  demised  to  J.  J.  Glaysher 
a  farm  and  lands,  at  a  certain  rent,  to  hold 
for  the  term  of  eleven  years,  from  the  29th 
of  September  1860,  but  determinable  at 
the  end  of  the  first  four  years  of  the  said 
term  by  six  months'  notice  in  writing. 

The  lease  contained  a  covenant  as  follows : 
That  J.  J.  Glaysher,  his  executors  and 
administrators,  shall  be  paid  and  allowed  by 
the  said  F.  T.  Maitland,  his  heirs  or  assigns, 
at  the  end  or  expiration  or  other  sooner 
determination  of  this  lease,  for  all  the  fix- 
tures in  and  upon  the  said  farm-house  and 
buildings,  which  have  been  valued  to  him 
on  taking  possession,  and  also  for  the  dung 
made  during  the  last  year  of  his  tenancy ; 
for  all  fallows,  provided  the  same  do  not 
exceed  one-fourth  part  of  the  arable  land, 
and  shall  not  have  been  ploughed  more 
than  four  times,  and  have  been  landed  up 
during  the  last  time  of  such  ploughing ;  for 
all  dressings  and  mixings  on  the  farm, 
manures,  half-dressings  of  lime  or  other 
bought  manure  only,  and  underwood  down 
to  the  stem  according  to  the  custom  of  the 
country,  as  well  as  for  all  hay,  straw,  fodder 
and  Utter,  at  a  feeding  price :  such  valuation 
to  be  made  by  two  indifferent  persons  to  be 
chosen  for  that  purpose,  one  by  the  said 
F.  T.  Maitland,  his  heirs  and  assigns,  and 
the  other  by  the  said  J.  J.  Glaysher,  his 
executors  and  administrators ;  and  in  case 
of  their  disagreement  in  the  amount  thereof, 
Nbw  Series,  34.— Excheq. 


then  by  a  third  person,  to  be  chosen  by  the 
two  former  previous  to  their  entering  upon 
such  valuation,  whose  decision  shall  be  final 
and  conclusive. 

The  tenancy  was  duly  terminated  on 
the  29th  of  September  1864,  and  F.  T. 
Maitland  thereupon  appointed  E.  Draw- 
bridge valuer,  and  J.  J.  Glaysher  appointed 
C.  Marchaut  valuer,  to  make  the  valuation 
according  to  the  covenant,  and  they  did, 
previously  to  their  entering  upon  the 
said  valuation,  choose  J.  Nash  to  make  the 
valuation  in  case  of  their  disagreement.  E. 
Drawbridge  and  C.  Marchant  disagreed  in 
the  amount  of  the  valuation,  and  thereupon 
the  said  valuation  was  referred  to  J.  Nash, 
who  made  his  award  in  favour  of  J.  J. 
Glaysher,  but  omitted  certain  items  of  the 
valuation. 

Beresford  (Nov.  24),  in  support  of  his 
motion,  contended  that  the  covenant  in 
the  lease  amounted  to  «  submission, 
which  could  be  made  a  rule  of  Court, 
under  the  17th  section  of  the  Common  Law 
Procedure  Act,  1854,  (17  &  18  Vict. 
c.  125.)  which  provides  that  "every  agree- 
ment or  submission  to  arbitration  by 
consent,  whether  by  deed  or  instrument  in 
writing  not  under  seal,  may  be  made  a  rule 
of  any  one  of  the  superior  Courts  of  law  or 
equity  at  Westminster,  on  the  application 
of  any  party  thereto,  unless  such  agreement 
or  submission  contain  words  purporting  that 
the  parties  intend  it  should  not  be  made  a 
rule  of  Court."  Parkes  v.  Smith  (1)  is  in 
point. 

[Channell,  B. — ^In  that  case  the  arbi- 
trator was  named  in  the  covenant,  and  it 
might  be  the  submission  was  complete; 
here  the  arbitrators  are  not  named  in  the 
deed,  but  afterwards  the  parties  meet,  and 
each  appoints  an  arbitrator  by  word  of 
mouth.  The  submission  in  this  case  seems 
to  me  to  be  a  parol  submission.] 

Cur,  adv.  vult. 

Pollock,  C.B.  now  delivered  the  judg- 
ment of  the  Court  (2). — This  was  an  ap- 
plication to  make  a  covenant  contained 
in  a  lease  a  rule  of  Court,  by  which  the 
parties  undertook  that  any  dispute  that 
should  arise  should  be  referred  to  arbitrar 

(1)  15  Q.B.  Rep.  297;  s.  c.  19  Law  J.  Bep.  (n.b.) 
Q.B.  405. 

(2)  PoUock,  C.B.,  Chatinell,  B.  and  Pigott,  B. 
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tion.  I  apprehend  that  there  is  an  obvious, 
clear  and  positive  distinction  between  a 
general  agreement  to  refer  any  matter  of 
dispute  and  an  actual  reference  of  a  subject 
which  has  become  a  matter  of  dispute.  If 
there  be  a  general  agreement  to  refer,  and 
in  pursuance  of  that  there  be  a  parol  refer- 
ence, the  reference  is  by  parol,  although 
the  agreement  may  be  by  deed,  and  this 
Court  cannot  make  that  parol  reference 
a  nile  of  Court  We  were  pressed  to  give 
judgment  to-day  because  this  is  the  last 
day  for  moving  to  set  aside  the  award, 
as  I  understand  the  object  of  this  applica- 
tion was  to  set  aside  the  award.  The  judg- 
ment of  the  Court  is,  that  they  cannot 
interfere  to  make  a  parol  submission  a  rule 
of  Court,  although  that  parol  submission  is 
made  in  pursuance  of  a  previous  written 
agreement  to  refer.  Mr.  Beresford  therefore 
can  take  no  rule. 

Bule  re/ttsed. 


1864. 
June  1.* 


} 


ELWORTHY  V.  8ANDF0BD  AND 
OTHERS. 


Lessor  and  Lessee — Eight  to  Possession  of 
Lease — Executor  de  son  Tort. 

To  detinue,  hy  an  administrator,  for  a 
title-deed  whereby  the  defendant  demised 
land  and  premises  to  the  intestate  for  an 
unexpired  term  of  fourteen  years,  the  defen- 
dant pleaded  that  the  deed  was  a  farming 
lease,  at  a  yearly  rent,  vnth  various  farming 
covenants,  and  that  after  the  death  of  the 
intestate,  and  upon  grant  of  administration 
the  defendant,  pursuant  to  the  term^  of  the 
lease,  re-entered,  for  breach  of  covetiants, 
and  tJiereupon  the  title-deed  became  the  de- 
fendants title-deed,  and  the  lessee  ceased  to 
have  any  interest  in  it  .-—Held,  that  the  plea 
was  no  answer  to  the  action,  and  that  the 
plaintiff  was  entitled  to  the  deed. 

To  trover  and  trespass  for  taking  goods 
of  the  plaintiff  as  administrator,  the  defen- 
dant pleaded  that  the  claims  arose  by  reason 
only  of  the  defendant  being  executor  de 
son  tort  of  the  intestate  before  grant  of 
administration  to  the  plaintiff,  and  that 
before  such  grant  the  defendant  fully  admin- 

*  Bedded  in  the  Sittings  after  Trinity  Tem, 


istered  all  the  estate  which  had  come  to  his 
hands: — Held,  that  the  plea  was  bad. 

Declaration  by  the  plaintiff,  as  adminis- 
trator, with  the  will  annexed,  of  Heniy 
Hewett,  for  that  the  defendants  detained 
from  the  plaintiff  a  title-deed  of  the  plain- 
tiff, as  administrator,  that  is  to  say,  a 
certain  indenture  of  lease  made  by  and 
between  the  defendant  Edward  Saudfordof 
the  one  part,  and  the  said  H.  Hewett  of  the 
other  part,  whereby  the  said  defendant 
demised  to  the  said  H.  Hewett  certain  land 
and  prenuses  to  hold  to  the  said  H.  Hewett 
for  the  term  of  fourteen  years  thence  next 
following,  which  said  term  is  still  unexpired, 
whereby  the  plaintiff,  as  administrator,  had 
been  prevented  from  disposing  of  the  resi- 
due of  the  said  term,  and  of  letting  the  said 
farm  at  an  increased  rent,  as  lie  otherwise 
might  and  would  have  done.  Second  count, 
for  that  the  defendants  converted  to  their 
own  use,  or  wrongfully  deprived  the  plain- 
tiff of  the  use  and  possession  of  the  goods 
of  the  plaintiff,  as  administrator,  that  is  to 
say,  com,  hay,  &c  Third  count,  for  that 
the  defendants  seized  and  took  certain 
growing  crops  and  fixtures  of  the  plaintiff 
as  administrator,  and  carried  away  and 
converted  the  same  to  their  own  use. 

Third  plea  to  the  first  count,  that  by  the 
indenture  of  lease  the  defendant  Sandford 
demised  to  the  said  H.  Hewett,  deceased,  all 
that  farm  called  Holbrook  Fann,  with  the 
several  closes  of  land  thereto  belonging,  to 
hold  to  the  lessee,  his  executors  and  admin- 
istrators, from  the  25th  of  March  1856,  for 
the  term  of  fourteen  years,  yielding  and 
paying  the  yearly  rent  of  75/.,  by  equal 
quarterly  payments,  and  in  like  manner 
yielding  and  paying  the  further  yearly  rent 
of  20L  for  every  acre  of  meadow  or  pas- 
ture land  broken  up  or  converted  into  tillage 
without  the  written  licence  of  the  defendant, 
his  heirs  and  assigns. — [The  plea  then  set 
out  various  covenants  by  the  lessee  with 
the  lessor,  for  payment  of  the  rent,  taxes 
and  tithes,  and  lOs.  towards  insurance 
of  the  buildings  from  fire,  to  provide 
reed  for  thaU^ing,  and  keep  the  iron- 
work and  glass  windows  in  repair,  and 
provide  materials  for  and  pay  a  moiety  of 
all  other  expenses  attendant  upon  repair; 
and  also  that  the  lessee  should  not  let  or 
assign  the  said  iMemises,  nor  assign  the 
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present  indenture  of  lease  or  term,  or  any 
portion  thereof,  nor  suffer  the  premises  to 
be  occupied  by  any  other  person  without 
the  written  licence  of  the  lessor,  but  that 
the  lessee  would  reside  on  the  premises, 
and  should  not  cut  or  mow  any  of  the  lands 
more  than  once  in  any  year,  with  various 
other  farming  covenants,  with  a  proviso 
for  re-entry  by  the  lessor  for  non-pay- 
ment of  rent  or  breach  of  covenant] — 
Averments,  that  the  lessee  entered  and 
remained  in  possession  until  his  death  in 
April  1863,  leaving  a  wiU,  but  the  exe- 
cutor never  acted,  and  there  was  no  executor 
or  administrator  until  January  1864,  when 
the  plaintiff  became  administrator  with  the 
will  annexed  ;  that  the  rents  were  unpaid, 
and  the  lessee,  his  executors  or  administra- 
tors, let  the  premises  without  the  written 
licence  of  the  lessor,  and  did  not  keep  the 
covenants,  and  the  lessee  and  the  plaintiff^ 
as  administrator,  became  insolvent;  and  that 
before  grant  of  the  letters  of  administration, 
and  before  the  plaintiff,  except  by  way  of 
relatiiDn,  was  administrator  or  had  anything 
in  the  demised  premises  or  in  the  said 
indenture,  the  lessor  and  the  other  defen- 
dants, as  his  servants  and  by  his  command, 
re-entered,  and  the  lessor  had  again  re- 
possessed and  enjoyed  the  premises  as  of 
the  lessor's  former  estate,  and  thereupon, 
and  before  any  grant  of  administration  to 
the  plaintiff,  and  before  the  plaintiff,  except 
by  way  of  relation,  became  and  was  such 
administrator  as  aforesaid,  the  said  title- 
deed  belonged  to  the  lessor,  and  became 
and  was  his  title-deed,  and  the  lessee,  his 
executors  or  administrators,  ceased  to  have 
any  right,  title  or  interest  therein  or  there- 
to, and  all  conditions  were  performed,  and 
all  things  happened,  and  all  times  elapsed 
necessary  to  entitle  the  lessor  to  re-enter  as 
aforesaid,  under  the  terms  of  the  said  lease, 
and  to  have  and  hold  the  same  title-deed, 
and  nothing  happened  to  prevent  the  lessor 
or  to  disentitle  him  from  so  re-entering  as 
aforesaid,  and  from  having  and  holding  the 
said  dtle^eed. 

Demurrer  and  joinder  in  demurrer. 

Ninth  plea,  for  a  defence  on  equitable 
grounds,  to  the  second  and  following 
counts,  that  the  claims  in  those  counts  men- 
tioned proceeded,  arose  and  occurred  by 
reason  only  of  the  defendants  being  and 
acting  as  execnton  of  their  own  wrong,  of 


the  personal  estate  and  -effects  of  the  said 
H.  Hewett,  deceased,  before  any  grant  of 
any  letters  of  administration  to  the  plaintiff, 
and  before  the  plaintiff,  except  by  relation, 
was  administrator  as  aforesaid;  and  that 
before  the  plaintiff,  save  as  aforesaid,  was 
administrator  as  aforesaid,  they  fully  ad- 
ministered all  the  personal  estate  and 
effects  which  were  of  the  said  H.  Hewett, 
deceased,  and  which  had  ever  come  to  the 
hands  of  the  defendants,  as  such  executors 
as  aforesaid,  to  be  administered,  and  the 
defendants  had  not,  at  the  conmiencement 
of  this  suit,  nor  had  they  since  had,  nor 
had  they  any  personal  estate  or  effects 
which  were  of  the  said  H.  Hewett,  deceased, 
in  the  hands  of  the  defendants  as  such 
executors  as  aforesaid,  to  be  administered. 

Demurrer  and  joinder  in  demurrer. 

Bere9fordy  for  the  plaintiff. — ^The  pleas 
do  not  afford  any  answer  to  the  action. 
The  facts  alleged  in  the  third  plea  do  not 
justify  the  detention  of  the  lease.  Halt  v. 
BaU  (1)  is  in  point.  As  to  the  ninth  plea, 
the  authorities  are  clear  that  the  matters 
there  stated  cannot  be  pleaded.  An  executor 
detonUyricsxi  gi^e  in  evidence  thepayments 
he  has  made,  but  the  plaintiff  is  still  entitled 
to  a  verdict  for  nominal  damages — 1  WUr 
liams  on  Executors,  5th  edit  p.  236.  There 
is  no  distinction  between  law  and  equity 
in  this  respect;  and  an  application  in  this 
case  made  to  the  Court  of  Chancery  for 
an  injunction  was  refused,  with  costs. 

Bnllar,  for  the  defendants. — As  to  the 
third  plea,  this  case  is  distinguishable  from 
HM  V.  Ball  (I),  That  was  the  case  of  a 
counterpart.  It  may  be  gathered  from  the 
plea  that  in  this  case  only  one  lease  was 
executed  by  both  parties,  and  that  there 
was  no  counterpart,  for  in  the  case  of 
a  counterpart  it  is  usual  for  the  lessor  to 
execute  one  part  and  the  lessee  the  other, 
and  the  averment  here  is  that  the  deed 
was  executed  by  both.  But,  at  all  events, 
each  party  has  such  an  interest  in  the  deed 
as  to  prevent  the  one  maintaining  detinue 
or  trover  against  the  other.  This  case  is 
further  distinguishable  from  Hall  v.  Ball 
(1)  by  the  fact  that  this  is  a  farming  lease 
containing  covenants  only  by  the  lessee, 
including  a  covenant  not  to  assign,  and 
some  of  these  covenants  have  been  broken. 

(1)  8  Man.  It  G.  242;  s.  c.  10  Law  J.  Rep.  (k.s.) 
C.P.  285. 
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In  PhiUpa  y.  Robimon  (2)  Best,  C.J.  says, 
"  It  is  a  clear  principle  of  law  that  the 
muniments  of  an  estate  belong  to  the  pei^ 
son  who  has  the  legal  interest  in  it ;  so 
that  if  the  plaintiff  was  originally  entitled 
to  receive  the  deed  on  request,  he  was  not 
so  at  the  time  of  action,  for  he  could  only 
be  so  entitled  so  long  as  the  right  to  the 
property  continued  in  him."  Upon  the 
determination  of  the  lessee's  interest  by 
the  covenants  broken  and  the  re-entry 
thereon,  the  lease  became  the  lessor's  muni- 
ment of  title.  With  respect  to  the  9th  plea, 
the  point  raised  by  it  has  never  been  de- 
termined, when  the  question  was  on  the 
record.  It  is  a  good  plea  at  law — Anony- 
mous (3),  but,  if  not,  as  an  equitable  plea 
it  may  be  supported  on  the  ground  that  it 
is  inequitable  to  allow  an  action  to  pro- 
ceed to  recover  a  farthing  damages. 
Beresford  was  not  called  on  to  reply. 

Pollock,  C.B. — The  plaintiff  is  entitled 
to  judgment  This  case  scarcely  admits 
of  argument,  for  it  is  concluded  by 
authority. 

Martik,  R — I  am  of  the  same  opinion. 
The  judgment  of  Tindal,  C.J.  in  i7a//v.  Ball 
(1)  disposes  of  the  distinctions  sought  to 
be  drawn  between  Uiat  case  and  the  present. 
This  deed  is  not  a  muniment  of  title.  I 
may  observe  that  it  is  a  common  applica- 
tion at  chambers  on  the  part  of  lessors  for 
a  copy  of  the  lease  in  the  possession  of  the 
lessee,  and  the  order  is  frequently  made 
on  the  ground  that  the  lessee  is  a  trustee 
for  the  lessor. 

Bbamwbll,  B. — Independently  of  HaU 
V.  Ball  (1),  I  think  tlie  plaintiff  is  entitled 
to  our  judgment  As  to  the  ninth  plea,  it 
is  consistent  with  it  that  the  defendants 
may  have  applied  the  assets  in  payment  of 
their  own  debt  If  such  a  plea  were  held 
good,  every  creditor  would  make  a  scramble 
for  the  effects  of  a  deceased  debtor.  Both 
pleas  are  clearly  bad. 

Judgment  for  the  plaintiff , 


1864. 
June  8 
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THE  ATTORNKT  GXNXRAL  V. 
LORD  LILFORD. 


(2)  4  Bing.  106,  109. 

(8)  la  Mod.  441 ;  dted  in  1  WiUiams  on  Ese- 
outon,  286. 


Succemon  Ihity — Suceesnon  Duty  Ad, 
1853,  (16  &  17  VicL  c  51.)  t.  2h—Effed 
of  Tenant  in  Tail  in  Postession  acquiring 
the  Fee  and  dying  before  Payment  of  the 
Instalments. 

A  tenant  in  tail^  liable  to  duty  on  his 
succession^  barred  the  entail  and  acquired 
the  fee  simple  by  his  own  act^  and  died 
before  the  instalments  of  duly  payable  on 
his  succession  became  due : — ^Held  (Pollock, 
C.B.  dissenting),  that  the  instalments  were 
a  continuing  charge  on  the  property  under 
section  21.  of  the  Succession  Duty  Ad, 
1853. 

Information  to  obtain  payment  of  duty 
in  respect  of  the  succession  of  the  defen- 
dant's late  father  Thomas  Atherton,  I/>rd 
Lilford,  deceased,  in  the  real  property  com- 
prised in  the  will  and  settlement  herein- 
after stated,  the  defendant  being  tenant 
for  life  in  possession  under  his  fiither's  will 
The  question  was  whether,  upon  the  death 
of  the  late  Lord  lilford,  the  duty  upon  his 
succession  ceased  to  be  payable,  or  whether 
it  was  a  continuing  chaige  upon  the  real 
property  in  respect  of  which  it  was  claimed. 

Peter  Legh  (hereinafter  referred  to  as 
the  testator)  by  will,   dated  the  9th  of 
October   1787,   devised    all  his   manois, 
lands,  4&C  in  Bratherton   and  Tarlton,  in 
the  county  of  Lancaster,  to  Legh  Master, 
the  Rev.  L^h  Hoskin  and  Richard  Orford, 
for  the  term  of  500  years,  upon  the  trusts 
therein  mentioned,  and,  subject  thereto^  to 
the  testator's  grandson  G.  A.  Keck  for  life, 
witii  remainder  to  the  first  and  other  sons 
of  G.  A.  Keck  in  tail  male,  with  remainder 
to  the  testator's  grandson  P.  A.  Keck,  with 
remainder  to  the  first  and  other  sons  of 
the  said  P.  A.  Keck  in  tail  male,  with 
remainder  to  the  testator's  granddaughter 
E.  A.  Keck,  with  remainder  to  her  first 
and  other  sons  in  tail  male,  with  remainder 
to  the  testator's  grandson  A.  L.  Atherton 
for  life,  with  remainder  to  the  first  and 
other  sons  of  the  said  A.  L.  Atherton  in 
tail  male,  with  remainder  to  the  testator's 
granddaughter  H.  Atherton  for  life,  with 
remainder  to  her  first  son  in  tail  male» 
with  remainders  over. 

*  Booided  in  Trinity  Tana. 
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By  a  codicil  the  testator  revoked  this 
devise,  and  thereby  devised  all  the  said  here- 
ditaments unto  his  sister  Ann  Legh  in  fee. 

The  testator  died  on  the  20th  of  May 
1792.  By  a  settlement  dated  the  1 4th  of  June 
1792,  Ann  Legh  conveyed  the  said  here- 
ditaments to  Legh  Master  and  Legh  Hos- 
kin  and  their  heirs,  for  and  upon  the  like 
uses,  trosts,  and  subject  to  the  like  term 
of  years,  as  were  mentioned  in  the  wilL 

Q.  A.  Keck,  the  first  tenant  for  life,  died 
on  the  4th of  September  1 860,  without  issue ; 
P.  A.  Keck,  the  next  tenant  for  life,  died 
in  March  1797,  a  bachelor;  K  A.  Keck, the 
next  tenant  for  life,  had  issue  one  son,  who 
died  without  issue  on  the  16th  of  January 
1854;  A.  L.  Atherton,  the  next  tenant  for 
life,  died  in  the  testator's  lifetime,  a  badielor. 
The  testator's  granddaughter  H.  Atheiton 
married  the  Honourable  J.  Powys,  who 
afterwards  became  Lord  Lilford,  and  she 
died  on  the  11th  of  August  1820,  and  the 
defendant's  late  father  Thomas  Atherton 
Lord  Lilford  was  the  first  son  of  that 
marriage. 

Upon  the  death  of  G.  A.  Keck  in  Sep- 
tember 1860  (being  after  the  time  appointed 
for  the  commencement  of  "  the  Succession 
Duty  Act,  1853"),  the  said  Thomas  Ather- 
ton Lord  Lilford,  by  reason  of  the  disposi- 
tions made  by  the  said  will  and  settlement, 
became  beneficially  entitled  to  the  property 
as  tenant  in  tail  male  in  possession,  and 
he  became  chargeable  with  succession  duty. 

By  indenture,  dated  the  5th  of  November 
1860,  duly  enrolled,  in  order  to  defeat  the 
estate  in  tail  male  of  the  said  Thomas 
Atherton  Lord  lilford,  the  said  Thomas 
Atherton  granted  and  confirmed  the  said 
property  to  a  trustee  for  the  use  of  the 
said  Thomas  Atherton  Lord  Lilford,  his 
heirs  and  assigns  for  ever. 

Thomas  Atherton  Lord  Lilford  died  on 
the  15th  of  March  1861,  being  competent 
to  dispose  by  will  of  a  continuing  interest 
in  the  property,  and  having  in  fact  by  will, 
dated  the  24th  of  February  1841,  devised 
all  the  hereditaments  to  which  he  was 
entitled  to  the  use  of  his  eldest  son,  the 
defendant,  and  his  assigns  for  life,  with 
limitations  over. 

The  said  Thomas  Atherton  Lord  Lilford 
died  before  any  one  of  the  eight  half-yearly 
instalments  of  duty  payable  in  respect  of 
Ms  succession  had  become  due;  and  in 


answer  to  applications  made  to  his  son  and 
successor,  the  defendant,  for  payment,  he 
declined  to  pay,  alleging  that  upon  the 
death  of  his  father  all  of  the  said  instal- 
ments ceased  to  be  payable;  whereas  the 
Attorney  General  insists,  on  the  contrary, 
that  all  the  said  instalments  were  a 
continuing  charge  on  the  property  in  re- 
spect of  which  the  same  were  claimed,  and 
that  such  instalments  were  payable  by  the 
defendant  as  the  owner  for  the  time  being 
of  such  property,  according  to  the  provi- 
sions of  the  Succession  Duty  Act 

The  Attorney  General^  The  Solicitor  Gene- 
retl,  Locke  and  Hanson,  for  the  Crown  (1). 
— The  only  material  pmnts  in  the  narrative 
of  fsbcts  are,  that  the  late  Lord  Lilford, 
after  the  passing  of  the  Succession  Duty 
Act,  1853,  became  entitled  as  successor 
under  the  act  to  the  estate  tail,  and  before 
his  death  he  barred  the  entail  and  became 
owner  in  fee  simple,  and  was  owner  in  fee 
simpk  at  the  time  of  his  death;  and  the 
question  is,  whether  instalments  of  duty 
which  became  due  by  reason  of  the  succes- 
sion taken  luider  a  settlement  falling  into 
possession  after  the  passing  of  the  Succes- 
sion Duty  Act,  continued  payable  out  of 
the  fee  simple  which  belonged  to  the  late 
Lord  and  passed  by  his  wilL  This  question 
arises  under  sections  21.  and  42.  of  the 
act;  section  42.  enacts  that  ''the  duty  im- 
posed by  this  act  shall  be  a  first  charge  on 
the  interest  of  the  successor  and  of  all  per- 
sons daiming  in  his  right  in  all  the  real 
property  in  respect  whereof  such  duty  shall 
be  assessed,  and  such  duty  shall  also  be  a 
first  charge  on  the  interest  of  the  successor, 
or  of  any  trustees  for  him."  If  this  section 
stood  alone  with  the  10th  section,  which 
imposes  the  duty,  there  could  be  no  ques- 
tion that  the  defendant  is  liable;  but  the 
words  of  the  proviso  of  section  21.  are 
relied  upon  by  him.  That  section,  after 
enacting  that  the  interest  of  every  succes- 
sor, except  as  therein  provided,  in  real  pro- 
perty shall  be  considered  to  be  of  the  value 
of  an  annuity  for  his  life  equal  to  the 
annual  value  of  such  property,  and  pro- 
viding for  the  payment  of  the  duty  by 
eight  half-yearly  instalments,  contains  this 
proviso:  "  Provided,  that  if  the  successor 
shall  die  before  all  such  instalments  shall 

(1)  Jane  6, 1864,  before  Pollock,  C.B.,  Marfem, 
B.,  Bramwell,  B.  and  Channell,  B. 
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have  become  due,  then  any  instalments  not 
due  at  his  decease  shall  cease  to  be  pay- 
able, except  in  the  case  of  a  successor  who 
shall  have  been  competent  to  dispose  by 
will  of  a  continuing  interest  in  such  pro- 
perty, in  which  case  the  instalments  unpaid 
at  his  death  shall  be  a  continuing  charge 
on  such  interest  in  exoneration  of  his  other 
property,  and  shall  be  payable  by  the  owner 
for.  the  time  being  of  such  interest."  The 
principle  to  be  collected  from  these  provi- 
sions is,  that  the  duty  is  to  be  charged 
upon  the  whole  interest  of  the  successor, 
and  upon  the  whole  interest  of  the  pro- 
perty originally  charged  of  every  one 
claiming  under  him  or  in  his  right;  but 
the  duty  is  not  made  a  charge  on  other 
people  who  do  not  claim  through  or  under 
him,  and  for  that  reason  if  he  shall 
have  died  before  the  instalments  have 
become  payable,  and  has  left  no  continuing 
interest  which  anybody  can  take  from  him, 
or  under  him,  or  through  him,  the  instal- 
ments cease  to  be  payable ;  but  they  do  not 
cease  to  be  payable  '*  in  the  case  of  a  suc- 
cessor who  shall  have  been  competent  to 
dispose  by  will" — of  course  that  means  at 
the  time  of  his  death — "  of  a  continuing 
interest"  What  is  the  meaning  of  '^con- 
tinuing interest"?  The  interest  that  will 
be  derived  from  him  after  his  death.  In 
the  case  of  the  tenant  for  life  there  is 
no  continuing  interest,  for  upon  his  death 
there  is  an  end  of  it,  and  the  next  tenant 
in  tail  does  not  take  through  him ;  and  there- 
fore the  next  successor,  toking  by  an  inde- 
pendent title,  is  not  onerated  with  the  unpaid 
duty ;  but  there  can  be  no  reason  why  the 
clause  of  remission  should  apply  to  the 
case  of  a  man  who  dies  the  owner  in  fee 
simple  where  the  interest  passing  at  his 
death  is  a  continuing  interest,  liable  to  be 
charged  with  all  his  other  debts,  contracts, 
and  engag^nents.  Why  not,  therefore,  with 
this  ?  If  ^  tenant  in  tail  mortgages,  and 
then  acquires  the  fee,  the  mortgage  binds. 
But  if  the  succession  has  passed  away  to 
some  one  entitled  by  a  paramount  title 
before  the  instalments  are  paid,  then  the 
legislature  puts  the  tenant  in  tail  on  the 
same  footing  with  a  tenant  for  life.  The 
Attorney  General  v.  HaUett  (2)  decides  that 
the  words  '' competent  to  dispose  by  will" 

(2)  2  HiirL  &  N.  868 ;  b.  c.  27  Law  J.  Bep.  (N.s.) 
Exch.  89. 


refer  to  competency  in  respect  of  estate, 
and  not  to  personal  competency. 

Hellish  and  J.  Brown,  for  the  defen- 
dant— The  only  question  is,  whether  the 
words  ''who  shall  have  been  competent 
to  dispose  by  will"  mean  ''competent  to 
dispose  by  will  at  the  time  of  his  own 
death,"  or  "competent  to  dispose  by 
will  of  the  succession  at  the  time  he  came 
into  succession ;"  because  it  is  admitted, 
that  if  he  had  never  barred  the  entail,  the 
instalments  would  have  ceased.  K  the 
words  mean  "competent  to  dispose  by 
will  at  the  time  of  his  own  death,"  it  fol- 
lows that  if  a  man,  tenant  for  life,  or 
even  for  years,  acqoired  the  reversion, 
either  by  purchase  or  some  subsequent 
gift  from  a  third  person,  the  instalments 
would  not  cease ;  and,  on  the  other  hand, 
if  a  man  acquires  by  succession  a  fee  simple, 
and  afterwards  re-settles  the  estate  so 
as  to  become  tenant  for  life  only,  and  at 
his  death  to  have  no  continuing  interest, 
it  would  follow,  from  this  construction, 
that  the  arrears  of  duty,  payable  when  he 
acquired  the  succession,  would  cease  on 
his  death, — absurdities  that  could  not  have 
been  contemplated.  The  only  way  of  avoid- 
ing such  difficulties  is  by  reading  the  words 
as  "competent  to  dispose  by  will  of  the  sac- 
cession  at  the  time  he  came  into  succession  f 
and  according  to  ordinary  principles  of  im- 
posing a  tax,  the  state  of  things  at  the  time 
of  coming  into  succession  must  be  looked  at 
for  the  purpose  of  determining  what  duty 
is  payable.  The  words  "  continuing  inter- 
est in  such  property"  in  the  proviso,  roust 
be  read  in  connexion  wit!h  "the  interest  of 
every  successor,"  in  the  commencement  of 
section  21,  where  they  necessarily  mean  the 
interest  derived  by  succession. 

The  Attorney  General  replied. 

Cnr.  adv,  vuif. 

Martdt,  B.  now  delivered  the  judgment 
of  himself  and  of  Chankxll^  B. — In  Sep- 
tember 1860,  the  kte  Lord  lalford  became 
entitled,  as  tenant  in  tail  in  possession, 
to  certain  real  property,  and  became  charge- 
able to  succession  duty.  In  November  of 
the  same  year  he  executed  a  disCTtailing 
deed,  and  limited  the  property  to  himself 
in  fee.  He  died  in  Mait^  1861,  having, 
by  his  will,  devised  the  property  to  the 
defendant  for  life,  who  is  now  in  possession 
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of  it.  At  the  time  of  his  death,  none  of 
the  eight  half-jearly  instalments  of  duty, 
payable  in  respect  of  his  succession  duty, 
had  become  payable;  the  defendant  has 
revised  to  pay  them,  and  this  information 
has  been  brought  to  compel  payment ;  the 
Attorney  Qeneral  insisting  that  they  were  a 
continuing  chaige  on  the  testator's  interest 
at  the  time  of  his  death,  and  are  payable 
by  the  defendant  as  owner  for  the  time 
being  of  such  interest  We  think  the 
Attorney  General  is  entitled  to  judgment 
The  question  depends  on  the  true  construc- 
tion of  the  21st  section  of  the  Succession 
Duty  Act^  16  &  17  Vict  c.  51.  By  the 
42nd  section  the  duty  is  declared  to  be  a 
first  charge  on  the  interest  of  the  successor, 
and  of  all  persons  claiming  in  his  right; 
and  by  the  21st  section  the  interest  of  the 
successor  in  real  property  shall  be  con- 
sidered to  be  of  the  value  of  an  annuity 
equal  to  the  annual  value  of  such  property, 
to  be  valued  according  to  the  tables  in  the 
Schedule,  and  the  duty  chargeable  thereon 
(that  is,  on  the  interest  of  the  successor) 
shall  be  paid  by  eight  half-yearly  instalments. 
Bat  there  is  a  proviso,  that  if  the  successor 
shall  die  before  the  instalments  shall  be- 
come due,  the  instalments  not  due  at  his 
decease  shall  cease  to  be  payable,  except  in 
the  case  of  a  successor  who  shall  have  been 
competent  to  dispose  by  will  of  a  continu- 
ing interest  in  such  property.  The  word 
''  property"  in  the  section  means  the  thing, 
that  is,  the  land  or  hereditaments  in  respect 
of  which  the  duty  is  chaiged.  This  is 
clear,  as  well  from  the  21st  section  itself, 
as  from  the  interpretation  clause ;  and  not 
only  was  the  late  Lord  Lilford  competent 
to  dispose  by  will  of  the  continuing  interest 
in  the  property,  but  he  actually  did  so,  and 
the  defendant  was  the  object  of  his  bounty ; 
so  that  the  instalments  unpaid  at  his  death 
were,  and  are,  a  continuing  charge  upon  his 
interest,  and  are  payable  by  the  defendant, 
who,  for  the  time  being,  is  the  owner  of  such 
interest.  It  was  argued,  that  the  defendant 
was  by  such  construction  compelled  to  pay 
two  succession  duties,  one  his  own,  the  other 
the  teetator^s.  This  is  a  fallacy.  He  is 
liable,  of  course,  to  pay  his  own  succession 
duty,  properly  so  called;  but  what  he  is 
now  required  to  pay  is  a  charge  or  debt  of 
the  testator,  who  was  the  owner  in  fee 
simple  of  the  land  devised  to  him ;  and 


we  think  that,  not  merely  does  the  21st 
section  of  the  statute  impose  the  liability, 
but  that  reason  and  good  sense  and  the 
spirit  of  the  act  concur.  The  testator  was 
liable  to  the  duty.  Had  he  been  merely 
tenant  for  life,  and  died  within  the  four 
years,  the  instalments  unpaid  would  have 
ceased  to  be  payable  ;  but  he  was  owner  in 
fee,  and  why  should  not  his  fee  simple 
interest  be  liable  to  his  debts  1  Cases  were 
put  of  a  tenant  for  life  and  a  tenant  for 
years,  purchasing  the  reversion  in  fee.  We 
do  not  think  there  woidd  be  any  veiy  great 
difficulty  in  arriving  at  a  correct  conclusion 
in  such  cases,  but  fbr  the  present  it  is  suf- 
ficient to  say,  that  the  case  is  a  devise  by 
will,  by  an  owner  of  a  fee  simple  acquired 
by  his  own  acts. 

Bbamwell,  R — In  this  case  it  is  clear 
that  but  for  the  latter  part  of  section  21. 
the  duty  claimed  would  be  due,— due  from 
the  deceased  Lord  Lilford, — and  payable,  at 
least,  out  of  his  assets.  The  question  then  is, 
if  that  part  of  the  section  causes  it  not  to  be 
due,  or  if  due  not  a  chaige  on  the  present 
defendant,  or  the  estate  he  has  taken.  Now 
it  is  not  easy  to  understand  the  reason  of 
the  enactment  in  question.  The  statute  has 
imposed  a  duty  on  successions,  or  on  real 
property,  on  successions  to  it  It  has  there- 
fore very  fEurly  and  reasonably  taken  each 
successor's  interest  to  be  taxed  as  not  greater 
than  a  life  interest;  because  on  his  death 
there  is  another  taxable  succession.  If  land 
is  devised  to  A.  for  life,  on  his  death  it  is 
subject  to  a  fresh  succession  duty;  so  it  is 
if  it  is  devised  to  him  in  fee.  Then,  to  esti- 
mate what  shall  be  paid,  the  value  of  his 
interest  is  taken  to  be  the  value  of  an 
annuity  equal  to  the  annual  value  of  the 
property  for  his  life.  It  is  then  assessed,  and 
found  for  better  or  worse;  but,  for  his 
convenience,  it  is  made  payable  by  instal- 
ments. This  being  the  principle  on  which 
the  legislature  has  proceeded,  it  is  difficult 
to  see  why  the  successor  to  a  life  estate  is 
relieved  from  unpaid  instalments  if  he  dies 
before  they  are  due;  but  not  so  the  suc- 
cessor to  a  fee.  Nor  is  it  easy  to  see  why,-  if 
the  successor  lives  four  years  and  a  half^  he 
pays  all  the  instalments  without  return,  and 
no  more  if  he  lives  fifty  years,  but  has  an 
abatement  if  he  lives  under  four  years  and  a 
half.  Further,  the  language  of  the  exception 
to  the  proviso  is  remarkable.  It  means,  I  sup- 
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pose,  to  say,  first,  that  the  instalments  shall 
be  payable ;  secondly,  that  they  shall  be  a 
continuing  charge  on  the  successor's  interest; 
thirdly,  that  his  other  property  is  to  be 
exonerated ;  fourthly,  that  the  owner  of  the 
land  shall  pay  the  duty.  The  first  is  enacted 
by  implication  only.  Whether  the  last 
provision  exonerates  the  first  successor's 
executors  may  be  a  question,  or  if  it 
makes  the  next  successor  liable  beyond 
his  interest ;  so  what  would  be  compre- 
hended by  the  words  *^  continuing  inter- 
est" may  be  doubtful.  However,  there  is 
the  enactment,  and  it  seems  to  me  clear, 
that  whatever  the  proviso  may  free,  the 
exception  to  the  proviso  makes  the  owner 
of  the  property  in  respect  of  which  the  suc- 
cession duty  was  due  liable  for  it,  at  least 
to  the  extent  of  his  interest,  when  the  first 
successor  ^' shall  have  been  competent  to 
dispose  by  will  of  a  continuing  interest  in 
such  property."  The  question  then  is,  was 
the  defendant's  father  so  competent?  I  agree' 
with  the  Attorney  General  that  this  parti- 
cular case  must  be  decided,  and  that  difficult 
cases  may  be  suggested,  which  must  be  met 
as  they  arise.  Now,  I  think  Lord  Lilford  was 
so  competent;  in  fact,  he  did  it;  he  did  dis- 
pose by  will  of  the  "continuing  interest." 
No  doubt  a  preliminary  step,  the  disentail- 
ing deed,  was  necessary;  but  that  step  was 
also  in  his  competency,  depending  solely 
on  his  pleasure,  whether  or  not  it  should  be 
taken.  In  Saltoun  v.  the  Lord  Advocate {S), 
Lord  Campbell,  L.C.,  said,  and  justly,  that 
this  statute  being  applicable  to  the  whole 
kingdom,  the  technicalities  of  the  law  of  Eng- 
land and  Scotland  when  they  differ  must  be 
disregarded,  and  the  language  of  the  legis- 
lature must  be  taken  in  a  popular  sense : 
and  can  it  be  doubted  that  in  popular  lan- 
guage Lord  Lilford  was  competent  to  dispose 
by  will  of  a  continuing  interest  in  this  pro- 
perty! Again,  in  Lord  Brayhrooke's  case (4), 
the  House  of  Lords  held  that  an  estate  tail, 
though  technically  ended  upon  the  re-settle- 
ment of  the  estates,  in  reality,  for  the  pur- 
poses of  the  succession  duty,  continues.  See 
per  Lord  Kingsdown,  and  The  Attorney 
General  V,  Floyer(5),    For  these  reasons, 

(8)  8  Macqneen,  671. 

(4)  9  H.L.  Cas.  150;  B.  c  81  Law  J.  Bep.  (k.s.) 
Kxch.  177. 

(5)  Id.  477  ;  B.  c.  31  Law  J.  Rep.  (n.p.)  Exch. 
404. 


and  on  these  authorities,  I  think  the  Crown 
is  entitled  to  judgment. 

Pollock,  C.B. — I  regret  that  I  am  un- 
able to  come  to  the  same  conclusion  as  my 
learned  Brethren,  and  the  rather  because 
the  claim  of  the  Crown  seems  to  me  very 
reasonable,  inasmuch  as  the  difference  be- 
tween an  estate  tail  and  an  estate  in  fee 
seems  to  be  (for  the  purpose  of  this  ques- 
tion) scarcely  more  than  technical ;  and 
not  only  is  the  claim  of  the  Crown  reason- 
able, but  the  language  of  the  21st  section 
(on  the  true  construction  of  which  our 
judgment,  I  think,  ought  to  depend)  cer- 
tainly without  doing  any  violence  to  it^  may 
be  fairly  read  so  as  to  support  the  claim. 
But  in  construing  the  21st  section  of  the 
act,  we  are  bound  to  look,  not  merely  at  the 
case  before  us,  but  at  other  cases  which  may 
arise,  and,  assuming  the  construction  to  be 
doubtful,  to  put  such  a  construction  as  will 
be  uniform  «nd  consistent,  with  reference 
to  all  the  cases  that  may  come  before  ns 
for  decision. 

The  claim  of  the  Crown  is  in  amount 
and  in  time  of  payment  precisely  the  same 
for  a  succession  to  an  estate  in  fee  simple 
as  to  an  estate  tail  or  an  estate  for  life ; 
and  provided  they  all  exist  according  to 
the  expectation  of  life, — that  is,  unless  the 
tenant  in  tail  or  tenant  for  life  prematurely 
dies, — ^they  all  pay  exactly  the  same  sucoes- 
sion  duty,  the  only  difference  between  them 
beiug,  that  in  the  event  of  the  death  of 
the  tenant  in  fee  before  all  the  instal- 
ments are  paid,   (the  claim  upon  whom 
seems  to  have  been  considered  as  a  debt 
due  to  the  Crown,  whether  he  lived  or  died), 
the  unpaid  instalments  continue  to  be  a 
charge  upon  the  estate, — not  on  hiB  property 
generally,  but  on  his  interest  in  the  estate 
which  gave  rise  to  the  claim  for  succession 
duty.    The  difference  between  a  tenant  in 
tail  and  atenant  in  fee  is  not,  however,  purely 
technical;  the  tenant  in  tail  may,  by  execut- 
ing a  disentailing  deed,  acquire  the  fee  abso- 
lutely, but  then  he  must  be  of  full  age,  or 
he  cannot  execute  such  a  deed  at  all,  and 
he  must  be  in  possession  long  enough  for 
the  preparation  and  execution  of  the  deed. 
Supposing  him  to  have  executed   such  a 
deed,  and  to  have  thereby  acquired  the  fee, 
and  become  competent  to  dispose  by  will 
of  a  continuing  interest  in  the  property, 


Von  34.] 


MICHAELMAS  TERM,  1864. 


49 


is  he,  within  the  expression  of  the  21st 
section,  a  successor  "  who  shall  have  been 
competent,  dec.,"  because  he  has  undoubt- 
edly became  so?    Now,  if  in  the  case  of 
a  tenant  in  tail  acquiring  the  fee  by  exe- 
cuting a  disentailing  deed,   we  read  the 
words  of  the  2l8t  section  as  if  they  had 
been   "  shall    have    been    competent,    or 
shall  become  competent";  in  other  words, 
if  we  construe  the  2l8t  section  so  as  to 
include  the  successor,  who  after  the  suc- 
cession becomes  competent  to  dispose  by 
will  of  a    continuing  interest,   we  must 
construe  it  in  the  same  way  in  all  cases, 
and  we  must  construe  it  in  the  same  way 
if  the  successor  were  merely  tenant  for  life, 
the  remainder  going  to  some  other  person, 
and  the  tenant  for  life  acquiring  the  re- 
mainder by  purchase  or  under  the  wiU  of 
the  person  entitled  to  it     Referring  to 
these  and  similar  cases  which  might  be  put, 
I  think  the  reasonable  and  true  construction 
of  the  whole  act,  and  especially  of  this 
clause  in  it,  is  that  with  respect  to  a  par- 
ticular succession,  the  liability  of  the  suc- 
cessor and  the  claim  of  the  Crown  are  ^ed 
and  settled  by  the  state  of  things  existing 
at  the  time  the  succession  takes  place,  and 
cannot  be  altered  by  the  subsequent  acts  of 
the  successor  himselj^  or  of  any  other  person. 
I  do  not  know  what  would  have  been  the 
opinion  of  my  learned  Brethren  in  the  case 
of  a  tenant  for  life  acquiring  the  fee  by 
purchasing  the  remainder,  or  by  its  being 
devised  to  him,  or  by  its  descending  to  him 
in  consequence  of  the  death  of  the  inter- 
mediate heirs — in  the  latter  case  there  would 
be  some  apparentground  for  contending  that 
the  charge  should  be  continuing,  otherwise  he 
would  succeed  to  a  remainder,  for  which  he 
would  pay  no  succession  duty.    But  the  ex- 


planation of  this  is,  that  by  the  21st  section 
the  interest  is  to  be  valued  according  to 
certain  tables  and  by  certain  rules,  which 
make  the  value  of  a  remainder,  after  the 
man's  own  life,  worth  nothing  at  alL  Now, 
I  think  it  is  clear  that  the  words  of  the 
21st  section,   namely,  "a  successor  who 
shall  have  been  competent  to  dispose  by 
will  of  a  contiQuing  interest,"  may  mean, 
as  no  time  is  mentioned,  either  at  the  time 
he  became  successor,  or  at  any  subsequent 
time.     The  latter  mode  of  construing  the 
words  gives  to  them  the  same  effect  as  if 
the  language  had  been,  "who  shall  have 
been  competent,  or  who  shall  have  (subse- 
quently to   the    succession)   became  com- 
petent" ;  and  if  these  words  had  been  used, 
there    could    have    been    no    doubt    our 
judgment  must  have  been  for  the  Crown, 
The  former  mode  gives  to  the  language 
the  same  effect  as  if  it  had  been  "  except 
in  the  case  of  a  successor  who  shall  have 
been  (at  the  time  of  his  becoming  a  suc- 
cessor) competent,  &c.,"  and  had  these  words 
been  used,  there  would  have  been  no  doubt 
the  other  way,  and  our  judgment  must 
have  been  for  the  defendant     If  the  in- 
quiry had  been,  which  of  those  interpo- 
lations is  the  least  violent,  I  should  de- 
cide in  favour  of  the  latter.     But  I  think 
a  successor  is  spoken  of  with  reference  to 
the  precise  time  when  he  became  successor, 
and   not  to  the  subsequent  period  after 
he  has  actually  succeeded,  and  in  one  sense 
may  be  said  to  have  ceased  to  be  a  suc- 
cessor ;    and  I  think  a  uniform,  consistent 
and  just  construction  of  the  words  of  the 
21st  section  would  lead  to  a  judgment  for 
the  defendant ;  but  as  the  majority  of  the 
Court  is  of  a  different  opinion,  liie  judg- 
ment must  be  for  the  Crown. 

Judgment  for  the  Crown, 
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Trespass  far  Mesne  Profits — Judgment 
of  County  Court— 19  «fc  20  Vict,  c  108. 
ss.  60,  51. — Evidence — Practice. 

A  county  court  order  for  giving  up  poB- 
session  of  premiseSy  made  against  a  person 
holding  under  the  tenant,  under  19  d:  20 
Vict.  c.  108.  s.  50,  is  not  conclusive  evidence 
of  title  in  a  subsequent  action  against  him 
for  mesne  profits. 

The  Court  refused  to  go  into  the  question 
of  improper  refection  of  a  document,  on  the 
ground  that  it  did  not  appear  hy  the  Judge's 
notes  thai  the  document  had  been  formally 
tendered  in  evidence  at  the  tried. 

Declaration  in  the  usual  form  of  trespass 
for  mesne  profits. 

Plea,  not  guilty,  and  issue  thereon. 

The  action  was  tried,  at  the  Middlesex 
Sittings  during  Miohaelnuis  Term,  1864, 
before  Martin,  B.,  when  the  following  facts 
appeared  in  evidence :  Harriet  Ellis  under- 
let to  the  defendant  part  of  certain  premises 
which  she  held  as  tenant  to  the  plaintiff. 
On  the  25th  of  May  1864,  the  plaintiff 
took  proceedings  in  the  Westminster  County 
Court  against  Ellis,  the  defendant,  and 
another  sub-tenant,  to  recover  possession, 
having,  on  the  2Gth  of  April,  given  them  a 
week's  notice  to  quit,  which  expired  on  the 
4th  of  May.  On  the  20ih.  of  June  an  order 
was  made  by  consent  in  the  county  court 
requiring  the  defendant  to  give  up  posses* 


sion  on  the  27th  of  June,  with  which  order 
the  defendant  complied;  the  plaintiff^  how- 
ever, who  bad  received  no  rent  since  Chmt^ 
mas  1863,  now  sought  to  recover  mesne 
profits  firom  the  4th  of  May  to  the  27th  of 
June. 

To  shew  that  Ellis  was  a  quarterly  teoant, 

and  that  therefore  the  plaintiff  was  not 
entitled  to  possession,  the  defendant  relied 
on  (amongst  other  evidence)  certain  reoeiptfi, 
shewing  tibat  EUis's  rent  was  paid  quarterly. 
These,  which  were  put  in  during  the  plain- 
tiff's case,  were  admitted  in  evidence  by 
the  Judge;  but  he  refused  to  admit  an 
unstamped  document  produced  by  the  plain- 
tiff for  the  purpose  of  shewing  the  terms 
of  the  tenancy ;  it  did  not  appear  on  the 
Judge's  notes  however  that  the  pUuntiCfl 
counsel  had  made  any  fonnal  tender  of  the 
document 

The  jury  being  asked  to  determine  whst 
was  the  nature  of  the  tenancy,  and  whether 
the  defendant  had  committed  a  trespass, 
found  a  verdict  for  the  defendant 

Morgan  Lloyd  obtained  a  rule  for  a  new 
trial,  on  the  grounds  of  misdirection,  in 
leaving  the  question  of  tenancy  to  the  jaiy» 
and  directing  them  that  the  judgment  of 
the 'county  court  was  not  conclusive  as  to 
title,  and  in  not  directing  the  jury  as  to 
what  was  in  issue  under  "  not  goiltyt 
improper  rejection  of  the  unstamped  docu- 
ment, and  improper  admission  of  the 
receipts. 

Pearce  shewed  cause.  —  The  only  imr 
portant  point  is,  whether  there  was  nus* 
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direction  in  leaving  the  question  of  tenancy 
to  the  jmy,  and  in  not  directing  them  as 
to  the  issue  under  "not  guilty."  The  plain- 
tiff had  the  option  of  issuing  a  writ  against 
either  Ellis  or  the  defendant 

[Channkll,  B.— Section  50.  of  19  &  20 
Vict  c.  108.  enables  a  landlord  to  go  against 
either  the  tenant  or  the  sub-tenant  to  re- 
cover possession ;  section  51.  enables  him 
to  add  a  claim  for  mesne  profits  only  in 
the  case  of  the  tenant] 

The  documentary  evidence  produced  by 
the  defendant  shewed  a  recognition  by  the 
plaintiff  of  a  yearly  or  quarterly  tenancy. 

[Mastik,  B. — The  defendant's  strong 
point  is,  that  the  county  court  Judge 
directed  something  to  be  done  with  which 
the  defendant  complied.] 

The  defendant  has  a  clear  answer  either 
way :  first,  as  to  the  trespass,  notice  to 
quit  on  the  26th  of  Apiil,  followed  by  the 
summons  in  the  county  court,  with  whose 
order  the  defendant  has  stcictly  complied ; 
secondly,  as  to  the  mesne  profits,  they 
cannot  be  claimed  from  a  sub-tenant  — 
19<fe20yict  cl08.  S.51. 

Mcfrgan  Uoyd^  contriL — As  to  the  first 
ground  of  the  rule,  that  the  plea  of  not  guilty 
does  not  leave  open  the  question  of  title 
for  the  jury.  In  an  ordinary  action  of  tres- 
pass, the  plaintiff  has  to  shew  possession ; 
but  in  the  action  for  mesne  profits,  where 
the  right  to  possession  has  been  determined 
in  another  aetioi^,  the  judgment  in  that 
action  is  conclusive,  and  relates  back  to 
tbe  day  named  or  found  by  the  jury; 
therefore,  possession  need  not  be  proved 
in  an  action  for  mesne  profits.  Under ''  not 
guilty,"  the  simple  question  is,  -was  there 
an  entry  by  the  defendant  ? 

[Channell,  B. — ^Proceedings  under  the 
County  Court  Act  are  not  anidogous  to  an 
action  of  ejectment] 

The  record  is  simply  an  allegation  on 
the  part  of  the  plaintiff,  ^'You  enteiied"; 
and  on  the  part  of  the  defendant,  '*  I  did 
not."  The  question  of  title  is  not  open* 
to  the  defendant  on  the  record.  But 
even  assuming  the  proper  plea  of  "not 
possessed"  to  have  been  on  the  record,  the 
judgment  of  the  county  court  was  conclu- 
fdve.  The  Judge  has  power  to  try  questions 
of  ejectment,  where  the  rehition  of  landlord 
and  tenant  exists,  against  either  tenant  or 
8ab>tenant 


[Channell,  B. — ^Where  the  tenancy  has 
expired  or  has  been  determined.] 

He  is  to  decide  whether  the  tenancy  has 
been  determined  or  not,  and  the  effect  of 
his  judgment  here  is,  that  at  the  date  of 
the  summons  the  defendant  was  not  entitled 
to  possession.  The  order  of  possession  is 
proof  of  judgment,  and  the  judgment  is 
conclusive  between  the  parties — Vooght  v. 
Winek{\)^  Aslin  v.  Parkin  (2)  and  the  v. 
Wright  (3).  The  document  tendered  by  the 
plaintiff  at  the  trial  contained  no  words 
of  demise,  and  was  not  signed  by  the 
plaintiff.  Clayton  v.  Burienahaw  (4)  shews 
that  it  did  not  require  a  stamp. 

CHAmrELL,  B. — ^There  were  three  points 
upon  which  we  were  pressed  to  make  the 
rule  absolute  for  a  new  trial:  one  is,  that 
there  was  an  improper  rejection  of  evi- 
dence, inasmuch  as  an  agreement  purport- 
ing to  be  signed  by  EUis  ought  to  have 
been  received  in  evidence.  I  decline  to 
go  into  ;the  argum^t  addressed  to  us  on 
this  question,  as  I 'do  not  see  upon  the 
Judge's  botes  that  any  complaint  was  made 
of  the  ruction  so  as  to  entitle  the  plaintiff 
to  move  for  a  new  trial.  There  may  have 
been  a  discussion  upon  the  point,  but  it  was 
the  duty  of  counsel,  after  the  expression  of 
the  Judge's  opinion,  formally  to  tender  the 
document  and  require  a  note  to  be  taken  of 
the  tender;  but  as  that  was  not  done,  the 
point  does  not  avail 

Upon  the  second  ground  upon  which  we 
were  asked  for  a  new  trial,  viz.,  that  certain 
receipts  were  given  in  evidence,  it  appears 
that  the  receipts  were  put  in  as  the  defen- 
dant's evidence  in  the  course  of  the  plain- 
tiff's case,  and  therefore  I  take  them  as  the 
defendant's  evidence,  received  by  consent 
and  not  objected  to. 

The  third  ground  may  admit  of  some 
little  doubt,  but  after  lutening  carefully 
to  the  arguments,  I  do  not  feel  any.  It 
is  said  that  the  judgment  of  the  county 
court  was  conclusive,  and  there  is  mixed  up 
with  that  this  other  argument,  that  the  plead- 
ings on  the  record  did  not  put  in  issue  any 
thmg  more  than  the  fact  of  trespass,  for  that 
"not  guilty"  being  the  only  plea,  the  plain- 

(1)  2  B.  &  Aid.  662. 

(2)  2  Burr.  665. 

(8)  10  Ad.  k  E.  768. 

(4)  5  B.  ft  C.  41,  per  Bayley,  J.  at  p.  45. 
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tiff's  title  was  admitted ;  but  it  is  still  clear 
that  in  order  to  recover  in  this  action  of  tres- 
pass the  plaintiff  was  bound  to  prove  the  tre&- 
pass.  The  plaintiff'scounsel  has  endeavoured 
to  shew  that  the  proceedings  in  the  county 
court  are  in  all  respects  analogous  to  the 
action  of  ejectment.  But  I  am  inclined  to 
think  that  the  county  court  Judge  is  placed 
rather  in  a  situation  analogous  to  that  of  a 
magistrate  under  the  old  law,  who  might 
order  possession  of  premises  to  be  given 
in  certain  cases.  If  the  county  court  order 
had  not  been  put  in,  there  would  have  been 
no  case  on  the  part  of  the  plaintiff.  If  any 
efficacy  is  to  be  attributed  to  the  order,  it 
is  by  reference  to  the  authority  of  the  sta- 
tute under  which  the  order  was  made.  It 
seems  strange  in  point  of  common  sense  to 
hold  that  when  a  man  has  been  taken 
before  a  county  court  Judge,  and  an  order 
has  been  made  which  in  letter  and  spirit 
he  has  obeyed,  giving  up  possession  when 
he  had  no  longer  any  authority  to  retain  it^ 
he  is  then  to  be  treated  as  a  trespasser. 

Our  attention  has  been  called  to  the  dif- 
ference between  the  50th  and  51st  sections 
of  the  19  &  20  Vict.  c.  128,  and  to  a  class 
of  cases  where  the  plaintiff  requiring  posses- 
sion is  at  liberty  to  proceed  in  the  county 
court  against  the  person  in  possession  of  the 
premises.  By  the  51st  section,  when  he  pro- 
ceeds against  his  own  immediate  tenant,  he 
is  at  liberty  to  add  a  demand  either  for  rent 
or  mesne  profits.  I  think  both  processes 
were  probably  introduced  with  a  view  to 
remove  any  subtle  distinction  before  the 
county  court  Judge;  but  the  plaintiff  has 
no  right  to  insert  any  claim  either  for  rent 
or  mesne  profits  when  he  is  proceeding 
against,  not  his  own  tenant,  but  the  person 
in  possession ;  and  as  the  language  of  the 
51st  section  is  clearly  distinguished  from 
that  of  the  50th,  I  think  it  would  be  going  a 
great  way  to  hold  that,  when  the  defendant 
is  liable  to  go  out  on  a  county  court  Judge's 
order,  this  order  can  be  given  in  evidence 
against  him  in  an  action  of  trespass  for 
mesne  profits,  to  which  there  may  have  been 
no  right  in  the  county  court  at  aJL  On  these 
three  grounds,  I  think  the  rule  should  be 
discharged 

PiGOTT,  B.  concurred. 

Mabtin,  B. — It  is  plain  to  my  mind  that 
this  action  has  been  misconceived.  It  was 
supposed  that  in  an  action  for  mesne  profits 


you  can  elect  whom  to  sue;  it  is  not  so. 
When  a  man  has  been  in  possession  under 
a  tenant,  and  then  steps  are  taken  in  the 
county  courty  and  the  Judge  directs  pos- 
session on  a  certain  day,  the  tenant  in  pos- 
session is  then  a  trespasser  in  continuing 
after  the  day  named  in  the  county  court 
order.  The  defendant  had  paid  the  rent  to 
his  landlady  up  to  the  time  he  remained  in 
possession,  and  that  he  should  pay  damages 
with  respect  to  this  continuing  in  possession 
is  wholly  contrary  to  my  views  of  right 
and  justice.  I  think  the  rule  should  he 
discharged. 

BtUe  discharged. 


1865. 
Jan.  18 


,  25.  / 


KOITKSSY  V.  ISMAY. 


Custom  —  Easement  —  Prescription  Ad 
(2<fc3]rf7/.  4.  c71.)«.2. 

A  dainty  by  custom,  for  aU  the  freemm 
and  citizens  of  a  neighbouring  citg  to  ma 
horse-races  over  certain  land  on  Ascension 
Day  in  every  year,  is  not  a  claim  to  an 
easement  toithin  the  meaning  of  the  2nd 
section  of  the  Prescription  Ad, 

Trespass  for  breaking  and  entering  a 
certain  close  of  the  plaintiff  abutting  Ac, 
and  breaking  down  and  prostrating  and 
destroying  the  fences  of  tiie  plaintiff  and 
belonging  to  the  said  close,  and  divers 
posts  and  rails  then  standing  and  being 
in  and  upon  the  said  close  and  affixed 
thereto,  and  also  prostrating,  levelling  and 
destroying  a  bank  then  erected  and  being 
upon  and  being  parcel  of  the  said  dose, 
and  pulling  up  and  destroying  the  tiions 
there  growing. 

Fifth  plea^That  for  the  full  period  of 
twenty  years  next  before  this  suit,  on  a 
certain  day  in  each  and  every  year  (to  wit), 
on  Ascension  Day,  commonly  calleid  Holy 
Thursday,  horse-races  have  been  and  of 
light  ought  to  have  been  and  still  ought 
to  be  holden  on  a  certain  piece  of  land  in 
the  extra-parochial  hamlet  of  Kingmoor 
in  the  said  city  (being  in  the  neigfaboo^ 
hood  of  the  city  of  Carlisle);  and  for  Uie 
full  period  of  twenty  years  next  before  this 
suit  the  freemen  of  the  said  city  of  Gsrlisie 
on  the  day  aforesaid  in  each  and  every 
year,  have  during  all  the  time  aforesaid  of 
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right  and  without  interruption  enjoyed  and 
claimed  to  enjoy  as  a  custom  a  certain 
reasonable  and  laudable  right  and  privilege, 
that  is  to  say,  the  freemen  of  the  said  city 
of  Carlisle  on  the  day  aforesaid  in  each 
and  every  year  should  enter  into  and  upon 
the  said  piece  of  land  in  the  said  hamlet 
for  the  purpose  of  holding  horse-races 
thereon,  and  the  said  freemen  of  the  said 
city  of  Carlisle  on  the  day  aforesaid  in  each 
and  every  year  without  interruption  have 
during  all  the  time  aforesaid  been  used  and 
accustomed  to  enter,  and  of  right  have 
entered  and  ought  to  have  entered,  and 
still  of  right  ought  to  enter,  into  and  upon 
the  said  piece  of  land  in  the  said  hamlet 
for  the  purpose  of  holding  horse-races 
thereon;  and  the  defendant  says  that  the 
close  &c  at  the  time  when  (fee.  was  parcel 
of  the  said  piece  of  land  in  the  said  hamlet, 
wherefore  the  defendant,  being  one  of  the 
freemen  of  the  said  city  of  Carlisle,  com- 
mitted the  acts  of  trespass  in  the  decla- 
ration mentioned. 

The  sixth  plea  contained  all  the  allega- 
tions in  the  fifth  plea,  substituting  a  period 
of  forty  years  for  that  of  twenty  years. 

The  seventh  plea  repeated  all  the  allega- 
tiona  in  the  fifth  plea  contained,  except  so 
much  of  the  plea  as  alleged  that  **  the  free- 
men of  Carlisle"  enjoyed  and  exercised  the 
right  and  privilege  as  a  custom,  and  alleged 
that  aU  '*  the  citizens  of  Carlisle,"  instead 
of  "  the  freemen  of  Carlisle,"  enjoyed  and 
exercised  the  said  right  and  privilege  as  a 
custom,  and  that  the  defendant,  being  one 
of  the  citizens,  committed  the  acts  in  the 
declaration. 

The  eighth  plea  repeated  all  the  allega- 
tions in  the  seventh  plea  contained,  and 
all  the  allegations  in  the  fifth  plea  which 
were  incorporated  therein,  substituting  a 
period  of  forty  years  for  that  of  twenty 
year& 

Ninth  plea — ^That  for  the  full  period  of 
twenty  years  next  before  this  suit,  on  a 
certain  day  in  each  and  every  year  (to  wit), 
on  Ascension  Day,  commonly  call^  Holy 
Thursday,  horse-races  have  been  and  of 
right  ought  to  have  been,  and  still  of  right 
ought  to  be  holden  on  a  certain  piece  of 
land  in  the  extra-parochial  hamlet  of  King- 
moor  in  the  said  city,  being  in  the  neigh- 
bourhood of  the  city  of  Carlisle,  and  for 
the  full  period  of  twenty  years  next  before 
this  suit  the  freemen  of  the  said  city  of 


Carlisle  on  the  day  aforesaid  in  each  and 
every  year  have,  during  all  the  time  afore- 
said of  right  and  without  interruption 
enjoyed  and  claimed  to  enjoy  as  a  custom 
a  certain  reasonable  and  laudable  right  and 
privilege,  that  is  to  say,  that  the  freemen 
of  the  said  city  of  Carlisle,  on  the  day 
aforesaid  in  each  and  every  year,  should 
enter  without  any  interruption  into  and 
upon  the  said  piece  of  land  in  the  said 
hamlet  for  the  purpose  of  holding  horse- 
races thereon,  and  should  enter  into  and 
upon  the  said  piece  of  land  in  the  said 
hamlet  at  a  reasonable  time  before  the 
holding  of  such  horse-races  in  each  and 
every  year  for  the  purpose  of  preparing 
and  making  ready  the  said  piece  of  land 
for  the  more  conveniently  holding  the  said 
horse-races  on  such  day  as  aforesaid,  and 
the  said  freemen  of  the  said  city  of  Carlisle 
on  the  day  aforesaid  in  each  and  every 
year  have  during  all  the  time  aforesaid 
without  interruption  been  used  and  accus- 
tomed to  enter  and  of  right  have  entered, 
and  ought  to  have  entered  and  still  of  right 
ought  to  enter,  into  and  upon  the  said  piece 
of  land  in  the  said  hamlet  for  the  purpose 
of  holding  horse-races  thereon,  and  have 
been  used  and  accustomed  to  enter  and 
of  right  have  entered,  and  ought  to  have 
entered,  and  still  of  right  ought  to  enter 
into  and  upon  the  said  piece  of  land  in  the 
said  hamlet  at  a  reasonable  time  before  the 
holding  of  such  horse-races  in  each  and 
every  year  during  the  time  aforesaid  for 
the  purpose  of  preparing  and  making  ready 
the  said  piece  of  land  for  the  more  con- 
veniently holding  the  said  horse-races  on 
such  day  as  aforesaid.  And  the  defendant 
says,  that  the  said  dose  in  which  &c.  at 
the  said  time  when  &c.  was  parcel  of  the 
said  piece  of  land  in  the  said  hamlet; 
wherefore  the  defendant,  being  one  of  the 
freemen  of  the  said  city  of  Carlisle,  com- 
mitted the  acts  of  trespass  in  the  decla- 
ration mentioned. 

The  tenth  plea  contained  all  the  allega- 
tions in  the  ninth  plea,  substituting  a 
period  of  forty  years  for  that  of  twenty 
years. 

The  eleventh  plea  repeated  all  the  alle- 
gations in  the  ninth  plea  contained,  except 
so  much  of  the  plea  as  alleged  that  the 
freemen  of  Carlide  enjoyed  and  exercised 
the  said  right  and  privilege  as  a  custom, 
and  alleged  that  all  "  the  citizens  of  Car- 
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tiff's  title  was  admitted ;  but  it  is  still  clear 
that  in  order  to  recover  in  this  action  of  tres- 
pass the  plaintiff  was  bound  to  prove  the  tres- 
pass. The  plaintiff's  counsel  has  endeavoured 
to  shew  that  the  proceedings  in  the  county 
court  are  in  all  respects  analogous  to  the 
action  of  ejectment.  But  I  am  inclined  to 
think  that  the  county  court  Judge  is  placed 
rather  in  a  situation  analogous  to  that  of  a 
magistrate  under  the  old  law,  who  might 
order  possession  of  premises  to  be  given 
in  certain  cases.  If  the  county  court  order 
had  not  been  put  in,  there  would  have  been 
no  case  on  the  part  of  the  plaintiff.  If  any 
efficacy  is  to  be  attributed  to  the  order,  it 
is  by  reference  to  the  authority  of  the  sta- 
tute under  which  the  order  was  made.  It 
seems  strange  in  point  of  common  sense  to 
hold  that  when  a  man  has  been  taken 
before  a  county  court  Judge,  and  an  order 
has  been  made  which  in  letter  and  spirit 
he  has  obeyed,  giving  up  possession  when 
he  had  no  longer  any  authority  to  retain  it, 
he  is  then  to  be  treated  as  a  trespasser. 

Our  attention  has  been  called  to  the  dif- 
ference between  the  50th  and  51st  sections 
of  the  19  &  20  Vict.  c.  128,  and  to  a  class 
of  cases  where  the  plaintiff  requiring  poeses- 
sion  is  at  liberty  to  proceed  in  the  county 
court  against  the  person  in  possession  of  the 
premises.  By  the  51st  section,  when  he  pro- 
ceeds against  his  own  immediate  tenant,  he 
is  at  liberty  to  add  a  demand  either  for  rent 
or  mesne  profits.  I  think  both  processes 
were  probably  introduced  with  a  view  to 
remove  any  subtle  distinction  before  the 
cotmty  court  Judge;  but  the  plaintiff  has 
no  right  to  insert  any  claim  either  for  rent 
or  mesne  profits  when  he  is  proceeding 
against,  not  his  own  tenant,  but  the  person 
in  possession;  and  as  the  language  of  the 
51st  section  is  clearly  distinguished  from 
that  of  the  50th,  I  think  it  would  be  going  a 
great  way  to  hold  that,  when  the  defendimt 
is  liable  to  go  out  on  a  county  court  Judge's 
order,  this  order  can  be  given  in  evidence 
against  him  in  an  action  of  trespass  for 
mesne  profits,  to  which  there  may  have  been 
no  right  in  the  county  court  at  alL  On  these 
three  grounds,  I  think  the  rule  should  be 
discharged. 

PiooTT,  B.  concurred. 

MABTm,  B. — It  is  plain  to  my  mind  that 
this  action  has  been  misconceived.  It  was 
supposed  that  in  an  action  for  mesne  profits 


you  can  elect  whom  to  sue;  it  is  not  so. 
When  a  man  has  been  in  possession  under 
a  tenant,  and  then  steps  are  taken  in  the 
county  court,  and  the  Judge  directs  pos- 
session on  a  certain  day,  the  tenant  in  pos- 
session is  then  a  trespasser  in  continuing 
after  the  day  named  in  the  county  court 
order.  The  defendant  had  paid  the  rent  to 
his  landlady  up  to  the  time  he  remained  in 
possession,  and  that  he  should  pay  damages 
with  respect  to  this  continuing  in  possession 
ifi  wholly  contrary  to  my  views  of  right 
and  justice.  I  think  the  role  should  be 
disduurged. 

Bule  ditckarged. 


>.} 


MOUKSEY  V.  ISMA7. 


1865. 

Jan.  18,  25. 

Custom  —  Easement  —  Prescription  Ad 
{2<fc3Trf//.  4.  c71.)*.2. 

A  elctimf  by  customj  for  aJU  the  freeman 
and  citizens  of  a  neighbouring  dty  to  nui 
horse-races  over  certain  land  on  Aseewion 
Day  in  every  year,  is  not  a  daim  to  on 
ease77^eni  within  the  meaning  of  the  2nd 
section  of  the  Prescription  Act 

Trespass  for  breaking  and  entering  s 
certain  close  of  the  plaintiff  abutting  Ac., 
and  breaking  down  and  prostrating  and 
destroying  the  fences  of  Uie  pLunt^  and 
belonging  to  the  said  close,  and  divers 
posts  and  rails  then  standing  and  being 
in  and  upon  the  said  doee  and  affixed 
thereto,  and  also  prostrating,  levelling  and 
destroying  a  bank  then  erected  and  being 
upon  and  being  parcel  of  the  said  dose, 
and  pulling  up  and  destroying  the  thorns 
there  growing. 

Fifth  plea^That  for  the  full  period  of 
twenty  years  next  before  this  suit^  on  a 
certain  day  in  each  and  every  year  (to  wit), 
on  Ascension  Day,  commonly  called  Holy 
Thursday,  horse-races  have  been  and  of 
right  ought  to  have  been  and  still  ought 
to  be  holden  on  a  certain  piece  of  land  in 
the  extra-parochial  handet  of  Kingmoor 
in  the  said  dty  (being  in  the  nei^bour- 
hood  of  the  city  of  Carlisle) ;  and  for  the 
full  period  of  twenty  years  next  before  this 
suit  the  freemen  of  the  said  dty  of  Carlisle 
on  the  day  aforesaid  in  each  and  eveiy 
year,  liave  during  all  the  time  aforesaid  of 
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right  and  without  interruption  enjoyed  and 
claimed  to  enjoy  as  a  custom  a  certain 
reasonable  and  laudable  right  and  privilege, 
that  is  to  say,  the  freemen  of  the  said  city 
of  Carlisle  on  the  day  aforesaid  in  each 
and  every  year  should  enter  into  and  upon 
the  said  piece  of  land  in  the  said  hamlet 
for  the  purpose  of  holding  horse-races 
thereon,  and  the  said  freemen  of  the  said 
city  of  Carlisle  on  the  day  aforesaid  in  each 
and  every  year  without  interruption  have 
during  all  the  time  aforesaid  been  used  and 
accustomed  to  enter,  and  of  right  have 
entered  and  ought  to  have  entered,  and 
still  of  light  ought  to  enter,  into  and  upon 
the  said  piece  of  land  in  the  said  hamlet 
for  the  purpose  of  holding  horse-races 
thereon;  and  the  defendant  says  that  the 
close  &c  at  the  time  when  &c  was  parcel 
of  the  said  piece  of  land  in  the  said  hamlet, 
wherefore  the  defendant,  being  one  of  the 
freemen  of  the  said  city  of  Carlisle,  com- 
mitted the  acts  of  trespass  in  the  decla- 
ration mentioned 

The  sixth  plea  contained  all  the  allega- 
tions in  the  fifth  plea,  substituting  a  period 
of  forty  years  for  that  of  twenty  years. 

The  seventh  plea  repeated  all  the  allega- 
tions in  the  fifth  plea  contained,  except  so 
much  of  the  plea  as  alleged  that  "  the  free- 
men of  Carlisle"  enjoyed  and  exercised  the 
right  and  privilege  as  a  custom,  and  alleged 
that  all  *'  the  citizens  of  Carlisle,"  instead 
of  "  the  freemen  of  Carlisle,"  enjoyed  and 
exercised  the  said  right  and  privilege  as  a 
custom,  and  that  the  defendant,  being  one 
of  the  citizens,  committed  the  acts  in  the 
declaration. 

The  eighth  plea  repeated  all  the  allega- 
tions in  the  seventh  plea  contained,  and 
all  the  allegations  in  the  fifth  plea  which 
were  incorporated  therein,  substituting  a 
period  of  forty  years  for  that  of  twenty 
years. 

Ninth  plea — That  for  the  fiill  period  of 
twenty  years  next  before  this  suit,  on  a 
certain  day  in  each  and  every  year  (to  wit), 
on  Ascension  Day,  commonly  call^  Holy 
Thursday,  horse-races  have  been  and  of 
right  ought  to  have  been,  and  still  of  right 
ought  to  be  holden  on  a  certain  piece  of 
land  in  the  extra-parochial  hamlet  of  King- 
moor  in  the  said  city,  being  in  the  neigh- 
bourhood of  the  city  of  Carlisle,  and  for 
the  full  period  of  twenty  years  next  before 
this  suit  the  freemen  of  the  said  city  of 


Carlisle  on  the  day  aforesaid  in  each  and 
every  year  have,  during  all  the  time  afore- 
said of  right  and  without  interruption 
enjoyed  and  claimed  to  enjoy  as  a  custom 
a  certain  reasonable  and  laudable  right  and 
privilege,  that  is  to  say,  that  the  freemen 
of  the  said  city  of  Carlisle,  on  the  day 
aforesaid  in  each  and  every  year,  should 
enter  without  any  interruption  into  and 
upon  the  said  piece  of  land  in  the  said 
hamlet  for  the  purpose  of  holding  horse- 
races thereon,  and  should  enter  into  and 
upon  the  said  piece  of  land  in  the  said 
hamlet  at  a  reasonable  time  before  the 
holding  of  such  horse-races  in  each  and 
every  year  for  the  purpose  of  preparing 
and  making  ready  the  said  piece  of  land 
for  the  more  conveniently  holding  the  said 
horse-races  on  such  day  as  aforesaid,  and 
the  said  freemen  of  the  said  city  of  Carlisle 
on  the  day  aforesaid  in  each  and  every 
year  have  during  all  the  time  aforesaid 
without  interruption  been  used  and  accus- 
tomed to  enter  and  of  right  have  entered, 
and  ought  to  have  entered  and  still  of  right 
ought  to  enter,  into  and  upon  the  said  piece 
of  land  in  the  said  hamlet  for  the  purpose 
of  holding  horse-races  thereon,  and  have 
been  used  and  accustomed  to  enter  and 
of  right  have  entered,  and  ought  to  have 
entered,  and  still  of  right  ought  to  enter 
into  and  upon  the  said  piece  of  land  in  the 
said  hamlet  at  a  reasonable  time  before  the 
holding  of  such  horse-races  in  each  and 
every  year  during  the  time  aforesaid  for 
the  purpose  of  preparing  and  making  ready 
the  said  piece  of  land  for  the  more  con- 
veniently holding  the  said  horse-races  on 
such  day  as  aforesaid.  And  the  defendant 
says,  that  the  said  close  in  which  Slc  at 
the  said  time  when  dec.  was  parcel  of  the 
said  piece  of  land  in  the  said  hamlet; 
wherefore  the  defendant,  being  one  of  the 
freemen  of  the  said  city  of  Carlisle,  com- 
mitted the  acts  of  trespass  in  the  decla- 
ration mentioned. 

The  tenth  plea  contained  all  the  allega- 
tions in  the  ninth  plea,  substituting  a 
period  of  forty  years  for  that  of  twenty 
years. 

The  eleventh  plea  repeated  all  the  alle- 
gations in  the  ninth  plea  contained,  except 
BO  much  of  the  plea  as  alleged  that  the 
freemen  of  Carlisle  enjoyed  and  exercised 
the  said  right  and  privilege  as  a  custom, 
and  alleged  that  all  '^  the  citizens  of  Car- 
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lisle,"  instead  of  the  fireemen  of  Carlisle, 
enjoyed  and  exercised  the  said  right  and 
privilege  as  a  custom,  and  that  the  defen- 
dant, being  one  of  the  citizens,  committed 
the  acts  in  the  declaration. 

The  twelfth  plea  repeated  all  the  allega- 
tions in  the  eleventh  plea  contained,  and 
all  tlie  allegations  in  the  ninth  plea,  which 
are  incorporated  therein,  substituting  a 
period  of  forty  years  for  that  of  twenty  years. 

Demurrers  to  all  the  pleas,  and  joinder  in 
the  demurrers. 

By  way  of  further  replication  to  all  the 
above  pleas,  the  pUintiff  replied  that  there 
was  not  before  or  at  the  commencement  of 
the  said  period  of  years  before  this  suit  in 
each  of  these  several  pleas  respectively 
mentioned,  and  during  which  the  said 
right  is  aUeged  to  have  been  enjoyed  as 
therein  mentioned,  any  valid  or  legal 
custom  such  as  is  therein  mentioned. 

Demurrer  to  the  replication,  and  joinder 
in  demurrer. 

C,  HuUon  (Jan.  18),  in  support  of  the 
plaintiff's  demurrers. — It  has  been  decided 
that  this  is  a  good  custom  at  common  law — 
see  Moufuey  v.  Ismay  (1).  The  question 
here  is,  is  it  valid  under  the  Prescription 
Act?  Tlie  words  in  the  1st  and  2nd  sections 
are,  "  no  claim  which  may  be  lawfully  made 
at  the  common  law,  by  custom,  pre- 
scription, or  grant."  The  defendant  cannot 
claim  this  right  by  prescription,  because 
the  freemen  of  a  viUe  are  a  fluctuating 
body,  and  a  grant  to  them  as  such  would 
be  void.  They  can  then  only  claim  it  by 
custom.  What  is  its  meaning  in  this  act  f 
It  is  clear  that  in  the  1st  section,  the 
word  "  custom  *'  is  applied  only  to  the  case 
of  copyholders  claiming  a  profit  d  prendre 
against  their  lord — Constable  v.  Nicholson 
(2).  The  same  meaning  must  be  given  to 
the  word  "  custom"  in  the  2nd  section  that 
it  bears  in  the  first ;  if  it  had  any  other 
meaning  in  the  1st  section,  it  would  be 
subversive  of  the  rule  of  common  law,  which 
allows  a  profit  d  prendre  to  be  claimed  only 
by  prescription,  and  not  by  custom.  Copy* 
holders  do  not  claim  against  their  lord 
by  prescription,  as  they  are  only  tenants  at 
"vnll;  therefore,  where  a  right  to  take  a 
profit  a  prendre  exists  within  a  manor,  it 

(1)  82  Law  J.  Bep.  (n.b.)  Exch.  94:  b.c.  1  H. 
h  C.  729. 

(2)  82  Law  J.  Rep.  (ir.s.)  C.P.  240 ;  s.c.  14 
Gom.  K  Rep.  N.S.  280. 


can  only  be  daimed  by  custom.  Hiere  is 
a  distinction  between  a  custom  and  a  pre- 
scription— Go.  LiL  113  6.,  ChUwardM  case 
(3)  and  BUweU  v.  Tregtmning  (4).  The 
2nd  section  only  appUes  to  eas^nents 
that  are  claimed  by  a  ipte  estate — BaUeyY, 
Stevens  (5).  Willes,  J.,  in  that  case,  says, 
^*-  There  is  no  doubt  that  easements  in  gross 
could  not  be  daimed  by  an  occupier,  as 
such,  under  the  Prescription  Act ;  and 
there  is  also  no  doubt  that  no  right  of  that 
kind  could  be  acquired  by  him  under  that 
act,  by  a  user  of  twenty,  thirty,  or  sixty 
years,  either  as  an  easement,  or  as  a 
profit  a  prendre^  except  it  is  capable  of 
being  annexed  to  land  within  the  rule 
I  have  already  mentioned."  The- 5th 
section  refers  to  the  mode  of  pleadii^,  as 
well  by  the  plaintiff  as  by  the  defendant 
With  regard  to  the  former,  the  di£ELcalty 
does  not  occur,  but  with  regard  to  defen- 
dants, if  the  5th  section  applies  to  pre- 
scription, to  a  ri^t  in  gross,  why  is  the 
section  limited  to  'Hhe  enjoyment"  by 
the  occupiers  of  the  tenement,  in  respect 
whereof  ^e  right  is  claimed  f 

[ChankeIiL,  B. — The  legiskture,  in  pass- 
ing the  statute  has  two  objects  in  view : 
first,  to  shorten  th^  time  of  prescription 
in  certain  cases,  not  in  all  cases;  secondly,  to 
abolish  the  prescription  in  the  que  estate.] 

Next,  this  is  not  an  easement,  but  a 
mere  lieence. 

Cromptofiy  in  support  of  the  pleas. — 
[He  was  requested  by  the  Court  to  confine 
his  argument  to  whether  the  alleged  right 
was  an  easement]  In  Gideon Easemsntt,^,  5, 
an  easement  is  defined  to  be  a  privilege 
without  profit,  whidi  tlie  owner  of  one  neigh- 
bouring tenement  hath  of  another,  existing 
in  respect  of  their  several  tenements,  bj 
which  the  servient  owner  is  obliged  to  suffer, 
or  not  to  do  something  on  his  own  hmd, 
for  the  advantage  of  the  dominant  owner. 
But  the  late  editor,  at  p.  10,  note  (d),  and 
p.  12,  note  (d),  contends  an  easement  in 
gross  may  exist  It  is  quite  dear  that 
a  plea  of  prescription  at  common  law 
for  a  profit  d  prendre  is  valid — Wdeome 
V.  Upton  (6) ;  and  if  such  a  claim  be  good, 

(8)  6  Rep.  69  b. 

(4)  8  Ad.  &  K  654;  1. 0.  8  Law  J.  Rep.  (5.a) 
K.B.  228. 

(6)  81  Law  J.  Rep.  (w.a.)  C.P.  226;  i-c  1* 
Com.  B.  Rep.  N.S.  91. 

(6)  6  Mee.  &  W.  586;  8.  c.  9  Law  J.  Re^  (v.s.) 
Exch.  154. 
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why  should  not  an  easement  in  gross 
be  equally  valid  1  A  grant  of  a  right  of 
-way  to  a  man  and  his  heirs  may  exist 
irrespective  of  any  estate  in  land. 

[Mabtik,  B. — Is  a  right  to  go  for  mere 
pleasure  into  a  field  to  hold  horse-races 
the  subject  of  a  grant  1  Can  a  man  grant  to 
A.  and  his  heirs  the  right  to  walk  in  his 
park ?  Would  it  pass  it  to  his  heirs?  Is  it 
not  a  mere  licence  9  Pioott,  B.  referred  to 
Dyce  V.  Ladjf  James  Hay  (7).] 

C,  Hutton  was  heard  in  reply. 

Cur,  adv.  vulL 

Mabttk,  B.  (Jan.  25)  delivered  the  judg- 
ment of  the  Court  (8). — ^This  is  a  demur- 
rer to  pleas.  The  declaration  is  trespass  for 
breaking  and  entering  a  dose,  and  break- 
ing down  the  fences,  &c.  There  are  several 
pleas,  which  are  demurred  to :  they  are  all 
grounded  upon  the  Prescription  Act,  2  <b  3 
WilL  4.  c.  71.  The  first  all<^  that  for 
the  full  period  of  twenty  years  next  before 
the  suit,  on  a  certain  day  in  every  year, 
namely.  Ascension  Day,  or  Holy  Thursday, 
horse-races  had. been  of  right  <fec.  holden 
on  a  certain  piece  of  land,  whereof  the 
close  in  which  &c,  was  parcel,  and  for  the 
same  fall  period  of  twenty  years  the  free- 
men of  the  city  of  Carlisle  had  of  right, 
and  without  interruption,  eigoyed  a  custom 
that  they  should  enter  upon  the  said  piece 
of  land  for  the  purpose  of  holding  horse- 
races thereon,  and  the  said  freemen  had, 
during  all  that  time  used  &c.  The  pleas 
proceeded  to  justify  the  trespass  by  virtue 
of  the  custom,  in  the  usual  manner.  The 
next  plea  was  the  same,  alleging  the  user 
of  the  custom  for  forty  years.  The  next 
plea  was  similar  to  the  first  above  de- 
murred to,  save  that  the  right  was 
alleged  to  be  in  the  citizens  of  Carlisle. 
The  next  was  similar  to  the  last,  save  that 
the  user  was  alleged  to  be  for  forty  years. 
The  four  pleas  following  were  substanti- 
ally the  same  as  the  preceding;  and  one 
objection  only  was  made  to  all  of  them, 
viz.,  that  the  custom  alleged  was  not  within 
the  Prescription  Act  Some  short  time  ago 
this  custom  was  the  subject-matter  of  discus- 
sion before  us.  It  was  then  pleaded  as  a  cus- 
tom at  common  law,  and  we  were  of  opinion 


(7)  1  Macqtieen'a  Scotch  Appeals,  805. 

(8)  Pollock,  C.B.,  Martin,  B.,  Chiumell,  B.,  and 
PIgott,  S. 


that  it  was  a  good  custom  (9).  The  present 
pleas  have  been  added  since.  It  is  perfectly 
clear  that  such  a  right  as  is  here  set  up  can 
only  exist  by  custom ;  a  grant  of  such  right 
to  the  freemen  of  Carlisle  or  the  citizens  of 
Carlisle  would  be  void.  Such  indeterminate 
bodies  as  the  freemen  of  a  dty  or  the  citi- 
zens of  a  city,  not  being  themselves  a  cor- 
poration, are  incapable  of  being  grantees ; 
and  there  is  probably  another  objection  to 
it,  as  not  being  a  legal  subject  of  grant, 
but  only  a  licence.  The  question,  therefore, 
really  comes  to  this:  assuming  that  the 
owner  of  this  close  had  forty-one  yean 
before  the  6ommencement  of  this  suit,  by 
parol,  granted  to  or  conferred  upon  the 
freemen  of  Carlisle  or  the  citizens  of  Car- 
lisle this  right,  and  that  they  had  during 
the  forty  years  preceding  the  suit,  in  fact, 
exercised  it  as  a  right  and  without  interrup- 
tion, would  the  operation  of  the  2nd  section 
<^  the  statute  render  it  absolute  and  inde- 
feasible, notwithstanding  that  the  origin  of 
it  could  be  clearly  and  satisfactorily  proved, 
and  that  it  began  shortly  before  the  com- 
mencement of  the  period  of  forty  years? 
The  occasion  of  the  enactment  of  the  Pre- 
scription Act  is  well  known.  It  had  been 
long  established  that  the  enjoyment  of  an 
easement  as  of  right  for  twenty  years  was 
practically  conclusive  of  a  right  from  the 
reign  of  Richard  the  First,  or  in  other  words 
of  a  right  by  prescription,  except  proof  was 
given  of  an  impossibility  of  the  existence  of 
a  right  from  that  period;  and  a  very  common 
mode  of  defeating  such  a  right  was  proof  of 
a  unity  of  possession  since  the  time  of  legal 
memory.  To  meet  this  the  grant  by  lost 
deed  was  invented,  but  in  progress  of  time 
a  difficulty  arose  in  requiring  a  jury  to  find 
upon  their  oaths  that  a  deed  had  been  exe- 
cuted which  every  one  knew  never  existed ; 
hence  the  Prescription  Act  The  1st  section 
of  the  act  relates  to  profits  d  prendre,  and 
the  respective  periods  therein  mentioned  are 
thirty  and  sixty  years.  The  present  case  is 
not  alleged  to  be  within  it.  The  pleas  are 
all  grounded  on  the  2nd,  whidi  enacts  that 
no  claim  which  may  be  lawfully  made  at 
common  law  by  custom,  prescription,  or 
grant,  to  any  way  or  other  easement,  or  to 
any  watercourse,  or  to  the  use  of  any  water 
to  be  enjoyed  upon  any  land  dec,  when  sudi 
way  or  other  matter  shall  have  been  actually 

(9)  See  1  H.  ft  C.  729 ;  ■.&  82  Law  J.  Rep.  (v.s.) 
Exch.94. 
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enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  twenty  yean,  shaU 
be  defeated  or  destroyed  by  shewing  only 
that  such  way  or  other  matter  was  first 
tojoyed  at  any  time  prior  to  such  period  of 
twenty  years ;  and  when  such  way  or  other 
matter  should  haye  been  so  eigoyed  for  the 
period  of  forty  years,  the  right  thereto 
should  be  deemed  absolute  and  indefeasible, 
unless  it  shall  appear  that  it  was  enjoyed 
by  a  consent  or  agieement  by  deed  or  writ* 
ing.  The  question  which  has  been  argued 
before  us,  and  which  is  the  true  one,  is 
whether  a  custom  for  the  freemen  or  citiasens 
of  Carlisle,  upon  Ascension  Day,  to  enter 
upon  another  man's  land  for  the  purpose  of 
holding  horse-races  there,  is  an  easement 
within  the  2nd  section*  To  be  so,  it  must 
be  witMn  the  words  custom,  prescription,  or 
grant,  to  a  way  or  other  easement,  or  to  a 
wateycouTse,  or  to  the  use  of  any  water  to 
be  enjoyed  upon  land  of  another;  and  we 
think  it  is  not  In  the  first  place,  we  do  not 
t^ink  that  this  custom  is  an  easement  at  alL 
One  of  the  earliest  definitions  of  an  easement 
with  which  we  are  acquainted  is  in  tiie 
Tennes  de  la  Lep,  and  it  is  '^a  privilege  that 
one  neighbour  hath  of  another  by  writing 
or  prescription,  without  profit;  as  a  way  or 
sink  through  his  land."  In  this  definition 
custom  is  not  mentioned;  prescription  is, 
and  it  therefore  seems  to  point  to  a  privi- 
lege belonging  to  an  individuid,  not  a  custom 
which  appertains  to  many  as  a  class.  Again, 
in  Mr.  Gale's  book,  p.  5,  an  easement  is 
defined ;  a  very  great  number  of  authorities 
are  collected,  and  it  is  stated  in  the  most 
explicit  terms  that  to  constitute  an  ease- 
ment there  must  be  two  tenements,  a  domi- 
nant one  to  which  the  right  belongs,  and  a 
servient  one  upon  which  the  obligation  is 
imposed.  We  farther  think  that  the  2nd 
section  itself  points  to  a  right  belonging  to 
an  individual  in  respect  of  his  land,  not  to 
a  class,  such  as  freemen  or  citLeens  claiming 
a  right  in  gross  wholly  irrespective  of  land; 
for  to  obtain  the  benefit  conferred  by  the 
2nd  section,  it  must  be  enjoyed  by  a  person 
claiming  ri^t  thereto  for  the  full  period  of 
twenty  years  or  forty  years.  We  are  not 
aware  of  any  case  or  expression  of  opinion 
by  any  Judge  contrary  to  this,  but  the 
dth  section  of  the  act  has  been  relied  on  as 
establishing  it  This  section  relates  to  plead- 
ings, and  enacts  that  in  all  pleadings  to 
actions   of  trespass  and  other  pleadings 


wherein  before  the  passing  of  the  act  it 
would  have  been  necessary  to  allege  the 
right  to  have  existed  from  time  immemorial, 
it  should  be  sufficient  to  all^e  ihe  enjoy- 
ment thereof  as  of  right  by  the  ocra^ner  of 
a  tenement  in  respect  whereof  the  same  is 
claimed,  &c.    It  has  been   said  that  this 
shews  tiiat  an  easement  within  the  protec- 
tion of  the  statute  must  be  an  easement 
belonging  to  a  dominant  tenement ;  we  titink 
it  affords  an  argument  in  illustration  as  to 
what  the  l^iriature  contemplated ;  but  after 
what  fell  from  this  Court  in  WeUenne  t. 
Upton, — 5  Mee,  A  W.  398,  and  the  same 
case  6  Mte.  4i  W.  536,— «nd  a  note  of  the 
late  Mr.  Henry  Willes,  in  p.  152of  theeditioa 
of  QdU  on  EatemeiUMy  edited  by  him,  weare 
not  prepared  to  say  the  statute  may  not 
extend  to  easements  in  groes;  although  itis 
to  be  observed  that  all  which  Lord  Wensley- 
dale  says  in  the  last  report  of  the  case  (6  Mee, 
df  W,  pp.  542-3)  is,  **we  might  be  duposed 
to  diink  that  the  present  case  ^as  alleged 
easement  in  gross)  is  within  the  equity  of 
the  statute*';  and  he  goes  on  to  add,  that  the 
question  was  then  immateriaL    But,  how- 
ever this  may  be,  we  are  of  opinion  that  to 
bring  t^  right  within  the  term  ^^easemeDt" 
in  the  2nd  section,  it  must  be  one  anali^tu 
to  that  of  a  right  of  way  which  precedes  it 
and  a  right  of  watercourse  which  follows  it, 
and  must  be  a  right  of  utility  and  benefit, 
and  not  one  of  mere  recreation  and  amuse- 
ment In  our  opinion,  therefore,  the  present 
aUeged  right  is  not  within  the  language  ot 
meaning  of  the  Prescription  Act,  and  we  are 
satisfied  that  it  was  never  in  the  contem- 
plation of  Lord  Tenterden,  who  framed  it, 
(see  jMT  Lord  Wensleydale,  5  Met,  d:  W,  404,) 
to  include  within  the  act  such  customary 
rights  as  entering  land  to  enjoy  rural  sports, 
as  in  MiUeehampY,  Johnson  (10),  or  to  dance 
upon  a  green,  as  in  Abbot  v.  WeMy(ll),  by 
analogy  to  which  we  held  this  alleged  cas- 
tomary  right  to  run  horse-races  a  lawfol  one 
atoommon  law(l);  what  we  think  heoontem- 
plated  were  incorporeal  rights  incident  to 
and  annexed  to  property  for  its  more  bene- 
ficial and  profitable  enjoyment,  and  not 
customs  for  mere  pleasure.   In  ouropini(») 
therrfore,  the  pleas  demurred  to  are  bad, 
and  our  judgment  is  for  the  plainti£ 

Judgment  for  the  pkUntif 


aO)  WillflB,  205,  n. 
(11)  1  LeTioz,  176. 
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BAKER  V,  LANS. 


Interrogatories  —  Libel  —  Common  Law 
Procedure  Act,  1854  (17  d:  18  Vict.  c.  125), 
5.  51. 

Interrogatories  will  not  he  allovoed  in  an 
action  of  iibel  if  they  tend  to  charge  the 
defendant  with  an  indictable  offence. 

This  was  a  rule  calling  on  the  defen- 
dant to  shew  cause  why  the  plaintiff  should 
not  be  at  liberty  to  deliver  to  the  defen- 
dant interrogatories  in  writing,  pursuant 
to  the  Ck)mmon  Law  Procedure  Act,  1854, 
and  why  the  defendant  should  not  within 
ten  days  answer  the  same  in  writing  by 
affidavit  to  be  filed  at  the  Rule  Office  of 
thi»  court. 

The  declaration  stated  that  the  plaintiff 
was  the  editor  and  proprietor  of  a  news- 
paper, called  the  Stockton  Herald^  South 
Durham  and  Cleveland  Advertiser ,  and  the 
defendant  falsely  and  maliciously  printed 
and  published  of  the  plaintiff,  in  the  form 
of  a  letter  in  a  newspaper  called  the  Uni- 
verse, as  well  in  relation  to  his  conduct  as 
such  editor  as  of  him  in  other  respects, 
the  words  following;  setting  out  the 
libel. 

Plea,  not  guilty,  on  which  issue  was 
joined. 

The  following  were  the  interrogatories 
sought  to  be  delivered  : 

1.  Did  you,  on  the  14th  of  November 
1863,  or  at  any  other  and  what  time,  carry 
on,  by  yourself  or  your  agents,  any  and  what 
trade  or  business,  at  43,  Lamb's  Conduit 
Street,  London  ? 

2.  Have  you  ever,  in  any  capacity,  whe- 
ther as  editor,  proprietor,  publisher  or 
printer,  or  how  otherwise,  been  concerned 
in  the  publication  of  a  newspaper  or  news- 
papers, and  if  yea,  state  the  name  or  title 
of  such  newspa{)er  or  newspapers,  and  the 
period  during  which  you  were  so  con- 
cerned with  the  same? 

3.  Have  you  ever  in  any  way  been 
engaged  in,  or  connected  with,  the  owner- 
ship, editing,  writing,  printing,  publishing 
or  sale  of  a  newspaper  called  the  Uni- 
verse ;  or.  Catholic  Standard,  and  if 
yea,  in  what  capacity  or  capadties ;  and 
state   during    what  period  of    time    you 
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were  so  engaged  in,    or  connected  with, 
the  same  1 

4.  Were  you  the  proprietor,  printer  or 
publisher  of  the  said  newspaper  on  Satur- 
day the  14th  of  November  1863,  and  did 
you  print  or  publish  it  on  that  day  ? 

5.  Have  you  ever  received  monies  or 
made  any  payments  arising  from  or  on 
account  of,  or  in  any  way  connected  with 
the  said  newspaper ;  and  if  yea,  state  the 
period  during  which,  and  in  what  capacity, 
you  received  or  made  the  same  1 

6.  Did  you  ever  authorize  the  affixing 
of  the  printed  name  '^  D.  Lane''  or  "  Denis 
Lane  "  to  the  published  copies  of  the  said 
newspaper?  If  not,  did  you  know  of  its 
being  so  affixed,  and  what  steps,  if  any, 
did  you  take  with  respect  thereto  ? 

7.  Did  you  write,  or  were  you  in  any  way 
connected  with  the  composition,  printing 
or  publication  of  a  letter  containing  the 
libel  complained  of  in  the  declaration  in 
the  said  cause,  and  signed  '^A  Stocktonian," 
which  appeared  in  the  number  of  the  said 
newspaper  published  on  the  14th  of  No- 
vember 1863? 

.  8.  Do  you  know,  and  if  yea,  state  who 
was  the  proprietor,  or  who  were  the  pro- 
prietors, and  who  were  the  publisher  or 
publishers  of  the  said  newspaper  called  the 
Universe^  on  the  13th,  14th  and  15th  days 
of  November  1863  respectively? 

The  application  was  accompanied  by  an 
affidavit  of  the  attorney  of  the  plaintiff, 
which  stated  that  he  had  searched  at  the 
proper  office  in  Somerset  House  where 
newspapers  are  filed,  and  although  there 
were  several  numbers  of  the  said  newspaper 
filed  there,  bearing  dates  prior  and  sub- 
sequent to  the  said  14th  of  November 
1863,  and  all  signed  "D.  Lane,"  yet  he 
had  been  unable  to  find  any  copy  of  the  said 
newspaper,  dated  the  said  14th  of  No- 
vember 1863;  and  he  was  informed  by  a 
clerk  in  the  said  office  having  the  care  and 
custody  of  newspapers  filed  there,  that 
notwithstanding  he  has  made  numerous 
applications  to  the  said  defendant,  at  the 
publishing  office  of  the  said  newspaper  in 
the  Strand,  for  such  copy,  and  that  promises 
had  been  from  time  to  time  made  to  the 
clerk  that  a  copy  of  the  newspaper,  dated 
the  14th  of  November  1863,  should  be 
filed,  no  such  copy  had  ever  yet  been  filed 
at    Somerset    House ;    that   he   had  aLso 
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searched  at  Somerset  House,  at  the  Registry 
of  Declarations  (1)  of  Ownership  of  News- 

(1)  The  6  A;  7  Will.  4.  c.  76.  §.  6.  enacts, —That 
no  penon  shall  print  or  publish  any  newspaper  before 
there  shall  be  delivered  to  the  Commissionen  of 
Stamps  and  Taxes,  or  to  the  proper  authorised 
officer  at  the  head  office  for  stamps  in  Westmin- 
ster, &c.,  or  to  the  distributor  uf  stamps  or  other 
proper  officer  appointed  by  the  said  Commissioners 
for  the  purpose  in  or  for  the  district  within  which 
such  newspaper  shall  be  intc>nded  to  be  printed 
and  published,  a  declaration  in  writing  contMning 
the  several  matters  and  things  hereinafter  for  that 
purpose  specified ;  that  is  to  say,  every  siich  decla- 
ration shall  Bet  forth  the  correct  title  of  the  news- 
paper to  which  the  same  shall  relate,  and  the  true 
deacription  of  the  house  or  building  wherein  such 
newspaper  is  intended  to  be  printed,  and  also  of 
\  the  house  or  building  wherein  such  newspaper  is 
intended  to  be  published,  by  or  for  or  on  behalf 
of  the  proprietor  thereof,  and  shall  also  set  forth 
the  true  name,  addition  and  place  of  abode  of  every 
person  who  is  intended  to  be  the  printer  or  to 
conduct  the  actual  printing  of  such  newi^paper, 
and  of  every  person  who  is  intended  to  be  the 
publisher  thereof,  and  of  every  person  who  shall 
be  a  proprietor  of  such  newspaper  who  shall  be 
resident  out  of  the  United  Kingdom,  and  also  of 
every  person  resident  in  the  United  Kingdom  who 

shall  be  a  proprietor  of  the  same And  if 

any  such  person  shall  knowingly  and  wilfully  sign 
and  make  any  such  declaration  in  which  shall  be 
inserted  or  set  forth  the  name,  addition,  or  place 
of  abode  of  any  person  as  a  proprietor,  publisher, 
printer,  or  conductor  of  the  actual  printing  of  any 
newspaper  to  which  such  declaration  shall  relate, 
who  shall  not  be  a  proprietor,  printer,  or  publisher 
thereof,  or  from  which  shall  be  omitted  the  name, 
aildition,  or  place  of  abode  of  any  proprietor,  pub- 
linher,  printer,  or  conriuctor  of  the  actual  printing 
of  such  newspaper,  contrary  to  the  true  meaning  of 
this  act,  or  in  which  any  matter  or  thing  by  this 
act  required  to  be  set  forth  shall  be  set  forth 
otherwise  than  according  to  the  truth,  or  from 
which  any  matter  or  thing  required  by  this  act  to 
be  truly  set  forth  shall  be  entirely  omitted,  every 
such  offender  being  convicted  thereof  shall  be 
deemed  guilty  of  a  misdemeanor. 

Section  7.  Tbut  if  any  person  fthall  knowingly  and 
wilfully  print  or  publish,  or  shall  cause  to  be  printed 
or  published,  or  either  as  a  proprietor  or  otherwise 
sell  or  deliver  out  any  newspaper  relating  to  which 
■Qch  declaration  as  aforesaid,  containing  such 
matters  and  things  as  are  reauired  by  this  act  to  be 
therein  contained,  shall  not  nave  been  duly  signed 
and  made  and  delivered  when  and  so  often  as  by 
this  act  is  required,  or  any  other  matter  or  thing 
required  by  this  act  to  be  done  or  performed  shall 
not  have  been  accordingly  done  and  performed, 
every  person  in  such  case  offending  ishall  forfeit 
for  every  such  act  done  the  sum  of  50/.  for  every 
day  on  which  any  such  newspaper  shall  he  printed 
or  published,  sold  or  delivered  out,  before  or  until 
«uch  declaration  shall  be  signed  and  made  and 
delivered,  or  before  or  until  such  other  matter  or 
thing  shall  be  done  or  performed  as  by  this  act  is 
dire^ed. 


papers,  and  found  that  no  declaration  of 
ownership  of  the  said  Universe  newspaper 
had  been  registered  there. 

BuUen  shewed  cause  (Nov.  8,  1864). — 
The  ground  on  which  the  defendant  asks 
to  have  this  rule  discharged  is,  that  the 
answers  to  the  questions  would  tend  to 
criminate  him,  because  he  might  be  sub- 
jected to  an  indictment  for  libel,  and  he 
might  also  be  subjected  to  an  indictment 
for  a  misdemeanor  under  the  6  <fe  7  Will.  4. 
c.  76.  ss.  6,  7»  No  doubt,  the  case  of  Barl- 
lett  V.  Lewis  (2)  will  be  relied  on  for  the 
plaintiff,  but  that  case  is  at  variance 
with  Tupping  v.  Ward  (3)  in  this  court 
Here  the  defendant  is  directly  asked  if 
he  has  been  guilty  of  an  indictable 
offence. 

[Bramwell,  B. — How  do  we  know  Uiat 
the  defendant  is  guilty  of  an  indictable 
offence?  It  might  be  that  the  alleged 
libel  is  true,  and  that  it  was  necessary 
or  conducive  to  the  public  interests  to 
publish  it.  Are  we  to  assume  that  the 
defendant  has  been  guilty  of  an  indictable 
offence  1] 

At  any  rate  if  he  answers  the  questions 
he  is  subject,  under  the  6  <fe  7  WilL  4.  c.  76, 
to  penalties,  and  perhaps  to  an  indictment 
There  is  a  distinction  between  the  case  of 
a  witness  who  is  examined  in  court  and 
the  case  where  interrogatories  are  adminis- 
tered to  a  witness.  In  the  first  case  the 
witness  must  be  sworn,  for  he  does  not 
know  what  question  he  may  be  asked,  but 
where  interrogatories  are  administered  tlie 
witness  sees  and  knows  what  the  question 
is.  The  dictum  of  Alderson,  R,  that  pro- 
ceedings on  interrogatories  were  analogous 
to  that  of  an  examination  of  a  witness  at  a 
trial,  has  been  questioned  by  Lord  Camp- 
bell in  Whateley  v.  Croioter  (4). 

[Bbamwell,  B. — But  how  can  we  tcD 
whether  the  answer  will  tend  to  criminate 
himi] 

He  is  prejudiced  if  he  declines  to  answer. 
In  the  case  of  Stem.  v.  Sevastapulo  (5),  the 
Court  of  Common  Pleas  refused  to  allow 
interrogatories  to  be  administered  in  an 

(2)  31  Law  J.  Rep.  (M.S.)  C.P.  230. 

(8)  30  Law  J.  Kep,  (M.S.)  Bxch.  222 ;  b.c.  6 
H.  &  N.  749. 

(4)  5  £.  &  B.  709 ;  s.c.  nom.  Whatsley  ».  Craw- 
ford, 26  Law  J.  Rep.  (ir.s.)  Q.B.  163. 

{^)  32  Law  J.  Rep.  (N.8.)  C.P.  268. 
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actiuii  of  slander.  In  M^Mdhon  v.  Ellis 
(6),  upon  a  motion  to  attach  the  plaintiff 
for  refusing  to  answer  interrogatories,  it 
was  insisted  on  behalf  of  the  plaintiff  that 
the  answers  might  tend  to  expose  him  to 
criminal  proceedings  for  having  acted  in 
the  office  of  weigh-master,  under  the  4  Ann. 
&  14.  (Ireland),  without  having  taken  the 
qualifying  oaths;  the  Court  of  Common 
Pleas  in  Ireland  held  that  to  be  a  valid 
reason  for  declining  to  answer,  and  in  that 
case  the  plaintiff  was  not  required  to  state 
upon  his  oath  that  he  would  criminate 
himself  by  answering  the  questions.  Mona- 
ghan,  C. J.,  in  his  judgment  says,  **  But  it 
has  also  been  insisted  by  plaiutiiOf's  coun- 
sel, though  no  such  point  is  suggested  by 
affidavit,  that  the  plaintiff  is  not  bound 
to  give  the  required  information,  as  being 
such  as  could  be  used  against  him  on  a 
criminal  charge.  As  it  is  on  this  latter 
view  of  the  case  that  we  are  about  dispos- 
ing of  the  present  motion,  it  will  be  advis- 
able that  I  should  state  distinctly  the 
grounds  on  which  we  proceed.  The  defen- 
dants having  relied  on  the  not  taking 
the  oaths  and  subscribing  the  declaration 
required  by  the  9th  section  of  the  act  as  a 
defence  to  plaintiff's  action,  we  must  at 
all  events,  for  the  purpose  of  this  motion, 
assume  that  the  defence  so  pleaded  is  a 
valid  one,  from  which  it  follows  that  if  the 
plaintiff  had  acted  as  weigh-master  without 
having  taken  the  prescribed  oaths  and 
signed  the  prescribed  declaration,  he  has 
violated  the  9th  section  of  the  act,  and  if 
he  has,  which  is  of  course  the  case  sought 
to  be  proved  by  the  defendant,  it  occurs  to 
us  that  he  has  committed  a  misdemeanor, 
and  is  therefore  not  bound  to  answer  any 
questions  or  give  any  information  tending 
to  establish  as  against  him  such  misde- 
meanor." 

HoU^  in  support  of  the  rule. — First,  by 
the  C  &  7  Will.  4.  c.  76.  s.  6,  if  the  pro- 
prietor of  a  newspaper  wilfully  makes  a 
fiilse  return,  he  is  guilty  of  a  misdemeanor; 
but  by  the  7th  section  the  non-delivery 
of  a  declaration  is  not  made  a  misdemea- 
nor; the  proprietor  of  a  newspaper  in  such 
case  is  only  liable  for  penalties.  It  is 
a  well-known  rule  of  law,  that  where  a 
particular  section   of   an   act  creates   an 

(6)  10  Iruh  Com.  Law  JEKep.  C.B.  120. 


offence  and  gives  a  remedy,  that  remedy 
alone  can  be  pursued.    Under  the  7th  sec- 
tion the  defendant  could  not  be  indicted 
for  a  misdemeanor.  Next,  the  questions  on 
the  face  of  the  interrogatories  do  not  shew 
that  the  answer  would  tend  to  criminate 
the  defendant,   and   the   defendant  must 
refuse  on  oath  to  answer  and  must  state 
that  the   effect  of  tlie  answer  would  be 
to  criminate  him.    Boyle  v.  Wiaenum  (7) 
is  a  direct  authority  that  the  plaintiff  has 
a  right  to  insist  on  a  witness  stating  on 
his  oath  whether  the  question  put  to  him 
would   or  would   not  tend  to  criminate 
him.    BartUtt  v.  LeioU  (2)  is  to  the  same 
effect.    Erie,  C.J.   in  his  judgment  says, 
"  It  is  clear  that  these  are  questions  which 
might  be  put  to  the  defendant  if  he  were 
in  the  witness-box,  and  there  he  would  be 
bound,  if  he  desired  to  protect  himself 
against  answering  them,  to  pledge  his  oath 
that  they  tended  to  criminate  him.     In 
Otborn  v.  the  London  Dock  Company  (8), 
it  WHS  contended  by  counsel  in  his  argu- 
ment that  the  51st  section  of  the  17  &  18 
Vict  c.  125.  was  confined  to  cases  where 
a  discovery  might  have  been  obtained  in  a 
Court  of  equity,  and  that  a  bill  of  disco- 
very could  not  be  filed  in  a  case  where  the 
questions  sought  to  be  put  would  criminate 
the  party  sought  to  be  interrogated;  but 
Lord  Wensleydale  observes  that  the  lan- 
guage of  the  51st  section  is  much  more 
extensive  in  its  signification  and  has  no 
such    limitation    as    that  contended  for. 
Chester  v.  Wortley  (9)  was  decided  on  the 
authority  of  Osbom  v.   ifie  London  Dock 
Company  (8),  and  there  it  was  objected 
that  the  interrogatories  tended  to  disclose 
a  forfeitm*e  of  the  estate  of  the  party  inter- 
rogated; but  the  Court  held,  that  the  inter- 
rogatories   might  be  delivered,   and  the 
defendant    when    sworn   must  claim    the 
ordinary  privilege  of  a  witness  to  take 
objection  to  any  particular  question.     In 
M^Mahon  v.  EUis  (6),  the  Court  seem  to 
hold  that,  whether  there  is  the  oath  of  the 
party  sought  to  be  interrogated  or  not,  if  the 
answer  to  the  question  would  criminate  the 

(7)  10  Exch.  Rep.  647;  s.c.  24  Law  J.  Rep. 
(M.S.)  Exch.  160. 

(8)  10  Exoh.  Rep.  698 ;  i.  o.  24  Law  J.  R«p. 
(n.s.)  Exoh.  160. 

(9)  25  Lftw  J.  Rep.  (v.s.)  C.P.  117 ;  s.  o.  17 
Cooj.  B.  R«p.  410. 
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defendant^  tlie  interrogatories  ought  not  to 
be  allowed ;  but  thatcase  is  opposed  to  all  the 
cases  decided  in  Westminster  Hall.  With 
regard  to  Tupping  v.  Ward  (3),  this  Court 
ruled  that  under  the  circumstances  of  that 
case  they  would  not  allow  the  interroga- 
tories to  be  put  This  is  quite  a  ease  for 
interrogatories,  for  the  legislature  has  pro- 
vided a  mode  in  which  to  ascertain  the 
information  sought,  and  the  defendant  in 
violation  of  the  act  of  parliament  does  not 
furnish  it. 

Cur,  adv,  vulL 

On  the  13th  of  January  1865,— 
Pollock,  C.B.  delivered  the  judgment 
of  the  Court  (10). — In  the  case  of  Baker 
V.  Lane, — which  was  argued  last  term,  and 
in  which  the  question  raised  was,  whether 
certain  interrogatories  which  the  plaintiff 
sought  to  administer  to  the  defendant 
ought  to  be  allowed  inasmuch  as  they 
tended  to  shew  that  the  party  interrogated 
had  committed  a  criminal  offence, — we  are 
of  opinion  that  the  interrogatories  ought 
not  to  be  allowed. 

Rule  discharged. 


1865, 
Jan.  16 


.} 


CLABKS  V.  WILLIAMS  AND 
OTHERS. 


Debtor  and  Creditor — Bankruptcy  Act, 
1 861  —  Deed  of  A  rrangerneiit — Rf lease  — 
Plea  in  Bar. 

A  deed  executed  by  a  debtor  for  the  benefit 
of  creditors  under  the  Bankmptcy  i4€<,  1861, 
cannot,  unless  it  contain  a  clause  of  release, 
he  pleadtd  in  bar  to  an  action. 

Declaration  for  goods  bargained  and  sold, 
for  goods  sold  and  delivered  by  the  plaintiff 
to  the  defendants,  and  for  money  paid  by 
the  plaintiff  for  the  defendants  at  their 
request,  and  for  money  due  on  accounts 
stated  between  them. 

Plea,  that  after  the  accruing  of  the  plain- 
tiff's  claim,  and  after  the  11th  of  October 
1861,  the  defendant  was  indebted  to  the 
plaintiff  and  divers  other  persons ;  and  there- 
upon a  deed,  bearing  date  the  30th  of  Jan- 


(10)  Pollock,  C.B.,  Bfamwell,  B.,  Channel!,  B, 
And  Pigott,  B. 


uary  1864,  was  made  and  entered  into  and 
executed  by  and  between  the  defendant,  W. 
Lewis,  L.  Lewis,  J.  Lewis  and  J.  Williams 
of  the  one  part,  and  W.  W.  Lewis  of  the 
other  part,  which  said  deed  was  and  is  as 
follows :  '*  This  deed,  made  the  30th  of 
January  1864,  between  J.  Williams,  W. 
Lewis,  L.  Lewis,  J.  Lewis  and  J.  Williams, 
all  of,  Ac,  of  the  one  part,  and  W.  W. 
Lewis,  of,  &e.,  on  behalf  of  and  with  the 
assent  of  the  undersigned  creditors  of  the 
said  J.  Williams,  W.  Lewis,  L.  Lewis,  J. 
Lewis  and  J.  Williams  of  the  other  part, 
witnesseth  that  the  said  J.  Williams,  W. 
Lewis,  L.  Lewis,  J.  Lewis  and  J.  Williams 
hereby  conveyed  all  their  estate  and  effects 
to  the  said  W.  W.  Lewis  absolutely,  to  be 
applied  and  administered  for  the  benefit  of 
the  creditors  of  the  said  J.  Williams,  W. 
Lewis,  L.  Lewis,  J.  Lewis  and  J.  WUliams, 
in  like  manner  as  if  the  said  J.  Williams, 
W.  Lewis,  h.  Lewis,  J.  Lewis  and  J.  Wil- 
liams had  been  at  the  date  hereof  duly 
adjudged  bankrupt." 

Averments,  that  a  majority  in  number 
representing  three-fourths  in  value  of  the 
creditors  of  the  defendants  whose  debt« 
respectively  amounted  to  10/.  and  upwards 
did,  in  writing,  assent  to  and  approve  of 
the  said  deed,  and  the  said  trustees  ap- 
)K)inted  by  the  deed  executed  the  same, 
and  the  execution  of  the  deed  by  the  de- 
fendants was  attested  by  an  attorney ;  and 
within  twenty-eight  days  from  the  execu- 
tion of  the  deed  by  the  defendants  the  same 
was  produced  and  left,  having  been  hst 
duly  stamped,  at  the  office  of  the  Chief 
Registrar  of  the  Court  of  Bankruptcy  for 
the  purpose  of  being  registered,  and  U^- 
gether  with  such  deed  there  was  delivered 
to  the  Chief  Registrar  an  affidavit  by  the 
defendants  that  a  majority  representing 
three-fourths  in  value  of  tiie  creditors  of 
the  defendants  whose  debts  amounted  to 
10/.  and  upwards  had  in  writing  assented 
to  and  approved  of  the  said  deed,  and  also 
stating  the  amount  in  value  of  the  pro- 
perty and  credits  of  the  defendants  com- 
prised in  the  deed,  and  the  deed  did  before 
the  registration  thereof  bear  such  ordinary 
and  ad  valorem  stamp  duties  as  were  pro- 
vided by  the  Bankmptcy  Act,  1861,  in 
that  behalf,  and  immediately  on  the  execa- 
tion  of  the  deed  by  the  defendants  posses- 
sion of  all  the  property  comprised  therein 
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of  which  thedefeadante  could  give  or  order 
poasessioa  wm  given  to  the  aaid  trusteea, 
aud  at  the  time  of  the  execution  of  the 
detid  the  plaintiiOr  was  a  creditor  of  the 
defendants  in  respect  of  the  claim  herein 
pleaded  to  within  the  meaning  of  the 
l^nkruptcy  Act,  1861,  and  all  conditions 
have  happened  and  been  performed,  and 
all  things  having  happened  necessary  in 
that  behalf^  and  the  plaintiff  became  and 
was  and  is  bound  by  the  deed  as  if  he  had 
been  a  party  thereto  and  had  duly  executed 
the  same. 

Demurrer  and  joinder  in  demurrer. 

Uance^  in  support  of  the  demurrer. — 
This  case  is  identical  with  Efpre  v.  Archer 
(1)  and  The  Ipstones  Park  Iron  Ore  Com- 
pany  (Limited J  v.  Pattinsan  (2). 

The  Court  then  called  upon 

Crompton,  to  support  the  plea. — Eyre  v. 
Archer  (1)  shews  that  the  plea  is  good  by 
way  of  accord  and  satisfaction.  This  case 
is  like  that  of  an  ordinary  composition 
deed  entered  into  between  a  debtor  and  his 
creditors,  the  non-assenting  creditor  here 
under  the  statute  being  precisely  in  the 
same  position  as  an  assenting  creditor. 
The  deed  cannot  be  pleaded  as  a  release, 
nor  as  a  payment,  but  it  operates  by  wi^  of 
accord  and  satisfiftction. 

[Channkll,  R — Assume,  for  the  pur- 
pose of  argument,  that  the  debtor's  property 
is  conveyed  to  trustees  for  the  benefit  of 
his  creditors,  where  is  the  satisfaction? 
Martin,  R — ^The  deed  is  only  an  answer 
to  the  action  if  the  act  of  parliament  make 
it  an  answer.] 

It  is  submitted  that  the  deed  and  the 
facts  stated  in  the  plea  are  an  answer. 

Pollock,  C,B. — The  case  of  Eyre  v. 
Archer  (1)  in  the  Common  Pleas  and  The 
Ipstones  Park  Iron  Ore  Company  (Limited  J 
v.  Pattinsan  (2)  in  this  court  have  decided 
tliis  point. 

Martin,  R — This  is  not  a  case  like  that 
of  an  ordinary  composition  deed. 

Channxll,  B.  and  Pigott,  B.  con- 
curred. 

Judgtnent  for  the  plaintiff. 


[IN  TH£  EXCHEQUER  CIIAMBEH.] 

(Error  from  tfie  Court  of  Krchequer. ) 

1864.      ) 
Dec.  2.     / 


BBNHAM  V.  BROADHUBtiT. 


(1)  16 Com.  B.  Rep.  N.S.  638;  i.e.  38  Law  J. 
Rep.  (N.8.)  C.P.  296. 

(2)  33  Law  J. Hep.  {».%.)  Exch.  193. 


Debtor  and  Creditor — Composition- Deed 
—  CovejMnt  with  the  Creditors  who  Sign 
respectively  to  Pay  a  Composition  to  all 
the  Creditors  —  Bankruptcy  Act,  1861 
(24  <k  25  Viet,  c  134.  s,  192). 

By  a  composition-deed  between  a  debtor 
of  the  one  part,  and  the  several  creditors 
who  signed  the  deed  respectively  of  the  other 
part,  after  reciting  Oust  the  debtor  was 
unable  to  pay  his  dehts  in  full,  the  latter 
covenanted  with  the  several  persons  patiies 
thereto  of  the  second  part,  to  pay  to  all  his 
present  creditors  a  composition  of  5s.  in  the 
pound  on  their  respective  debts  : — Held,  theA 
the  deed  was  not  valid,  since  the  non-assent" 
ing  creditors  were  not  in  an  equally  advan^ 
tageous  position  with  the  e^cecuting  creditors, 
for  the  deed  gave  to  each  individual  creditor 
who  had  executed  the  deed  the  right  of  action 
for  the  composition  on  his  individual  debt, 
while  a  nonrassenting  creditor  had  no  pouter 
of  suing  either  personally  or  by  means  of 
any  one  as  trustee  on  his  beJialf. 

Error  was  brought  in  this  case  to  reverse 
the  judgment  of  the  Court  of  Exchequer  in 
favour  of  the  plaintiff,  on  a  demurrer  to  a 
plea. 

The  action  vras  for  goods  sold  and  deli- 
vered. The  defendant  pleaded  a  composi- 
tioU'deed  with  hL»  creditors,  and  alleged 
that  tlie  pkiutiff  though  a  creditor  who  had 
not  executed  or  assented  to  the  deed  was 
bound  by  it  under  section  192.  of  the 
Bankruptcy  Act,  1861.  The  plea  set  forth 
the  fulfilment  of  all  the  matters  required 
by  the  statute  to  make  a  composition-deed 
biiiding  on  non-assenting  creditors,  sup- 
posing the  deed  itself  to  be  valid.  The 
deed  was  set  out  in  the  plea.  The  material 
parts  were  in  the  following  words:  This 
indenture  made  on  the  17  th  of  December 
1863,  between  M.  B.  Broadhurst,  gentle- 
man, of  the  one  part,  and  the  several  per- 
sons whose  names  and  seals  are  hereunto 
respectively  subscribed  and  set,  being  seve- 

*  Decided  in  the  Sittings  mfWr  MichAelmM 
Tenn,  coram  Erie,  C.J.,  Croinpt<*n,  J.,  Black- 
burn, J.,  Keating,  J.,  MeUor,  J.  and  bhee,  J. 
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rally  creditors  in  their  own  right  or  in 
co-partnership,  or  being  agents  or  attomiea 
of  creditors  of  the  siiid  M.  B.  Broadhurst, 
uf  the  other  part.  Whereas,  the  said  ^l.  B. 
Broadharst  is  indebted,  amongst  others, 
unto  the  several  persons  parties  hereto  of 
the  other  part,  or  their  respective  principals, 
in  the  several  sums  of  money  set  opposite 
their  respective  names  in  the  schedule 
hereto,  and  being  unable  to  pay  his  debts 
in  full,  he  hath  agreed  to  enter  into  cove- 
nants hereinafter  on  his  part  contained; 
and  in  consideration  thereof,  the  said  seve- 
ral persons  hereto  of  the  other  part  have 
agreed  to  enter  into  the  covenants  herein- 
after on  their  parts  contained  :  now,  this 
indenture  witnesseth,  that  in  consideration 
of  the  premises  he,  the  said  M.  B.  Broad- 
hurst, doth  hereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with 
the  said  several  persons  parties  hereto  of 
the  other  part  respectively,  their  respective 
executors,  administrators  and  assigns,  in 
manner  following;  that  is  to  say,  that  he 
the  said  M.  B.  Broadhurst,  his  executors 
or  administrators,  will  pay  unto  all  and 
every  the  present  creditors  of  him,  the  said 
M.  B.  Broadhurst,  the  sum  of  5s,  sterling 
in  the  pound,  on  the  several  amounts  of 
the  respective  debts  of  such  creditors,  by 
two  equal  instalments,  at  intervals  of  nine 
and  fifteen  calendar  mouths  from  the  day 
of  the  date  of  these  presents;  and  this 
indenture  also  witnesseth,  that  in  consider- 
ation of  the  premises  and  upon  condition 
that,  and  during  such  time  only  as  the 
said  M.  B.  Broadhurst  shall  in  ill  things 
well  and  truly  perform  and  keep  all  and 
every  the  covenants  and  agreements  in 
these  presents  contained  in  this  behalf, 
each  of  them  the  several  persons  parties 
hereto  of  the  other  part  doth  hereby,  for 
liimself  and  herself  respectively,  and  for 
his  and  her  several  respective  heirs,  exe- 
cutors and  administrators,  so  far  as  relates 
to  his  or  her  ovm  acts,  deeds  and  demands, 
covenant  with  the  said  M.  B.  Broadhurst, 
his  executors,  administrators  and  assigns, 
in  manner  following;  that  is  to  say,  that 
they  the  said  several  persons  parties  hereto 
of  the  other  part,  their  or  any  of  their  co- 
partners, executors  or  administrators,  will 
not  at  any  time  or  times  thereafter,  unless 
and  until  default  shall  be  made  in  perform- 
ance of  the  covenants  or  covenant  ou  his 


part  contained,  or  some  part  of  such  cove- 
nants or  covenant,  sue,  arrest,  proaecute  or 
molest,  or  do  ot  cause  to  be  d(»ne  any  a<% 
matter  or  thing,   whereby,  or  by  means 
whereof  he,  the  said  M.  B.  Broadhurst,  his 
heirs,  executors  or  administrators,  or  his  or 
their  lands  and  tenements,  goods  and  chat- 
tels, shall  or  may  be  in  anywise  seized, 
arrested,  prosecuted,  detained  or  molested 
at  law  or  in  equity,  or  otherwise  howso- 
ever, for  or  in  respect  of  any  debt  or  debt;^ 
due  or  owing  unto  them  his  said  creditors, 
or  any  or  either  of  them,  from  the  said 
M.  B.  Broadhurst ;  and  also  that  he,  the 
said  M.  B.  Broadhurst,  shall  and  may  from 
time  to  time  and  at  all  times  hereafter, 
unless  and  uutil  he  shall  make  such  d^anlt 
as  aforesaid,  havQ  and  be  entitled  to  full 
and  free  liberty,  leave,  power  and  authority 
to  go,  pass  and  repass  to  and  from  such 
place  and  places  and  in  such  manner  as  be 
shall  think  proi)er,  and  for  any  purpose 
whatever,  without  any  control  or  interru|>- 
tion  of  or  by  them,  the  said  several  per- 
sons parties  hereto  of  the  other  part,  or 
any  or  either  of  them,  or  any  or  either 
of  their  co-partners,  executors  or  admin- 
istrators, or  any  person  or  persons  by  or 
with    their    or    any   or   either    of  their 
order,  direction  or  covenant;  and  further, 
that  in  case  the  said  several  persons  parties 
hereto  of  the  other  part,  their  or  any  or 
either  of  their  partners,  ex^utors  or  ad- 
ministrators, shall  sue  or  prosecute  at  law 
or  in  equity,  or  do  or  cause  to  be  done  any 
act,  matter  or  thing  whatsoever,  whereby 
or  by  means  whereof  the  said  M.  B.  Broad- 
hurst, his  heirs,  executors  or  administrators, 
shall  or  may  be  sued,  pro^^ecuted  or  molesteii 
for  any  such  debt  or  debts  now  due  as 
aforesaid,  contrary  tc»  the  foregoing  cove- 
nant and  the  true  intent  of  these  preseuts, 
then  and  in  every  such  case  he  or  they 
shall  or  may  plead  these  presents  in  bar 
of  any  action  or  actions,  suit  or  suits,  that 
may  be  commenced  or  prosecuted  against 
him   or  them,   and  theee   presents   shall 
operate  as  and  are    hereby  declared  and 
agreed  to  be  an  effectual  and  absolute  dis- 
charge of  the  same;  and  moreover,  that 
they   the  said    covenanting    parties,   the 
partners,  executors  and  administrators  re- 
spectively, will,  upon  full  payment  of  the 
said  composition  of  5s.  in  tiie  pound  ou 
the  amount  of  their  respective  debts,  upon 
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the  request  and  at  the  costs  of  the  said 
M.  B.  Broadhurst,  his  heirs,  executors  or 
administrators,  make,  give,  sign  and  ex- 
ecute unto  him  or  them  good  and  sufficient 
releases,  acquittances  and  discharges  for  the 
several  debts  now  due  and  owing  to  them 
as  iiforesaid  by  the  said  M.  B.  Broadhurst, 
and  of  and  from  all  actions  and  demands 
whatsoever  in  respect  thereof. 

To  this  plea  the  plaintiff  demurred. 

The  Coiurt  below  held  the  deed  to  be 
bad  on  a  different  point  from  that  decided 
in  error. 

Melluh  (F,  M,  White  with  him),  (June 
21  and  Dec.  1,  1864),  for  the  plaintiff 
in  error.  — The  composition-deed  is  good 
under  the  Bankruptcy  Act,  1861,  section 
192.  All  the  creditors  are  on  an  equality 
under  it.  It  is  made,  no  doubt,  between 
the  debtor  and  those  creditors  who  sign ; 
but  the  covenant  is  in  substance  a 
covenant  by  the  debtor  with  those  who 
execute  the  deed  to  pay  the  composition 
to  all  the  creditors.  Section  192.  in 
terms  says,  a  deed- between  a  debtor  and 
some  of  his  creditors  shall  be  a  good 
deed  if  it  be  on  behalf  of  aU  the  creditors. 
Tlie  main  object  of  the  statute  is  that  all 
creditors  should  have  equal  right,  not  that 
e;ich  should  have  a  separate  remedy.  In 
Ilderton  v.  Jewell  (1),  in  error  from  Ilder- 
ton  V.  Coitrique  (2),  the  deed  was  held  bad 
because  it  did  not  refer  to  non-assenting 
creditors  at  all.  The  word  "respectively" 
here  must  be  rejected  as  repugnant  to  the 
manifest  meaning  of  the  whole  covenant 
and  the  plain  intention  of  the  whole  deed. 
The  covenant  as  to  the  release  helps  this 
view.  Unless  the  composition  be  paid 
to  all  the  creditors,  none  are  bound.  The 
release  is  on  condition  of  the  debtor 
paying  all  the  creditors.  In  the  case  of 
CUxpham  v.  Atkinson  (3),  where  the  deed 
was  held  good,  the  release  is  less  stringent 
on  the  debtor  than  in  the  present  case. 
The  creditors  covenant  back  with  the 
debtor  that  on  condition  that  and  so  long 
as  the  debtor  keeps  the  covenant,  the  cre- 
ditors will  not  sue  him.  A  non-assenting 
creditor  has  the  same  powers  and  privileges 

0)  16  Com.  B.  R«p.  N.S.  142;  s  c.  32  Law  J. 
Hep  (K.8.)  C.P.  256. 

(2)  14  Com.  B.  Rep.  N.S  99;  ».  c.  32  L»w  J. 
Rep.  (N.S.)  C.P.  206. 

(3)"  33  Lrtw  J.  R.sp.  (N.S.)  Q.B.  81. 


with  all  the  other  creditors,  because  unless 
he  is  paid  the  compo^sition,  he  may  sue  for 
the  whole  debt.  In  practice  it  is  usual  for 
one  or  two  creditors  only  to  execute  the 
deed.  The  requisite  majority  of  the  assent- 
ing creditors  do  not  execute  it,  but  sign 
consents  in  writing.  An  assenting  creditor 
who  does  not  execute  could  not  sue  on  the 
deed  in  his  own  name,  any  more  than  a 
non-assenting  creditor;  but  each  can  sue 
in  the  name  of  the  creditors  who  execute 
the  deed. 

Hull  (Sill  with  him),  for  the  defendant 
in  error. — The  deed  is  bad.  The  non- 
assenting  creditors  are  in  a  worse  position 
than  the  assenting  creditors.  If  the  parties 
use  terms  which  confine  the  operation  of 
the  deed  to  executing  creditors  only,  the 
deed  is  void — Ildertoii  v.  Jewell  (1),  Ilder- 
ton V.  Caitrique  (2).  The  deed  here  pro- 
fesses to  be  between  the  debtor  and  those 
creditors  who  sign.  The  debtor  covenants 
with  the  creditors  who  execute  respectively 
to  pay  the  composition  to  them  respectively. 
Clapham  v.  AUcinnon  (3)  is  distinguishable 
from  this  case.  There  there  was  no  cove- 
nant at  all  to  pay  the  composition  until 
tender  of  the  composition  or  payment :  the 
covenant  to  release  did  not  operate  to  bar 
the  right  of  any  creditor  to  sue  for  his 
orifiiinal  debt. 

[Blackburn,  J.  —  Surely  there  is,  in 
effect,  a  promise  by  Atkinson  to  pay  the 
composition.  Ehle,  C.J. — The  effect  of 
Clapham  v.  Atkinson  (3)  is,  that  an  agree- 
ment to  take  a  halfpenny  composition  and 
a  tender  of  it,  bars  the  action  of  the  non- 
assenting  creditor  without  any  cessio  bono- 
rum.  But  the  present  case  is  very  distin- 
guishable.] 

Here,  the  intention  of  the  deed  is  to  give 
each  creditor  a  right  of  suing  in  his  own 
name  for  his  share  of  the  composition.  The 
word  "respectively"  cannot  be  rejected.  It 
only  expresses  the  full  sense  of  the  deed. 
It  is  very  probable  that  many  of  the  credi- 
tors would  not  have  accepted  the  deed,  unless 
they  had  severally  got  a  separate  right  of 
suing  for  their  individual  share  of  the  com- 
position. The  covenant  as  to  the  release 
does  not  carry  it  further.  It  would  be  a 
very  unreasonable  construction  of  that 
covenant  to  hold  that  the  release  was  not 
intended  to  operate  as  to  any  creditor  unless 
every  creditor  had  received  his  composition. 
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It  is  a  oovenant  by  each  creditor  that  each 
will  not  sue,  and  that  each  will  release  on 
payment  of  his  share  of  the  composition. 
There  is  no  trustee  here  in  whose  name  a 
non-assenting  creditor  could  sue.  If  there 
could  be  sudi  a  construction  the  n«n- 
assenting  creditors  would  be  in  a  worse 
position  than  the  executing  creditors,  for  the 
non-assenting  creditors  could  not  bring  an 
action  in  the  name  of  the  executing  credi- 
tors, without  at  least  obtaining  a  Judges 
order  and  indemnifying  them  against  costs. 
In  Ex  parte  Gockhtim  (4)  the  Lord  Chan- 
cellor Westbury  held  the  deed  void,  though 
there  was  a  covenant  to  pay  all  the  creditors; 
since  the  non-assenting  creditors  could  not 
sue  on  the  deed,  and  no  trustees  had  been 
appointed  through  whom  they  could  sue. 
Ex  parte  Rawlins  (5)  is  to  the  same 
effect. 

[Blackburn,  J.  —  According  to  your 
argument  there  cannot  be  a  good  deed 
unless  there  is  a  trustee.] 

If  the  agreement  were  to  pay  a  sum  down 
a  trustee  would  not  be  necessary,  or  if  the 
debtor  described  each  creditor  in  the  deed 
he  might  give  him  a  right  of  suit,  other- 
wise a  trustee  is  necessary. 

(Other  points  were  discussed  on  which 
no  judgment  was  given.  They  are,  there- 
fore, not  further  noticed.) 

Cur.  adv.  vulL 

Judgment  was  delivered  on  the  2nd  of 
December  1864,  by — 

Crohpton,  J. — We  think  that  we  may 
dispose  of  this  case  upon  the  first  point,  as 
we  are  of  opinion  that  the  deed  is  invalid 
on  the  first  objection  taken.  It  appears  to 
us,  as  it  is  now  established,  that  a  debtor's 
covenant  to  pay  is  sufficient  without  a  cessio 
honorumy  and  without  there  being  any  fund 
to  which  the  creditors  can  look  for  their 
composition,  that  we  ought  to  take  greater 
care  that  the  assenting  and  non-assenting 
creditors  have  equal  rights  under  such  a 
covenant.  By  the  act  it  was  evidently  in- 
tended that  such  an  arrangement  might  be 
made  by  the  debtor  with  all  the  creditors, 
or  with  some  of  the  creditors  as  trustees  for 
the  whole  body;  but  we  must  always  look 
to  the  deed  to  see  how  far  this  intention  of 


(4)  33  Law  J.  Rep.  (n.s.)  Bankr.  17. 

(5)  32  Law  J.  Hep.  (M.s.)  Bankr.  27. 


ike  act  has  been  carried  out  We  must 
examine  this  deed  to  see  whetha  the 
necessary  provisions  have  been  made  for 
giving  the  parties  equal  rights  under  the 
covenant  to  sue,  which  covenant  to  my 
mind  is  in  effect  the  substitute  for  the  fimd 
which  the  creditor  would  have  had  in  the 
cetsio  bonorum.  The  present  deed,  it  will  be 
observed,  is  made  between  the  debtor  and 
the  executing  creditors  only,  who  take  a 
covenant  to  themselves  respectively  and 
individually.  There  is  no  covenant  by  the 
debtor  with  the  non-assenting  creditors,  or 
with  any  trustee  for  them  on  which  Uiey 
or  the  trustee  can  sue.  They  have  not, 
therefore,  equal  protection  with  the  execut- 
ing creditors,  and  the  foundation  ef  our 
judgment  is,  that  here  the  non-assenting 
creditors  have  not  an  equal  right  to  sue, — 
au  equal  right  which  is  considered  in  effect 
an  equivalent  to  so  much  property.  The 
covenant  runs  thus :  ''M.  B.  Broadhmrstdoth 
hereby  for  himself  his  heirs,  &c,  covenant 
with  the  said  several  persons  parties  hereto 
of  the  other  part  respectively,  ^c.  in  manner 
following,  that  is  to  say,  that  he,  the  said  M. 
B.  Broadhurst,  his  executors,  &c.,  will  pay 
unto  all  and  every  the  present  creditors  of 
him  the  said  M.  B.  Broadhurst,  the  sum  of  55. 
sterling  in  the  pound  on  the  several  amounts 
of  the  respective  debts  of  such  creditors  by 
two  equal  instalments.*'  That  is  a  covenant 
to  pay  all  and  every  of  the  present  creditors, 
not  to  the  covenantees  only,  the  sum  of  5«. 
in  the  pound  on  their  debts  in  equal  in- 
stalments; and  then  the  executing  creditors 
covenant  back  that  they  will  release  the 
debtor  on  certain  terms,  which  are  stated. 
Now,  this  covenant  with  the  executing  cre- 
ditors clearly,  in  my  mind,  gives,  and  was 
intended  to  give,  a  right  to  each  individual 
creditor  to  sue  the  debtor  on  the  covenant 
contained  in  the  deed,  and  I  think  the  main 
object  of  the  deed  was  that  each  creditor 
respectively  should  have  that  individual 
right.  It  was  argued  that  we  may  reject 
the  word  so  often  and  carefully  repeated, 
"  respectively,"  and  that  we  might  by  thus 
rejecting  it  construe  the  covenant  as  one 
made  with  all  the  executing  creditors;  that 
all  the  non-assenting  creditors  should  be 
paid  so  as  to  make  the  executing  creditors 
trustees  for  the  whole  body,  but  by  that 
construction  each  executing  creditor  oould 
not  have  the  legal  right  which  it  was  the 
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chief  oliject  of  the  deed  to  give  him.  It 
seems  tons  that  it  ie  im|}08siUeto  constrae 
the  covenant  as  a  joint  covenant  with  regard 
to  some,  and  a  separate  one  as  regards  the 
others.  I  cannot  conceive  that  it  ms  in- 
tended that  the  whole  body  of  executing 
creditors,  changing  from  time  to  time  as 
they  come  in  and  execute,  shoold  be  trus- 
tees to  sue  for  each  individual  debt.  Mr. 
Melliah  did  not  shew  any  mode  in  which  a 
right  of  suing  on  the  covenant  could  be 
given  to  the  non*assenting  creditors,  he 
only  suggested  it  might  by  possibility  be 
done.  That  being  so,  I  am  of  opinion  that 
the  non-assenting  creditors  have  not  the 
benefit  of  the  covenant  to  sue  wMoh  ihe 
executing  creditors  have;  and,  therefore, 
vridurat  gmng  into  any  of  the  other  points, 
the  judgment  of  the  Court  will  be,  that  the 
judgment^  of  the  Court  below  be  affirmed. 

Kbatino,  J. — ^I  did  not  hear  the  whole 
of  the  argument  in  this  case,  and  therefore 
I  take  no  part  in  tiie  judgment. 

The  other  Judges  concurred. 

Judgnuni  affirmed. 


1865. 
Jan.  18. 


} 


BOOSEY  V,  WOOD. 


Libel — Accord  and  Satts/actiotk 

To  (m  4»etum  for  libel  the  defendant^ 
pleaded  that,  after  the  commeneement  of  the 
euitj  the  plaintiff  and  the  defendant  agreed 
to  Q£cept  certain  ffuUwU  apologies  to  be 
pvhli^yed  by  the  plaintiff  and  the  defendant 
respectively^  in  certain  weekly  journals  be- 
longing to  the  plaintiff  and  the  defendant 
respeeti»elyj  in  full  satisfactioti  and  dis- 
charge of  all  causes  and  rights  of  action  in 
the  declaration  mentioned  and  all  damages 
and  costs  sustained  by  ike  plaintiff;  and 
that  in  pursuance  of  the  agreement  the 
defendant  did  publish  his  part  of  the  mutucU 
apologies  in  the  weekly  journal  belonging  to 
him,  and  that  the  plaintiff  did  also  in  pur- 
suance of  the  agreement  publish  his  part  of 
the  apologies  in  ike  weekly  journal  belonging 
to  him, : — Held,  that  the  plea  was  a  bar  to 
the  action  as  an  accord  and  satisfaction. 

Declaration  for  libel  published  of  and 
concerning  the  plaintiff  in  a  certain  periodi- 
cal called  the  Orchestra, 

2(BW  8BR1ES,  34.— EXOHXQ. 


■Plea — ^that  after  the  eomrnencement  of 
this  suit  the  plaintiff  And  the  defendant 
agreed  togetbor  to  accept  certaiif  mutual 
apologies  to'be  published  by  the  plaintiff 
and  the  defendant  respectively,  in  certain 
weekly  journals  belonging  to  and  published 
by  the  said  plaintiff  and  the  defendant 
respectively,  in  fuH  satisfaction  saA  dis- 
charge of  aill  the  causes  and  rights  of  action 
in  the  declaration  mentioned,  and  all  dam- 
ages and  costs  sustained  by  the  plaintiff 
in  respect  thereof;  and  that  thereupon  and 
in  pursuance  of  the  said  agreement  he,  the 
defendant,  did,  on  the  14th  of  May  1864, 
print  and  publish  his  part  of  the  said 
mutual  apologies  in  the  weekly  journal 
belonging  to  and  published  by  him,  the 
said  defendant,  and  so  agreed  upon  on  that 
behalf  as  aforesaid,  that  is  to  say,  in  the 
defendant's  weekly  journal  called  the  Or- 
chestra^  of  which  the  plaintiff  had  notice ; 
and  the  plaintiff  did  also  after  the  making 
of  the  said  agreement  and  in  pursuance 
thereof,  to  wit,  on  the  14th  of  May  1864, 
print  and  publish  his  part  of  the  said 
apolocnes  in  the  said  weekly  journal,  be- 
lo^gifgto  and  publMed  V  him,' the 
plaintiff,  and  so  agreed  upon  in  that  behalf 
as  aforesaid,  that  is  to  say,  in  the  plain* 
tiff's  weekly  journal  called  Boosey's  MusiceU 
aivd  Dramatic  Review. 

Demurrer,  and  joinder  in  demurrer. 

Joyce^  in  support  of  the  demurrer. — The 
plea  is  bad.  After  the  cause  of  action  has 
accrued  it  can  only  be  released  by  deed. 
The  defendant  is  seeking  by  his  plea  to  set 
up  a  parol  arrangement  as  a  release. 

[Martin,  B. — ^Why  is  not  the  plea  good 
by  way  of  accord  and  satisfaction  ?  Do  you 
say  that  the  expense  of  labour  and  printing 
the  apology  is  of  no  value?  Channell,  B. 
— Does  the  plea  go  far  enough  ?  It  states 
that  there  were  mutual  apologies,  but  it 
does  not  state  that  the  form  of  these 
apologies  was  agreed  upon.  Martin,  B. — 
The  statement  of  the  plaintiff's  apology 
is  mere  surplusage.] 

There  is  no  averment  in  the  plea  that 
there  was  an  acceptance  of  the  apology;  in 
order  to  make  the  plea  good,  it  ought  to 
have  contained  such  averment 

[Martin,  B. — Had  the  apology  been  a 
verbal  one  it  might  not  have  amounted  to 
a  good  satisfaction.  But  I  think  a  written 
apology  might  be  a  good  satisfaction.    In 
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Lnnt  V.  Applegate  (1)  the  plaintiff  entered 
into  a  written  agreement  with  the  defen- 
dant,  which  stated  that  the  phiintiff  had 
burnt  one  of  certain  letters,  and  was  then 
about  to  destroy  another;  and  that  she  had 
undertaken  to  destroy  all  other  letters  which 
might  come  into  her  possession :  the  de- 
struction of  the  letters  was  held  to  be  a 
sufficient  accord  and  satisfaction.] 

A  performance  of  the  agreement  might 
be  well  pleaded  as  a  good  accord  and  satis- 
fiiction. 

[MABTiir,  B. — ^That  is  this  case.  The 
judgment  of  Lord  EUenborough  in  Lane 
V.  ApplegaU{\)  is,  *'that  the  agreement 
was  a  bar  to  the  action  as  an  accord  and 
satisfaction."  On  general  demurrer  it  must 
be  taken  that  the  form  of  the  apologies 
was  agreed  upon.  The  case  in  Starki^$ 
Reports  is  a  stronger  case  than  the  pre- 
sent It  would  be  a  strong  thing  to  call 
throwing  letters  into  the  fire  labour,  but 
the  setting  up  of  type  might  well  be  called 
labour.  That  case  is  an  authority  that  this 
is  a  good  plea,  and  I  think  the  case  is 
good  law,  because  I  find  it  reported  by 
Mr.  Starkie  without  any  note  or  comment, 
and  he  was  pre-eminently  distinguished  for 
his  knowledge  of  this  branch  of  the  law.] 

Needhaniy  in  support  of  the  plea,  was  not 
called  upon. 

Per  Curiam  (2) — 

Judgment  for  the  defendant. 


1865.    )  CARR  V.  LAMBERT,  WOODHALL 

Jan.  25.     |  and  othsrs. 


Common  App^ertenant -^  **  Levant  and 
Coiichant" — Prescription  Act,  2  d:  3  Will,  4. 
C.71. 

To  a  declaration  in  trespass  the  defendant 
pleaded  thirty  years*  enfoyment  of  right  of 
common  of  pasture  over  the  locus  in  quo  for 
the  cattle  levant  and  couchant  upon  the  toft- 
stead  belonging  to  him  as  appurtenant  there- 
to : — Held,  that  the  number  of  comm/onable 
cattle  not  being  in  question,  it  was  not  neces- 
sary, for  the  support  of  the  plea,  that  the 


(1)  1  Starkie.  N.P.C.  97. 

(2)  Pollock,  C.B.,  Martin,  6.,  Channell,  B.  and 
Pigott,  B. 


cattle  should  aetmaUy  he  fed  trpoii  ike  produce 
of  the  toftttead;  and  that  there  is  no  du- 
tinetion,  in  thds  respect,  between  a  plea, 
founded  on  the  Prescription  Act,aMdaplea 
grounded  on  prescription  properly  so  ealML 

Declaifition  in  trespass  for  breaking  and 
entering  the  plaintiff's  closes,  and  pulling 
up  and  destroying  posts,  raik,  dec ;  with  a 
second  count  for  injury  to  the  rerendoiL 

The  defendants  pleaded,  inter  alia,  that 
thedefendant  John  Woodhall<l),at  the  times 
when  they  did  what  was  complained  oi^  and 
thence  to  the  commencement  of  this  suit, 
was  possessed  of  a  toffcstead,  the  oocapiera 
whereof  for  thirty  years  before  this  suit 
eigoyed  as  of  right,  and  without  intenup- 
tion,  common  of  pasture  over  the  said 
doses  and  pieces  of  land  in  which  A&  for 
all  their  catde  levant  and  couchant  upon  tbe 
said  toftstead  at  all  times  of  the  year,  as  to 
the  said  toftstead  appertaining,  and  that  the 
plaintiff  wrongfully  obstructed  the  said  John 
Woodhall  in  the  enjoyment  of  the  common 
of  pasture,  by  putting  up,  and  at  the  said 
times  when  &c   wrongftdly  keeping  the 
said  posts  and  rails  on  the  said  closes  and 
pieces  of  land  in  which,  &c,  over  which  the 
said  John  Woodhall  had  the  said  n^t  of 
common,  and  thereby  prevented  him  from 
enjoying  the  said  common  of  pasture  as  he 
was  entitled  to  do,  so  that  without  pulling 
up  and  destroying  the  said  poets  and  rails 
the  said  John  Woodhall  ccmld  not  enjoy 
his  said  common  of  pasture;  and  that  the 
allied  trespasses  and  grievances  in  the 
first  and   second  counts  mentioned  were 
respectively  committed  by  the  said  John 
Woodhall,  as  such  occupier  in  his  own  right, 
and  by  the  other  defendants  as  his  servants 
and  by  his  command,  for  the  purpose  of 
removing  the  said  obstructions  and  preven- 
tions as  they  lawfully  mig^t  for  the  caaae 
aforesaid,  doing  no  unnecessary  damage  to 
the  plaintiff  on  the  occasion  aforesaid. 

Issue  on  all  the  pleas. 

The  action  was  tried,  at  the  York  Summer 
Assixes,  1864,  before  Blackburn,  J.,  who 
directed  a  verdict  for  the  plaintiff,  with 
leave  to  the  defendants  to  move  to  enter 
the  verdict  for  them. 

(1)  There  were  ieven  defendants,  and  thii  plea 
was  repeated  accordingly,  the  name  of  each  defen- 
dant being  snbatitated  in  tarn  for  that  of  John 
WoodhalL 
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Fields  in  Michaelmas  Term,  1864,  obtained 
a  mle  to  set  that  verdict  aside,  and  enter  a 
▼erdict  for  the  defendants. 

All  the  material  £Eusts,  together  with  the 
substance  of  the  argument,  fuUj  appear  in 
the  judgment  of  the  Court 

Macattlay  and  Kemplay  (Jan.  11)  shewed 
cause  for  the  plaintiff, — 

Fidd  and  T,  P.  Thompson  supporting 
the  rule  for  the  defendants. 

The  following  authorities    were    cited 
during  the  alignment  on  the  rule : — 
Tyringham's  case^  4  Coke,  38  b. 
WkkelockY,  Utttehinson^  per  Parke,  B., 

2  M.  <fe  R.  205. 
Patrick  y.  Lowre^  Brownlow,  2nd  part» 

101. 
CoU  y.  Foxman^  Noy's  Rep.  30. 
Rogers  y.  BensUadj  quoted  by  Bayley, 
J.  in  Gheemnan  y.  Hardham^  1  B.  (fe 
Aid.  711. 
Fulcher  y.  Scales,  1  Selwyn's  N.P.  484. 
JSmerton  y.  Selby,  2  Lord  Rajon.  1015. 
Scholes  y.  Hargreavcs,  5  Term  Rep.  46. 
Rumsey  y.  RawsoUy  Vent  18. 
MeUor  y.   Spatemanj  1  Wma.  Saund. 

343,  et  seq. 
G.  W.   Cooke's  Incloaure  Acts,  pp.  9, 

et  seq. 
MtLsgrave  y.  (hve,  Willes,  319. 

Cur.  adv,  vhU. 

The  judgment  of  the  Court  was  now  (Jan. 
25)  delivered  by — 

Channbll,  B.  —  The  present  question 
was  reserved  by  my  Brother  Blackburn 
at  the  trial  of  the  cause  at  York  at  the 
last  Assizes.  The  action  was  trespass  quare 
clawum  /regit,  The  plea  of  a  defendant, 
John  Woodhall,  alleged  that  for  thirty 
years  before  the  suit  he  had  enjoyed,  as  of 
right  and  without  interruption,  common  of 
pasture  over  the  locals  in  quo  for  his  cattle 
levant  and  couchant  upon  the  toftstead 
belonging  to  him  as  appurtenant  thereto. 
This  was  traversed. 

It  was  proved  at  the  trial  that  the 
toftstead  was  a  close  of  about  two  acres 
in  extent,  and  that  upon  it  there  was 
a  house  or  houses  whidi  had  been  used 
for  stalling  cattle,  but  that  the  cultivated 
part  of  the  land  during  the  thirty  years  was 
occupied  as  garden  ground,  and  no  part 
of  its  produce  applied  to  feed  the  occu- 


piers' cattla  It  was  further  proved  that 
the  defendant  Woodhall  and  other  defen- 
dants (owners  of  small  pieces  of  land  in 
the  neighbourhood)  had  for  long  beyond 
thirty  years  turned  out  their  cattle  to  graze 
upon  the  locus  in  quo;  and  at  the  conclu- 
sion of  the  case  the  learned  Judge  stated 
that  it  was  clearly  established  that  the 
owners  of  these  pieces  of  land  (the  defen- 
dant Woodhall  included)  had  as  of  right 
for  upwards  of  thirty  years  turned  their 
cattle,  housed  upon  their  respective  pieces 
of  land,  to  use  the  common,  but  that  the 
cattle  had  not  during  this  period  derived 
their  sustenance  from  the  produce  of  the 
pieces  of  land,  the  alleged  dominant  tene- 
ments, and  he  doubted  whether  such  cattle 
were  in  law  levant  and  couchant,  and 
directed  a  verdict  for  the  plaintiff,  giving 
the  defendants  leave  to  move. 

A  rule  was  granted  last  term  to  enter 
the  verdict  for  the  defendants  upon  the 
issues  joined  on  the  pleas  raising  the 
question,  and  it  has  been  argued.  The 
argument  was  confined  to  the  case  of  Wood- 
hall 

His  case  was  this:  he  had  a  toftstead 
or  close,  two  acres  in  extent ;  he  had  for 
thirty  years  as  of  right,  and  claiming  to 
have  a  right  of  common  over  the  locus  in 
quo  as  appurtenant  to  his  toftstead,  turned 
his  cattle  upon  it;  the  cattle  had  been 
housed  upon  his  toftstead,  but  were  not  at 
any  time  during  the  thirty  years  fed  upon 
the  produce  of  it,  all  their  food,  beyond 
what  was  got  upon  the  common,  being 
provided  from  elsewhere. 

The  right  claimed  by  the  plea  and  upon 
the  facts  is  for  common  appurtenant,  and 
not  for  conunon  appendant.  No  question  of 
surcharge  arises,  such  as  has  been  the 
point  in  dispute  in  most  of  the  cases  where 
the  term  'Mevant  and  couchant"  has  been 
interpreted  and  explained.  Here  the  num- 
ber of  the  cattle  put  upon  the  common  in 
exercise  of  the  right  claimed,  is  not  in 
question,  and  the  only  point  we  have  to 
determine  is,  whether,  under  the  circum- 
stances stated  to  us,  any  cattle  could  be 
levant  and  couchant  in  the  sense  re- 
quired to  make  the  right  of  common  such 
an  one  as  the  law  will  recognize.  Wo 
think  that  they  can.  The  term  *' levant 
and  couchant"  is  a  very  old  legal  phrase, 
and  in  its  primaiy   sense  means  "when 
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the  beasts  or  cattle  of  a  stranger  are 
come  into  another  man's  ground,  and 
there  have  remained  for  some  good  space 
of  time."  This  is  the  definition  of  it  in 
the  Ttrmes  de  la  Lty^  424  ;  but  it  is  clearly 
established  by  the  authorities — see  notes 
to  Mellor  v.  SpaUman  (2) — ^that,  as  used,  in 
this  plea,  it  means  something  more,  namely, 
a  measure  of  number,  and  that  it  implies 
within  it  that  the  number  of  cattle  which 
are  all^^d  to  have  used  the  common,  is 
such  as  the  winter  eatage  of  the  toftstead, 
together  with  the  hay  and  other  produce 
obtained  from  it  during  the  summer,  was 
capable  of  maintaining. 

The  plea  therefore,  when  expanded, 
avers  that,  for  thirty  years  before  the 
suit,  the  defendsuit  Woodhall  had  enjoyed 
common  of  pasture  for  such  number  of 
cattle  as  his  toftstead  could  maintain 
by  its  produce,  beyond  the  amount  of 
food  obtained  by  them  from  the  common  : 
and  the  real  question  is,  whether  it 
further  involves  that  the  cattle  must  have 
actually  been  fed,  either  wholly  or  in  part, 
from  the  produce  of  the  toftstead  We 
think  it  does  not  All  the  cases  and  autho- 
rities bearing  upon  the  subject  were  cited 
in  the  argument^  and  there  is  in  mme  of 
them  a  distinct  statement  to  this  effect. 
The  cattle  must  be  '*  levant  and  couchant" 
in  its  primary  sense,  and  their  number  is 
to  be  such  as  the  produce  of  the  dominant 
tenement  would  suffice  to  feed  if  cultivated 
for  that  purpose.  But  no  authority  has 
been  cited  which  shews  that  the  cattle  must 
actually  and  in  fact  be  fed  upon  the  pro- 
duce, provided  the  test  can  be  applied,  so 
as  to  ascertain  the  number.  Here  there 
is  no  dispute  as  to  the  number.  In  the 
absence  of  express  authority,  we  should 
not  be  justified  in  holding  what  would  in 
effect  restrict  the  right  of  the  person 
entitled  to  the  common  to  use  his  dominant 
tenement  in  such  manner,  and  for  such  pur- 
poses, as  he  may  deem  most  beneficitd  to 
him.  PrimAfa/de  it  is  the  right  of  every 
man  so  to  do,  and  in  the  absence  of  a  clear 
rule  of  law  to  the  contrary,  we  ought  to 
uphold  it.  The  argument  for  the  plaintiff 
was,  that  the  dominant  tenement  must,  in 
part  at  least,  be  used  for  the  purpose  of  the 
production   of  food  for  the    commonable 

(2)  1  Wms.  Saund.  346. 


cattle ;  but  that  was  not  sappoited  by  any 
sufficient  authority,  and  we  think  thiut 
the  actual  consumption  of  the  prodooe  of 
the  toftstead  was  not  involved  in  the  aver- 
ment in  this  plea. 

It  was  alleged,  that  the  plea  being 
founded  on  the  Prescription  Act  (2  dt  3 
Will.  4.  c  71.)  made  a  difference;  and 
that,  although  the  evidence  might  have 
proved  the  averment  in  a  plea  grounded 
upon  prescription  properly  so  called,  it  did 
not,  when  contained  in  a  plea  grounded  on 
thirty  years'  actual  enjoyment.  Upon  con- 
sideration, we  think  there  is  no  distinction. 
The  defendant,  in  our  judgment,  [Hoved 
that  he  actually  took  and  enjoyed  the  right 
of  common,  without  iuterruptioa,  for  the 
full  period  of  thirty  years  before  the  suit, 
which  is  all  that  the  statute  requires.  The 
rule  will  therefore  be  made  absolute  to  enter 
the  verdict  for  the  defendants. 

JudgmetUfor  the  dffaidanU, 


1865.    )  MASOK  AND  ANOTHER,  (idmi- 

Jan.  26.    J   nistrators^  d:c»  v.  kitchell. 

Baron  and  Feme — Divorce  and  Matri- 
numial  Causes  Act,  (20<t21  Vict  c.85),<.21. 
— Protecting  Order — Unlaw/uUy  acquired 
Property, 

The  protection  of  an  ord^r  granted  to  a 
wife  under  the  2lsi  section  of  20  rfr  21  Vid, 
c.  85.  is  confined  to  the  lawful  earwig  of 
latoful  industry,  and  does  not  extend  to 
earnings  (or  property  purchased  vitk 
earnings j  acquired  by  her  as  keeper  of  a 
brotheL 

Declaration  in  trespass  and  trover,  with 
indehitaUis  counts. 

Fleas — ^Not  guilty;  leave  and  licence;  a 
denial  of  the  pl&intii&'  property,  and  neTer 
indebted. 

Issue  joined  on  all  the  pleas. 

The  action  was  brought  by  the  adminis- 
trators of  Mary  Ann  Wild,  who  at  the  time 
of  her  death  was  living  apart  from  her  hns- 
band,  against  an  auctioneer  employed  by 
the  husband  to  realize  the  furniture,  d^a  in 
her  possession  at  the  time  of  her  death. 

The  case  was  tried,  in  Liverpool,  before 
Blackburn,  J.,  during  the  South  Lancashire 
Winter  Assizes,  1864,  when  evidence  was 
given  to  shew  that  the  deceased  had  voIud- 
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tarily  left  ber  bnsband  in  1 857,  and  bad 
since  tbat  time  kept  a  brotbel ;  also  tbat 
on  tbe  9th  of  November  1 860  she  applied 
for  and  obtained  a  magistrate's  protecting 
order  nnder  tbe  21st  section  (1)  of  20  &  21 
Vict  c.  85.  The  necessary  expenses  of  ob> 
taining  the  order  (which  was  duly  registered 
according  to  the  provisions  of  the  21st  sec- 
tion) were  defrayed  by  a  man  with  whom 
she  was  at  the  time  living  in  adultery.  The 
order  had  not  been  discharged. 

In  answer  to  the  questions  put  to  them, 
tbe  jury  found  that  the  order  had  been 
obtained  by  fraud,  and  that  the  property  of 
the  deceased  had  been  acquired  by  unlawful 
means. 

The  learned  Judge  directed  a  verdict  for 
the  plaintiff  for  the  value  of  the  goods,  ruling 
that  the  order  was  good  until  discharged, 
and  giving  the  defendant  leave  to  move. 

(1)  This  aection  isaa  follows:  "A  wife  deserted 
by  her  hushand  may  at  any  time  after  such  deser- 
tioDy  if  resident  withia  the  M.etn>politan  District, 
a.pply  to  a  police  magistrate,  or  if  resident  in  the 
C4>antry  to  Justices  in  petty  sessiuns,  or  in  either 
ca»e  to  tbe  Court,  for  an  order  to  protect  any  money 
or  property  the  may  (icquire  hy  her  own  lawful  in- 
dudry^  and  property  which  she  may  become  possessed 
of.  after  such  desertion,  against  her  husband  or  his 
creditors  or  any  person  claiming  under  him ;  and 
such  magistrate,  or  Justices,  or  Court,  if  sali^ed 
of  the  fact  of  such  deMrtion,  and  that  the  same  toas 
without  reasonable  cause,  and  that  the  wife  is  main- 
iaining  herself  by  her  own  industry  or  property,  may 
make  and  give  t4>  the  wife  an  order  protecting  her 
earnings  and  property  aoquirtd  since  the  commence' 
tnent  of  surh  desertion,  from  her  husband  and  all 
creditors  and  persons  claiming  under  him,  and  such 
earnings  and  property  shall  l^long  to  the  wife,  as 
if  she  were  tkfeme  sole;  provided  always  that  every 
ench  order,  if  made  by  a  police  magistrate  or  Jus- 
tices at  petty  sessions,  shall,  within  ten  dHyn  after 
the  making  thereof,  be  entered  with  the  Registrar 
of  ^e  county  court  within  whose  jurisdiction  the 
wife  is  resident;  and  that  it  shall  be  lawful  for  the 
husband  and  any  creditor  or  other  person  claiming 
under  him.  to  apply  to  the  Court,  or  to  the  magis- 
trate or  Justices  by  whom  such  order  was  m»de, 
for  the  discharge  thereof;  provided  also  that  if  the 
husband,  or  any  creditor  of,  or  any  person  claiming 
under  the  husband,  shall  seize  or  continue  to  hold 
any  property  of  the  wife  after  notice  of  such  order, 
he  shall  be  liable  at  the  suit  of  tbe  wife  (which  she 
is  hereby  empowered  to  bring)  to  restore  the  specific 
property,  and  also  for  a  sum  equal  to  double  the 
value  of  the  property  so  seized  or  held  after  such 
notice  as  aforesaid '  if  any  such  order  of  protection 
be  made,  the  wife  shall  during  the  continuance 
thereof  be  and  be  deemed  to  have  been  during  such 
desertion  of  her,  in  the  like  position  in  all  respects, 
with  regard  to  property  and  contracts,  and  suing 
and  being  sued,  as  she  would  be  under  this  act  if 
she  obtained  a  decree  of  judicial  separation/' 


Edward  James  (Jan.  14)  obtained  a  rule 
to  enter  a  nonsuit  on  the  grounds,  first, 
that  the  order  was  fraudulently  obtained; 
secondly,  that  even  if  it  were  not,  it  did 
not  protect  goods  which  were  not  the  pro- 
ceeds of  lawM  industry ;  and,  thirdly,  that 
the  verdict  was  against  the  evidence. 

Quain  now  shewed  cause. — The  fact  of 
the  jury  having  found  that  the  property 
was  obtained  by  unlawful  means  does  not 
affect  the  case,  for  the  enacting  part  of  the 
section  speaks  of  "earnings  and  property 
acquired"  generally.  The  word  "lawfiil" 
is  entirely  omitted  in  the  Scotch  Act, 
24  &  25  Vict  c.  86,  and  it  is  also  omitted 
in  the  7th  and  8th  sections  of  the  21  &  22 
Vict  c.  108,  the  Amending  Act 

[Pollock,  C.B.— The  introductory  part 
ofHhe  21&t  section  contains  the  word  "law- 
ful"; and  the  word  must  therefore  be 
understood  wherever  "earnings"  are  sub- 
sequently mentioned.] 

The  words  are  quite  general.  These 
goods  were  clearly  the  wife's  property ;  for 
they  were  purchased  lawfully,  though  the 
money  with  which  they  were  purchased 
may  have  been  acquired  unlawfully.  The 
25th  section  (2)  of  the  act  confirms  this  view. 

Edward  Jamee  {Holker  with  him),  for 
the  defendant. — The  legislature  only  in- 
tended to  protect  women  who  were  impro- 
perly deserted  by  their  husbands,  and  to 
enable  them  to  deal  lawfully  with  property 
obtained  by  their  honest  labour.  The  word 
"lawful"  in  the  commencement  governs 
all  the  rest  of  the  section.  Here  there  was 
no  pretence  for  saying  that  the  deceased 
woman  had  any  other  property  than  what 
she  had  earned  by  her  immorality;  and 
the  business  she  carried  on  was  not  only 
immoral,  but  indictable  (3). 

Pollock,  C.B. — Although  some  diffi- 
culty may  arise  in  dealing  with  this  new 
legislation,  in  which  a  wife  who  has  ob- 

(2)  The  words  in  the  25th  section  are,  '*  In 
every  case  of  a  judicial  separation  the  wife .  .  . 
shall  be  considered  as  a  feme  sole  with  respect  to 
property  of  every  descriptum  which  she  may  acq^ure 
or  which  may  come  to  or  devolve  upon  her,**  &c. 

(8)  The  question  as  to  the  jurisdiction  of  the 
magisteate  to  grant  the  order  under  the  circum- 
stances, and  the  validity  of  the  order,  was  also 
argued  by  Quain;  but  the  Court  stopped  James  in 
his  argument  on  that  head,  intimating  that  the 
case  would  be  decided  on  the  second  ground  of 
the  rule  only. 
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tained  a  decree  of  judicial  separation  ia 
treated,  with  regard  to  property,  as  if  she 
were  a  fem/t  sole^  we  are  all  of  opinion  that 
the  legislature  intended  to  confine  the  pro- 
tection given  by  the  act  to  the  lawful  fiiiita 
of  lawful  industry,  and  that  they  studiously 
avoided  extending  that  protection  to  pro- 
perty acquired  by  such  means  as  were  used 
by  the  wife  in  this  case.  Were  it  not  soy 
a  direct  encouragement  would  be  given  to 
vice  and  profligacy. 

Ghannbll,  B.  concurred. 

PiooTT,  B. — ^A  clear  distinction  is  drawn 
between  property  ''which  the  wife  may 
acquire  by  her  lawful  industry,"  and  pro- 
perty ''which  she  may  become  possessed 
of — a  distinction  which  would  have  been 
unnecessary  if  the  legislature  had  intended 
to  extend  the  protection  afforded  by  the 
act  to  the  earnings  of  a  profligate  course 
of  life. 

Rule  absolfUe. 


GARROD  V,  SIMPSON. 


1864. 

Nov.  7,  9. 

1865. 
Jan.  31. 

Debtor  and  Creditor — Valulity  of  Com- 
position Deed-'^i  <S:  25  Vict,  c,  lU(naiJ:' 
ruptcy  Act^  1861) — Plea  alleging  Tender 
of  Composition, 

To  a  declaration  by  itidorsee  againti 
drawer  and  indorser  of  a  bill  of  exchange^ 
the  defendant  pleaded  a  plea  setting  out 
a  composition  deed^  v/Kerthy  a  majority 
in  number  and  three-fourths  in  value  of 
his  crediCorSy  in  consideration  of  the  pay- 
ment of  the  composition  agreed  upon 
before  the  lOth  of  April  then  next^  agreed 
to  accept  a  composition  of  2s.  6d.  in  the 
pound  in  discharge  of  their  respective  debts, 
so  far  as  they  were  able  to  do  so  witluwt 
tlie  consent  or  permission  of  and'  wit/wut 
prejudice  to  the  riglUs  of  third  parties  or 
9ureties,  but  no  furtJier,  The  pUa  also 
alleged  compliance  with  ike  requisitions  of 
the  192nd^  section  of  the  Bankruptcy  Act, 
1861,  and  a  tender  to  the  plaintiff  of  the 
compositioti  in  respect  of  his  debt : — Held, 
on  demurrer,  that  this  deed,  alUumgh  con- 
taining no  actual  release  in  terms,  was  good 
under  tlie  Bankrtiptcy  Act,  1861,  so  as  to 
bind  the  plaintiff,  as  if  he  had  executed  it ; 
and  that  the  plea  alleging  a  tender  of  the 


composition  skewed  a  good  defence  to  ike 
action. 

The  writ  in  this  action  was  issued  on 
the  7th  of  March  1864.  The  dedaratioa 
was  by  the  indorsee  against  the  drawer  of 
a  bill  of  exchange  for  50L,  due  on  the  4th 
of  February  1864. 

The  sixth  plea  set  out  an  indenture,  dated 
the  9th  of  March  1864,  and  expressed  to 
be  made  between  the  defendant  of  the  cue 
part,  and  the  creditors  of  the  defendant  of 
the  other  part,  whereby,  after  reciting  that 
the  defendant  was  indebted  or  liable  to 
sundry  persons  in  divers  sums  of  money 
which  he  was  then  wholly  unable  to  pay 
in  fiiU,  and  that  the  names  of  the  said 
persons  and  the  amounts  to  which  the  de- 
fendant was  so  indebted  or  liable  to  them 
respectively,  or  as  nearly  as  the  same  could 
be  ascertained,  were  set  forth  in  a  schedule 
to  tlie  deed ;  and  that  the  defendant  had 
proposed  to  pay  to  ail  his  said  creditors  a 
composition  of  2s.  6d,  in  the  pound,  npou 
their  respective  debts ;  and  that  a  majohtj 
in  number  representing  three-fourths  in  valne 
of  the  creditors  had  agreed  to  accept  the 
said  composition  in  discharge  of  their  re- 
spective debts,  so  fur  as  they  were  able  to  do 
so  without  the  consent  or  permission  of,  and 
without  prejudice  to  the  rights  or  claims  of 
third  parties  or  sureties,  but  no  further; 
it  was  witnessed,  that  in  consideration  of 
the  payment  of  the  said  composition  to  the 
said  creditors  respectively,  on  or  before  the 
10th  of  April  next,  the  said  creditors  agreed 
to  receive  and  accept  the  said  composition 
in  discharge  to  such  extent  as  thereuibefore 
mentioned.  The  plea  then  averred  per- 
formance of  the  first  six  conditions  required 
to  be  observed  by  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  and  further,  that 
there  were  no  trustees  of  the  said  deed,  nor 
was  there  any  property  comprised  therein, 
whereof  the  defendant  could  give  or  order 
possession  :  and  that  the  plaintiff  at  the 
time  of  the  making  of  the  said  deed 
was  a  creditor  of  ^e  defendant  for  the 
sum  of  50^  in  respect  of  the  causes  of 
action  sued  for,  and  that  all  things  had 
occurred,  <&c  necessary  to  make  the  said 
indenture  binding  on  the  plaintiff  in  respect 
of  his  said  debt,  and  to  release  and  discharge 
the  defendant  from  the  pa3nnent  of  any 
gre^iter  sum  than  the  sum  of  6/.  os.,  beijog 
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the  said  composition  of  2«.  6d,  in  the  ponnd 
on  the  debt  so  due  to  the  plaintiff  as  afore- 
said; and  that  before  the  said  10th  of  April 
1 864,  the  defendant  was  and  thence  hitherto 
had  always  been  ready  and  willing,  and 
before  the  said  10th  of  April,  tendered  and 
offered  to  pay  to  the  plaintiff,  who  then 
refused  to  accept  the  said  sum  of  61.  5s. 
as  and  for  such  composition  as  aforesaid. 

Demurrer  and  joinder  in  demurrer. 

Hanecj  for  the  plaintiff. — The  deed  can- 
not be  pleaded  in  bar  of  the  action,  even 
if  it  be  a  valid  deed  under  the  statute, 
because  it  contains  no  release — The  Ipstones 
Park  Iron  Ore  Company  v.  Pattinson  (1), 
JfJ^re  Y.  Archer  (2)  and  WelU  v.  Hacon  (3), 
X>er  Blackburn,  J.;  and  because  there  is 
no  covenant  by  the  debtor  to  pay,  and 
the  creditors  have  no  means  of  enforcing 
the  payment  of;  the  composition  agreed  on. 
At  the  most  the  plea  amounts  to  a  mere 
accord  without  satisfaction.  [He  also  cited 
Tabor  v.  Edwards  (4),  which  was  decided 
on  the  12  &  13  Vict.  &  106.  s.  224.] 

Henry  James^  for  the  defendant — The 
Ipskmes  Park  Iron  Ore  Company  v .  PaUinson 
(1)  differs  from  this  in  two  points:  first, 
there  was  in  that  case  a  bare  accord  without 
satisfaction,  there  being  no  allegation  of  ten- 
der as  here ;  and  secondly,  theHB  was  nothing 
equivalent  to  a  release  by  non-assenting 
cieditora.  The  statute  makes  the  assenting 
creditors  quasi  agents  for  the  non-assenting, 
for  the  purposes  of  the  deed ;  and  by  this 
deed  the  assenting  creditors  say  ail  the 
creditors  shall  discharge  the  debtor.  In 
Wells  V.  Hacon  (3)  it  could  not  be  said 
that  the  plaintiff  had  released  the  debtor, 
for  there  was  no  covenant  binding  on  the 
non-assenting  creditors;  besides,  the  re- 
marks of  Blackburn,  J.  as  to  a  release 
were  mere  i^fUer  dicta  in  the  case.  In 
IJyre  v.  Archer  (2)  there  was  no  agree- 
ment to  accept  a  composition;  and  the 
deed  was  a  mere  assignment  in  the  form 
given  in  Schedule  D.  to  the  act  The  defen- 
dant here  rests  his  case  entirely  on  the 
ground  of  composition  taken  for  the  debt 
All  the  cases  shew  that,  if  there  be  a  release, 
it  binds  the  non-assenting  as  well  as  the  as- 

(1)  2  H.  &  C.  829;  a.  c.  83  Law  J.  Rep.  (N.s.) 
Exch.  198. 

(2)  16  Com.  B.  Bep.  N.S.  688;  a.  c.  88  Iaw  J. 
Rep.  (N.B.)  C.P.  296. 

(3)  33  Law  J.  Rep.  (n.s.)  Q.B.  204. 

(4)  4  Com.  B.  Rep.  N.S.  1 ;  8.C.  27  Law  J. 
R«p.  (U.S.)  C.P.  183. 


senting  creditors;  they  can  be  bound  for  the 
purposes  of  common  law  procedure  as  well  as 
of  bankruptcy  procedure,  and  if  the  deed  be 
not  good  under  the  act,  it  is  good  at  common 
law — Symons  v.  George  (5).  There  is  no  spe- 
cial virtue  in  the  use  of  the  word  "release"; 
if  an  intention  to  release  be  gathered  from 
the  deed,  there  is  a  release  in  law.  The  plea 
shews  a  good  accord  with  satisfiebction. 
Hancey  in  reply. 

Cur.  adv.  vuU, 

Channell,  B.  now  (Jan.  31)  delivered 
the  judgment  of  the  Court(6). — In  this  case 
the  main  point  insisted  on,  on  the  part  of 
the  plaintiff^  was  that,  as  the  deed  contained 
no  release,  it  could  not  be  pleaded  in  bar. 
Two  cases  were  dted  in  support  of  this  view 
— The  Ipstones  Paark  Iron  Ore  Company  v. 
PaUinson{l)  and  Eyre  v.  Archer  (2).  On  the 
part  of  the  defendant,  it  was  urged  that  the 
plea  was  good,  as  an  accord  and  satisfaction. 

The  plaintiff  did  not  execute  the  deed; 
and  therefore  the  first  question  here  is, 
whether  the  requirements  of  the  192nd  and 
following  sections  of  the  Bankruptcy  Act  of 
1861  have  been  sufficiently  complied  with 
to  bind  the  minority  by  tlie  assent  of  the 
minority  of  creditors  in  number  and  value. 
Compliance  with  such  requisites,  procuring, 
assents,  registration,  ifec.,  is  sufficiently 
alleged  in  that  plea,  and  therefore  admitted 
on  demurrer.  The  case  of  Clapham  v. 
Atkinson  (7),  in  error,  decided  that  it  is 
no  valid  objection  that  a  deed  is  a  mere 
composition  -  deed,  containing  no  eeseio 
honorum.  Another  objection  was  sug- 
gested, namely,  that  the  deed  contains  no 
covenant  by  the  debtor  to  pay  the  composi- 
tion mentioned,  and  that  it  shews  no  means 
by  which  the  creditors  can  enforce  payment, 
It  is  veiy  dear,  we  think,  that,  upon  actual 
default  made  by  the  debtor,  the  creditors 
are  admitted  to  their  remedy  on  their  ori- 
ginal debts ;  and  it  appears  to  us  that  the 
creditors  cannot  complain  of  any  inequality 
or  unreasonable  preference.  We  think, 
therefore,  that  this  is  such  a  deed  as,  by 
virtue  of  the  Bankruptcy  Act  of  1861,  to 
bind  the  plaintiff  in  the  same  manner  as  if 
he  had  executed  it. 

This  being  so,  the  question  before  us 
is,  whether  the  plea  is  a  good  one,  which 

(5)  38  Law  J.  Rep.  (n.s.)  Exch.  231. 

(6)  Pollock,C.B.,Bnunwell,  B.aiidChMmdI,B. 

(7)  4  B.  ft  S.  73;  a.  c.  ante,  Q.B.  49u 
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alleges  that  the  creditors  of  the  defendant, 
the  plaintiff  being  one,  ^'had  agreed  to 
accept  a  composition  of  2s,  6d,  in  the  pound, 
in  discharge  of  their  respective  debts,  so 
far  as  they  are  able  to  do  without  the  con- 
sent or  permission  of,  and  without  prejudice 
to  the  rights  or  claims  of  third  parties  or 
sureties,  but  no  further";  and  then  alleges 
a  tender,  by  the  defendant  to  the  plaintiff, 
of  the  amount  of  the  composition.  We 
think  that  such  a  plea  is  good,  and  that  our 
judgment  must  be  for  the  defendant.  It 
has  been  held  tha^  the  agreement  of  other 
creditors  to  accMt  the  com[X)8ition  is  a 
sufficient  considmtion  for  the  agreement 
of  each  individual  creditor  to  accept  a 
smaller  sum  in  satisfaction  of  a  larger. 
There  is  therefore  here  a  good  accord.  And 
then  arises  the  question  as  to  the  effect  of 
the  tender.  It  may  be  inferred  from  Eeay 
V.  White  (8)  that  where  there  ia  a  binding 
accord  to  receive  a  particular  composition 
in  discharge  of  a  debt,  a  tender  of  the  com- 
position agreed  upon  is  sufficient  to  make 
the  plea  good.  This  may  also  be  inferred 
from  Rosling  v.  Muggeridge  (9)  and  Nor- 
man  v.  Thompson  (10),  Cooper  v.  Phillips 
(11)  and  Hcuard  v.  Mare  (12).  The  cases 
cited  on  the  part  of  the  plaintiff  are  dis- 
tinguishable from  the  present  In  Eyre 
V.  Archer  {2)  the  deed  was  in  the  form 
of  Schedule  D.  of  the  Bankruptcy  Act  of 
18G1,  and  was  therefore  a  mere  assignment, 
and  not  a  composition -deed.  In  TJie  Ipstones 
Park  Iron  Ore  Company  v.  Paitinson{\) 
there  was  an  agreement  by  the  creditors  to 
accept  a  particular  composition  as  well  as 
an  assignment  by  the  debtor;  but  there  was 
no  allegation  of  tender.  The  question  to 
decide  was,  whether  the  plea  was  good  as 
a  statutable  release,  and  not  whether,  if  it 
had  averred  a  tender,  it  would  have  been 
good.  We  think  the  deed  in  this  case  is 
as  good,  under  the  Bankruptcy  Act,  to  bind 
the  plaintiff  as  if  he  had  signed  it,  and  that 
the  plea  which  alleges  a  tender  shews  a 
good  defenc&  There  will  therefore  be 
Judgment  for  the  defeiuiaiU, 
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STOKK  V.  STKAHGE. 


(8)  1  Cr.  k  M.  748;  s.  c.  2  Law  J.  Rep.  (n.s.) 
Exch.  229. 

(9)  16  Mee.  &  W.  181;  b.c  16  Law  J.  Rep. 
(n.h.)  Exch.  38. 

(10)  4  Exch.  Rep.  765; B.C.  19LawJ.Rep.(N.s.) 
Exch.  193. 

(11)  1  Cr.  M.  &R.  649. 

(12)  30  Law  J.  Kep.  (^.s.)  Exch.  97. 


Inspection  of  Documents — Breach  of  Pro- 
mise of  Marriage. 

The  Court  will  allow  a  defendaml  in  an 
action  for  breach  of  promise  of  marriage 
(as  in  other  eases  of  contrad)  to  insjpe<i 
and  take  copies  of  UUers  in  the  plauUijfs 
possession  written  by  the  defendant  to  the 
plaintiff. 

This  was  an  action  for  breach  of  promise 
of  marriage.  The  defendant  applied  at 
chambers  for  an  order  to  inspect  letters 
in  the  plaintiff's  possession  which  he  had 
written  to  the  pUuntiff.  Bramwell,  B. 
refused  the  order;  and  H.  T.  Cole  sabse- 
quently  obtained  a  rule  to  shew  cause  why 
^e  defendant  should  not  inspect  and 
take  copies  of  the  letters  written  by  him 
to  the  plaintiff,  or  why  the  plaintiff  dhould 
not  answer  on  affidavit,  stating  what  doca- 
ments  she  had  in  her  possession  relating  to 
the  matters  in  dispute,  or  what  she  knew 
as  to  the  custody  such  documents  were  in, 
and  whether  she  objected  to  their  prodnc- 
tion,  and  if  so  on  what  grounds. 

C,  O.  Prideaux  now  shewed  cause. — 
The  defendant's  affidavits  do  not  suggest 
that  the  letters  will  assist  lus  case,  bnt 
merely  state  that  he  will  be  prejudiced  if 
the  inspection  be  not  allowed.  He  cannot 
have  discovery  or  inspection  to  ascertain 
the  weak  points  of  the  plaintiff's  case — 
Wigram  on  Discovery ^  261,  Schneider  v. 
Mangino  (1),  Shadtoell  v.  Shadwell  (2). 

[Pollock,  C.B. — He  wants  to  know 
what  he  himself  wrote.  If  the  letters  con- 
tain an  agreement  to  marry,  he  is  entitled 
to  see  them  ex  deffito  justitupy  just  as  he 
would  be  in  the  case  of  any  other  contract] 

H,  T.  Cole  cited  Price  v.  Harrison  (3), 
— ^but  was  not  called  on  to  argue. 

Pollock,  C.B. — ^Let  the  rule  be  made 
absolute  in  the  first  alternative. 

Rule  absolute  accordingly. 


(1)  7  Exch.  Rep.  229  ;.s.  o.  21  Law  J.  Rep.  (K.B.) 
Exch.  181. 

(2)  6  Com.  B.  Rep.  N.S.  679;  8.c.  28  Law  J. 
Rep.  (N.s.)C.P.  315. 

(3)  29  Law  J.  Rep.  (n.b.)  C.P.  835. 
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HENRT  WALKER  AKD  OTHERS 
WILLIAM     NEYILL     AND 
WILLIAM  JAMES  NEYILL. 


Debtor  and  Creditor — Bankruptcy  Act, 
1861  {24:  d;  25  Vict.  c.  134),  sectionjt  192, 
and  197. — Composttum-Deed — JoifU  and 
Separate  Creditors — Joint  and  Separate 
Estates — Covenant  not  to  sue. 

A  deed  of  composition  and  inspection 
entered  into  by  the  defendants  and  their 
creditorSy  and  purporting  to  be  made  under 
section  192.  of  the  Bankruptcy  Act,  1861, 
shewed  that  there  were  joint  and  separate 
creditors  and  joini  and  separate  estates  of 
the  compounding  debtors,  and  that  both 
classes  of  creditors  were  to  receive  a  uniform 
composition  of  18«.  t»  the  pound: — Held, 
that,  although  the  deed  placed  the  joint  and 
separate  creditors  on  the  same  footing,  it 
tocu  a  valid  deed,  under  sections  192.  and 
197.  of  the  Bankruptcy  Act,  1861. 

Quere — Whether  the  deed  vfovJd  have 
been  valid  if  it  had  been  a  deed  of  assign- 
ment, and  for  a  distribution  of  the  debtor's 
estate. 

A  plea  of  an  arrangement  by  deed,  under 
section  192.  of  the  Bankruptcy  Act,  1861, 
between  the  defendants  and  their  creditors, 
shewing  that  there  were  joint  and  separate 
creditors  and  joint  and  separate  estates, 
averred  that  "a  maiority  in  number  re- 
presenting  ihree-fourtks  in  value  of  the  said 
creditors  of  the  defendants,  and  each  of  them, 
d:e.  executed  the  indenture*^: — Held,  tluU  it 
teas  sufficiently  averred  in  the  plea,  that  the 
requisite  majority,  of  each  class  of  creditors 
had  assented  to  the  deed,  so  as  to  make  the 
deed  binding  on  non-aesenting  creditors. 

A  deed  of  composition  and  inspection 
contained  a  covenant,  on  the  part  of  the 
creditors,  not -to  sue  within  a  time  limited, 
vis.  before  the  20th  of  May  1865,  accom- 
panied by  the  f Mowing  stipulation  :  "  That 
these  presents  shall  and  may  be  pleaded  and 
allowed  in  any  court  of  law  or  equity  as  a 
betr,  or  in  discharge  of  all  and  every  action 
or  actions,  suit  or  suits,  or  other  proceedings, 
judgments  and  executions  which  shall  or  may 
be  brought,  commenced,  sued,  prosecuted,  or 
taken  against  the  debtors,  or  either  of  them^ 
or  their,  or  either  of  their,  goods  or  estates 
by  the  said  several  creditors,  or  any  of  them 
....  contrary  to  the  true  intent  and  mean- 
ing of  these  presents" : — Held,  that  although 

Kbw  Sbuss,  84.— Exohsq. 


a  covenant  not  to  sue  for  a  limited  time  can- 
not be  pleaded  in  bar,  yet  such  a  covenant 
accompanied  by  an  express  provision  that 
during  the  limited  time  it  may  be  so  pleaded 
can  be  pleaded  in  bar. 

The  affidavit  required  by  the  fifth  condition 
of  section  192.  to  be  delivered  to  the  chief 
Registrar,  stating  a  majority  in  number 
representing  ihree-fofurths  in  value  of  the 
creditors  of  the  debtors  ....  have  in  uniting 
assented  to  or  approved  of  such  deed,  and 
also  stating  the  amount  in  value  of  the  pro* 
perty  and  credits  of  the  debtors  comprised  in 
such  deed,  need  not  distinguish  the  joint  from 
the  separate  debts  of  the  debtors. 

Declaration  against  the  defendants  on  a 
joint  and  several  bond  to  recover  the  sum 
of  10,000^.  payable  by  instalments. 

Plea,  by  the  defendant  William  Nevill, 
that  he  had  entered  into  an  arrangement  by 
deed,  under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  with  his  creditors  to  pay 
them  a  composition  of  ISs.  in  the  pound. 

The  material  parts  of  the  deed  were  as 
follows  :  This  indenture,  made  on  the  24th 
of  June  1864,  between  William  Nevill  and 
William  James  Nevill,  son  of  the  said  W. 
Nevill,  merchants  and  copartners,  of  the 
first  part,  K  P.  White,  D.  G.  Asser,  and 
H.  Blackburn,  who  or  whose  respective 
partnership  firms  are  creditors  of  W.  NeviU 
and  W.  J.  Nevill,  and  such  copartners,  of  the 
second  part,  and  the  several  persons,  com- 
panies and  partnership  firms,  including  the 
parties  hereto  of  the  second  part  who  are 
creditors  of  the  said  W.  Nevill  and  W.  J. 
Nevill,  or  of  one  of  them,  whether  executing 
by  themselves  or  their  respective  attomies, 
partners  or  agents,  or  assenting  to  these 
presents,  being  an  instrument  intending  to 
take  effect  under  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  or  bound  thereby 
in  consequence  of  the  same  being  executed 
or  assented  to,  or  approved  of  in  writing  by 
a  majority  in  number  representing  three- 
fourths  in  value  of  the  joint  and  separate 
creditors  of  the  said  W.  Nevill  and  W.  J. 
NeviU,  whose  debts  respectively  amount  to 
10/.  or  upwards,  of  the  third  part 

It  recited  that  W.  Nevill  and  W.  J.  Nevill 
carried  on,  in  Gresham  Street  West,  the  trade 
of  manufacturers  of  hosiery,  in  copartnership, 
under  the  firm  of  T.  B.  and  W.  Nevill  &  Co. 
That  W.  Nevill  and  W.  J.  Nevill  were  in- 
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debted  jointly  m  oopartneTB  or  severally  to 
several  persona  whose  names,  or  the  names 
of  whose  firms,  were  mentioned  in  the  sche- 
dule in  the  sums  set  opposite  to  snch  names. 
That  W.  Nevill  and  W.  J.  Nevill,  thereafter 
occasionally  referred  to  as  the  said  debtors, 
being  unable  to  pay  in  fall  the  amount  of  the 
several  debts  due  fix>m  them,  had  proposed 
to  pay  to  their  creditors  at  once  a  dividend 
of  lOf.  in  the  pound  on  the  amount  of  their 
debts  and  further  dividends,  amounting  to 
at  least  5«.  in  the  pound  on  the  amount 
of  the  debts  before  the  20th  of  November 
1864;  and  further  dividends,  making  to- 
gether with  the  previous  dividend  an  aggre* 
gate  dividend  of  18«.  in  the  pound  on  the 
amounts  of  the  debts  on  the  20th  of  May 
1865;  and  that  on  such  payments,  amount- 
ing to  18«.  in  the  pound,  the  said  debtors 
should  be  released  and  discharged  upon  the 
remaining  part  of  such  debts,  and  that  the 
debtors  should  have  a  letter  of  licence  from 
their  creditors;  and  that  the  creditors  had 
assented  and  agreed  to  such  proposal  on  con- 
dition that  the  debtors  should  collect  their 
assets  and  wind  up  their  estate  under  the 
inspection  and  subject  to  the  direction  of 
the  committee.  And  that  there  was  a  sum 
of  money  belonging  to  the  debtors  in  the 
bank  of  Barclay  <b  Co.  sufficient  for  the 
payment  of  the  dividend  of  10«.,  and  which 
was  available  for  that  purpose,  and  the 
debtors  had  other  assets  the  realization  of 
which  would,  it  was  estimated,  furnish  the 
means  of  paying  such  further  dividends  as 
would  make  up  the  composition  of  18«.  in 
the  pound. 

The  deed  then  witnessed  that  W.  Nevill 
and  W.  J.  Nevill  did  jointly  and  severally 
covenant  with  each  of  their  creditors  parties 
thereto,  in  the  manner  following:  ''That 
they,  W.  Nevill  and  W.  J.  Nevill,  or  one  of 
them,  their  or  one  of  their  heirs,  executors, 
or  administrators,  shall  and  will  pay  out  of 
the  sum  or  fund  now  available  or  appropri- 
ated for  that  purpose,  unto  the  creditors 
respectively,  or  their  executors  or  adminis- 
trators, on  demand  made  as  to  each  debt 
by  the  creditor  or  creditors  to  whom  it  is 
owing,  his  or  their  executors  or  administra- 
tors 10«.  in  the  pound,  on  the  amounts  of 
the  respective  debts  due  and  owing  to  the 
creditors  respectively,  and  also  shall  and 
will,  before  the  20th  of  November  1864,  pay 
or  cause  to  be  paid  unto  the  creditors  respec- 


tively, or  their  executors  and  admimstntors, 
pari  passu  and  without  any  preference  or 
priority,  at  one  time,  or  from  time  to  time, 
according  to  the  assets  in  hand,  such  sum 
or  sums  as  will  make  up  a  further  dividend 
of  at  least  5s.  in  the  pound  on  the  amounts 
of  the  debts  due  and  owing  from  them  the 
debtors  to  the  creditors,  and  also  shall  and 
will,  before  the  20th  of  May  1865,  pay  or 
cause  to  be  paid  unto  the  creditors  or  their 
respective  executors  and  administrators, 
pari  passu  and  without  any  preferrace  or 
priority,  at  one  time,  or  from  time  to  time, 
such  sum  or  sums  of  money  as  will  make 
up  a  further  dividend  of  Ss.  on  the  amount 
of  such  debts,  which  dividends  will  together 
amount  to  the  aggregate  dividend  or  com- 
position of  18«.  in  the  pound  on  the  amounts 
of  the  respective  debts.  ** 

"  And  also  will  untU  the  composition  of 
18#.  in  the  pound  shall  have  been  paid, 
manage  and  wind  up  the  partn^^p  tede, 
and  realize  and  collect  their  stock,  credits 
and  assets  under  the  inspection  and  snb- 
ject  to  the  control  of  the  committee."  And 
the  deed  further  witnessed,  "that  in  con- 
sideration of  the  premises,  they  the  several 
creditors  parties  hereto  do,  and  eveiy 
of  them  doth  hereby,  give  and  grant  unto 
W.  Nevill  and  W.  J.  Nevill,  and  each  of  them, 
full  force  and  perfect  licence  and  liberty  to 
come  and  go,  pass  and  repass,  from  place  to 
place  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  when,  where,  and  as 
their  or  either  of  their  business  or  occasions 
shall  serve  or  require,  until  the  20th  of  May 
1 865,  without  b^gsued,  molested,  arrested, 
charged  or  troubled  in  their  or  either  of 
their  persons  or  otherwise,  for  and  concern- 
ing or  on  accoimt  of  any  debt,  sum  or  sums 
of  money,  or  other  matter  or  thing  whatso- 
ever, whereby  or  wherewith  they  or  dther 
of  them  are  or  is  or  may  be  charged  or 
chargeable  or  indebted  to  the  several  cre- 
ditors or  any  of  them,  or  their  or  any  of  their 
heirs,  executors  or  administrators,  partners 
or  partner.  And  each  of  them  the  several 
creditors  parties  hereto,  so  far  as  relates  to 
the  acts  and  deeds  of  himself  his  heirs, 
executors  and  administrators,  doth  covenant 
with  W.  Nevill  and  W.  J.  Nevill,  and  each  of 
them,  their  and  each  of  their  heirs,  executors 
and  administrators,  that  they  the  several 
creditors  respectively,  or  their  req)ective 
executors  and  administrators,  or  any  other 
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peraon  or  persons  whomsoever,  by,  with  or 
through  their  or  any  of  their  order,  consent 
or  discretion,  privity  or  contrivance,  shall 
not  nor  wiU  at  any  time  hereafter  before 
the  20th  of  May  1865,  sue,  arrest,  attach, 
extend,  molest,  implead  or  trouble  W.  Nevill 
and  W.  J.   Nevill,   or  either    of   them, 
their    heirs,   executors  or  administrators, 
or  their  or  either  of  their  bodies,  goods  or 
estates,  for  or  on  account  of  any  debts,  dues 
or  sums  of  money  which  they  or  either  of 
them  now  owe  or  owes  to  the  creditors  re- 
spectively,  or  their  reapective  partaera,  either 
solely  by  themselves  or  himself,  or  jointly 
VTith  or  for  any  other  person  or  persons 
whomsoever,  by  bond,   bill  or  covenant, 
simple  contract  or  otherwise  howsoever,  for 
or  on  accoxmt  of  any  other  cause,  matter  or 
thing  whatsoever,  wherewith  they  the  debtors, 
or  either  of  them,  now  are  or  is  or .  shall 
or  may  be  charged  or  chargeable  ;  and  that 
these  presents  shall  and  may  be  pleaded  and 
allowed  in  any  court  of  law  or  equity  as  a 
bar  and  in  discharge  of  all  and  every  action 
or  actions,  suit  or  suits,  or  other  proceedings, 
judgments  and  executions  which  shall  or 
may  be  brought,  commenced,  sued,  prose- 
cuted or  taken  against  them  or  either  of 
them,  their  or  either  of  their  heirs,  executors 
or  administrators,  or  their  or  either  of  their 
goods  or  estates,  by  the  said  several  creditors 
or  any  of  them,  their  or  any  of  their  exe- 
cutors or  administrators,  or  any  other  per- 
son or  persons  whomsoever,  by,  through  or 
with   their  or  any  of  their  acts,   means, 
privity,  order,  consent  or  procurement,  con- 
traiy  to  the  true  intent  and  meaning  of 
these  presents;  and  further,  that  if  and  when 
the  said  composition  of  ISs,  in  the  pound 
shall  be  duly  paid  to  the  creditors  respec- 
tively, then   W.  Nevill  and  W.  J.  Nevill 
respectively,   and    their    respective  heirs, 
executors  and  administrators,  estates  and 
effects,  shall  stand  and  be  for  ever  acquitted, 
released  and  discharged  of  or  from  all  the 
several  debts  and  liabilities  now  owing  from 
or  incurred  by  them  or  either  of  them  and 
the  creditors  respectively,  all  claims  and 
demands  in  respect  or  on  account  hereof ; 
and  these  presents  shall  be  pleaded  as  such 
release  accordingly,  but  without  prejudice 
to  any  mortgage,  lien   or  other  security 
which  any  of  .the  creditors  now  hold  or  are 
entitled  to  for  their  respective  debts,  or  to 
their  right  to  enforce  or  avail  themselves 


of  such  security,  and  without  prejudice  to 
rights  and  remedies  against  parties  other 
than  the  debtors  liable  to  the  creditors. 
Provided  always,  and  it  is  hereby  agreed 
and  declared,  that  if  the  said  W.  Nevill  and 
W.  J.  Nevill  shall  have,  in  the  opinion  of 
the  said  committee,  made  default  in  the 
observance  or  performance  of  any  of  the 
covenants  or  agreements  hereinbefore  on 
their  behalf  contained,  or  if  the  committee 
shall  deem  it  advisable  with  reference  to 
the  general  interests  of  the  creditors  so 
to  do,  in  consequence  of  any  proceedings 
being  adopted  adversely  to  the  debtors  or 
either  of  them,  or  to  the  present  arrange- 
ment', it  shall  be  lawful  for  the  committee 
at  any  time  before  the  pa3nnent  of  the  com- 
position, by  writing  under  their  hands,  to 
revoke  the  letters  of  licence,  hereinbefore 
contained." 

The  deed  also  contained  clauses  that  the 
committee  should  adopt  or  oppose  any 
proceedings  against  the  debtors  in  the 
Court  of  Baiiruptcy,  with  the  view  of 
obtaining  or  contesting  any  adjudication 
of  bankruptcy,  and  that  the  parties  of  the 
second  part  should  be  indemnified  and 
saved  harmless  out  of  the  estate  and  effects 
of  the  debtors  in  respect  of  all  matters  and 
things  which  they  shall  lawfully  do  in  or 
concerning  the  business  affairs  of  the 
debtors,  and  that  the  creditors  should  at 
all  times  allow  and  confirm  their  acts  in 
all  respects,  and  that  the  parties  of  the 
second  part  should  be  reimbursed  and  re- 
paid out  of  the  estate  and  effects  of  the 
debtors  all  costs,  charges,  and  reasonable 
expenses  that  they  should  sustain  about  the 
matters  and  things  aforesaid. 

The  plea  then  averred  that  the  plaintiffs 
were  creditors  of  the  defendants  within  the 
meaning  of  the  indenture,  and  that  the 
defendants  dtdy  executed  the  indenture, 
and  that  its  execution  was  duly  attested 
by  an  attorney,  and  that  the  parties  to  the 
indenture  of  the  second  part  duly  executed 
the  deed,  and  that  a  majority  in  number 
representing  three-fourths  in  value  of  the 
said  creditors  of  the  defendants  and  each 
of  them  whose  debts  respectively  amounted 
to  10^.  and  upwards,  executed  the  inden- 
ture or  in  writing  assented  thereto  or 
approved  thereof^  and  that  within  twenty- 
eight  days  from  the  day  of  its  execution 
by  the  defendants  the  same  was  produced 
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and  left,  baving  been  and  the  same  was 
before  registration  duly  stamped  with  and 
bore  sach    ordinary    ad    valorem    stamp 
duties  as  in  and  by  the  said  act  were  and 
are  in  that  behalf  required,  at  the  office  of 
the  chief  registrar,  in  the  said  act  in  that 
behalf  mentioned,  for  the  purpose  of  being, 
and  the  same  was  within  the  said  twenty- 
eight  days  duly  registered  according  to  the 
act,  and  that  together  with  the  said  inden- 
ture there  was  delivered  to  such  r^strar 
an  affidavit  by  the  defendants  that  such 
a  majority  as  aforesaid  had  executed  or  in 
writing  assented  to  or  approved  the  said 
indenture  as  aforesaid,  and  which  affidavit 
also  stated  the  amount  or  value  of  the  pro- 
perty and  credits  of  the  defendants  and 
each  of  them  as  and  being  such  debtors 
comprised  in^the  said  deed,  and  to  be  dis- 
tributed thereunder,  of  which  said   deed 
and  of  the  said  execution  thereof  the  plain- 
tiffs at  the  time  of  the  commencement  of 
this  suit  had  full  notice  and  knowledge ; 
and  that  the  plaintiffs,  as  and  being  such 
creditors  as  aforesaid,  afterwards,  contrary 
to  the  covenant,  licences,  liberty  and  letters 
of  licences  in  the  indenture  mentioned,  and 
without  the  said  letters  of  licence  having 
been  at  all  revoked,  sued  and  impleaded 
the  defendants  by  bringing  this  action  and 
declaring  and  proceeding  herein,  and  on 
account  of  the  causes  of  action  in  the  decla- 
ration mentioned,  the  same  being  and  con- 
sisting of  certain  debts,  dues  and  sums  of 
money  which  the  defendant  at  the  date  and 
at  the  time  of  the  said  execution  of  the  said 
indenture  by  the  defendants  and  the  parties 
thereto  of  the  second  part,  and  by  the  said 
majority   in  number    re^resenthig  three- 
fourths  in  value  of  the  creditors  as  afore- 
said, owed  to  the  plaintiffs  by  and  under 
the  bond   in  the  declaration   mentioned ; 
and  that  the  defendants  have  since  their 
execution  of  the  said  indenture  always  been 
ready  and  willing  to  do,  and  have  done, 
and  the  said  committee  in  the  said  inden- 
ture mentioned  and  the  said  creditors  have 
respectively  done,  and  everything  has  hap- 
pened necessary  to  make  the  said  inden- 
ture, and  each  and  every  of  the  provisions 
thereof,  valid  under  the  said  act,  and  as 
binding  upon  the  plaintiffs  as  if  they  had 
been  parties  thereto  and  had  duly  executed 
the  same. 

The  plaintiffs  replied  by  a  fifth  replica- 


tion— That  at  the  time  of  tiie  execution  of 
the  said  indenture  by  the  defendants,  ibey 
the  defendants  were  and  still  are  jointly, 
and  each  of  them  was  and  still  is  sevexaUy, 
indebted  to  the  plaintiffs  in  the  amount 
for  which  this  action  is  brought,  and  that 
amongst  the  said  creditors  parties  to  the 
said  indenture  of  the  third  part  there  are 
other  joint  creditors  of  the  said  defendants 
whose  debts  respectively  amount  to  10/. 
and  upwards,  and  that  the  said  defendants 
at  the  time  of  their  said  execution  of  the 
said  indenture  were  possessed  of  joint  pn>> 
perty  and  estate,  and  each  of  tiiem  was 
possessed  of  separate  property  and  estate. 

Sixth  replication — ^That  amongst  the  cre- 
ditors parties  to  the  said  indenture  of  the 
third  part,  there  are  joint  creditors  of  the  de- 
fendants whose  debts  respectively  amount  to 
102.  and  upwards,  and  also  separate  credi- 
tors of  eac^  of  the  defendants  whose  debts 
respectively  amount  to  lOL  and  upwards, 
and  that  t(^ther  with  the  said  indenture 
there  was  not  delivered  to  the  chief  regis- 
trar a  full  account  of  the  debts  of  tiie  de- 
fendants which  respectively  amounted  to 
10/.  and  upwards,  distinguishing  the  part- 
nership  debts  of  them,  the  said  defendants, 
from  the  separate  debts  of  each  of  them,  as 
required  by  the  General  Order  in  Bank- 
ruptcy of  the  22nd  of  May  1862. 

The  plaintiffs  also  demurred  to  the  plea. 
The  defendant  joined  in  demurrer,  and 
demurred  to  the  fifth  and  sixth  replications 
respectively,  to  which  there  was  a  joinder 
in  demurrer. 

Butt  {W,  Patersan  with  him),  in  sup- 
port of  the  demurrer. — The  first  point  is, 
that  it  appears  from  the  deed  that  there 
are  joint  and  separate  creditors  and  joint 
and  separate  estates,  and  as  the  deed 
provides  a  uniform  dividend  to  be  paid 
to  both  classes  of  creditors  it  places  them 
on  the  same  footing.  Now,  under  the 
Bankrupt  Act,  1849,  the  two  estates  would 
have  to  have  been  kept  distinct,  the  sepa- 
rate estate  for  the  separate  creditors  and 
the  joint  estate  for  the  joint  creditors;  and 
the  Bankruptcy  Act,  1861,  by  the  177th 
section,  likewise  contemplates  a  distinct 
administration  of  the  joint  and  separate 
estates  in  bankruptcy. 

[Channell,  B, — ^No  doubt,  under  the 
practice  in  bankruptcy  the  proceeds  of  the 
separate  estate  were  applied  to  the  dischai^ge 


Vol.  34.] 


HILARY  TERM,  1865. 


77 


of  the  debts  of  the  creditors  on  the  sepa- 
rate estate,  and  the  joint  assets  in  like 
manner  to  the  payment  of  the  creditors 
ckiming  on  the  joint  estate,  and  then  if 
there  was  a  surplus  of  assets  of  the  sepa- 
rate estate  it  was  carried  over  to  the  joint 
estate:  but  may  there  not  be  by  section 
197,  where  the  deed  shall  expressly  so  pro- 
vide, a  division  of  assets  otherwise  than 
according  to  the  law  and  practice  of  bank- 
ruptcy?] 

The  deed  cannot  put  upon  a  non-assent- 
ing creditor  the  same  dividend,  with  respect 
to  his  claim  on  the  separate  estate,  as 
that  received  by  a  creditor  claiming  on 
the  joint  estate  from  the  assets  of  such 
joint  estate.  If  the  estate  is  administered 
without  the  joint  and  separate  estates 
being  kept  distinct,  the  joint  creditors 
may  have  their  dividends  increased  at 
the  expense  of  the  separate  estate,  and 
the  creditors  on  the  separate  estate,  who 
may  possibly  be  entitled  to  be  paid  in  full 
out  of  the  separate  estate,  woidd  have  to 
share  pari  passu  with  the  creditors  on  the 
joint  estate.  Under  the  Bankrupt  Act  of 
1849,  this  question  was  decided  in  Leonard 
y.  Sheard  (1).  The  point  made  in  that  case 
was,  that  the  deed  was  bad  because  either 
it  did  not  provide  for  the  separate  creditors 
at  all,  or  if  it  did,  it  put  them  upon  the 
same  footing  as  those  creditors  to  whom 
the  joint  debts  were  due,  and  on  this 
ground  the  Court  held  the  deed  invalid; 
Erie,  C.J.,  who  then  was  a  member  of  the 
Court  of  Queen's  Bench,  in  his  judgment 
says,  "  The  assignment  to  the  trustees  is  of 
the  joint  and  separate  estate  of  the  defen- 
dants, and  the  trusts  which  the  parties  of 
the  second  part  have  to  perform  is  to  dis- 
tribute the  joint  and  separate  estate  of  the 
defendants  equally  among  the  joint  credi- 
tors. In  a  case  of  bankruptcy  the  joint 
estate  would  have  to  be  distributed  among 
the  joint  creditors  and  the  separate  estate 
among  the  separate  creditors." 

[Channell,  B. — In  that  case  there  was 
an  assignment  of  the  debtor's  property  for 
the  benefit  of  his  creditors,  and  the  Court 
held  that  such  property  ought  to  be  distri- 
buted as  required  by  the  Bankrupt  Law; 
but  the  present  is  the  case  of  a  composition- 
deed] 

(1)  28  Law  J.  Bep.  (h.b.)  Q.B.  183 ;  b.  c 
1  £.  &  E.  667. 


There  is  no  real  distinction  between  the 
two  cases.  The  224th  section  of  the  Bank- 
rupt Act,  1849,  is  repealed,  but  the  197th 
section  places  the  case  on  the  same  footing 
as  it  would  have  occupied  had  the  224th 
section  not  been  repealed.  The  section  in 
the  present  act  provides,  first,  that  the  par- 
ties to  the  deed  in  all  matters  relating  to 
the  estate  and  effects  of  the  debtor  shall  be 
subject  to  the  jurisdiction  of  the  Court  of 
Bankruptcy,  and  shall  have  the  benefit  and 
be  liable  to  all  the  provisions  of  the  act; 
and  then  goes  on  to  state,  that  the  creditors 
under  the  same  shall  have  the  same  rights 
with  respect  to  the  debtor  and  his  estate 
and  effects  as  are  possessed  by  creditors 
with  respect  to  the  bankrupt  or  his  estate 
and  effects  in  bankruptcy.  This  point  was 
raised  in  Ex  parte  Cockhtm  (2);  but  the 
Lord  Chancellor  in  disposing  of  it  grounded 
his  judgment  on  the  fact,  that  the  deed  did 
not  shew  that  there  was  any  joint  estate 
at  alL  Now,  here  it  appears  on  the  record 
that  there  are  joint  and  separate  creditors 
and  joint  and  separate  estates.  In  his  judg- 
ment the  Lord  Chancellor  says  that  it  has 
been  argued  ''the  word  'creditors'  ought 
to  be  taken  as  indicating  the  several  classes 
of  creditors,  and  that  the  words  of  the 
statute  ought  to  be  taken,  distributing  as 
to  the  majority  and  value  of  each  class,  the 
object  of  course  being  to  shew  that  if  there 
be  not  a  majority  of  each  class  assenting 
the  parliamentary  conditions  have  not  been 
fulfilled;  and  the  result  being  represented 
to  be  that  if  the  separate  creditors  were  to 
unite  the  joint  estate  might  be  distributed 
amongst  the  separate  creditors.  But  if 
there  be  no  joint  estate  the  assets  will  be 
distributed  part  passu  amongst  all  the  cre- 
ditors joint  and  separate.  In  this  case  I 
am  obliged  to  assume  that  there  is  no  joint 
estate,  because  it  lies  at  the  very  founda- 
tion of  this  objection  that  there  should  be 
a  joint  estate.  If  there  had  been  any,  there 
might  have  been  some  weight  in  the  argu- 
ment; but  I  must  assume  the  contrary, 
and  there  being  no  joint  estate  the  joint 
and  separate  creditors  are  not  distinguish- 
able in  any  respect"  The  Lord  Chancellor's 
observations  apply  as  much  to  composition- 
deeds  as  they  do  to  deeds  of  assignment,  and 
on  the  face  of  the  present  deed  the  existence 
of  joint  and  separate  estates  is  shewn;  it 
(2)  33  Law  J.  Bep.  (n.s.)  Bankr.  17. 
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also  appeals  that  there  ia  a  sum  of  money 
in  the  hands  of  certain  bankers  which  is  to 
be  applied  to  the  payment  of  the  dividend. 
Secondly,  the  averment  in  the  deed  is,  that 
a  majority  in  number  representing  three- 
fourths  in  value  of  the  said  creditors  have 
executed  the  deed  is  insufficient,  as  ^^said 
creditors"  can  only  mean  joint  and  separate 
creditors.  As  that  averment  stands  at 
present,  it  is  impossible  to  say  whether  a 
majority  in  number  representing  three- 
fourths  in  value  of  the  joint  creditors  or 
separate  creditors,  and  of  both  joint  and 
separate,  have  executed  the  deed;  if  the 
requisite  number  of  joint  creditors  have 
not  signed  the  deed,  the  phunti£&  as  non- 
assenting  creditors  are  not  bound  by  it 

[Channell,  R — On  general  demurrer, 
I  think  the  averment  in  the  plea  must  be 
taken  to  mean  that  the  requisite  number 
of  joint  and  separate  creditors  have  signed.] 
Either  the  deed  ought  to  be  made  with 
the  joint  creditors  alone,  and  there  ought 
to  have  been  a  separate  deed  with  the 
separate  creditors,  or  it  might  be  possible 
to  draw  a  deed  including  both  joint  and 
separate  creditors,  and  then  to  obtain  the 
assent  of  three-fourths  in  number  and  value 
of  the  joint  and  separate  creditors  respec- 
tively, and  thereby  shew  that  the  requisite 
number  of  each  set  of  creditors  have  signed 
the  deed.  Thirdly,  the  covenant  not  to  sue 
contained  in  the  deed  is  not  pleadable  in 
bar.     It  does  not  amount  to  a  covenant 
not  to  sue  at  any  time,  but  is  a  covenant 
not  to  sue  for  a  limited  time.   Now,  it  is 
well-considered  law  that  a  covenant  not  to 
sue  at  any  time  may  be  pleaded  in  bar 
to  avoid  circuity  of  action,  but  a  covenant 
not  to  sue  for  a  limited  time  cannot  be  so 
pleaded— 2  Wnu.  Sound.  150  a,  Thimbhby 
V.  Barron  (3);  the  reason  is,  that  if  the 
right  to  bring  a  personal  action  be  once 
suspended,  for  ever  so  short  a  time,  it  is 
extinguished — Ford  v.  Beech  (4).  To  defeat 
this  strict  rule  of  law,  a  covenant  not  to 
sue  is  construed  according  to  the  intention 
of  the  parties,   and  as  it  never  could  be 
their  intention  that   the  right  of  action 
should  be  for  ever  lost,  it   is  held  that 
such  a  covenant  does  not  operate  so  as  to 

(8)  8  Mee.  &  W.  210  j  b.  c.  7  Law  J.  Rep.  (n.b.) 
Exch.  128. 

(4)  17  Law  J.  Rep.  (n.s.)  Q.B.  114;  a.  c.  11 
Q.B.  Rep.  852. 


be  pleaded  in  bar,  bat  that  it  only  gives 
the  covenantee  a  remedy  by  croefr^ction. 
Here  the  covenant  is  not  to  sue  until  the 
20th  of  May  1865;  it  is  clearly  therefore  a 
covenant  not  to  sue  for  a  time  limited,  and 
is  not  pleadable  in  bar.   Fourthly,  a  deed 
under  the  192nd  section  is  only  binding 
on  the  non-«ssenting  creditors  when  aU  the 
requisites  of  that  section  have  been  com- 
plied with.   By  the  fifth  condition  of  that 
section  it  is  made  necessary  that  together 
with  the  deed  an  affidavit  should  be  deli- 
vered to  the  Chief  Registrar,  amongst  other 
things,  stating  the  amount  in  value  of  the 
property  and  credits  of  the  said  debtor 
comprised  in  the  deed.    Now,  the  aver- 
ment in  the  plea  limits  the  operation  of 
that  section  by  confining  the  statement  in 
the  affidavit  to  the  property  to  be  diatri- 
buted  under  the  deed.    The  creditor  is 
entitled  to  have  a  statement  on  oath,  not 
only  of  that  which  his  debtor  can  pay  but 
also  of  his  credits;  the  statement  in  the 
affidavit    is  also  insufficient,   because   it 
does  not,  according  to  the  (General  Order 
in  Bankruptcy,   22nd  of   May  1862  (5), 
distinguish   the    partnership    debts  fiom 
the  separate  debts.    Lastly,  the  covenant 
not  to  sue  and  the  proviso  relating  to  the 
revocation  of  the  letters  of  licence  by  the 
Committee  of  Inspection  are  unreasonable, 
and  the  deed  is  tiierefore  not  binding  on 
the  non-assenting  creditors. 

Hellish  (Beresford  with  him),  in  sup- 
port of  the  plea.  —  The  main  question 
is,  whether  the  deed  is  bad  because  the 
same  dividend  is  to  be  paid  to  the  joint 
and  separate  creditors.  In  some  cases  the 
assets  must  be  distributed  as  in  bankruptcy, 

(5)  Together  with  every  deed  or  mstniment  left 
after  the  5th  of  June  next  at  the  office  of  the  Chief 
Registrar,  under  section  192.  of  the  Bankniptey 
Act,  1861 ;  and  in  addition  to  the  affidavit  or  certi- 
ficate required  to  be  delivered  to  the  Chief  Regis- 
trar under  the  fifth  condition  of  the  said  section, 
there  shall  be  delivered  to  the  Chief  Registrar  a 
copy  of  such  deed  or  instroment  certified  by  the 
attorney  or  solicitor  attesting  the  ezeontion  of  tho 
same  by  the  debtor  to  be  a  true  copy,  and  also  and 
as  near  as  may  be  in  the  form  of  the  schedule 
hereunder  written,  a  fuH  account  of  the  debts  ot 
the  debtor  which  shall  respectively  amount  to  lOi. 
and  upwards,  together  with  the  names  in  alpha- 
betical order  and  the  residences  of  his  crsdaton. 
distinguishing  those  who  have,  in  writing;  assented 
to  or  approv^  of  the  deed,  and  such  account  sfasfl 
be  accompanied  with  an  affidavit  by  soch  debtor 
verifying  the  same. 
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but  in  the  casts  of  a  composition-deed,  the 
composition  may  be  paid  by  some  third 
person,  and  it  may  be  that  it  is  the  interest 
of  the  creditors  to  accept  a  composition, 
because  they  obtain  a  better  dividend 
through  some  third  person  than  they  would 
if  they  had  an  assignment  of  the  debtors' 
estate  and  distributed  it  among  themselves. 
It  certainly  appears  here  that  there  is  a 
certain  sum  of  money  at  the  bankers'  avail- 
able for  the  payment  of  the  first  instalment 
of  the  composition,  but  it  does  not  appear 
whether  it  forms  part  of  the  assets  of  the 
debtors  or  from  whence  it  comes.  When 
once  it  is  decided  that  a  composition-deed  is 
within  the  192nd  section  the  act  applies. 

[Chaknell,  R — It  was  decided  in 
Clapham  v.  Atkiruon  (6),  in  the  Exchequer 
Gbiunber,  that  a  deed  between  a  debtor 
and  his  creditors  means  all  his  creditors, 
and  that  such  a  deed  is  within  the  192nd 
section  of  the  act] 

Yes,  "all  his  creditors" ;  that  must  mean 
joint  and  separate  creditors.  How  is  it 
possible  to  read  this  deed  without  holding 
that  it  deals  with  all  the  creditors  ? 

[Channkll,  B. — Primdfaciey  "creditors  " 
means  all  the  creditors.] 

In  bankruptcy  there  is  no  such  thing  as 
a  certificate  that  applies  to  a  discharge  from 
separate  creditors  without  applying  as  well 
to  a  discharge  from  the  joint  creditors.  The 
words  in  the  192nd  section,  "a  majority 
in  number  representing  three-fourths  in 
value  of  the  creditors,"  mean  three-fourths 
of  all  creditors,  joint  and  several  There 
are  plenty  of  anomalies  in  the  act;  that 
cannot  be  helped;  if  the  deed  is  within  sec- 
tion 192,  then  it  is  valid,  and  the  act  must 
be  worked  out  as  best  it  can.  The  plea  does 
not  shew  that  any  injustice  is  done  to  any 
set  of  creditors;  if  it  could  be  shewn  that 
the  separate  assets  were  enough  to  pay  20«. 
in  the  pound,  there  might  be  some  founda- 
tion for  the  argument  on .  the  other  side. 
A  creditor  who  has  a  joint  claim  upon  lus 
debtors  as  well  as  a  several  claim  against 
one  of  them,  has  his  choice  whether  he  wiU 
prove  on  the  joint  or  separate  estate.  Take 
the  conmion  case  of  a  holder  of  a  joint  and 
several  promissoiy  note,  he  has  his  election 
as  to  the  proof  of  his  debt.  In  which  list 
is  he,  the  holder  of  a  joint  and  several 
promissoiy  note,  to  be  ranked)  Is  he  to 

(6)  4  B.  ft  S.  722 ;  8.  o.  84  Law  J.  Rep.  (v.s.) 
Q.B.  49. 


be  counted  in  both  lists  9  This  only  shews 
that  there  are  great  difilculties  in  carrying 
out  the  act,  and  it  is  only  a  reasonable  con- 
struction to  hold  that  the  act  is  complied 
with  if  the  creditors,  both  joint  and  separate, 
constitute  the  requisite  number.  It  is  so 
in  inspection  deeds.  It  is  not  more  reason- 
able to  create  two  classes  of  creditors,  and 
for  that  purpose  to  take  them  separately. 
In  deeds  of  assignment  and  inspection  the 
difficulties  of  applying  the  act  are  less  nume- 
rous, but  in  the  case  of  composition-deeds, 
the  essence  of  which  ib  that  there  is  to  be 
no  distribution  of  assets,  it  is  impossible 
to  apply  some  of  the  expressions  in  section 
192.  One  argument  used  to  shew  that  this 
is  not  a  deed  within  the  act  is,  that  the 
197th  section  does  not  apply  to  composi- 
tion-deeds. The  answer  is,  it  can  only  be 
applied  so  far  as  the  nature  of  the  thing 
admits.  It  is  there  enacted  that  the  credi- 
tors have  certain  powers,  rights  and  reme- 
dies with  respect  to  the  debtor  "  and  h%$ 
estate  and  effects";  how  can  those  words  be 
appUed  to  composition  -  deeds,  "and  the 
eolleetum  and  recovery  of  the  same"  f  or  how 
can  that  expression  be  applied  when  there 
is  no  estate  and  effects  to  be  collected  or 
recovered  and  there  is  nothing  to  be  dis- 
tributed ?  From  the  proviso  at  the  end  of 
the  section,  it  may  with  reason  be  held,  that 
the  intention  of  the  legislature  was  that 
the  197th  section  Ib  not  to  be  applied 
strictly  to  all  deeds,  but  only  so  fu  as  its 
provisions  may  be  applicable.  No  autho- 
rities can  be  adduced  adverse  to  this  argu- 
ment. Leonard  v.  Sheard  (I)  was  a  case 
of  a  deed  of  assignment. 

[Channell,  B. — And  independently  of 
that,  it  was  a  case  in  which  a  distribution 
of  assets  was  contemplated.] 

Ex  parte  Cockbum  (2)  decides  nothing 
to  the  present  purpose ;  a  point  somewhat 
similar  to  that  raised  in  the  present  case 
was  taken,  but  the  facts  did  not  support  it, 
and  from  that  alone  it  must  not  be  inferred 
what  the  decision  would  have  been.  The 
true  construction  of  the  192nd  section  is 
that  a  majority  in  number  representing 
three-fourths  in  value,  means  three-fourths 
of  the  creditors  taking  the  joint  and  sepa- 
rate creditors  together.  The  averment  in 
the  plea,  that  a  "  majority  in  number  repre- 
senting three-fourths  in  value  of  the  said 
creditors  of  the  defendants  and  each  of 
theTOj"  sufficiently  shews  that  the  majority 
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is  composed  of  both  classes  of  creditors. 
Next,  with  regard  to  the  objection  to  the 
covenant  not  to  sue.  No  doubt,  at  common 
law,  except  in  the  case  of  bills  of  exchange, 
a  right  of  action  cannot  be  suspended ;  a 
right  of  action  once  suspended  is  lost.  But 
the  plea  in  the  present  case  is  good,  because 
the  covenant  expressly  goes  on  to  stipulate 
'Hhat  these  presents  shall  and  may  be 
pleaded  and  allowed  in  any  court  of  law 
or  equity  as  a  bar  and  in  discharge  of  all 
and  every  action  or  actions,  suit  or  suits, 
or  other  proceedings,  judgments  and  exe- 
cutions which  shall  or  may  be  brought, 
commenced,  sued,  prosecuted  or  uken 
against  them,  or  the  debtors,  or  either  of 
them,  by  the  said  several  creditors,  contrary 
to  the  true  intent  and  meaning  of  these 
presents."  Jn  Oibbons  v.  Vouillon  (7)  it  was 
held,  that  if  the  covenant  operates  as  a 
defeasance,  it  could  be  pleaded  in  bar.  The 
objection  to  that  is,  that  if  the  deed  contain 
such  a  covenant  and  the  creditor  sue  for  his 
debt,  he  loses  Ms  debt  altogether,  so  that 
he  is  not  even  entitled  to  a  dividend  on  it ; 
and  that  is  thought,  and  properly  so,  to  be 
very  unreasonable;  but  this  deed  has  been 
veiy  carefully  worded,  so  that  the  conse- 
quences of  a  creditor  bringing  his  action 
is  not  to  extinguish  his  debt,  but  merely 
to  prevent  him  from  recovering  it.  This 
case  differs  from  that  of  Dell  v.  King 
(8),  and  is  similar  to  the  covenant  con- 
tained in  the  deed  in  the  case  of  Strick  v. 
De  Mattoa  (9),  which  this  Court  held  to  be 
a  good  deed.  Keyea  v.  Elkiru  (10)  is  also 
an  authority  in  favour  of  the  defendant 
that  the  covenant  not  to  sue  is  pleadable 
in  bar.  With  regard  to  the  last  point 
Special  demurrers  are  now  abolished,  and 
the  plea  is  to  be  construed  according  to  the 
requirements  of  the  act  The  only  object 
of  the  affidavit  is  for  the  purposes  of  the 
stamp-duty;  it  is  required  simply  to  shew 
the  amount  of  the  duty  to  be  diarged,  and 
not  to  state  the  amoimt  of  the  debtor's 
property.  Besides,  the  replication  is  bad. 
It  ought  to  have  set  out  the  order  in  bank- 
ruptcy. Can  it  be  said  that  a  disobedience 
of  the  order  invalidates  the  whole  deed? 

(7)  8  Com.  B.  Rep.  488;  b.  c.  19  Law  J.  Kep.  (n.b.) 
C.P.  74. 

(8)  88  Law  J.  Rep.  (n.b.)  Exoh.  47;  8.o.   2 
H.  A,  C.  84. 

(9)  83  Law  J.  Rep.  (n.b.)  Ezch.  276;  s.c.  8 
H.  k  G.  22. 

(10)  Ante^  Q.6.  25. 


There  is  no  penalty  attached  for  a  disobe- 
dience of  the  order.  It  is  merely  a  direc- 
tion to  the  registrar  that  he  is  not  to  regis- 
ter a  deed  unlees  it  be  accompanied  with 
a  proper  affidavit ;  it  cannot  mean,  that  if 
an  affidavit  be  delivned  and  it  contain  an 
error  the  deed  is  to  be  vitiated.  The  Lord 
Chancellor  by  an  order  in  bankruptcy 
cannot  add  a  condition  to  the  act  of 
parliament 

Buttj  in  reply. — ^This  is  not  strictly  a 
composition-deed,  for  it  provides  for  the 
distribution  of  a  certain  sum  of  money 
which  is  stated  in  the  deed  to  be  ready  for 
distribution ;  and  it  also  states  that  there 
are  other  assets,  the  realization  of  which 
would  furnish  the  means  of  paying  the  fur- 
ther dividends.  In  construing  the  1 97  th  sec- 
tion the  192nd  section  cannot  be  excluded. 
The  words  of  the  former  section  are,  ''eveiy 
such  deed";  that  must  mean  deeds  mentioned 
in  section  192.  The  present  deed  is  not  s 
valid  deed  within  those  sections.  In  Addison 
an  ContracUy  p.  920,  5th  edit,  under  the 
head  'Covenant  not  to  sue,'  it  is  laid  down, 
Where  a  creditor  has  covenanted  that  he 
will  not  put  his  contract  in  suit  at  any  time, 
there  the  covenant  is  pleadable  in  bar  as  a 
release;  but  where  the  covenant  is  that  it 
shall  not  be  put  in  suit  for  a  certain  time, 
there  it  is  only  a  covenant  not  pleadable  in 
bar  unless  it  be  a  covenant  not  to  sue  for  a 
limited  time,  with  a  proviso  for  forfeiture 
if  an  action  be  brought  within  that  time,  in 
which  case  it  operates  as  a  bar  by  force  of 
the  condition  if  the  action  be  brought  within 
the  time.  That  is  not  the  case  in  the  present 
instance;  here  the  covenant  is  simply  one 
not  to  sue  for  a  limited  time.  In  OMomy, 
VouiUon{7)  there  was  not  only  a  covenant 
not  to  sue,  but  a  forfeiture  of  the  debt  if 
the  phiintiff  sued.  Strick  v.  De  Mattos  (9) 
b  distinguishable.  The  covenant  not  to  sus 
in  that  case  was  unlimited  as  to  time; 
it  was,  not  to  sue  whilst  the  deed  was  in 
force.  The  deed  was  in  force  for  ever, 
therefore  it  was  not  a  covenant  not  to  sue 
for  a  limited  time. 

Cur,  adv,  fmlt. 

Channell,  R  (Feb.  10)  delivered  the 
judgment  of  the  Court  (11).  —  This  was 
an  action  of  debt  on  a  bond  given  by  the 

ai)  Pollock,  C.B.,  Martin,  B.,  ChMinel],  B.«ikI 
Pigott,  B. 
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two  defendants  to  the  plaintifis,  conditioned 
for  payment  by  defendants  jointly  and  seve- 
raUy  of  money  by  instalments. 

The  defendant  William  Nevill  pleaded  a 
deed  dated  the  20th  of  June  1864,  relied  on 
by  him  as  a  valid  deed  under  the  Bankruptcy 
Act  of  1861. 

After  setting  out  the  deed  verbatim^  the 
plea  goes  on  to  fdlege  the  existence  and  per- 
formance of  such  matters  dehors  the  deed 
SBprimdfctete,  and  subject  to  the  objections 
hereinafter  stated,  would  make  it  a  valid 
deed  under  the  Bankruptcy  Act  To  this 
plea  there  was  a  demurrer,  and  the  question 
arises  whether  the  plea  is  good. 

The  first  objection  raised  to  the  plea  is, 
that  it  appears  therefrom  that  there  are 
joint  and  separate  creditors,  and  also  joint 
and  separate  estates  of  the  compounding 
debtors,  and  that  the  deed  places  the  joint 
and  separate  creditors  on  the  same  footing, 
and  that  such  a  deed,  even  though  a  good 
deed  undw  the  193nd  section  of  the  Bank- 
rupt Act,  looking  to  that  section  only,  is 
void  as  against  non-executing  creditors  by 
reason  of  the  facts  stated  and  the  197th 
section.  In  support  of  this  objection,  the 
statute  12  <fe  13  Vict  c  106.  s.  140.  was 
referred  to.  We  think  that  this  objection 
to  the  deed  cannot  be  sustained  Looking 
to  the  192nd  section,  apart  from  the  197th 
section,  a  deed  of  composition,  though  it 
contain  no  eessio  bonarum,  comes  within  the 
words  in  the  192nd  section,  namely,  a  deed 
**  relating  to  the  debts  or  liabilities  of  the 
debtor  and  his  release  therefrom,  or  the 
distribution,  inspection,  management,  and 
winding-up  of  his  estate,  or  any  of  such 
maUersJ* 

Whatever  doubt  may  have  formerly 
existed,  we  hold  this  point  to  be  now 
decided  by  the  recent  case  of  Clapham  v. 
Atkinson^  in  the  Court  of  Queen's  Bench, 
and  in  the  Exchequer  Chamber  (6).  The 
present  deed  is  not,  it  is  said,  a  deed 
of  composition  only;  but  it  does  not  at 
all  purport  to  be  a  deed  of  assignment. 
It  is,  we  think,  a  deed  of  composition 
and  inspection,  and  good  as  such  tmder 
the  192nd  section.  Then,  do  the  provi- 
sions of  the  197th  section  (taking  the  fact 
to  be  that  there  are  joint  and  separate 
creditors  and  joint  and  separate  estates, 
whilst  as  to  the  composition  to  be  paid  both 
classes  of  creditors  are  placed  on  the  same 

Kkw  Skrixb,  Sl^ExouxQ. ' 


footing)  render  the  deed  inoperative  against 
non-executing  creditors)  We  think  not 
The  words  relied  on  in  the  197th  section 
to  invalidate  the  deed,  are  the  word  ''such" 
in  the  commencement  of  that  section,  and 
the  words  ''all  parties  bound  thereby  shall 
in  all  matters  relating  to  the  estate  and 
effects  of  such  debtot  be  subject  to  the 
jurisdiction  of  the  Court  of  Bankruptcy, 
and  shall  respectively  have  the  benefit  of 
and  be  liable  to  the  provisions  of  this 
act,  in  the  same  or  like  manner  as  if  the 
debtor  had  been  adjudged  a  bankrupt,  and 
the  creditors  had  proved,  and  the  trustees 
had  been  appointed  creditors'  assignees 
under  such  bankruptcy;  and  the  creditors 
under  the  same  shall,  as  between  themselves 
respectively,  have  the  same  rights  with 
respect  to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery  of 
the  same,  as  may  be  used  or  exercised  with 
respect  to  the  bankrupt,  or  his  estate  and 
effects  in  bankruptcy.''  Whatever  weight 
there  might  be  in  tiie  objection,  as  applicable 
to  a  deed  of  assignment,  where  the  property 
assigned  is  to  be  distributed,  but  at  the  same 
time  a  distribution  according  to  the  law  of 
bankruptcy  as  applicable  to  joint  and  sepa- 
rate creditors  and  joint  and  separate  estates, 
is  excluded,  we  think  that  it  does  not  in- 
validate a  deed  of  composition  and  inspec- 
torship, good  within  the  192nd  section.  As 
the  words  of  the  192nd  section  have  been 
considered  as  applying  to  several  classes  of 
deeds,  namely,  deeds  of  composition  as  apart 
from  deeds  of  assignment  and  for  distribu- 
tion, we  think  the  words  in  the  part  of  the 
197th  section  which  we  have  been  consider- 
ing may  be  so  read  as  to  be  inapplicable 
to  a  deed  of  composition,  however  they  may 
apply  to  and  affect  a  deed  of  distribution. 

We  were  referred  by  Mr.  Butt  to  the 
case  of  JEx  parte  Gockbum  (2)  on  appeal 
There  the  point  was  mooted;  but  in  that 
case  there  was  no  proof  of  the  existence 
of  any  joint  estate,  and  no  opportunity 
was  afforded  of  deciding  the  point.  We  do 
not  find  any  expression  of  opinion  by  the 
Lord  Chancellor  in  that  case,  as  to  the 
weight  of  the  objection  had  it  distinctly 
arisen,  that  caUs  upon  us  to  doubt  the  con- 
clusion at  which,  in  the  present  case,  we 
have  arrived. 

It  is  also  objected  that  the  deed  could  not 
bind  the  non-assenting  creditors,  unless  the 
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requisite  minority  of  each  class,  namely,  of 
the  joint  creditors,  and  of  the  separate  cre- 
ditors of  each  debtor,  had  assented.  If  that 
be  so,  we  think  the  allegation  in  the  plea, 
that  "  a  nugority  of  the  said  creditors  of 
the  defendant  and  each  of  them  assented," 
is  a  sufficient  averment  of  such  assent 

It  was  further  contended,  by  the  plain- 
tifis,  though  not  very  strenuously,  that 
the  covenant  by  the  creditors  not  to  sue 
was  unreasonable,  and  that  the  proviso  in 
the  deed  relating  to  the  revocation  of  the 
letters  of  licence  by  the  committee  of  in- 
spectors was  unreasonable,  and  that  in 
respect  of  these  matters  the  deed  was  not 
binding  on  non-executing  creditors.  We  do 
not  think  that  these  are  such  unreasonable 
conditions  as  would  avoid  the  deed. 

It  was  more  shrewdly  contended  that  the 
deed  in  question  could  not  be  pleaded  in 
bar;  that  it  contained  no  present  release, 
but  a  covenant  to  execute  a  release  at  or 
after  the  time  when  18«.  in  the  pound  should 
be  paid. 

It  was  further  argued,  that  though  a 
covenant  not  to  sue  at  any  time  might  be 
pleaded  as  a  discharge,  the  present  cove- 
nant was  not  such  a  covenant,  but  only 
a  covenant  not  to  sue  for  a  limited  time, 
and  that  such  a  covenant  could  not  be 
pleaded  in  bar. 

Now,  there  is  no  doubt  that  a  simple 
covenant  not  to  sue  for  a  limited  time,  is 
of  itself  only  the  subject  for  a  cross-action, 
if  broken,  and  not  pleadable  in  bar.  But 
here  there  is  an  express  provision,  that 
during  this  limited  time,  the  deed  may  be 
pleaded  in  bar ;  and  we  think,  that  if  the 
plaintiff  had  in  &ct  executed  such  a  cove- 
nant, it  might  be  pleaded  in  bar  to  an 
action  by  him.  This  being  the  case,  he  is 
in  the  same  position  by  virtue  of  the  statute, 
unless  this  or  some  other  covenant  in  the 
deed  is  so  unreasonable  that  the  assent  of 
the  requisite  majority  cannot  bind  the 
minority.  In  DeU  v.  King  (8)  the  cove- 
nant, which  we  held  to  make  the  deed  bad, 
was  so  framed  as  to  work  a  forfeiture  of 
all  claim  agaiost  the  debtor's  estate  in  the  - 
case  of  an  action  being  brought.  If  a 
creditor  had  brought  an  action  with  the 
bond  fide  intention  of  contesting  the  validity 
of  that  deed,  or  of  proving  the  amount  of 
his  claim,  he  would,  if  the  deed  had  been 
held  to  bind  him,  have  lost  not  only  his 
original  demand,  but  also  all  claim  to  the 


composition.  Now  haie  the  case  is  different 
The  creditor  may,  if  he  chooses,  bring  an 
action  for  the  purpose  of  testing  tlie  va^iy 
of  the  deed,  and  by  so  doiiig  will  not  forfeit 
his  right  to  the  composition. 

A  covenant  not  to  sue^  which,  thong^ 
differently  worded,  was  in  effect  the  same 
as  this,  was  contained  in  the  deed  in  Hidmm 
V.  Barda^j  the  decision  of  which  case  in 
tins  court  is  reported  in  the  33  Law  J. 
Eep.  (n.s.)  Exch.  273,  and  3  JSurL  d:  C.  9. 
That  deed  has  now  been  held  good  by  the 
Court  of  Exchequer  Chamber,  reversing 
the  judgment  of  this  Court  (12).  It 
may,  therefore^  now  be  taken,  that  a 
covenant  not  to  sue  does  not  make  the 
deed  void  as  against  the  non-Asaenting  cre- 
ditors, and  fur^er  that  if  properly  worded 
to  effect  that  purpose  as  this  one  is,  it  may 
be  pleaded  in  bar.  We  think,  therrfore, 
that  this  plea  is  good. 

Besides  the  demurrer  to  the  plea,  there 
were  two  replications  which  were  donmred 
ta  The  fifth  replication  only  states  fiMsts 
for  the  purpose  of  nosing  raliier  more  dis- 
tinctly the  first  objection  to  the  plea  which 
we  have  already  diq>oaed  o£  The  sixth 
replication  alleges,  that  an  afiidavit  distin- 
gdyahing  the  joint  and  separate  debts,  was 
not  delivered  to  the  registrar.  The  192iid 
section  does  not  require  that  the  affidavit  to 
be  delivered  shall  so  distinguish  the  debts, 
and  we  think  that  we  cannot  import  such 
requirement  into  the  act  as  an  additional 
condition  to  the  validity  of  the  deed 

Our  judgment  will  therefore  be  fin*  the 
defendant  on  all  the  demurrers. 

Jud^nufU/ar  the  defendant 


1865. 
Jan. 
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WBIOHT  9.  OOODLAOL 


Evidence — Interrogatories'^— Payment  into 
Court, 

Interrogatories  may  he  put  to  a  plaintiff 
to  ascertain  the  tme  measure  of  the  damages 
he  has  sustained^  and  so  guide  the  defendant 
as  to  the  asnount  he  may  fairly  pay  into 
court. 

The  plaintifl^  who  was  the  author  and 
regbtered  proprietor  of  a  pamphlet  called 
History  and  Construction  of  the  CUfton 

(12)  8  H.  «(  G.  861. 


Vol.  34.] 


HILARY  TERM,  1865. 


83 


Suipennon  Bridge^  bronght  this  action 
against  the  printer  and  publisher  of  The 
Times  newspaper,  for  in£nnging  the  copy- 
right of  the  pamphlet  The  plaintiff's  ^- 
davit  stated  that  the  most  yalnable  part  of 
his  pamphlet,  relating  to  the  construction 
and  engineering  of  ^e  bridge,  was  copied 
verbaUm  in  the  columns  of  The  Times,  with- 
out any  acknowledgment,  on  the  2(>th  of 
September  1864,  the  day  before  that  fixed 
for  the  visit  of  the  members  of  the  British 
Association  to  the  bridge,  on  which  occasion 
the  phuntifT  expected  to  sell  a  large  number 
of  copies  of  the  pamphlet;  and  that  though 
application  had  since  been  made  to  ti^e 
editor  of  The  Times,  no  acknowledgment 
had  been  made  of  the  article  having  been 
taken  from  the  plaintiff's  book.  Martin,  B. 
at  chambers  made  an  order  by  which  the 
following  (among  other)  interrogatories 
were  allowed  to  be  put  to  the  plaintiff  by 
the  defendant:  ''When  did  you  publish 
the  pamphlet,  and  do  you  chum  to  have 
a  subsisting  copyright  in  it?  State  how 
many  copies  were  sold  during  the  two 
months  next  preceding  the  20th  of  Sep- 
tember last,  and  how  many  during  the 
two  months  next  following  the  said  20th 
of  September ;  also  how  many,  if  any,  were 
sold  on  the  said  20th  of  September." 

Wills  moved  for  a  rule  to  set  this  order 
aside^  on  the  ground  that  it  was  un£ur  to 
interrogate  with  the  view  of  ascertaining 
how  little  the  defendant  could  safely  pay 
into  court,  and  that  the  order  amount^  to 
leave  to  inspect  the  plaintiff's  books  to  see 
how  much  damage  he  had  sustained. 

[Chankieli^  B. — ^Lord  Tenterden  said 
that  the  bond  fide  desire  to  meet  a  plaintiff's 
claim  by  payment  into  court  shewed  an 
honest  intention  on  the  part  of  a  defendant] 

A  defendant  must  be  considered  to  enjoy 
a  great  privilege  in  being  allowed  to  pay 
money  into  court  at  alL  This  is  substan- 
tially an  application  to  inspect  the  plaintiff's 
books  of  trade,  which  the  defendant  is  not 
to  be  allowed  to  do  just  because  he  has 
injured  the  plaintiffl 

Pollock,  C.B. — There  is  no  reason  why 
these  interrogatories  should  not  be  admin- 
istered. 

Martin,  B.,  Chaknell,  B.  and  Pioott, 
B.  conctirred. 

Rule  refused. 


1865. 
Jan.  30 
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WHITMOBE  V.  WAKESLEY. 


Debtor  and  Creditor — Bankruptcy  Acty 
1861  —  CompositionrDeed  not  pleaded — 
Sitbsequent  Attempt  to  set  aside  Fi,  Fa. 

A  defendant,  who  did  not  plead  a  eompo- 
siiion  deed,  under  the  Bankruptcy  Act,  1861, 
when  he  had  the  opportunity,  will  not  be 
allowed  afterwards  to  avail  himsdf  of  it  for 
the  purpose  of  defeating  execution. 

The  writ  in  this  action  was  issued,  under 
the  Bills  of  Exchange  Act,  on  the  24th  of 
November  1864,  and  the  defendant  not 
having  applied  for  leave  to  appear,  judg- 
ment was  signed  on  the  20th  of  December, 
and  execution  levied  under  tkfufa.  on  the 
26th  of  December. 

On  the  6th  of  December  the  defendant 
executed  a  valid  deed  of  composition  with 
his  creditors,  which  was  registered  on  the 
9th;  and  he  now  sought  to  have  the  fL  fa. 
set  aside,  although  he  had  not  pleaded  the 
deed. 

E.  Besley  having  obtained  a  rule  for 
that  purpose, — 

Hayes,  Serf,  shewed  cause,  contending 
that,  as  the  validity  of  the  judgment  was 
not  questioned,  the  defendant  could  not 
now,  after  omitting  to  plead  the  deed  when 
he  had  the  chance,  and  so  to  give  the 
plaintiff  an  opportunity  of  answering  it» 
avail  himself  of  it  to  set  aside  the  execu- 
tion. 

Pollock  (with  him  Besley),  for  the  defen- 
dant, argued  that  there  was  no  laches  on 
the  part  of  the  defendant;  and  that  if  there 
were,  still  it  was  contrary  to  the  spirit  of 
the  198th  section  of  the  Bankruptcy  Act, 
1861,  to  allow  the  defendant's  laches  to  be 
set  up  against  him,  for  the  effect  would 
be,  that  the  laches  of  the  debtor  would 
give  a  fraudulent  preference  to  the  non- 
assenting  creditors,  and  thus  fraudulent 
debtors  would  be  encouraged. 

Pollock,  C.B. — ^Though  fraud  be  a  pos- 
sible result,  we  must  give  effect  to  the  law 
of  the  land ;  and  as  the  defendant  did  not 
plead  the  deed  when  he  had  the  oppor- 
tunity, he  cannot  avail  himself  of  it  now. 

Mabtin,  B.  and  Channell,B.  concurred. 

Rule  discharged. 
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NICHOLSON  V.  THS  LANCA- 
8HISB  AND  T0RK8HIBB 
RAILWAY   COMPANT. 


Negligence — Accident — Railway  Nation, 

The  level  croemng  between  the  platfomu 
at  a  railway  siaiionf  which  formed  part  of 
the  ^*way  out"  far  paetengere  arriving  ai 
the  eouth  platfbmij  was  blocked  for  more 
than  ten  minutee  by  the  train  in  which  the 
plaintiff  arrived  there.  Under  iueh  circum- 
etaneee,  it  was  usual  for  the  arriving  passen- 
gers— and  the  railway  company  did  not  object 
to  the  practice — to  walk  alongside  and  round 
the  end  of  the  train  in  order  4o  cross  the 
line.  The  plaintiff  in  so  doing^  in  the  dark^ 
stumbled  over  a  hamper  which  had  been 
taken  out  of  the  train^  and  placed  at  the 
side  of  the  liney  some  distance  from  the  plat- 
form:— Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  railway  com- 
pany. 

Declaration — ^That  the  defendants  were 
carriers  of  passengers  for  hire  from  Wake- 
field to  Thomhill  Lees,  in  carriages  on  a 
railway,  and  used  a  certain  station  at 
Thomhill  Lees  for  the  use  and  acoonunoda* 
tion  of  the  said  passengers  there ;  and  the 
said  station  was  in  the  possession,  and 
under  the  management  of  the  defendants, 
for  the  purpose  aforesaid.  Yet  the  defen- 
dants negligently  managed  the  said  station 
and  carriages,  and  omitted  to  light  the 
said  station  in  a  proper  and  sufficient 
manner  for  the  use  and  accommodation  of 
the  said  passengers  there,  and  to  provide 
proper  and  sufficient  accommodation  for  the 
said  passengers  to  depart  safely  from  the 
said  carriages,  on  their  arrival  at  the  said 
station,  and  negligently  left  hampers  in  the 
way  of  passengers  departing  from  the  car- 
riages  at  the  said  station,  whereby  the 
plaintiiS^  having  been  received  and  earned 
by  the  defendants  as  a  passenger,  on  the 
said  railway,  from  Wakefield  to  Thomhill 
Lees,  and  being  in  the  act,  on  his  arrival  at 
the  last-mentioned  place,  of  departing  from 
the  said  carriages,  fell  over  the  said  hamper 
and  was  thrown  down  with  great  violence 
at  the  said  station,  and  was  greatly  shaken, 
and  suffered  great  pain,  and  was  per- 
manently iigured,  <&c 

Plea,  not  guilty.     Issue  thereon. 

This  action  was  tried,  before  Blackburn, 


J.,  at  Leeds,  daring  the  West  Riding 
Summer  Ahiii»w,  1864,  when  the  folkiwing 
£BCts  appeared  in  evidoice. 

At  the  Thomhill  Lees  station  on  the 
defendants'  railway,  the  west  end  of  the 
platform  at  the  nordi  side  of  the  line  was 
opposite  to  the  east  end  of  the  platfonn 
at  the  south  side,  and  there  was  a  level 
crossing  between  those  points,  which  was 
used  by  passengers  arriving  at  the  sooth 
platform  in  order  to  get  to  the  place  of 
exit  from  the  station,  which  was  situate 
on  the  north  platform.  After  dark  on  the 
12th  of  November  1863,  the  plaintiff 
alighted  on  the  south  platfonn  from  a  train 
in  which  he  had  come  firom  Wakefield. 
The  train  was  so  long  as  to  readb  consider 
ably  beyond  the  level  crossing  at  the  east 
end  of  the  platform,  where  the  ticket  col- 
lector was  stationed  with  a  light ;  and,  after 
giving  up  his  ticket  there,  the  plaintiff 
was  directed  by  the  collector  to  "  pass  on," 
and  in  order  to  reach  the  place  of  exit  <n 
the  north  platform,  he  walked,  with  other 
passengers,  alongside  the  train,  intending 
to  cross  over  the  line  behind  it.  This  vras 
the  usual  piactice  of  passeng^^  and  was 
not  objected  to  by  the  defendants'  servants, 
when  the  arriving  train  was  of  extnordi- 
naiy  length.  While  so  walking,  the  plaintiff 
stumbled  over  a  hamper  wbidi  had  been 
taken  out  of  the  train,  and  set  down  at  the 
side  of  the  line,  and  he  thereby  sustained 
the  injuries  complained  o£  There  was  no 
light  near  the  place  where  he  felL 

The  jury  found  a  verdict  for  the  plaintifi^ 
damages  200/.,  the  Judge  reserving  leaTe 
to  move  to  enter  a  nonsuit^  if  the  Cknirt 
should  think  there  was  no  evidence  of 
negligence. 

Overend  having  obtained  a  rule  accord- 
ingly,— 

Manisty  and  Kemplay  (Nov.  17,  1864) 
shewed  cause,  contending  that  there  was 
strong  evidence  of  negligence,  it  being 
proved  that  the  plaintiff  was  only  following 
the  practice  usually  observed  under  similar 
circumstances,  and  that  his  being  obliged 
to  go  by  the  path  where  he  sustained  the 
injury,  amounted  to  an  invitation  to  him 
by  the  company  to  use  tiiat  path. 

Overend  and  Maule^  contr^  insisted  that 
there  was  no  invitation  or  even  sanction  given 
to  the  plaintiff  by  the  company  to  use  the 
road  he  did.  It  was  his  duty  to  wait  where 
the  ticket  collector  was  till  tiie  train  mored 
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off.  Even  if  there  had  been  a  sanction,  the 
fact  that  there  was  no  light  where  the  plain- 
tiff fell  would  not  amount  to  negligence  on 
the  part  of  the  defendants — Wilkinson  v. 
Fairrie  (1). 

[Pollock,  C.B. — ^There  was  in  that  case 
no  obligation  to  go  where  the  accident  hap- 
pened.] 

It  was  the  nsnal  practice  at  the  station 
to  deposit  goods  taken  from  the  trains 
alongside  the  line,  where  the  hamper  was, 
and  therefore  Comman  v.  the  Eastern  Coun* 
ties  Railway  Company  {2)  is  in  point 

[Ghannbll,  R  referred  to  Toomey  v.  the 
London^  Brighton  and  South  Coast  Railway 
Company  (3).] 

Cur.  adv.  vuU. 

Pollock,  C.B.  delivered  the  judgment 
of  the  Court  (4). — ^In  this  case  the  learned 
Judge  reserved  the  question  for  the  Court 
in  these  terms :  ''  I  think  there  is  a  case  to 
go  to  the  jury,  and  I  reserve  leave  to  enter 
a  nonsuit  if  the  Court  should  think  there  is 
no  evidence;  the  defendant  not  to  appeal 
without  the  leave  of  the  Court  of  Ex- 
chequer." The  accident  appears  to  have 
happened  by  reason  of  the  train,  in  which 
the  plaintiff  arrived  at  the  station,  being  of 
greater  length  than  the  platform  on  which 
the  passengers  had  to  alight,  in  consequence 
of  which  ^e  ordinary  way  across  the  line 
for  the  purpose  of  getting  at  the  opposite 
platform  and  the  place  of  exit  from  the 
station  was  impeded  and  stopped  up  by 
the  train;  and  it  appears  that  the  train 
remained  as  long  as  ten  minutes  or  a  quar- 
ter of  an  hour.  This  had  happened  before, 
and  the  passengers,  therefore,  had  acquired 
the  habit  of  passing  along  the  line,  so  as 
to  reach  the  opposite  platform  by  going 
round  the  end  of  the  train,  and  then  cross- 
ing; and  some  evidence  was  given  that 
when  the  passengers,  on  this  occasion,  were 
at  the  end  of  the  platform  on  which  they 
alighted  from  the  train,  where  the  tickets 
were  taken,  they  were  told  to  "  go  on,''  and 
certainly  there  was  no  other  way  of  going 

(1)  S2  Law  J.  Bep.  (x.s.)  Exch.  73;  8.o.  1  H. 
k  C.  633. 

(2)  29  Law  J.  Bep.  (H.s.)  Exch.  94 ;  i.  c.  4  Hoii. 
k  N.  781. 

(3)  8  Com.  B.  Bep.  N.S.  146;  1.0.  27  Law  J. 
Bep.  (K.s.)  C.P.  39. 

(4)  Pollock,  C.B.,  Bramwell,  B.,  Cluuiiiell,  B. 
«ndPSgott,B. 


on,  except  by  going  alongside  and  round 
the  end  of  the  train.  Under  these  circum- 
stances, we  are  all  of  opinion  that  there 
was  some  evidence  of  negligence  to  go  to 
the  juiy.  There  was  no  light;  there  was 
a  hamper  put  down,  which  the  plaintiff 
stumbled  over,  and  he  received  considerable 
damage.  It  appears  to  us  sufficient  to  say 
that,  if  on  the  arrival  of  a  train  there  is  an 
obstacle  to  the  passengers  getting  at  the  place 
of  exit  from  the  station,  wluch  remains 
there  for  ten  minutes  or  a  quarter  of  an 
hour,  there  is  some  evidence  of  negligence; 
certainly  a  passenger  should  be  able  to  get 
away  in  much  less  time  than  a  quarter  of 
an  hour  after  the  arrival  of  the  train  by 
which  he  came;  and,  if  that  be  so,  the 
defendants  would  be  responsible  for  any 
mischief  that  arose  in  this  case,  unless  the 
jury  thought  that  the  accident  was  entirely 
attributable  to  the  negligence  of  the  plain- 
tiff. Under  these  circumstances,  we  are  of 
opinion  that  it  is  impossible  to  say  that 
there  was  not  some  evidence  of  negligence. 
The  rule,  therefore,  to  enter  a  nonsuit  will 
be  discharged,  and  the  verdict  must  stand. 

Rule  discharged. 
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LATOUCHE  AND  OTHEBS  V. 
LATOUCHE. 


Feme  Covert  —  Separate  Estate  —  Pro- 
missory Note  —  Oood  Consideration  — 
Statute  of  Limitations. 

A  married  woman,  who  had  property 
settled  upon  her  in  the  usual  way  to  her 
separate  use,  in  1837  made  a  joint  promts^ 
sory  note  with  her  hu^>and  for  9501.,  and 
delivered  the  same  to  his  hankers  as  a  security 
for  his  overdrawn  account;  from  time  to  time 
the  note  was  renewed  until  the  death  of  the 
hu^Hind,  in  1855,  the  last  renewal  bearing 
date  1848.  At  the  time  of  his  death  the 
dd>t  due  by  the  husband  to  the  bankers  was 
2,340/.  16«.  4d,  which  was  reduced  by  the 
realisation  of  certain  other  securities  they 
held  to  917/.  1  Is.,  for  which  sum,  on  the  2Sth 
of  August  1856,  she,  after  her  coverture 
had  determined,  made  and  delivered  her 
promissory  note  : — Held,  that  there  was  a 
good  consideration  for  the  last^mentioned 
note,  as  the  note  made  in  1848,  although 
made  during  coverture,  was  binding  on  her 
separcUe  estate  in  equity,  and  that  it  was 
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immaterial  whether  it  wae  barred  hp  the 
Statute  of  Limitations  or  noL 

This  was  a  special  case  stated  for  the 

opinion  of  the  Court     The  facts  and  arga- 

ments  sufficiently  appear  from  the  judgment. 

Bovill  {W.  R  CoU  with  him),  for  the 

plaintiffs,  cited  the  following  cases  : 

Eidout  V.  Brietow,  1  Cr.  &  J.  231. 

Nelson  v.  Serle,  4  Mee.  <fe  W.  795;  & c 

8  Law  J.  Rep.  (n.s.)  EzcL  305. 
Byles  on  Bills,  8th  ed.  p.  77. 
Lee  V.  Muggeridge,  5  Taunt.  36. 
Flight  V.  Reed,  1  H.  &  C.  703;  s.  c.  32 
Law  J.  Rep.  (n.s.)  Ezch.  265. 
Pollock  (Harington  with  him),  for  the 
defendant,  cited — 

Lampleighy,  Brathwait,  1  Smith's  Lead. 

Cas.  135,  140. 
2  Wms,  Saund,  137  £ 
Johnson  ▼.  Gallagher,  30  Law  J.  Rep. 
(n.s.)  Chanc.  298. 
BovtU,  in  reply,  cited — 
Pease  v.  HirH,  10  B.  &  C.  122. 

Cur,  adv.  vult. 

Channsll,  B.  (Feb.  10)  delivered  the 
judgment  of  the  Court  (1). — This  was  a 
special  case  stated  without  pleadings  for 
the  opinion  of  the  Court,  and  was  argued 
before  us  in  the  course  of  the  present  term. 

The  question  is,  whether  the  defendant 
is  liable  on  a  promissory  note  for  917^  lis. 
dated  the  28th  of  August  1856,  payable  to 
the  plaintiff's  or  order. 

The  facts,  as  they  may  be  extracted  from 
the  case  agreed  upon,  may  be  shortly  stated. 
The  plaintiff's  are  bankers  at  Dublin;  and 
they  had  for  many  years  prior  to  1837  and 
down  to  the  time  of  his  death  a  banking 
account  with  Mr.  Geoi^e  Latouche,  with 
whom  the  defendant  Amelia  Latouche 
intermarried  in  the  year  1831.  On  the 
occasion  of  the  marriage,  property  was  set- 
tled in  the  usual  way  to  the  defendant's 
separate  use.  On  the  25th  of  November 
1855  the  defendant's  husband  died.  Aiter 
his  death  she  gave  the  note  now  sued  upon. 
The  drcumstanoes  which  preceded  the 
giving  this  note  which  are  material  to  be 
noticed  are  the  following.  In  1837,  her 
husband's  account  being  then  overdrawn, 
and  the  plaintifiis  being  aware  that  she  had 
separate  estate,  agreed  that  her  husband 
should  have  permission  to  overdraw  his 

(1)  Pollock,  C.B.,  Martin,  B.,  Channell,  B.  and 
Pigott,  B. 


account  to  the  extent  of  9502.  for  a  poiod 
of  two  years,  the  plaintiffit  retaining  certain 
securities  then  in  their  hands,  and  having 
by  way  of  further  security  a  joint  pvomis- 
sory  note  of  the  defendaiit's  husbcmd  and 
henelf  for  950L  The  defendant's  husband 
and  herself  gave  a  joint  piomisstny  note 
for  that  amount. 

In  1840  a  new  anangement  was  oome  to, 
substantially  the  same  as  the  form^.  A 
new  joint  promissory  note  was  given,  dated 
the  1st  of  August  1840,  for  the  sum  of 
9501.  In  1848  an  anangement  was  come 
to,  and  a  third  joint  promissory  note, 
namely,  one  for  the  sum  of  1,000/.,  dated 
the  1st  of  January  1848,  was  given  by  the 
defendant's  husband  and  herself  The  terms 
of  this  arrangement  are  not  distinctly  stated 
in  the  case.  It  is,  however,  clear  that  tke 
note  was  given  as  a  security  to  the  bank 
for  the  overdrawn  account  of  Gkorge  La- 
touche. It  is  not,  however,  at  all  dear  with 
respect  to  this  note,  whether  there  was 
any  limitation  of  time  daring  which  the 
arrangement  was  to  be  enforced,  as  on  the 
previous  occasions.  In  1855  the  husband 
died.  At  that  time  there  was  a  balance  of 
2,340/.  169.  id.  due  from  him  to  the  bank 
Tins  was  reduced  by  securities,  which  have 
been  realized,  namely,  assignment  of  a 
policy  and  of  a  legacy,  to  917/.  Us.  Thi 
bank  then  applied  to  the  defendant  by  a 
letter,  in  which  they  state  that  this  last- 
mentioned  balance  "  is  uncovoed  by  any 
security,  an  application  for  your  and  Mr. 
Latonche's  joint  note  for  the  same  having 
been  postponed  on  account  of  his  illness." 
The  defendant^  in  reply,  expresses  her  regret 
that  she  is  unable  to  pay  this  amount,  and 
ultimately  signs  the  note  on  which  this 
action  is  brought  The  question  we  have 
to  decide  is,  whether  she  is  liable  upon 
this  note;  and  we  think  she  is. 

We  do  not  adopt  the  argument  of  the 
plaintiffs'  counsel,  that  the  words  "for  value 
on  account  of  the  late  G^rge  Latouche" 
in  the  note  precludes  the  defendant  from 
shewing  there  was  no  consideration  for  h^ 
making  it.  But  as  the  note  primd  facie 
imports  a  consideration,  the  onus  of  proof 
lies  upon  the  defendant  to  shew  that  there 
was  no  consideration  for  this  note,  which 
was  made  at  a  time  when  she  was  not  under 
coverture.  We  do  not  think  that  the  &cts 
stated  in  this  case  shew  there  was  no  con- 
sideration.   The  note  of  1848,  although 
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made  during  coverture,  was  binding  on  the 
defendant's  B^>arate  estate.  Unless  some- 
thing occurred  to  discharge  the  defendant's 
separate  estate  from  liability,  there  was,  we 
think,  a  good  consideration  for  the  note 
now  sued  upon,  made  by  her  after  her  cover- 
ture was  determined.  It  is  not,  we  think, 
material  that  more  than  six  years  elapsed 
£rom  1848  to  1855,  for  it  has  been  held 
that  a  debt  barred  by  the  Statute  of 
Limitations,  and  as  to  which  the  remedy  has 
gone,  is  still  a  good  consideration  for  a 
promise  in  writing  to  pay.  We  think  that 
the  same  principle  applies  to  the  present 
case,  though  the  note  of  1848  was  signed 
by  the  defendant  when  covert,  and  only 
bound  her  separate  estate  in  equity. 

It  was  argued  that  the  note  must  be 
taken  to  have  been  made  subject  to  some 
agreement  between  the  parties,  either  as  to 
the  time  for  which  Gkorge  Latouche  was 
to  be  permitted  to  overdraw  his  account, 
or  that  it  was  to  be  a  security  (collateral 
to  the  assignment  of  the  policy  and  legacy) 
for  the  then  overdrawn  account  to  the 
amount  of  1,000^  ox^7»  And  not  a  security 
for  a  new  credit  beyond  the  1,000^  ;  and 
if  such  agreement  existed,  then  that,  1,000/L 
having  been  realized  on  the  policy  and 
assignment  of  the  legacy,  the  note  of  1848 
was  in  effect  satisfied,  and  afforded  no 
consideration  for  the  subsequent  one.  We 
think,  however,  that  it  does  not  appear 
upon  the  case  stated  that  there  was  any 
such  agreement,  and  it  is  for  the  defendant 
to  shew  it  Ilie  only  statements  in  the 
case  at  all  tending  to  shew  such  an  agree- 
ment are  contained  in  the  letters  of  the 
plaintiffs  of  the  31st  of  July  and  the  28th 
of  August  1856,  and  which  are  to  the 
effect  that  the  balance  on  the  amount  of 
the  policy  and  legacy  is  uncovered  by  any 
security.  This,  however,  when  taken  with 
the  next  sentence,  '^an  application  for  your 
and  Mr.  Latouche's  joint  note  for  the  same 
having  been  postponed  on  account  of  his 
illness,"  seems  to  refer  to  the  fact  that  the 
six  years  had  expired  since  the  note  of 
1848,  rather  than  to  admit  that  that  note 
would  not  have  been  during  the  six  years  a 
security  for  such  a  balance  on  the  ground 
of  any  agreement  subject  to  which  it  was 
given.  Our  judgment  will,  therefore,  be 
for  the  phdntiffis. 

Judgment  for  the  plaintiff^. 


1865. 
Jan 


65.      ( 
.3L    / 


In  re  bobekt  baton. 


Legacy  Duty — Attachment  for  Non-pay- 
ment-^lS  d&  14  Via.  c  97.  *.  8. 

Under  the  %th  section  ofthe\Zd;\^  Vict, 
c.  97,  the  Court  will  grant  an  attachment, 
absolute  in  the  first  instance,  against  a  person 
withholding  legacy  duty,  who  has  failed  to 
shew  cause  why  he  should  not  pay  the  money 
to  the  Receiver  General  of  Inland  Revenue. 

Coxon,  on  the  24th  of  November  1864, 
obtained  a  rule  calling  on  Robert  Eaton  to 
shew  cause  why  he  should  not  pay  to  the 
Receiver  General  of  Inland  Revenue  the 
sum  of  24/.  4«.  Id,  which  he  had  received 
for  the  purpose  of  paying  legacy  duty. 

The  8th  section  of  the  13  <&  14  Vict 
c  97.  is  as  follows  :  "  If  any  person  shall 
have  received  or  gotten  into  his  hands 
or  shall  receive  or  get  into  his  hands  any 
sum  or  sums  of  money  as  and  for  the  duty 
upon  or  in  respect  of  any  legacy  or  residue, 
and  shall  improperly  neglect  or  omit  to 
appropriate  such  sum  or  sums  of  money  to 
the  due  payment  of  such  duty,  or  shall  otiier- 
wise  by  or  under  any  means  or  pretences 
whatsoever,  improperly  withhold  or  detain 
the  same,  every  such  person  shall  be  ac- 
countable for  the  amount  of  such  duty  or 
sum  or  sums  of  money,  and  the  same  shall 
be  a  debt  from  such  person,  to  Her  Majesty, 
and  recoverable  as  such  accordingly;  and 
it  shall  be  lawful  for  the  Barons  of  Her 
Majesty's  Court  of  Exchequer  ia  England, 
Scotland  or  Ireland  respectively,  upon  appli- 
cation to  be  made  for  that  purpose  on 
behalf  of  the  Commissioners  of  Inland 
Revenue,  upon  such  affidavit  as  to  such 
Court  may  appear  sufficient,  to  grant  a  rule 
requiring  such  person  to  shew  cause  why  he 
should  not  deliver  to  the  said  Commissioners 
an  account  upon  oath  of  all  such  duties  and 
sums  of  money  as  aforesaid,  and  why  the 
same  should  not  be  forthwith  paid  to  the 
Receiver  General  of  Inland  Revenue  or  to 
such  persons  as  the  said  Commissioners  shall 
appoint  or  authorize  to  receive  the  same." 

It  appeared  on  affidavit  that  Eaton  had 
been  duly  served  with  the  rule,  but  did  not 
shew  cause.  The  rule  was  afterwards  made 
absolute;  and 

C.  Hutton  now  moved  for  an  attachment 
absolute  in  the  first  instance. — Eaton  is 
disobedient  to  the  rule  absolute  of  the 
Court,  which  was  served  on  him  in  the  usual 
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way;  therefore  there  maybe  an  attachment 
abaolate  in  the  first  instance.  This  resembles 
the  case  of  an  attachment  for  non^yment 
of  casts  between  subject  and  subject ;  and  if 
a  subject  may  in  such  case  have  the  attach- 
ment absolute,  ^fortiori  the  Crown  may. 

Pollock,  C.£. — We  think  that  the  Com- 
missioners are  entitled  to  an  attachment 
absolute  in  the  first  instance. 

Maktin,  B.,  Channbll,  R  and  Pioott, 
B.  concurred. 

Mule  absolute  acoordingly. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Exchequer,) 

*.         O*      f    OBEEK  V.  ATTENBOBOUOH. 

Bill  of  Sale — Registration  under  17  <fc  18 
Vici.  c.  36.  —  Alteration  —  Property  in 
Chattels. 

The  filing  of  a  copy  of  a  hill  of  sale  of 
personal  chattels  is  valid  and  effectual  under 
thestatute  17  ^  18  Viet,  c.  36,  although  the 
original  bill  of  sale  has  been  previously 
altered  or  destroyed.  The  property  in  the 
chattels  will  remain  in  the  person  to  u^tom  they 
were  conveyed  by  the  deed  on  its  execution. 

This  was  an  appeal,  by  the  defendant, 
againt  the  decision  of  the  Court  of  Exche- 
quer, discharging  a  rule  to  enter  a  verdict 
for  the  defendant,  or  for  a  new  trial 

The  question  was  as  to  the  validity  of  a 
certain  bill  of  sale,  by  which  certain  goods 
were  assigned  to  the  plaintiff  as  the  security 
for  a  loan.  At  the  time  of  the  execution 
of  the  bUl  of  sale-  a  rough  inventory  of 
the  goods  which  had  been  previously  made 
by  the  |Aaintiff  on  several  loose  sheets  and 
appended  to  the  bill  of  sale  remained  fixed 
thereto.  A  few  days  afterwards  a  £ur  copy 
of  the  inventory  was  made  and  signed,  and, 
with  the  consent  of  both  parties  to  the  bill 
of  sale,  the  roush  inventory  was  disannexed 
from  Ihe  bUl  of  »le  and  the  &ir  copj 
affixed  to  it  instead.  A  copy  of  the  biU  of 
sale  and  of  this  fair  inventory  was  duly 
registered.  The  rough  inventory  and  the 
fair  copy  exactly  agreed. 

Quain  (Hawidns  with  him),  for  the  ap- 

*  Decided  in  the  Sittings  after  Miohaelman 
Term,  corsm  Erie,  C.J.,  Crompton,  J.,  Black- 
bam,  J.,  Keating;  J.  and  Mellor,  J. 


peilant,  contended  that  by  disanneiing  the 
first  inventory,  the  bill  of  sale  was  mutilated 
and  altered  by  the  phiintifl^  and  so  rendered 
void;  that  as  this  was  done  before  regiBtra- 
tion  there  was,  in  fact,  no  bill  of  ale  to 
register  under  17  A  18  Vict  c  36,  conse- 
quently that  the  bill  of  sale,  not  being  duly 
registered,  was  inoperative  under  the  statute 
— Pigo^s  ca9e(l)  and  DavicUonY,  Cooper{2y. 

J,  D,  Coleridge  {D<ty  with  him),  for  the 
respondent,  the  pLainti£^  urged  that  ail  tiiat 
the  Bill  of  Sales  Act, the  174 18  Vict  a  36, 
required  was  that  a  copy  of  the  bill  of  sale 
and  schedule  should  be  registered  within 
twenty-one  days  after  the  executum  of  the 
bill  of  sale ;  that  this  had  been  done  in  the 
present  instance ;  that  the  alterstion  was 
immaterial,  as  it  was  only  carrying  out 
the  intention  of  the  parties,  and  made  with 
the  fiill  knowledge  and  consent  of  both ;  that 
even  if  the  alteration  were  manorial,  the 
property  in  the  goods  passed  to  the  pliintiff 
by  the  deed  at  the  time  of  the  exeeutioii, 
and  remained  in  him,  as  the  requirements 
of  the  statute  had  been  complied  with. 

[Cbohptok,  J. — ^A  bond  or  a  bill,  whidi 
He  in  contract,  may  be  vacated  by  an 
alteration ;  but  I  never  heard  of  an  estate  in 
land  being  divested  because  the  title^eeds 
conveying  it  were  destroyed.  The  object 
of  the  act  of  parliament  is  to  inform  the 
public  that  on  a  bygone  day  a  certain  deed 
was  executed.  Blackbubn,  J. — Supposing 
the  alteration  vacated  the  bill  of  sale,  what 
does  it  matter,  if  a  true  copy  of  the  bill 
was  filed  within  the  twenty-one  days  f  The 
property  in  the  goods  passed  to  the  plaintiff 
on  the  execution  of  the  bill  of  sale.] 

£BLi^  C  J. — ^The  distinction  is  noticed 
by  Lord  Abinger,  C.B.,  when  deliveiing 
the  judgment  of  the  Court  in  Davidson  ▼. 
Co(i>er  (2),  between  the  case  where  an 
altered  deed  is  relied  upon  as  the  founda- 
tion of  a  right  sought  to  be  enforced,  and 
where  it  is  used  merely  as  proof  of  some 
title  resulting  from  its  having  been  exe- 
cuted. Registration  of  a  copy  under  this 
act,  is  not  the  least  afiected  by  the  pre- 
vious destruction  of  the  original  deed. 

The  other  JuDass  concurred. 

Judgment  afimud, 

(1)  11  Bep.  27  a. 

(2)  1 1  Mee.  &  W.  778;  i.  c  12  Law  J.  Bep.  (v.s. ) 
EKch.  467 :  B.C.  in  error,  18  Mae.  &  W.  S43;  b.  c.  13 
Law  J.  Bep.  (n.s.)  Exch.  276. 
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CHANBLEB  V,   DOULTON  AND 
AKOTHEK. 


Landlord  and  Tenant — Excessive  Dis- 
trees — Damages, 

In  an  action  fnr  an  excessive  distress  the 
plaintiff  is  entitled  to  nominal  damages^ 
altkauffh  he  proves  no  acttud  damage. 

Declaration  for  an  excessive  distress. 

Plea,  not  guilty. 

The  canse  was  tried,  before  Martin,  B. 
and  a  special  jury,  at  the  London  Sittings 
after  Trinity  Term,  1864.  The  plaintiff  was 
tenant  to  the  defendants  of  a  mill  and  pre- 
mises situate  at  Broad  Street,  Lambeth. 
The  plaintiff  being  indebted  to  the  defen- 
dants for  six  quarters  of  rent,  amounting 
to  121/1  15#.  6ef.,  the  defendants  directed 
their  broker  to  distrain  for  the  same,  and 
accordingly  on  the  15th  of  June  1863  the 
broker  entered  the  mill  and  seized  com  and 
flour  to  the  value  of  260/.  as  a  distress  for 
rent  He  remained  in  possession  of  the 
premises  until  the  20th  of  June,  when 
the  plaintiff  paid  the  amount  of  the  rent 
and  costs  incurred  in  making  the  distress. 
At  the  trial  the  plaintiff  proved  no  actual 
damage.  The  learned  Judge  directed  the 
jury  that,  if  the  plaintiff  had  sustained  no 
real  damage,  to  find  a  verdict  for  the  defen- 
dants. T^e  jury  found  that  the  plaintiff 
had  sustained  no  real  damage,  whereupon 
the  learned  Judge  directed  the  verdict  to 
be  entered  for  the  defendants,  reserving 
leave  for  the  plaintiff  to  move  to  enter  a 
verdict  for  \L  (being  the  amount  agreed 
upon  between  the  parties),  if  the  Court 
should  be  of  opinion  that  the  plaintiff,  not- 
withstanding he  had  incurred  no  actual 
damage,  was  entitled  to  nominal  damages. 

Lcuston  having  obtained  a  rule  accord- 

inglyi— 

E.  James  and  J,  H,  Hodgson^  for  the 

defendants,  shewed  cause. — lliis  action  for 
an  excessive  distress  is  brought  under  the 
Statute  of  Marlbridge  (62  Hen.  3.  c.  4),  and 
that  enactment  is,  that  "  distresses  shall  be 
reasonable  and  not  too  great,  and  they  that 
take  unreasonable  and  undue  distress  shall 
be  grievously  amerced  for  the  excess  of 
such  distresses."  The  true  construction  of 
this  act  is,  that  there  must  be  some  real 
damage  done  to  the  tenant.  In  Piggott  v. 
IIbw  hmMit*t  ;i4.— £xca£^ 


BirtUs{\)y  Lord  Wensleydale,  then  a  mem- 
ber of  this  Court,  in  delivering  the  judg- 
ment of  the  Court,  said,  ''The  common  law 
right  of  a  landlord  to  distrain  for  rent  ser^ 
vice  appears  to  be  restricted  at  common 
law  to  the  taking  of  a  reasonable  distress.  ** 
So  Lord  Coke  intimates  in  his  reading  on 
the  Statute  of  Marlbridge,  c  4  (2),  which 
statute  he  there  says,  ''agreeth  with  the 
reason  of  the  common  law."  But  whether 
the  duty  to  make  a  reasonable  distress  be 
created  by  the  common  law  or  by  the 
statute  an  action  will  equally  lie,  if  there 
be  a  breach  of  that  duty,  and  damage  there^ 
by  arise  to  the  person  on  tshose  goods  the 
distress  is  made*'  but  in  the  present  case 
the  defendant  suffered  no  damage. 

[PiooTT,  B.  referred  to  Pjwidlove  v. 
Twemlow  (3).  Martin,  K  referred  to 
Bodgers  v.  Parker  (4).] 

Laxton,  contri,  was  not  called  upon  to 
argue. — ^He  cited  Smith  v.  Ash/orth  (5). 

Pollock,  C.B. — I  do  not  think  that  we 
need  hear  the  learned  counsel  upon  the 
other  side.  I  think  we  must  take  it  that 
the  arrangement  was  made  at  the  trial,  as 
reported  by  the  Judge.  The  case  of  PiggoU 
V.  Biriles  (1)  appears  to  me  to  mention 
several  instances  in  all  of  which  there  was 
damage;  and  it  is,  I  think,  in  reference  to 
that  case  that  £^n  Parke,  now  Lord 
Wensleydale,  thought,  and  the  whole  Court 
thought  with  him,  that  depriving  a  man 
of  the  use  of  his  property  for  a  week  was 
a  ground  of  damage  and  injury  to  him, 
and  was  a  question  fit  to  be  left  for  the 
consideration  of  a  jury.  My  Brother  Martin, 
having  consulted  my  Brother  Bramwell, 
reserved  the  point  In  my  opinion  the 
plaintiff  is  entitled  either  to  enter  the  ver- 
dict for  1/.,  or,  if  he  were  not  he  would  be 
entitled  to  a  new  trial  The  present  verdict 
for  the  defendant  cannot  stand.  The  evi- 
dence disclosed  facts  which  resemble  those 
stated  in  Piggott  v.  Birtles  (1),  a  case 
which  decided  that  an  excessive  distress 
continuing  for  a  week  was  an  injury  for 

a)  1  Mm.  k  W.  441 ;  lc.  6  L»w  J.  Rep.  (n.s.) 
Exch.  198. 

(2)  2  Isst  107. 

(3)  1  Cr.  k  M.  826;  9.  o.  2  Law  J.  Sep.  (]i.8.) 
Exch.  111. 

(4)  18  Com.  B.  R«p.  112;  lc.  25  Law  J.  Rap. 
(H.B.)  C.P.  820. 

V5)  29  Law  J.  Rep.  (n.s.)  Exch.  259. 
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which  the  juiy  might  have  giveo  some 
damages.  Under  these  drcmnatances,  it 
appears  to  me  that  the  rule  oii|^t  to  be 
made  absolate  to  enter  the  yerdict,  accord- 
ing to  the  arrangement  at  the  trial,  for  IL 
There  was  actual  damage  in  this  case,  which, 
according  to  the  case  already  alluded  to, 
was  a  proper  subject  for  a  jury  to  consider. 
Martin,  B. — I  am  of  the  same  opinion. 
The  circumstances  of  this  ease  were  these. 
The  defendants  made  a  distress  upon  the 
goods  of  the  plaintiff;  it  was  obnously  an 
exoessiye  distress,  for  the  goods  seized  were 
of  more  than  doable  the  value  of  the  rent ' 
due ;  the  com  and  flour  having  been  seized, 
the  sheriff's  officer  remained  in  possession 
for  a  week;  and  ultimately  he  was  paid  out 
without  a  sale.  The  question  Ib,  then, 
whether  I  ought  to  have  told  the  juiy,  '^If 
you  think  there  was  an  excessive  distress, 
you  must  find  your  verdict  for  the  plaintiff 
for  some  damages/'  I  am  of  opinion  thai 
would  have  been  a  proper  direction;  and 
it  seems  to  me,  I  own,  that  the  case  which 
has  been  dted — PiggoU  v.  BtrtUs  (1) — is 
conclusive  upon  the  matter.  I  say  that 
there  must  have  been  some  damage  in  con- 
sequence of  the  act  of  the  defendants.  Mr. 
James  contends  that  if  a  man  distrained 
excessively  and  seized  a  much  larger  quan- 
tity of  goods  than  was  necessary  to  produce 
the  rent,  and  within  a  short  time  aftmrards, 
or  immediately  upon  having  ascertained 
the  distress  was  excessive,  admits  that  he 
is  in  possession  of  more  goods  than  he 
ought  to  have  taken,  but  is  willing  to  con- 
fine himself  to  a  reasonable  quantity,  apd 
says,  *'  I  have  taken  too  much  in  respect 
of  my  claim  and  I  will  now  reduce  it,"  that 
in  such  a  case  the  landlord  is  not  liable  in 
damages;  but  I  think  we  must  treat  the 
whole  matter  as  one  transaction,  and  what 
the  landlord  did  and  said  after  the  seizure 
is  entitled  to  no  consideration.  But  that  is 
not  this  transaction;  it  is  nothing  like  it 
The  plaintiff  in  this  case  was  a  dealer 
in  com  and  flour,  and  he  was  prevented  for 
a  whole  week  in  consequence  of  the  distress 
from  dealing  with  it.  It  appears  to  me  that 
the  judgment  in  the  case  oiPiggott  v.  Dirties 
(1)  shews  that  the  plaintiff  has  sustained 
damage.  The  damages  at  the  trial  were 
agreed  upon;  perhaps  1/.  is  too  much, 
but  the  amount  was  immaterial ;  40«.  was 
first  name^,  and  then  a  farthing,  and  then 


1/.;  I  made  it  U,  because  I  did  not  want 
to  throw  discredit  upon  the  plaintiff's  esse; 
perhaps  it  would  have  been  better  if  I  had 
said  !#.;  but  it  is  an  utterly  immstensl 
circumstance.  I  may  say  that  my  Brother 
Channell  is  entirely  of  the  same  opinion, 
and  he  was  strongly  of  opinieu  when  the 
rule  was  moved  Ihi^  in  an  action  for  an 
excessive  distress,  under  such  circumstaDces, 
this  was  a  proper  direction  to  the  jury. 

PiooTT,  B. — I  am  ci  the  same  opinion. 
The  juiy  have  found  there  was  an  excessiTe 
distress,  and  ii  is  impossible  to  say  that 
there  has  not  been  some  damage  accruing 
for  which  the  defendant  would  be  re^n- 
sible;  they  may  be  nominal  damages,  but 
no  doubt  the  amount  ol  damage  will  vaiy 
very  considerably.  It  is  a  question  of 
degree.  K  you  seize  a  man's  goods  and 
hold  them  for  a  week,  how  can  you  say  he 
is  not  put  to  ittoonveniencel  The  case  of 
Baylu  V.  Fisher  (6)  was  not  so  strong,  but 
there  the  Court  held  the  damages  were 
excessive. 

Rule  absolute  to  enter  verdict  /or 
pkUutifffor  \L  damages. 


LOKGLAHD  9.  AKDRKWS. 
LOirOLAKD  V.  DOLING 


7b//— 36  Geo.  3.  c  xctv,  (Loeal  Ad)-- 
2  <fc  3  Vict  c.  93.  and  3d:  i  Viet  e,  88. 
(Police  Acts  J — Exemption  of  Police  Con- 
stable from  Toll  on  Tumpihe^oad  and 
Bridge, 

The  bridge  erected  and  the  roads  made 
by  a  covipany  of  proprieiors^  under  the  pro- 
visions of  36  Geo.  3.  c,  xciv,^  on  which  the 
company  are  authorised  to  take  toUy  suJbjed 
to  exemptions  provided  for  in  the  act,  are 
a  ^Humpike-bridge**  and  ^^  turnpike  roads" 
unihin  the  meaning  of  the  2d:  3  Vict  c.  93w 
and  of  the  3  d:  i  Vict.  c.  88.  s.  1;  and, 
therefore^  the  exemption  from  tolls  granted 
by  the  last-meniioned  act  to  poUce  con- 
stables extends  to  such  bridge  and  roods 
respectively. 

These  were  cases  stated  by  Judge's  ordo* 
for  the  opinion  of  the  Court,  pursuant  to 
the  provisions  of  the  Common  Law  Pro- 
cedure Act,  1852. 

(6)  7  Bing.  158. 
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Tlie  plaintiff  in  both  cases  was  the 
superintendent  of  the  Southampton  Police 
Force,  established  under  the  acts  for  the 
establishment  of  county  and  district  con- 
stablesf  and  the  defendants  were  toll- 
keepers  in  the  service  of  the  Company  of 
proprietors  of  Northam  Bridge  and  Roads, 
and  were  appointed  to  take  toll,  the  one 
from  persons  passing  along  the  bridge, 
the  other  from  persons  passing  through  a 
toll-gate  on  the  road  hereinafter  mentioned. 

The  questions  in  the  two  cases  were  sub- 
stantially the  same. 

In  the  year  1796  the  above-named 
company  obtained  an  act  of  parliament, 
36  Geo.  3.  c.  xdv.  (which  was  to  be  con- 
sidered as  part  of  each  of  these  cases)  to 
enable  them  to  build  and  maintain  a  bridge 
over  the  River  Itchen,  at  or  near  Northam, 
within  the  liberties  of  the  town  of  South- 
ampton, to  the  opposite  shore  at  or  near 
Bitteme  Farm,  in  the  county  of  Southamp- 
ton, and  to  make  and  maintain  a  certain 
road,  with  a  footway  by  the  side  thereof, 
from  the  town  of  Southampton  to  the  end 
of  the  said  bridge  at  or  near  Northam,  and 
a  certain  other  road,  from  the  end  of  the 
said  bridge  on  the  opposite  shore  at  or 
near  Bitteme  Farm  to  a  gate,  called  Botley 
Turnpike  Gate,  in  the  said  county. 

By  the  2nd  section  of  the  act,  the  com- 
pany are  directed  to  build  or  cause  to  be 
built  a  good  and  substantial  bridge  at,  near 
or  from  Northam  aforesaid,  over  and  across 
the  River  Itchen,  to  the  opposite  shore  at 
or  near  Bitteme  Farm,  in  the  parish  of 
South  Stoneham,  in  the  said  county,  with 
a  proper  ascent  or  approach  to  the  said 
bridge  at  each  end  thereof  and  fit  and 
proper  for  the  passage  of  travellers,  cattle 
and  carriages,  with  proper  foot  or  cause- 
ways; and  also  one  or  more  toll-house  or 
toll-houses  at  the  end  or  ends*  of,  on  or 
near  to  the  bridge,  with  bars,  gates  and 
other  proper  conveniences  for  the  collection 
of  tolb;  and  it  is  enacted  that  the  said 
bridge  should  for  ever  be  and  remain  a 
public  bridge,  and  all  persons,  horses,  cattle 
and  carriages  should  have  free  liberty  upon 
payment  of  the  respective  tolls  granted  by 
the  act,  to  pass  over  the  bridge  without 
any  hindrance  or  intemiption. 

By  the  8th  section  it  is  enacted  that,  in 
case  the  said  bridge  should  at  any  time 
become  impassable  and  unsafe  for  travel- 


lers or  carriages,  the  said  company  and 
their  successors  should  cause  the  same  to 
be  forthwith  rebuilt  or  repaired,  and  made 
safe  and  commodious  for  the  passage  of 
traveUers,  cattle  and  carriages,  and  in  the 
mean  time  it  should  be  lawfrd  for  the  com- 
pany and  their  successors,  during  aU  such 
time  as  the  bridge  should  be  impassable 
and  uiusaf e  as  aforesaid,  to  provide  a  proper 
and  convenient  ferry  for  the  passage  of 
travellers,  cattle  and  carriages  over  the 
said  river  as  near  to  the  said  bridge  as 
conveniently  might  be,  and  it  should  be 
lawful  for  such  person  or  persons  as  the 
said  company  should  appoint  for  that  pur- 
pose, to  demand,  collect  and  receive  for 
the  passage  of  such  travellers,  cattle  and 
carriages  in  the  said  ferry,  before  they  re- 
spectively should  be  permitted  to  pass,  the 
like  tolls  as  were  by  the  act  authorized  to 
be  taken  for  passing  over  the  said  bridge. 

By  the  9th  section  of  the  act,  directions 
are  given  for  making  the  roads,  with  power 
to  erect  and  set  up  toll-houses,  toll-gates, 
bars  and  other  proper  conveniences,  for 
taking  the  tolls  granted  in,  upon  and  across 
the  roads,  or  any  part  of  either  of  them. 

By  the  2l8t  section,  in  case  any  road  or 
roads  then  in  being  should  be  continued 
or  made  part  of  the  said  intended  roads, 
the  persons  liable  to  repair  such  roads  at 
the  passing  of  the  act  are  to  continue  liable 
to  such  repairs. 

By  the  46th  section  it  is  enacted,  that 
certain  tolls  therein  mentioned  might  be 
demanded  and  taken  at  the  several  gates 
by  such  persons  as  the  said  company 
should  appoint  for  that  purpose,  before 
any  person,  horse  or  other  cattle,  coach, 
waggon  or  other  carriage  should  be  per- 
mitted to  pass  over  the  said  bridge,  or 
through  any  or  either  of  such  toll-gates 
or  bsurs:  provided  always,  that  it  should 
be  lawful  to  and  for  all  and  every  person, 
and  also  to  and  for  all  and  every  carriage, 
horse,  beast  or  other  cattle  or  things 
chargeable  with  any  of  the  tolls  or  duties 
granted  by  the  act,  to  pass  once  for 
the  same  toll  over  the  said  bridge  and 
through  all  and  every  the  turnpikes,  toll- 
gates  and  toll-bars  to  be  erected  by  virtue 
of  the  act,  without  being  liable  to  pay  a 
toll  at  each  turnpike,  toll-gate  or  toU-bar, 
anything  thereinbefore  contained  to  the 
contraiy  thereof  notwithstanding. 
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The  51 8t  section  eCDpowered  the  com- 
pany to  erect  gfttes  on  the  sides  of  any  of 
the  said  roads,  or  across  any  lane,  hi^way, 
Ac,  contigaons  to  and  leading  into  or  ont 
of  such  road  and  to  ooUect  toUs  at  the  said 
gates,  so  as  the  same  should  not  subject 
any  person  to  a  larger  toll  than  was  ap- 
pointed to  be  pud  for  passing  through  any 
of  the  gates  to  be  erected  across  the  roads 
leading  to  the  said  bridge. 

And  by  the  53rd  section  it  is  enacted, 
that  the  ro<tds  thereby  directed  to  be  made 
"  should  be  deemed  and  taken  to  be  tarn- 
p%he-road9  within  the  intent  and  meaning 
of  the  13  Geo.  3.  c.  84.  (General  Turnpike 
Act)  and  of  the  several  acts  made  for  the 
purpose  of  explaining,  amending  or  repeal- 
ing the  same  or  some  part  thereof,  and 
that  all  and  every  clause  and  provision 
contained  in  the  13  Geo.  3.  c  84,  subject 
to  the  provisions  of  the  said  other  aets 
(except  when  the  same  were  otherwise 
altered  by  that  act),  should  be  in  full  force 
with  reg^urd  to  the  roads  included  in  this 
act,  as  fiiUy  and  effectually  to  all  intents 
and  purposes  as  if  this  act  had  been  made 
and  passed  previous  to  the  1 3  Geo.  3.  c.  84." 

By  the  38  Geo.  3.  c.  64.  (an  act  to  aher 
and  enlarge  the  powers  of  the  said  act  of 
the  36  Geo.  3.  c.  xciv.)  so  much  of  the 
36  Geo.  3.  a  xciv.  as  related  to  building 
the  said  bridge  with  the  opening  or  water- 
way in  the  said  current  of  the  said  river 
and  constructing  a  drawbridge  there  was 
repealed;  and  by  section  2.  it  is  enacted, 
that  in  building  so  much  or  such  part  of 
the  said  bridge  as  shall  extend  across  the 
main  channel  of  the  river,  the  said  company 
should  construct  one  or  more  arch  or  arches 
therein  of  as  large  exclusive  dimensions  as 
the  nature  or  situation,  of  the  work  would 
reasonably  admit  of,  for  the  purpose  of 
boats,  barges  or  vessels  passing  underneath 
the  same;  and  that  in  building  so  much 
or  such  part  of  the  bridge  as  should  extend 
across  the  lesser  or  Roman  channel,  the 
said  company  should  have  regard  to  the 
passing  of  ships  and  vessels  from  the  sea 
to  the  place  called  Wood  Mill  and  back 
again,  and  for  that  purpose  should  take 
care,  order  and  provide  Uiat  an  opening  or 
waterway  of  the  width  of  25  feet  at  the 
least,  from  side  to  side,  be  made  or  left  in 
the  mid  current  of  the  said  lesser  or  Roman 
channel,  so  that  a  proper  and  convenient 


drawbridge  might,  if  the  same  should  be 
found  requisite  as  thereinafter  mentioned, 
be    constructed   and  laid  over  the    said 
opening  or  waterway  of  the  same  extent 
with  or  greater  extent  ^an  the  (^^^dng  or 
waterway,  and  also  two  other  openings  in 
the  same  part  of  the  said  bridge,  one  at 
each  end  of  the  said  drawbridge,  each  of 
which  said  openings  should  be  of  the  width 
of  20  feet  at  the  least  from  side  to  side 
in  the  said  waterway,  and  should,  when 
requisite  as  therein  mentioned,  order  and 
provide   that   all  i»o|ier   and  conveni^it 
ropes  and  pulleys,  tackle  and  other  necesp 
saiy  instruments  and  implements  for  open- 
ing the  said  drawbridge  be  provided  kx 
that  purpose. 

And  by  3  A;  4  Yict  cl  88  (also  to  be  con- 
sidered as  part  of  each  of  these  cases), 
entitled  An  Act  to  amend  the  Act  for  the 
Establishment  of  County  and  District  Con- 
stables (2&3yict  c93),  it  was  enacted 
in  the  1st  section,  that  no  UAi  should  be 
demanded  on  any  tHmpiice^road  or  bridge 
for  any  horse,  or  police  van,  carriage  or  cart 
passing  such  road  or  bridge  in  the  sendee 
of  the  police  established  under  the  provi- 
sions of  the  2  <k  3  Vict  c.  93,  provided  that 
the  constable  in  charge  of  such  horse,  van, 
carriage  or  cart,  if  not  chief  oonrtabie, 
should  produce  an  order  in  writing  under 
the  hand  of  the  chief  constable,  or  should 
have  his  dress  according  to  the  r^ulations 
(^  the  police  force  at  the  time  of  dainiiiig 
the  exemption. 

After  the  passing  of  the  36  Geo.  3. 
c  xciv,  the  said  company  built  the  bridge 
and  made  the  roads  authorised  to  be  made, 
and  also  erected  certain  toll-gates  and  bars 
for  taking  the  tolls  granted  by  the  said  act, 
and  amongst  others  a  toU-houae  with  a  gate 
for  coUecting  tolls  at  the  Southamptcm  end 
of  the  bridge,  and  a  toU-houae  and  bar  at 
the  other  extremity  of  the  road;  and  also 
a  certain  gate  called  the  Hedge  £nd  Gate 
on  the  road  from  the  end  of  l£e  bridge,  at 
or  near  Bitt^ne  and  leading  to  the  said 
Botley  Turnpike  Gate;  and  ^e  defendants 
Andrews  and  Doling  had  been  appointed 
by  the  said  company  toll-keepers  at  the 
Bridge  Gate  and  the  Hedge  End  Gate 
respectively;  and  on  the  1st  <^  Januaiy 
1863,  the  plaintifi;  bcdng  such  constable 
as  aforesaid  and  being  in  charge  of  a  hoise 
and  pc^ce  cart,  and  in  the  service  of  the 
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said  poHcey  and  having  his  drees  according 
to  the  regulations  of  the  polioe  force  at 
the  time  of  the  claiming  the  exemption 
hereinafter  mentioned,  and  requiring  to 
pass  along  the  said  bridge  and  also  along 
the  last-mentioned  road,  claimed  the  right 
to  pass  through  the  said  gates  without  pay- 
ment of  any  toll  in  respect  thereof  never- 
theless the  defendants  refused  to  allow  him 
to  pass  along  the  bridge  and  along  the  said 
road  without  paying  for  toll  the  sums  of 
7^.  on  the  bridge  and  3d,  on  the  road;  and 
the  defendants  respectively  demanded  the 
said  sums  firom  the  plaintiff  as  and  for 
such  toU,  and  the  plaintiff  in  order  to  pass 
along  tiie  said  bridge  and  road  was  com- 
pelled to  pay  to  the  defendants  respectively 
the  said  sums,  which  were  now  sought  to 
be  recovered  back  from  the  defendants 
respectively.  It  was  admitted,  by  the  plain- 
tiff, that  the  tolls  demanded  and  paid  were 
the  proper  and  legal  tolls  to  be  paid  in 
respect  of  the  said  horse  and  cart,  under 
the  provisions  of  the  36  G^  3.  c.  zciv,  if 
the  plaintiff  was  not  entitled  to  the  exemp- 
tion claimed;  and  the  questions  for  the 
opinion  of  the  Court  were,  whether  the 
plaintiff,  being  such  constable  as  aforesaid, 
having  his  dress,  &c  as  aforesaid,  was 
exempt  from  pa3ring  the  said  tolls  on  pass- 
ing idong  the  said  bridge  and  along  the 
said  road  respectively. 

J.  D.  Coleridge  {Potdden  with  him),  for 
the  plaintiff. — The  question,  which  is  sub- 
stantially the  same  in  both  cases,  is,  does 
the  1st  section  of  the  3  &  4  Vict  c.  88. 
grant  the  exemptions  which  are  claimed 
by  the  defendants  ?  The  matter  is  resjttdi- 
eata  already,  for  the  ratio  decidendi  tido^ted 
in  The  Company  of  the  Proprietors  of 
Northam  Bridge  v.  the  London  and 
SotUhampton  Railway  Company  (1)  is 
to  be  adopted  here.  The  definitions  of 
''turnpike-road"  given  in  that  case  by  Lord 
Abinger,  C.B.  and  Eolfe,  B.  (2)  settle  the 
question  in  fieivour  of  the  plaintiff,  while 
public  policy  and  common  sense  point  to 
the  same  conclusion. 

(1)  6  Mee.  ft  W.  428;  8.  e.  9  Law  J.  Rep.  (N.a) 
Ezch.  166. 

(3)  A  tunipike>ro«d  means  "  a  roiul  having  toll- 
gates  or  ban  on  it,  which  were  originally  called 
'turns,'  and  were  first  constructed  about  the 
middle  of  the  last  century." — A  turnpike-road  Is  "  a 
ruad  on  which  a  turnpike  n  lawfully  enxsfced  and 
the  puUio  aie  bound  to  pay  tolls.* 


Lush  (C.  Pollock  with  him),  for  the 
defendants. — In  The  Northam  Bridge  and 
Roods  Company  v.  the  London  atid  Southr 
ampton  Railway  Company  (1)  this  Court 
only  decided  that  the  road  in  question  was 
a  turnpike-road  within  the  meaning  of  the 
Railway  Acts  ;  that  is,  that  a  railway  arch 
crossing  it  must  be  of  a  certain  specified 
width.  The  definitions  of  "  turnpike-road *' 
given  by  the  Judges  were  given  solely  with 
reference  to  those  acta. 

[Channbli^  R  referred  to  The  King 
V.  the  Trustees  of  Great  Dover  Street 
Road  (3).] 

The  road  in'  question  is  not  a  turnpike- 
road,  within  the  meaning  of  the  3  &  4 
Vict  c  88 ;  that  act  only  adds  an  exemp- 
tion to  the  exemptions  already  created  by 
the  General  Turnpike  Act.  The  bridge 
and  road  were  made  by  the  company  out 
of  their  own  funds ;  and  the  company  do 
not  receive  the  tolls  as  trustees  for  the 
public.  The  13  Qeo.  3.  c.  84.  was  in 
force  when  the  bridge  and  road  were 
made,  and  was  afterwards  repealed  by 
the  3  Gea  4.  a  126,  applying  to  ''all 
acts  then  in  force  and  thereafter  to  be 
passed."  This  last  act  was  then  amended 
by  the  4  Qeo.  4.  c  95  (4),  so  that  none 
of  the  exemptions  given  by  the  3  Geo.  4. 
a  126.  apply  here,  this  not  being  a  trust 
road  or  bridge.  The  exemption  given 
to  policemen  is  to  be  ranked  with  the 
other  exemptions  given  by  the  General 
Act,  which  include  a  constable  with  a 
prisoner,  but  do  not  extend  to  a  con- 
stable going  to  fetch  a  prisoner.  Now,  that 
omission  is  supplied  by  the  Police  Act ; 
and,  consequently,  the  3  &  4  Vict  c.  88. 
&  1.  only  adds  to  the  then  list  of  exemp- 
tions over  public  turnpike-roads,  and  does 
not  extend  the  area  over  which  Uie  exemp- 
tions previously  created  are  to  apply.  An- 
other distinction  between  general  and  special 
turnpike-acts  is,  that  the  latter  contain  no 
clause  enabling  a  person  to  go  and  come 
during  twenty -four  hours  for  one  toU. 
Again,  the  53rd  clause  of  the  36  Geo.  3. 
c.  94.  refers  to  the  roads  only,  and  not  to 

(8)  5  Ad.  &  E.  692 ;  s.c.  6  Law  J.  Bep.  (n.s.) 
M.G.  25. 

(4)  Section  90.  of  4  Geo.  4.  o.  95.  enacts  that 
nothing  in  8  Geo.  4.  c.  126.  shall  extend  to  any 
road  not  under  the  care  and  managemetit  tif  trusiset 
or 
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the  bridge;  and  tbe  exemptioiis  given  by 
the  GeDeral  Act  are  inapplicable  where  there 
is  a  foot  toll ;  so  that  the  words  '*  turnpike- 
bridge  "  can  only  mean  a  bridge  where  tolls 
are  taken  for  cattle  and  vehicles  only,  and 
not  for  foot  passengers. 

Coleridge^  in  reply.  —  We  are  dealing 
with  a  local  turnpike  act,  which  is  not  to 
be  construed  ditferently  according  to  the 
collateral  statutes  which  are  to  be  read  in 
connexion  with  it.  If  we  are  dealing 
with  a  Police  Act,  the  question  is,  what  is 
a  "  turnpike-road  "  within  the  meaning  of 
the  Police  Act  1  It  must  mean  what  ordi- 
nary people  would  understand  by  the  words 
in  ordinary  language;  so  that  the  case 
which  has  been  cited,  and  the  definitions 
there  given,  apply  here. 

[Pollock,  C.B. — There  are  no  bridges 
with  tolls,  except  proprietary  bridges.] 

It  is  only  a  proprietary  bridge,  which, 
within  the  meaning  of  the  Police  Act,  can 
be  a  turnpike  bridge. 

Cur.  adv.  tmlL 

Channbll,  R  (Feb.  10)  delivered  the 
judgment  of  the  Court  (5). — The  question 
in  Longland  v.  Andrews  is,  whether,  under 
the  circiunstances  stated,  and  having  regard 
to  the  sections  of  the  acts  of  parliament  set 
out  in  the  case,  the  plaintiff  was  liable  to 
pay  toll  for  passing  over  Northam  Bridge, 
the  bridge  mentioned  in  the  s|)ecial  case  ? 

The  toll  was  demanded  under  the  pro- 
visions of  the  36  Geo.  3.  c.  xciv.,  and  would 
be  payable  by  the  plaintiff,  unless  he  is 
exempted  by  the  1st  section  of  the  3  <k  4 
Viet  c.  88. 

The  case  seems  to  us  to  turn  on  the  ques- 
tion whether  the  bridge  mentioned  in  the 
case  was  a  "  turnpike  bridge,"  within  the 
meaning  of  the  1st  section  of  the  act  last 
referred  to  ?  K  so,  the  plaintiff,  under  the 
circumstances  stated  in  the  case,  comes 
sufficiently  within  the  other  provisions  of 
that  section,  and  is  entitled  to  the  exemp- 
tion claimed. 

It  was  argued,  on  the  part  of  the  defen- 
dant, that  the  words  "turnpike  bridge" 
apply  only  to  a  turnpike  trutt  bridge,  and 

(6)  Pollock,  C.B.,  Brunwell,  B.,  dunmell,  R 
and  Pigott,  R 


that  Northam  Bridge  is  not  a  tnai  bridge ; 
that  the  company  of  proprietors  are  owners 
of  property  in  their  own  right,  bound, 
indeed,  to  allow  the  public  to  pass  over  the 
bridge  on  payment  of  toll,  where  not  ^iti- 
tled  to  exemption ;  but  that  the  company 
in  no  case  receive  the  tolls  in  trust  lor  the 
public. 

It  was  further  argued  that  Uie  words 
referred  to,  namely,  ''turnpike  bridge," 
apply  only  to  a  bridge  where  tolls  are  taken 
in  respect  of  horses  and  carriages  oidy.  We 
see  no  reason  for  so  limiting  the  construc- 
tion to  be  placed  on  the  words  of  that 
section. 

It  is  clear,  we  think,  from  the  2nd,  9th 
and  4Cth  sections  of  the  36  Gko.  3.  c.  xciv. 
that  a  toll  is  authorized  to  be  taken  at  the 
bridge;  and  though  the  53rd  section  of  that 
act  only  in  terms  applies  to  ro€ui  (for  the 
purpose  of  bringing  roads  within  the  opera- 
tion of  the  General  Turnpike  Act),  we  think 
the  bridge  erected  by  the  Company  of  Pro- 
prietors of  the  Northam  Bridge  Roads,  at 
which  the  company  are  entitled  to  take  toll, 
subject  to  such  exemption  as  may  be  pro- 
vided for,  is  a  turnpike  bridge,  within  the 
1st  section  of  the  2  «fe  3  Vict.  c.  93. 

We  see  no  ground  for  limiting  the  very 
general  words  of  that  section,  which  speaks 
of  "anjf  turnpike  bridge,"  to  a  turnpike 
trust  bridge,  as  contended  for  on  the  argu- 
ment, or  to  a  bridge  at  which  tolls  are 
authorized  to  be  taken  in  respect  of  horses 
and  carriages  orUg;  and  not,  as  by  the  46th 
section  of  the  36  Geo.  3.  c.  xciv.,  for  persons 
as  well  as  for  a  horse  or  carriage.  So  to 
limit  the  operation  of  the  1st  section  of  the 
3  <&  4  Vict  a  88.  would  be,  we  think,  to 
do  violence  to  the  plain  language  of  the 
section.  Our  judgment  must  be  for  the 
plaintiff  to  enter  a  verdict  for  him,  40& 
and  costs  of  suit 

In  Longlajtd  v.  Doling^  the  question  is 
substantially  the  same  as  in  the  last  cas& 
The  toll  claimed  is  for  passing  through  a 
toll-gate  on  the  road,  and  not  over  the 
bridge.  We  think  that  the  exemption 
equally  applies  here,  and  we  give  judgment 
for  the  plaintiff. 

Judgment  for  the  pkuntif  in  hoth 
cases. 
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Principal  and  Agent — Buyer  and  Seller 
— Ckmmimon, 

An  agent  who  is  intrusted  to  sell  land  for 
his  principal  at  a  commission,  if  he  become 
the  purchaser^  is  not  entitled  to  any  remu- 
neration^ 

Declaration  for  work  and  labour  done 
and  performed,  and  for  commission  and 
reward  due  and  owing  in  respect  thereof 
and  on  accounts  stated 

Hea,  never  indebted 

The  cause  was  tried  at  the  London  Sit- 
tings after  Hilaiy  Term,  before  Martin,  B. 
and  a  special  jury.  It  appeared  from  the 
evidence  that  the  plaintiff  was  a  surveyor, 
and  brought  his  action  to  recover  the  sum 
of  456/.  10».,  which  he  alleged  to  be  due  to 
him  for  commission  on  the  sale  of  land  of 
the  defendant  The  defendant  was  possessed 
of  1,860  yards  of  land  in  Oxford  Street, 
Manchester,  and  in  a  conversation  with  the 
plaintiff,  told  him,  that  if  the  plaintiff  could 
get  him,  the  defendant,  10«.  per  yard  per 


annum  he  would  sell  it.  In  the  year  1864 
a  company  was  formed  for  the  purpose  of 
building  a  theatre.  The  plaintiff,  with 
Messrs.  Peacock  and  Negroponte,  and  some 
others,  were  the  promoters  of  the  company. 
In  the  beginning  of  1864  the  promoters  of 
the  company  offered  through  the  plaintiff 
to  purchase  the  land  at  10^.  per  yard  The 
defendant  accepted  the  offer,  but  no  written 
contract  was  entered  into  at  the  time.  The 
purchasers,  however,  relying  on  the  parol 
contract,  commenced  building  operations 
some  weeks  before  the  date  of  the  written 
contract  was  signed  The  written  contract 
for  the  sale  of  the  land  was  entered  into, 
signed  by  Peacock  and  N  egroponte  as  buyers, 
on  the  13th  of  April  1864.  The  plaintiff 
became  a  shareholder  in  the  company  on 
the  14th  of  April,  and  the  company  was 
registered  as  the  Public  Entertainments 
Company  (Limited)  on  the  15th  of  April. 
The  defendant  subsequently  became  a 
director  in  the  company.  On  behalf  of 
the  defendant  it  was  contended  that  as  the 
plaintiff  was  a  promoter  and  director  in  the 
Public  Entertainments  Company,  and  there- 
fore one  of  the  purchasers  of  the  land, 
together  with  Peacock  and  Negroponte,  he 
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conld  not  recover  anj  oommisaioii.  The 
learned  Judge  directed  the  jury,  that  if 
they  thought  that  the  plaintiff  was  a  partner 
with  Peacock  and  Negroponte  in  tJie  pur- 
chase of  the  land,  to  find  their  verdict  against 
the  plaintiff.  Tlie  jury  found  a  verdict  for 
the  defendant 

Bovill  moved  for  a  rule  for  a  new  trial 
on  the  ground  of  misdirection.  The  question 
is,  whether  when  a  man  is  employed  as  an 
agent  to  sell  land  for  another  he  is  entitled 
to  charge  a  commission,  when  he  is  himself 
the  purchaser  or  one  of  them. 

[Mabtin,  B. — A  man  cannot  be  an  agent 
for  another  and  a  principal  in  the  same 
contract] 

If  an  agent  employed  to  sell  property 
becomes  the  purchaser,  the  principal  is  not 
bound  by  the  contract  He  may  repudiate  it 
if  he  pleases;  but  if  he  adopts  the  contract 
and  takes  the  benefit  of  it,  he  cannot  turn 
round  and  say  to  the  agent,  I  wiU  take  the 
benefit  of  your  work  and  labour,  but  I  will 
not  remunerate  you  for  it  Suppose  a  man 
says  to  another — If  you  can  find  me  a  pur- 
chaser for  my  land  at  10«.  a  yard,  I  will 
pay  you  commission ;  and  the  agent  says,  I 
have  found  you  a  purchaser,  pay  me  my 
commission.  The  contract  is  fiilfilled.  Why 
is  the  person  employed  not  to  be  paid  his 
commission?  Surely  the  principal  cannot 
take  the  benefit  of  the  introduction,  and 
decline  to  pay  for  it? 

[Mabtin,  R — The  agent  cannot  recover 
because  he  has  taken  upon  himself  a  posi- 
tion incompatible  with  the  duty  of  an  agent 
Bbamwell,  B. — Besides,  when  he  is  em- 
ployed to  find  a  purchaser,  that  means,  he 
is  to  find  a  third  person  as  purchaser.  If  he 
is  the  purchaser  lumself  he  does  not  fulfil 
his  contract] 

One  way  of  putting  the  case  is,  that 
it  is  a  contract  to  get  the  seller  10«.  a 
yard  for  the  land,  less  commission;  no 
mention  whatever  is  made  about  a  third 
person. 

[Mabtik,  B.  —  Suppose  a  man  offered 
1  \8.  a  yard  for  the  land,  is  he  not  bdund 
to  communicate  that  to  the  principal?] 

Yes,  and  if  the  principal  adopts  the  con- 
tract he  must  pay  the  commission.  In  Story 
on  Agency y  sect  211,  it  is  said,  '*  Indeed,  it 
may  be  laid  down  as  a  general  principle, 
that  in  all  cases  where  a  person  is  either 


actually  or  oonstmctively  an  agent  for 
other  persona,  all  profits  and  advantages 
made  by  him  in  the  business,  beyond  his 
ordinary  compensation,  are  to  be  for  the 
benefit  of  His  employers." 

Pollock,  C.R — ^If  there  were  any  species 
of  authority  for  breaking  in  upon  the  gene- 
ral principle,  I  ahoidd  be  veiy  much  in- 
clined not  to  refuse  a  rule,  but  to  aUow  the 
matter  to  be  argued.  But  I  have  heard 
nothing,  either  in  the  way  of  authority  or 
argument,  which  satisfies  my  mind  that  a 
person  can,  in  the  same  transaction,  buy  as 
principal  and  also  charge  a  commission 
as  agent  I  do  not  think  that  the  privily 
of  repudiation  is  of  such  great  value  as 
that  because  a  man  may  repudiate  a  con- 
tract, he  must  therefore  be  held  bound  to 
pay  the  commission  when  he  has  sold  the 
laud,  in  point  of  fact,  to  the  very  man  who 
charges  the  commission.  I  thmk  a  man 
cannot  charge  commission  for  a  sale  in 
which  he  himself  is  the  buyer;  and  on  this 
ground  it  appears  to  me  there  should  be 
no  rule. 

Bbamwell,  B. — I  think  my  Brothw 
Martin's  view  was  quite  correct  It  cei^ 
tainly  may  be  a  little  hard  upon  the  plain- 
tiff, whose  interest  in  the  land  may  be  very 
much  smaller  than  the  commission  he  would 
have  got  if  he  had  sold  it  to  third  parties; 
but  we  must  look  to  the  case  on  principle, 
and  it  appears  to  me  that  Mr.  Bovill  has 
made  a  fatal  concession.  He  concedes  that 
the  defendant  might  have  rejected  the 
bargain  if  the  defendant  had  Imown  that 
the  plaintiff  was  one  of  the  principals. 
Why?  It  must  be  because  the  plaintiff  had 
no  authority  to  make  such  a  contract  on 
his  employer^S'  behalf;  if  the  plaintiff  had 
no  authority  to  make  the  contract,  he  was 
not  employed  to  enter  into  it,  and  therefore 
he  has  earned  no  commission.  It  is  almost 
a  matter  of  demonstration.  It  is  quite  tme 
that  the  defendant  gets  the  benefit,  if  bene- 
fit  it  be;  but  he  may  say,  "If  you  choose 
to  bring  about  a  contract  for  my  benefit, 
which  I  did  not  employ  you  to  do,  I  will 
not  pay  you  as  if  I  had  employed  you— it 
is  the  act  of  a  volunteer,  and  I  will  take 
advantage  of  it**  But  there  is  another 
view.  He  might  say,  ^'I  did  not  emplc^ 
you  to  make  this  contract,  but  you  have 
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made  it,  and  you  have  altered  my  position 
by  what  yon  have  done,  and  I  am  not 
under  an  obligation  to  reject  it"  It  seems 
to  me  that  the  case  is  against  Mr.  BoviU, 
even  in  his  own  way  of  putting  it,  and  that 
there  should  be  no  rule. 

Mastik,  B. — I  am  quite  of  the  same 
opinion.   It  seemed  to  me,  and  the  princi- 
ple on  which  I  acted  at  the  trial  was,  that 
the  plaintiff  was  employed  to  act  as  an 
agent,  and  it  did  not  strike  me  in  the  way 
my  Brother  Bramwell  has  put  it;  although 
there  seems  to  be  a  perfect  answer  on  that 
ground,  which  is  rather  a  narrow  one.  The 
view  I  took  of  it  was  this:  that  when  a 
man  is  employed  as  agent,  that  is,  to  be 
middle  man   between  his   employer  and 
another   principal,  if  he  himself  becomes 
that  principal,  he  takes  a  different  position 
£rom  that  of  agent;  he  becomes  a  principal, 
and  his  doing  so  annihilates  any  right  as 
agent.    That  is  the  principle  I  acted  on; 
but  I  think  my  Brother  Bramwell  has  given 
a  technical  answer  to  this  case,  that,  in 
point  of  fact,  the  plaintiff  has  never  done 
that  which  he  was  employed  to  do  and  for 
which  he  was  to  receive  a  commission;  for 
what  he  was  to  do  was  to  sell  to  an  inde- 
pendent third  person,  whereas  he  sold  to 
himself  and  in  point  of  fact  never  did  that 
labour  for  which  the  defendant  contracted 
to  pay  him.   But  there  is  another  view  of 
the  matter.     Mr.  Bovill  stated  that  here 
there  was  a  contract  for  a  sale  which  was 
not  rescinded,  and  therefore  the  plaintiff 
was  entitled  to  commission.     In  my  judg- 
ment that  is  a  pure  fallacy.     It   is  true 
that   if  the  defendant  desired  to  rescind 
the  contract  of  sale  he  must  do  so  in  toto. 
But   the  contract  in  which  the  plaintiff 
sues  is  by  no  means  a  contract  for  sale; 
it  is  a  by-contract  altogether.    In  Story  on 
Agency,  page  172,  section  210,  the  learned 
writer  says,  "In   this  connexion  also,  it 
seems  proper  to  state  another  rule  in  regard 
to  the  duties  of  agents,  which  is  of  general 
application,  and  that  is,  that  in  matters 
touching  the  agency,  agents  cannot  act  so 
as  to  bind  their  prindpaLs  where  they  have 
an  adverse  interest  in  themselves.     This 
rule  is  founded  upon  the  plain  and  obvious 
consideration,  that  the  principal  baigains, 
in  the  employment,  for  the  exercise  of  the 
disinterested  skill,  diligence  and  zeal  of 
the  agent,  for  his  exclusive  benefit"  And 

9bw  Sbrus,  34.— Exohbq. 


then  he  goes  on,  "  It  is  a  confidence  neces 
sarily  reposed  in  the  agent,  that  he  will 
act  with  a  sole  regard  to  the  interest  of  his 
principal,  as  far  as  he  lawfolly  may;  and, 
even  if  impartiality  could  possibly  be  pre- 
sumed on  the  part  of  an  agent,  where  his 
own  interests  were  concerned,  that  is  not 
what  the  principal  bargains  for" — which  is 
what  my  Brother  Bramwell  stated — "  and, 
in  many  cases,  it  is  the  very  last  thing 
which  would  advance  his  interests."   Then 
he  goes  on  to  cite  a  variety  of  instances, 
from  writers  on  the  Civil  law,  to  that  effect, 
and  says,  "If,  then,  the  seller  were  per- 
mitted, as  the  agent  of  another,  to  become 
the  purchaser,  his  duty  to  his  principal 
and  his  own  interest  would  stand  in  direct 
opposition  to  each  other;  and  thus  a  tempt- 
ation perhaps,  in  many  cases,  too  strong 
for  resistance  by  men  of  flexible  morals,  or 
hackneyed  in  thecommon  devices  of  worldly 
business,  would  be  held  out,  which  would 
betray   them  into  gross  misconduct  and 
even  crime.    It  is  to  interpose  a  preventive 
check  against  such  temptations  and  seduc- 
tions, that  a  positive  prohibition  has  been 
found  to  be  the  soundest  policy,  encouraged 
by  the  purest  precepts    of  Christianity. 
This  doctrine  is  well  settled  at  law;  but 
it  is  acted  upon  in  Courts  of  equity  to 
a  very  large   extent."    Mr.  Justice  Story 
therefore  is  a  direct  authority  against  this 
motion.     Mr.  Bovill  read  a  passage  which 
says  that  where    a   person   is    an  agent 
for    another,  all  profits   and    advantages 
made  by  him  in  the  business  beyond  his 
ordinary  compensation  are  to  be  for  the 
benefit  of  his  employers.    What  is  meant 
ia  this,  that  where  a  property  is  sold  by  an 
agent  and  afterwards  a  suit  is  commenced 
in  the  Court  of  equity  by  the  principal 
against  him,  on  taking  ^e  account  between 
the  parties  credit  would  be  given  to  the 
agent  for  the  amount  of  his  commission,  so 
as  to  take  the  account  fairly  between  them; 
and  that  would  be  reasonable. 

Ryle  refiuedL 
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[IN  THE  HOUSE  OF  LORDS.] 

1864. 
May  30; 
June  7. 

1866. 
March  3. 


THE  ATTOKNET  OENEBAL  V. 
THE  EABL  OF  8EFT0N. 


Sttccesswn  Dviy — 16  de  17  Vict.  c.  51. 
ss,  2,  10,  21,  39,  45,  <£rc. — UnsaUahlt  or 
Unproductive  Land^  Duty  payable  on  Suc- 
cession thereto— Mode  of  Assessing  and  Time 
of  Estimatinff  Duty — Annual  Value. 

The  UxteEarl  of  8,  died  in  1855,  and  the 
defendant,  the  present  Earl,  became  entitled^ 
under  the  will  of  his  faiher,  to  certain  real 
property y  in  respect  to  portions  of  which  he 
paid  succession  duty,  at  the  rate  of  11.  per 
cent,  on  the  value;  with  respect  to  other 
portions,  amxmnting  to  48,000  square  yards, 
in  the  n^hhourhood  of  Liverpool,  he 
omitted  such  portions  from  his  return 
for  assessment,  being  advised  that  no  duty 
was  payable  thereon,  inasmuch  as  the  same 
was  not  in  demand  as  marketable  or  building 
land,  nor  was  capable  of  being  sold  or  let 
profitably  as  such,  nor  was  capable  of  being 
used  productively  for  agricultural  or  other 
purposes,  and  was  then  and  had  been  for 
ten  years  previously  and  ever  since  wholly 
unoccupied  and  unprodiictive.  He  informed 
the  officers  of  Inland  Revenue  of  such  omis- 
sum  and  his  reasons  for  so  omitting  such 
portions,  and  uhu  told  in  reply  that  if  after 
any  interval  he  should  derive  income  or  pro- 
fit from  such  portions  he  would  be  expected 
to  deliver  a  further  account.  Bofme  time 
after  the  late  EarVs  death,  the  present  Earl 
still  denying  his  liability  to  pay  duty,  gave 
notice  to  the  officers  of  Inland  Revenue  that 
he  had  sold  1,561  square  yards  of  the  land 
at\%s.  per  yard,  and  he  subsequently  sold 
a  further  portion  thereof. 

Upon  an  informxition,  by  the  Attorney 
General,  ashing  for  duty  at  the  rate  of  II. 
per  cent,  in  respect  of  the  defendants  suc- 
cession to  the  whole  of  the  48,000  square 
yards,  or  at  least  in  respect  of  so  much  of 
such  la/nd  as  had  then  been  or  might  at  any 
time  thereafter  be  sold  or  otherwise  disposed 
of,  it  UHis  held  by  the  m^'ority  of  the 
Court  of  Exchequer,  that  the  defendant  was 
not  liable  to  pay  the  duty  claimed  on  any 
portion  of  the  48,000  s^^re  yards;  that 
*^  annual  value,"  in  the  2Qth  sectionj  means 


present  actual  annual  value,  and  that  sw^ 
value,  and  not  possible  or  prospective  annual 
value,  is  the  basis  on  which  succession  duty 
is  to  be  calculated;  and  this  decision  wu 
affirmed,  on  appeal,  by  the  House  of  Utrds. 
Semble  {per  the  Lord  ChanoeUor  aad 
Lord  Chelmsford),  that  property,  «ccA  a« 
that  in  the  present  case,  capable  of  being 
sold,  has  an  annual  value  within  the  mecm- 
ing  of  the  act;  and  (per  the  Lord  Chaiicell(^) 
a  value  equal  to  interest  at  3^.  per  cent  on 
the  sum  that  might  have  been  realized  if  the 
property  had  been  sold  at  the  time  of  the 
accruing  of  the  succession,  and  (per  Lord 
Chelmsford)  the  value  of  an  annuity  which 
could  be  purchased  with  the  amowU  for 
which  the  land  would  sdl.  But  that,  tMU- 
much  as  the  Crown  had  in  the  present  case 
assented  to  the  statement  of  the  Earl  that 
the  property  was  of  no  saleable  value  at  the 
time  of  his  succession,  it  must  be  bound  by 
such  assent. 

This  was  an  appeal  finom  the  jndgmoit 
of  the  Court  of  Exchequer  on  the  6th 
of  July  1863,  in  a  suit  instituted  on 
behalf  of  the  Crown  for  the  recovery  of 
succession  duty,  and  the  questions  in 
the  appeal  were  the  same  as  were  in- 
volved in  the  suit  below;  that  is  to  say, 
first,  whether  succession  duty  is  pay- 
able in  respect  of  real  property  which  at 
the  time  of  the  successor  becoming  entitled 
thereto,  and  subsequently  diiring  his  pos- 
session thereof^  is  not  actually  yielding 
income,  but  which  is  eventually  sold  by 
the  successor  'for  value)  and,  secondly, 
whether,  if  duty  be  payable,  the  amount 
of  such  duty  is  to  be  calculated  on  the 
value  of  the  succession  at  the  time  when 
it  fell  into  possession,  or  on  the  value 
realized  by  the  subsequent  sale! 

The  circumstances  giving  rise  to  the 
question  in  dispute  are  folly  detailed  in 
tiie  report  of  the  case  in  the  Court  below 
(1),  and  may  be  shortly  re-stated  as  fol- 
lows: 

Under  the  will  of  the  late  Earl  of  Sefton, 
who  died  on  the  2nd  of  August  1855,  his 
son,  the  present  respondent,  became  enti- 
tled in  possession  on  his  fathei's  death  to 
certain  land,  part  of  the  Tozteth  Park 
estate  at  Liverpool,  in  respect  of  which  it 

(1)  32  Law  J.  Bep.  (ff.s.)  Ezch.  280. 
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was  admitted  that  but  for  the  circumstances 
after  mentioned  he  would  be  liable  to  pay 
succession  duty  at  the  rate  of  IL  per 
cent 

The  circumstances  relied  on  as  exempt- 
ing the  respondent  from  duty  were,  that  at 
the  time  when  he  came  into  possession  on 
the  late  Earl's  death  the  land  in  question 
was  neither  in  demand  or  marketable,  or 
capable  of  being  sold  or  let  profitably  as 
bmlding  land,  nor  capable  of  being  used 
productively  for  agricultural  or  other  pur- 
poses; and  that  it  was  then,  and  had  been 
for  ten  years  previously,  and  with  the 
exception  of  what  had  been  sold  still  was 
unoccupied  and  unproductive;  and  that  no 
income  had  ever  been  derived  by  the  re- 
spondent from  the  unsold  portion,  or,  down 
to  the  time  of  sale,  from  that  portion  which 
had  been  sold. 

Shortly  after  the  late  Earl's  death,  the 
respondent,  in  the  course  of  some  cor- 
respondence with  the  officers  of  Inland 
Revenue  on  the  subject  of  his  succession, 
informed  them  that  he  had  omitted  the 
land  in  question  from  his  return  for  assess- 
ment, being  advised  that  inasmuch  as  the 
same  was  wholly  imoccupied  and  unpro- 
ductive, and  not  capable  of  yielding  income, 
no  succession  duty  was  or  would  be  pay- 
able thereon.  He  was  told  in  reply,  that  if 
after  any  interval  from  the  late  Earl's  death 
he  should  derive  income  or  profit  from  the 
land  he  would  be  expected  to  deliver  a 
further  account  And  the  matter  remained 
in  this  state  down  to  the  time  of  the 
sale. 

In  the  month  of  April  1862  the  respon- 
dent, still  denying  his  liability  to  pay  duty, 
caused  notice  to  be  given  to  the  officers  of 
Inland  Revenue  that  he  had  sold  1,561 
square  yards  of  the  land  at  the  rate  of  1 6s. 
per  yard  He  subsequently  sold  a  further 
portion  consisting  of  1,000  square  yards  at 
the  rate  of  6s.  per  yard.  And  thereupon 
the  proceedings  in  the  Court  below  were 
instituted  for  the  purpose  of  obtaining  a 
declaration  that  the  respondent  was  charge- 
able with  duty  in  respect  of  his  succession 
to  the  land  in  question,  or  so  much  at  least 
thereof  as  had  been  then  or  should  there- 
after be  sold  by  him. 

The  respondent  put  in  his  answer,  admit- 
ting the  fkcts  as  stated  by  the  information, 
and  thereupon  the  suit  was  set  down  and 


came  on  for  hearing  in  the  Court  of  Exche- 
quer on  the  27th  of  January  1863. 

On  the  6th  of  July  the  majority  of  the 
Court  gave  judgment,  declaring  that  the 
respondent  was  not  chargeable  with  suc- 
cession duty  in  respect  of  the  land  in 
question.   Hence  the  present  appeal 

The  Attorney  OenercU  and  The  Solicitor 
Cfeneral  (with  them  Zx>cke  and  Hanson),  for 
the  Crown. — ^The  property  in  question  is  a 
succession  clearly  made  liable  to  duty  by 
the  act  of  parliament,  16  &  17  Vict  c.  51; 
and  there  is  nothing  in  the  act  which 
exempts  it  from  duty  under  the  peculiar 
circumstances  stated  upon  the  information. 
It  is  clearly  a  taxable  succession,  under  the 
2nd  and  10th  sections  of  the  act,  not  after- 
wards exempted.  The  words  "  beneficially 
entitled "  in  the  2nd  section  simply  mean 
that  the  property  is  not  to  be  subject  to  a 
trust.  To  exempt  the  property  from  duty, 
it  must  be  shewn  that  there  is  an  impos- 
sibility,  by  any  means  which  the  Court  of 
Exchequer  can  work  out,  of  arriving  at  the 
value  of  this  particular  succession;  such  a 
possibility  is  not  excluded  here,  and  any 
augmentation  of  value  accruing  during  the 
continuance  of  the  succession  may  be  after- 
wards then  assessed.  The  21st  section  is 
merely  for  determining  a  rate  of  valuation, 
and  4oes  not  exempt  anything  from  taxa- 
tion which  a  taxing  section  taxes.  The 
words  "annual  value,"  however,  in  that 
section  do  not  require  that  the  land  should 
be  at  once  capable  of  being  let,  or  should 
be  immediately  productive.  The  annual 
value  may  be  arrived  at,  if  the  principal 
value  can  be  by  any  means  arrived  at 
Notwithstanding  the  wording  of  the  21st 
section,  the  duty  remains,  in  its  nature  and 
essence,  a  tax,  not  upon  income,  but  upon 
capital — In  re  Elwes  (2).  Supposing  this 
land  to  have  devolved  on  a  corporation 
instead  of  upon  Lord  Sefton,  there  would 
have  been  no  difficulty  in  ascertaining  the 
duty  to  be  paid  under  the  27th  section. 
It  cannot  have  been  intended  by  the  2l8t 
section  that  the  interest  of  an  individual  is 
not  to  be  taxed,  when  it  would  have  been 
taxed  if  it  had  gone  to  a  corporation  under 
similar  circumstances.  Either  duty  was 
payable  upon  the  succession  when  Lord 
Sdton  died,  or  if  not  then,  it  was  payable 

(2)  S  Hurl.  «eK.  71 9 ;  8. c.  28  Law  J.  Rep.  (v.s.) 
Szoh.  46. 
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under  the  4dth  section,  when  a  value  cx>nld 
be  ascertained  to  belong  to  the  property. 
With  regard  to  the  series  of  provisions  in 
the  act,  for  general  cases,  which  follow  the 
22nd  section,  those  are  cases  which,  if  not 
dealt  with  specially  by  special  provisions, 
would  have  fallen  under  the  previous  sec- 
tions and  the  general  taxing  powers  of  those 
previous  sections;  and  the  £Eu;t  that  those 
particular  cases  are  dealt  with  specially 
cannot  take  out  of  the  general  clauses  cases 
which  those  particular  sections  do  not  deal 
with,  because  those  particular  sections  take 
certain  cases,  and  deal  with  them  in  a  spe- 
cial manner.  And  when  those  particular 
sections  are  examined,  if  some  of  them  do 
not  hit  the  present  case,  which  it  is  sub- 
mitted they  do,  at  all  events  there  is  a  prin- 
ciple pervading  them,  which  is  consistent 
with,  and  favourable  to,  the  claim  which 
the  Crown  makes,  and  which  negatives  the 
notion  of  the  legislature  having  meant  to 
take  such  a  case  as  the  present  out  of  the 
act,  when  the  general  words  of  the  10th 
section  would  cover  it,  merely  because  it 
may  not  have  been  the  subject  of  some 
specific  and  particular  provision.  The  39th 
section  shews  clearly  that  the  legislature 
contemplated  that  duty  wouldlbe  payable  in 
a  case  like  the  present.  This  section  shews 
also  that  the  rules  given  by  the  act  for 
arriving  at  the  value  do  not  apply  in 
every  case.  The  39th  section  also  gave  the 
Commissioners  power  to  demand,  after  the 
receipt  of  the  notice  sent  by  Lord  Sefton, 
duty  to  be  paid  if  after  any  time  Lord 
Sefton  should  derive  income  or  profit 
from  the  land.  The  legislature  did 
not  intend,  in  consequence  of  accidental 
circumstances,  to  relieve  succession  from 
taxation. 

^V  Hugh  Cairns  and  Mellish  (with 
them  Crompton  Hutton),  on  behalf  of  the 
respondent. — The  whole  meaning  of  the  act 
is,  that  the  succession  and  its  value  must 
be  ascertained  at  the  time  of  the  succession, 
except  in  certain  specific  cases ;  and,  except  in 
those  specific  cases,  there  is  to  be  no  repeti- 
tion of  the  process  of  valuation  at  any  sub- 
sequent period.  There  would  appear  to  be 
cases  in  which,  though  property  has  become 
subject  to  succession,  within  the  1st  and 
2n(l  sections  of  the  act,  still  there  is  no 
possibility  of  making  it  liable  to  the  pay- 
ment of  duty.  The  principle  pervading  the 


act  IB,  that  for  the  puipose  of  aaoertunisg 
the  value,  you  are  to  deal  with  land  is  you 
find  it  in  proper  and  natnral  use ;  you  are 
not  to  look   at  it   prospectively,  and  to 
some  other  use  which  a  man  might  make 
of  it,  or  which  he  might  make  of  it  it 
the  time,  if  he  altered  the  mode  of  occu- 
pation.    The   39th  section  cannot  assist 
the  alignment  on  the  other  side.     That 
section  merely  gives   the   Commissionen 
power  to  make  compromisesand concessions, 
not  to  impose  a  tax.     The  section  assumes 
that  a  tax  is  already  imposed.     In  looking 
at  the  act,  this  is  not  a  succession  made 
liable  to  duty  by  the  act.     There  is  no 
section  which  makes  it  liable  to  duty.  The 
2nd  section  creates  no  liablity  to  the  tax ; 
it  is  merely  an  interpretation  clause  as  to 
what  is  a  succession ;  there  is  no  reference 
to  duty  in  it.     The  duty  cannot  be  levied 
under  the  10th  section;    it  is  merely  an 
introductory  provision,  and  you  cannot  pro- 
ceed under  it  until  the  value  has  been  ascer- 
tained by  the  later  sections.      It  merely 
defines  what  the  rate  is  to  be  when  the 
value  is  ascertained.  The  20th  section  does 
not  deal  with  assessments,  but  with  pay- 
ments.    The  21st  section  gives  the  rule  of 
valuation  ;  and  unless  the  present  case  cso 
be  brought  under  this  section,  no  duty  is 
payable,  and  it  cannot  be  brought  under  it 
The  whole  principle  of  the  section  is  that 
of  annual  value,  and  that  as  the  property 
stands;   even   in  the   cases  provided  for 
by  the  24th  section,  the  same  principle  of 
annual  value  is  applied.    The  22nd  section 
shews  that  annual  value  is  of  the  essence  of 
the  case  where  duty  is  to  be  paid  on  pro- 
perty not  of  a  fluctuating  character.  Timber 
is  an  instance  in  which  there  may  be  a  suc- 
cession, and  yet  no  duty  payable ;  it  woold 
have  been  free  from  duty  but  for  the  23rd 
section.     This  section  assumes  that  no  tax 
is  imposed  upon  it  by  the  general  section. 
With  regard  to  the  24th  section,  a  similar 
observation  occurs  as  to  advowsons.    The 
legislature  has   not  said  with  regard  to 
buUding  land  what  it  has  said  with  regard 
to  advowsons  and  timber,  which  are  analo- 
gous to  ground  of  no  value  at  the  time  of 
the  succession.     In   neither  case  can  an 
immediate  sale  be  compelled.    The  general 
intention  of  the  act  is,  where  there  is  annual 
value  in  the  property  at  the  time  of  the 
succession,  that  that  value  is  to  be  taken  as 
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the  property  is  actually  enjoyed,  and  an 
annuity  is  constituted  upon  the  footing  of 
that  annual  value ;  and  this  is  done,  even 
although,  by  a  sale  or  by  another  mode  of 
enjoyment,  the  property  might  be  made 
more  productive  than  it  then  is;  and  if 
there  be  no  annual  value,  there  is  no  tax 
until  another  succession  comes.  It  is  im- 
possible to  get  the  tax  under  the  10th 
section;  then  the  Crown  must  come  in 
with  the  21st  section,  and  it  is  impossible 
to  get  it  under  that  section.  A  case  similar 
to  the  present  is  not  provided  for  by 
the  act 

The  Attorney  GenercU,  in  reply. — The 
question  depends  on  the  true  interpretation 
of  the  1st,  2nd,  10th,  20th  and  2l8t  sections, 
reading  them  in  connexion  with  the  45th. 
The  question  presents  itself  in  an  alternative 
form.  If  because  of  the  situation  of  the 
property  at  the  time  of  the  death  of  the 
late  Lord  Sefton,  it  was  impossible  that  any 
duty  could  be  assessed  upon  it  then,  it  being 
of  no  value,  the  duty  will  be  liable  tQ  be 
assessed  upon  it  when  it  ceases  to  be  of  no 
▼alue.  On  the  other  hand,  if  the  property 
could  be  assessed  to  duty  at  the  time  of  the 
death,  we  agree  it  could  have  been  assessed; 
and  t^ere  are  grounds  in  the  act  from  which 
it  is  clear  that  the  duty  is  to  be  paid 
at  some  time  or  other,  and  the  value  can  be 
ascertained.  The  lT)th  section,  and  that 
only,  is  the  taxing  clause,  and  all  the  rest  is 
matter  of  regulation  and  modification.  The 
succession  here  is  a  succession  witbin  the  2nd 
section,  and  the  10th  section  taxes  ''every 
such  succession  as  aforesaid."  Throughout 
the  act  there  is  shewn  a  principle  which 
pervades  the  whole  of  it,  of  taxing  the 
benefit  when  it  accrues  and  comes  into 
enjoyment  if  it  is  not  meant,  to  tax  it 
before. 

The  LoBD  CHANCfELLOK. — My  Lords,  two 
questions  arise  on  this  appeal  First,  what 
is  the  subject  of  taxation  in  a  succession? 
and  secondly,  at  what  time  is  that  subject 
to  be  ascertained  and  assessed?  For  this 
inquiry  the  material  clauses  of  the  Succes- 
sion Duty  Act  appear  to  be  the  10th  and 
2 1  st  sections.  The  1 0th  is  the  taxing  clause, 
and  it  imposes  duties  according  to  'Hhe 
value"  of  the  succession;  which  value  is 
ascertained  by  the  machinery  of  the  21st 
section.  By  this  latter  section  it  is  declared. 


that  the  interest  of  every  succession  in  real 
property  (with  certain  exceptions)  shall  be 
considered  to  be  of  the  value  of  an  annuity 
equal  to  the  annual  value  of  such  property 
(that  is,  of  the  property  the  interest  in  which 
constitutes  the  succession),  after  making 
certain  allowances;  and  the  questions  which 
arise  are,  what  is  meant  by  annual  value, 
and  at  what  time  such  value  is  to  be 
ascertained? 

Are  the  words  ''annual  value"  satisfied 
by  taking  the  actual  yearly  value  of  the 
property  in  its  existing  state  and  manner 
of  enjoyment,  or  the  value  which  it  would 
yield  if  applied  or  enjoyed  in  a  different 
manner?  And  is  the  annual  value  to  be 
ascertained  at  the  time  of  the  accruer  of  the 
succession,  or  will  it  include  any  future 
value,  which  it  is  certain  or  probable  that 
the  property  will  have  within  a  short  period 
of  time?  Upon  these  questions  I  think  it 
clear  that  the  value  must  be  ascertained  at 
the  time  of  the  accruer  of  the  succession ; 
and  when  the  property  is  at  that  time  yield- 
ing or  capable  of  yielding  annual  income. 
I  agree  with  the  Lord  Chief  Baron  and  Mr. 
Baron  Wilde  (3),  that  the  full  present  actual 
yearly  value  of  the  property  in  its  existing 


(8)  The  judgment  of  Mr.  Baron  Wilde  not  having 
been  read  in  the  Court  below  ia  not  contained  in 
the  previous  report.  It  is  aa  follows : — "  The  defen- 
dant in  this  information  appears  to  have  succeeded 
to  a  plot  of  land  at  Liverpool,  which  was  not  at 
the  time  of  his  succession  devoted  to  any  remun»> 
rative  purpose.  Its  immediate  vicinity  to  a  lai^ 
town  renders  it  probable  that  before  long  it  will  be 
very  valuable  as  building  land.  And  the  qnestioQ 
for  our  determination  is,  In  what  manner,  and  oa 
what  principle,  is  the  succession  duty  in  respect  of 
such  land  to  be  assessed  ?  Whether,  on  the  one 
hand,  the  actual  beneBcial  value  at  the  time  of  the 
succession  is  to  be  kwked  at,  or  whether,  on  the 
other  hand,  it  is  competent  to  the  Crown  to  any 
and  what  extent  to  regard  the  future  but  proximate, 
I  had  almost  said  immense,  increase  in  value  which 
awaits  the  land  for  building  purposes  ?  The  govern- 
ing sections  of  the  act  are  as  follows:  By  section  2. 
of  the  statute  every  successor  is  made  liable  to  pay 
a  tax  '  in  respect  of  every  such  suoceesion,  accord- 
ing to  the  value  thereof.'  It  is  not  the  value  of  the 
'property,'  or  'land,*  but  the  value  'of  his  succes- 
sion '  which  is  the  object  of  the  tax  and  criterion 
of  its  amount.  In  the  course  of  the  ailment  in 
this  case,  various  modes  have  been  suggested  in 
which  this  value  should  be  ascertained.  The  results 
obtained  are  so  widely  different,  and  the  principlee 
of  so  universal  an  application,  that  the  importance 
of  arriving  at  a  true  determination  can  hardly  be 
exaggeratMi.  The  next  important  section  is  section 
21.  it  provides  for  the  mode  in  which  the  value  of 
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state  or  mode  of  enjoyment  is  the  subject 
of  assessment. 

I  concur  witb  Mr.  Baron  WUde,  that  no 
system  of  assessment  or  charge  can  be 
adopted,  which  draws  into  the  calculation 
of  value  a  prospective  or  future  benefit, 
which  is  uncertain  as  to  the  time  of  its 
incidence.  But  there  may  be  successions 
which  at  the  time  of  accruer  neither 
yield  nor  are  capable  of  yielding  in  their 
existing  state  any  annual  income,  but  yet 
are  saleable  and  would  fetch  in  the  ^;narket 
considerable  sums;  and  in  such  cases  I 
incline  to  think  (but  the  point  does  not  now 
require  decision)  that  the  property  which 
forms  the  succession  (not  being  excepted 
from  the  operation  of  the  act,  which  is  the 
case  with  unopened  mines,  timber  and  ad- 
▼owsons)  has  an  annual  value  within  the 


meaning  of  the  act,  namely,  a  vahe  equal 
to  interest  at  3/.  per  cent,   on  the  man. 
that  might  have  been  realized  if  the  pro- 
perty had  been  sold  at  the  time  of  the 
accruing  of  the  succession,  and  that  the 
successor  cannot  baffle  the  statute  by  post- 
poning a  sale  until  a  future  period.  Such 
might  have  been  the  course  adopted  in  the 
present  case,  for  it  is  impossible  to  suppose 
that  land  which  sold  for  a  large  som  of 
money  within  a  few  months  after  tiie  accruer 
of  the  succession  was  not  of  some  value  to 
be  sold  at  the  time  of  the  succession.   But 
this  course  was  not  taken,  and  the  preset 
appeal  must  be  decided  on  the  fiicts  which 
are  clearly  admitted  by  the  Crown. 

For  if  the  property  has  not  at  the  thus 
when  the  interest  of  the  successor  aocmeB 
any  saleable  value,  or  any  actual  or  potential 


BDOoeaaionB  to  real  propertiet  are  to  be  ertimAted, 
And  it  dedMee  tb*t  this  ihall  be  done  through  the 
medinm  of  an  annuity.  This  Annuity  onoe  asoer- 
tained  the  rest  of  the  calculation  is  easy  enough, 
and,  BO  fur  as  I  am  aware,  admits  of  no  doubt. 
Now,  for  calculating  this  annuity,  the  section 
desires  us  to  refer  to  ihe  'annual  Talue'  of  the 
property.  It  is  to  be  'an  annuity  equal  to  the 
annual  yalue  of  the  property.*  And  here  it  is  that 
the  question  aiises,  What  is  the  meaning  of  the 
'annual  value  of  the  properU*t  Hie  meaning 
attached  to  these  words  by  tne  Crown  officers  is  as 
follows :  That  the  land  should  be  valued,  taking 
into  consideration  not  only  the  rent,  nrofit  or 
benefit  which  it  then  produces,  or  is  capaUe  then 
of  producing,  but  in  addition  thereto  the  future 
advantage  which  may  attach  to  it  from  any  cause 
whatever,  such  as  the  advantages  of  situation  (in- 
volving building  or  occupation  value),  mineral 
strata,  which  in  future  may  be  worth  working, 
brick  earth  capable  of  future  productiveness,  stone 
which  may  in  future  be  quarried,  and  the  like ;  aU 
these  matters  should,  they  say,  be  brought  into  due 
consideration,  and  a  present  capital  value  fixed  on 
that  basis.  Tliis  capital  value  so  ascertained  is  to 
be  turned  into  an  annual  sum  at  8^.  per  cent.,  which 
wiU  then  represent  the  '  annual  value  *  intended  by 
section  21 ;  so  that  if  a  man  came  to  the  succession 
of  an  acre  of  land  then  used  as  arable  land,  and 
producing  40t.,  but  which  was  in  the  vicinity  of  a 
large  and  increasing  town,  '  the  annual  value  fat 
taacation  purposes  would  be,  not  the  40«.,  but  so 
much  in  addition,  as  a  calculation  of  the  probable 
future  value  of  the  land  reduced  to  an  average 
annual  value  would  add  thereto.  But  is  this  the 
annual  value  by  the  section  intended  f  There  are 
several  grave  objectiouB  to  such  a  conclusion. 

"In  the  first  place,  there  is  no  language  in  the 
section  authorizing  the  reoourM  to  a  calculation 
of  average  and  the  adjustment  of  a  hypothetical 
annual  value  based  upon  expectations,  however  weU 
founded,  of  the  future.  Thereis  no  system  or  method 
ofmakittgsnoha  valuation  indicated.  Theonly  words 


are  'annual  value,*  and  these  without  more  would 
seem  to  mean  *  actual* '  annual  value.*  But,  more- 
over, it  appears  to  me  that  when  the  legislature  did 
intend  this  mode  of  calculation  to  be  i^opted  they 
have  distinctly  said  so.  For  in  section  26,  when 
it  becomes  necessary  to  provide  for  the  case  of 
manors,  and  opened  working  minea,  whose  amount 
is  said  to  be  fiuctuating,  the  act,  by  express  wordi, 
provides  '  that  the  principal  value  of  such  property 
shall  be  ascertained,  and  the  annual  value  thereof 
shaU  be  considered  to  be  equal  to  interest  at  31. 
per  cent,  on  the  amount  of  such  principaL*  This 
section  is  very  instructive,  for  we  nave  the  legialsr 
ture  providing  for  an  exceptional  case  the  veiy 
system  which  it  is  now  contended  may  be  adopted 
under  section  21.  for  the  common  case.  But  mere 
is  this  further  objection :  The  provisionB  of  section 
21.  declare  that  the  annuity  representing  the  annaal 
value  having  been  ascertained,  should  be  treated 
as  an  annuity  payable  during  the  residue  of  the 
sucoessor*8  life,  or  for  any  less  period  during  which 
he  should  be  entitled  thereto,  and  such  annuity 
shall  be  valued  according  to  the  table  in  the  sche- 
dule, and  the  duty  charged  upon  such  value.  The 
object  of  taxation,  therefore,  was  the  actual  benefit 
derived  by  the  individual,  and  not  the  property 
itself.  Each  successor  in  turn  is  intended  to  pay 
a  duty  proportioned  to  the  duration  and  extent  of 
his  enjoyment  of  the  land,  and  no  more.  Any 
system  of  charge,  therefore,  which  draws  into  the 
alculation  a  prospective  and  future  benefit,  un- 
certain as  to  the  time  of  its  incidence,  has  the  vice 
of  making  a  tenant  for  life  or  shorter  period,  pay 
upon  the  footing  of  an  event  which  may  not  occur 
in  his  time,  and  for  a  benefit  which  may  not  aoerue 
during  his  tenancy.  Now,  it  is  uiged  that  if  same 
system  is  not  adopted  whidi  takes  account  of  a  value 
which,  though  future  and  uncertain,  may,  as  in  the 
present  case,  be  something  more  than  probable  and 
near  at  hand,  the  result  would  be  that  the  successor 
would  obtain  a  benefit  in  respect  of  which  he  would 
pay  no  duty.*  And  this  is  undoubtedly  true,  and  it 
IS  the  strength  of  the  aigument  on  the  part  of  the 
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annual  value,  it  is  dear  that  it  is  not  cap- 
able of  being  assessed,  and  that  it  is  not  a 
''snccession";  which  word  is  defined  to 
mean  proper^  chargeable  with  duty  under 
the  act  And  this  is,  as  between  the  parties 
before  us,  the  condition  of  the  property  in 
question.  The  information  admits  "that  at 
Uie  time  of  the  death  of  the  defendant's 
father,  and  of  his  becoming  entitled  to  the 
land,  the  same  was  not  in  demand  or  mar- 
ketable as  building  land,  nor  was  it  capable 
of  being  sold  or  let  profitably  as  such." 
And  then  the  word  '^profitably"  is  explained 
by  the  subsequent  allegation,  ''that  ijie  land 
was  not,  at  the  time  of  the  defendant's  be- 
coming entitled  thereto,  capable  of  being 
used  productively  for  agricultural  or  other 
purposes,  and  that  such  land  was  then  and 
had  been  for  ten  years  previously,  and  has 


ever  since  been  wholly  unoccupied  and  un- 
productive, and  that  during  no  part  of  the 
time  has  any  income  or  annual  profit  been 
derived  from  it"  Upon  these  admissions,  I 
am  of  opinion  that  the  property,  the  respon- 
dent's interest  in  which  is  alleged  to  be  a 
succession,  had  no  assessable  value  at  the 
time  of  the  respondent  becoming  entitled, 
and  that  the  Crown  is  not  entitled  to  any 
duty.  I  shall,  therefore,  move  your  Lord- 
ships that  the  decree  of  the  Court  below  be 
affirmed,  and  that  the  petition  of  appeal 
be  dismissed,  with  costs. 

Lord  Wbnsletdali. — My  Lords,  the 
question  in  this  case,  which  is  veiy  import- 
ant, arises  upon  an  information  on  the 
Revenue  side  of  the  Exchequer,  on  the 
Succession  Duty  Act,  16  &  17  Vict,  c  51. 
The  somewhat  loose  and  inaccurate  form 


Ciown.  But  it  IB  by  no  means  plain  that  the  legis- 
lature intended  to  prevent  snch  a  reenlt.  If  the 
question  lay  between  a  system  which  should  make 
a  snocessor  pay  for  a  benefit  he  might  never  receive, 
and  one  under  which  a  successor  might  possibly 
receive  a  benefit  for  which  he  never  paid,  I  can 
weU  understand  that  the  latter  might  be  the  alter- 
native chosen.  Moreover,  it  is  to  be  borne  in  mind 
that,  as  the  property  pays  duty  afresh  as  it  passes 
into  each  successive  hand,  the  Grown  will  receive 
duty  on  the  increased  value  at  the  next  devolution 
of  &e  property  after  such  value  has  accrued;  and 
this  was  probably  all  that  the  legislature  intended. 
Bat  there  is  another  side  to  the  question.  Landed 
property,  more  especially  houses,  may  fall  in  value 
as  well  as  rise.  If  prospective  increase  is  to  find  a 
place  in  the  determination  of  annual  value,  pro- 
spective decrease  ought  to  do  the  same;  and  a  man 
coming  into  possession  for  life  of  a  row  of  houses 
in  London,  the  actual  net  rental  of  which  was  then 
verr  high,  mieht  claim  the  riffht  to  insist  on  the 
probable  fitll  m  value  of  his  house  property,  as 
situate  in  a  quarter  then  going  out  of  fashion.  It 
is  not  easy  to  conclude  that  the  legislature  contem- 
plated these  hypothetical  bases  of  value  worked 
out  by  calculations  both  complicated  and  uncertain, 
and  still  less  so  to  condode  that  they  should  have 
left  aU  this  to  be  conveyed  (m  a  strictiy  and  re- 
markably well  drawn  act)  by  the  specnal  words 
'  annual  value.*  The  truth  is,  that  anything  like 
exact  justice  between  the  Crown  and  the  successor, 
fordng  him  on  the  one  hand  to  pay  to  the  last 
fiuihing  for  all  that  he  receives,  and  protecting  him 
on  the  other  from  paying  for  anythmg  more  than 
he  actually  enjoys,  can  only  be  obtained  by  some 
system  which  should  provide  for  the  inddenoe  of 
the  tax  at  the  time  when  the  increase  or  decrease 
in  value  takes  place,  so  that  instead  of  the  succes- 
SM)n  being  dealt  with,  and  its  value  for  tax  ascer- 
tained once  for  all  at  the  time  of  the  successor 
becoming  entitled,  the  account  would  be  kept  ever 
open,  and  the  tax  would  be  increased  or  reduced 
paripatsu  with  the  rise  and  &11  in  the  annual  value 


of  the  succession,  ^its  would  attain  perfect  ad- 
justment of  taxation  to  benefit,  but  it  would  be  in 
nractioe  perfectiy  intolerable.  And  the  legialaturd 
nave,  as  it  seems  to  me,  wisdy  avoided  anything 
of  the  kind,  and  to  have  been  content  to  tax  im- 
proved values  in  land,  and  the  lucrative  possession 
of  land  used  for  building,  in  the  hands  of  those  who 
suoceed  to  land  then  so  used.  Some  attempt  was 
made  in  the  argument  to  contend  that  the  legis- 
lature had  in  fitSt  provided  for  this  intermittent 
method  of  levying  the  tax,  and  reference  was  made 
to  section  87.  for  that  purpose^  which  speaks  of  a 
successor  who  has  not  obtained  the  whole  of  his 
succession  at  the  time  of  the  duty  becoming  pay- 
able. But  the  learned  Solidtor  General,  whose 
masterly  argument  threw  all  possible  light  on  the 
intention  of  these  various  clauses,  hardlv  ventured 
to  take  his  stand  on  this  section  87»  which,  when 
carefully  read,  is  obviously  framed  to  meet  a  totally 
difierent  case.  I  am,  in  tlie  result,  clearly  of  opmion 
that  the  words  'annual  value*  mean  the  actual 
present  annual  value  of  the  land  at  the  time  of  the 
succession ;  that  such  actual  annual  value  must  be 
measured  (except  in  cases  where  malaJUie$  can  be 
successfully  imputed)  by  the  money  benefit  which 
the  successor  annually  derives  from  the  land,  or 
which  he  is  capable  of  deriving  from  it,  in  the  con- 
dition and  used  for  the  purposes  to  wluch  the  land 
is  then  devoted.  The  fruts  agreed  to  by  both  parties 
in  reference  to  the  land  in  question  in  this  case  are 
veij  peculiar.  It  is  difficult  to  ooncdve  of  any  land 
at  Liverpool  that  it  was  not  capable  of  being  used 
productivdy  for  any  purpose  during  ten  years 
before  Lord  SeAon  came  to  his  succession,  and 
continued  in  that  state  until  seven  years  after  his 
succession,  when  portions  were  sold  for  building. 
But  with  the  correctness  of  these  ikcts  we  have 
nothing  to  do.  lamboundtoacceptthemasproved. 
The  result,  therefore,  of  the  condusions  which  I 
have  above  arrived  at,  as  applied  to  this  case,  will 
be  that  if  the  land  had  really  no  annual  value  at 
the  time  of  Lord  Sefton*s  succession,  he  is  dia- 
chaiged  from  duty  in  respect  thereof.** 


104 


COURT  OP  EXCHEQUER : 


[N.S. 


in  which  the  information  is  drawn,  at  first 
sight  raised  some  little  doubt  what  was  the 
precise  question  meant  to  be  raised.  Upon 
carefully  considering  the  statements  of  facts 
in  the  information,  I  have  come  to  the  con- 
clusion that  it  is  meant  to  be  stated  that 
the  land  had  no  annual  value  at  the  time 
that  the  present  respondent  succeeded  to  it^ 
and  the  question  for  us  to  decide  is,  whether 
in  that  case  the  present  Earl  of  Sefton  ia 
liable  to  succession  duty.  The  information 
states  the  death  of  the  late  Earl  of  Sefton 
on  the  2nd  of  August  1855;  that  the  re- 
spondent sold  a  part  of  the  land  in  question 
in  1862,  and  a  further  part  in  the  same 
year,  in  respect  of  which  the  Crown  claims 
succession  duty;  that  the  Crown  and  the 
respondent  agreed  that  the  land  was  not 
capable  of  being  sold  or  let  profitably  as 
building  land;  that  at  the  time  of  the  respon- 
dent succeeding  it  was  not  capable  of  being 
used  productively  for  agricultural  or  other 
purposes,  and  had  been  for  ten  years  un- 
occupied and  unproductive,  and  that  no 
income  or  annual  profit  had  been  derived 
from  it  up  to  the  time  when  the  sale  took 
place.  That  would  leave  the  question  un- 
answered, whether  it  could  be  made  pro- 
ductive of  some  annual  profit  with  ordinary 
care.  But  the  information  goes  on  to  state 
that  the  respondent  sent  a  uotice  that  the 
land  in  question  was  wholly  unoccupied 
and  unproductive,  and  not  capable  of  yield- 
ing income  fluctuating  or  otherwise,  and 
that,  therefore,  the  respondent  was  not 
liable  to  pay  duty.  And,  again,  in  April 
1862,  a  notice  was  sent  that  the  land  in 
question  was  wholly  unoccupied  and  un- 
productive, and  not  capable  of  yielding 
income  fluctuating  or  otherwise,  and  that, 
therefore,  he  was  not  liable  to  succession 
duty.  And  the  information  states  that  those 
statements  so  made  were  according  to  the 
facts.  We  must,  therefore,  take  them,  I  think, 
to  be  so.  It  seems  that  the  result  of  these 
statements  in  the  information  is,  that  at  the 
time  of  the  succession  taking  place  on  the 
death  of  the  father,  the  annual  value  of  the 
waste  land  in  question  was  nothing.  The 
land  produced  no  rent,  and  was  incapable 
of  yielding  any,  if  ordinary  care  was  taken 
to  make  it  as  productive  as  it  could  be 
reasonably  made ;  and  the  question  then 
for  your  Lordships  is,  whether,  the  annual 
produce  during  the  first  year  of  the  succes- 


sion being  nothing,  any  BOfioession  duty  is 
payable)  I  think  it  is  not 

The  veiy  able  opinions  of  the  Lord  Chief 
Baron  and  Mr.   Baron  Wilde,  who  have 
discussed  the  question  most  folly,  have 
satisfied   me  that  the  calculation  of  the 
succession  duty  which  is  to  be  on  sao- 
cesaions  according  to  their  value  (by  section 
10),  and  is  to  be  calculated  by  sedion  21. 
at  the  value  of  an  annuity  equal  to  iht 
annval  valne  of  the  property,  and  payable 
from  the  date  of  the  successor  bec<Hning 
entitled  thereto  in  possession  in  eight  equal 
half-yearly  instalments,  the  first  to  be  paid 
twelve  months  next  after  the  sncceasor  has 
become  entitled  to  the  beneficial  enjoyment 
of  the  real  property.    The  beneficial  enjoy- 
ment means  no  more  than  in  his  own  right, 
and  for  his  own  benefit,  not  as  trustee  for 
another.    If  the  property  is,  then,  of  no 
annual  value  whatever,  there  is  no  basis 
whereon  to  make  any  calculations.   K  the 
land  increased  afterwards  in  value  by  the 
exertion  and  employment  of  the  capital  of 
the  successor  in  improving  his  own  pro- 
perty, it  is  out  of  the  question  to  suppose 
that  such  increase  of  value  should  be  taxed 
That  never  came  in  any  degree  from  the 
predecessor.  If  the  property  should  increase 
by  the  advancing  prosperity  of  the  neigh- 
bourhood, or  by  whoUy  accidental  drcum- 
stances,  as  the  discovery  of  minerals,  such 
increase  of  value  does  not  appear  to  have 
been  in  the  contemplation  of  die  legislature: 
Neither  its  increase  nor  diminution  after 
the  succession  took  place  seem  to  have  been 
thought  of  by  the  legislature.    This  part  of 
the  case  has  been  most  ably  discussed,  and 
very  satisfactorily  to  my  mind,  by  two  of 
the  Judges  below,  and  particularly  by  Sir 
James  Wilde,  who  has  entered  more  frdly 
into  it.  All  that  the  act  says  is,  that  the  tax- 
ation in  this  particular  case  of  land  simply  is 
to  be  according  to  the  annual  value,  not  the 
whole  value  of  the  corpus  of  the  land.    For 
land  of  fluctuating  value — ^forland  produdng 
casual  profit,  as  timber  and  for  mines — the 
act  has  made  special  provisions.    For  land 
alone,  simply,  the  only  mode  of  taxingis  a  pe^ 
centage,  varying  in  amount  with  the  remote- 
ness of  relationship,  and  in  the  clause  impos- 
ing the  duty  expressly  it  is  to  be  according  to 
the  annual  value^  beginning  at  the  period  of 
first  enjoyment,  and  payable  annually,  the 
first  portion  at  the  end  of  the  first  year. 
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Martm,  R  argues  that  it  cMmot  be  sap- 
poeed  that  the  legialature  could  have  meant 
-to  leave  valuable  land,  much  more  valuable 
land  than  the  beat  land  used  in  agriculture, 
untaxed.  But  no  proposition  can  be  more 
dear  than  that,  however  likely  it  may  be 
that  such  land  should  not  be  omitted,  the 
subject  cannot  be  taxed  unless  there  are 
words  dear  enough  to  impose  it  There 
must  be  dear  words.  ThiNe  certainly  are 
none  of  that  character.  It  is  clear  that 
nothii^  but  anntud  valut  is  taxed.  It  was 
admitted,  in  the  very  able  argument  of  the 
Attorney  General,  tiiat  whenever  it  is  to 
be  actually  taxed,  and  in  the  21st  section, 
which  enacts  the  time  of  calculation,  no 
other  time  for  its  commencement  is  con- 
templated than  the  beginning  of  the  suc- 
cession ;  and  if  there  is  no  annual  value 
there  is  none  to  calculate  from,  and  what 
the  legislature  requires  cannot  be  done. 

But  it  is  contended  that  the  moment 
annual  value  begins  to  arise  the  calculation 
ought  to  b^n.  Is  this  to  be  the  case  %  Is 
the  waste  land  to  be  taxed  if  it  becomes 
valuable  ten  or  twenty  years  afterwards) 
Is  there  to  be  a  distinction  between  those 
cases  in  which  it  becomes  annually  profit- 
able, although  by  the  industry  or  capital  of 
the  successor  himself,  or  in  part  from  the 
same  cause  %  Are  the  eight  half  years  to  be 
dated  from  such  an  event  however  remote)  Is 
there  to  be  no  inquiry  whether  that  increased 
value  is  so  caused  in  some  degree  by  the  suc- 
cessor's own  capital  or  industry  ?  Is  there  to 
be  a  fresh  date  for  each  additional  improve- 
ment in  several  years  so  as  to  have  continual 
succession  duties  as  to  each  part  %  I  consider 
that  the  legislature  never  contemplated 
Buch  a  succession  of  taxes,  which  it  would 
be  difficult  to  ascertain  and  £ftirly  to  adjust; 
but  that  they  meant  what  they  have  said 
as  imposing  the  duty  with  respect  to  land 
simply  to  fix  it  for  the  whole  period  of  each 
succession  once  for  all,  and  diat  according 
to  one  fixed  criterion,  the  annual  value  of 
the  land  at  the  time  at  which  the  succession 
begins.  There  is  no  provision  whatever 
made  for  any  friture  calculations  beginning 
from  another  p^od  than  the  first  period, 
than  the  first  year  of  the  succession,  and  if 
there  is  no  annual  value,  then  there  is  no 
duty.  If  l^ere  be  any  subsequent  increase 
of  value  from  any  eause,  the  Crown  will 
Jiave  tiie  benefit  of  such  increase  on  aobae- 


quent  successions.  As  to  the  ease  suggested 
by  my  noble  and  learned  friend  the  Lord 
Chancellor,  where  land  has  no  value  at  the 
time  when  the  succession  begins,  but  is 
capaUe  of  bdng  sold  and  so  producing  an 
annual  value  on  the  interest  of  money,  I 
do  not  think  it  necessary  to  give  any  opin- 
ion, as  it  does  not  arise  in  this  case. 

The  Lord  Chancellor,  in  the  course  of 
the  argument,  suggested  for  consideration, 
whether  the  interpretation  dause,  which 
enacts  that  the  term  "succession  shaU 
denote  any  property, chargeable  with  duty 
under  this  act,"  does  not  assist  the  Crown 
in  this  casa  I  do  not  fed  sure  in  what  way 
this  enactment  in  the  first  section  can  be  of 
use  to  the  Crown.  There  is  no  doubt  that 
the  word  "succession"  does  denote  in  the 
act  a  succession  liable  to  duty,  and  the  act 
provides  for  the  mode  of  levying  each  duty; 
but  it  does  not  follow  that  everywhere, 
when  that  term  is  used,  it  has  an  addition 
to  be  made  to  it  by  construction,  of  a  mode 
of  levying  it  in  another  mode,  if  that  pro- 
vided is  insuffident,  as  no  doubt  the  legis- 
lature mean  the  tax  to  be  levied  by  eight 
half-yearly  portions  of  the  tax,  beginning 
at  the  commencement  of  the  succession;  but 
you  cannot,  by  virtue  of  the  definition,  add 
another  beginning  at  a  different  time,  when 
that  mode  c^  levying  is  inapplicable.  There- 
fore, I  concur  entirely  with  the  motion  of 
my  noble  and  learned  friend  the  Lord  Chan- 
cdlor. 

LoBD  CHXLttsFOBD. — My  Lords,  in  de- 
termining the  question  of  the  liability  of 
the  defendant  to  the  payment  of  succession 
duty,  we  must  take  the  facts  as  they  appear 
upon  the  face  of  the  information,  in  which, 
there  is  an  admission  that  "the  several 
statements  contained  in  the  notice  and 
letters  set  forth  aie  according  to  the  fact" 
Now,  by  the  notice  delivered  to  the  Com- 
missioners of  Inland  Revenue  accompany- 
ing the  defendant's  account  for  assessment, 
it  is  stated  that  the  plots  of  land  as  to 
which  the  question  arises  are  "  wholly  im- 
occupied  and  unproductive,  and  not  capable 
of  yielding  income,  fluctuating  or  other- 
wise." The  Board  of  Inlan<f  Revenue^  ao* 
quiescing  too  readily  in  this  statement, 
informed  the  defendant  that  if,  after  any 
interval  from  the  late  Eail's  death,  he  should 
derive  income  or  profit  from  the  land,  he 
would  be  expected  to  deliver  a  farther 
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account,  in  order  that  the  snecession  dnty 
might  tiien  be  calculated  according  to  the 
yalue. 

Now,  whateyer  was  the  state  of  the  land 
at  the  time  of  the  succession,  whether  pro- 
fitable or  profitless,  this  mode  of  viewing 
the  daim  of  the  Crown  was  equally  erro- 
neous. Upon  reference  to  the  statute  it  will 
Appear  that  the  time  when  the  question 
arises  whether  duty  is  to  be  paid,  and,  if 
payable,  upon  what  value,  must  be  deter- 
mined, once  for  all,  "whea  the  succession 
fidls,  and  cannot  be  left  for  future  ascer- 
tainment If  at  the  time  when  the  successor 
becomes  entitled  to  the  property  it  is  utterly 
valueless  and  incapable  of  realizing  any 
annual  profit,  the  liability  to  duty  is  not  to 
be  left  open  to  the  possible  contingency  of 
its  thereafter  becoming  valuable,  but  must 
depend  altogether  upon  its  actual  present 
condition.  If  it  possesses  any  value  upon 
which  the  duty  may  be  calculated,  there 
can  no  more  be  any  future  estimate  upon 
its  improvement  in  value  than  there  could 
be  a  return  of  duty  upon  the  deterioration 
of  the  property  after  the  proper  duty 
payable  when  the  succession  fell  had  been 
ascertained  and  paid.  This  appears  to  me 
to  be  clear  from  a  consideration  of  some  of 
the  sections  of  the  act  The  10th  section 
enacts,  '*  that  there  shall  be  levied  and  paid 
in  respect  of  every  such  succession  afore- 
said according  to  the  value  thereof  the  fol- 
lowing duties."  These  words  necessarily 
refer  to  the  preceding  part  of  the  act,  where 
the  meaning  of  the  word  '^ succession"  is 
explained  The  interpretation  clause  (sec- 
tion 1.)  states,  that  in  the  construction  and 
for  the  purposes  of  the  act  the  term  "  suc- 
cession" shall  denote  any  property  charge- 
able with  duty  under  this  act.  These  words 
seem  to  be  intended  to  embrace  eveiy  de- 
scription of  property  which  in  its  own 
nature  would  be  chargeable  with  duty,  al- 
though from  some  accidental  circumstance 
connected  with  it  at  the  time  when  the 
succession  falls,  it  might  happen  not  to  be 
capable  of  or  liable  to  assessment  If  they 
were  construed  to  apply  not  merely  to  pro- 
perty of  a  kind  to  be  prtmd  facie  liable,  but 
to  such  as  from  some  present  circumstance 
temporarily  affecting  it  happens  not  to  be 
in  a  condition  to  be  the  subject  of  an  esti- 
mate for  duty,  there  would  be  a  conflict 
between  the  meai^ng  of  the  interpretation 


clause  and  of  the  2nd  section.  This  latter 
section  enacts,  that  "  any  beneficial  interest 
in  property  or  in  the  income  thereof,"  (by 
which  I  understand  a  beneficial  enjoyment 
in  contradistinction  to  holding  as  trustee) 
''  shall  be  deemed  to  confer  a  succession." 

This  succession  arises  upon  the  death  of 
some  person  dying  in  possession  or  expect- 
ancy. Therefore  the  10th  section  making 
every  succession  previously  mentioned  and 
explained  liable  to  duty  according  to  the 
value  thereof  such  value  most  necessaiily 
be  estimated  at  the  time  of  the  devolution 
of  the  property  to  the  snoceasor,  even  if 
there  had  been  no  other  provisions  than 
those  in  the  act  But  the  20th  section 
places  the  matter  beyond  doubt,  for  it 
enacts  that  the  duty  imposed  by  the  act 
shall  be  paid  "at  the  time  when  the  suc- 
cessor or  any  person  in  his  right,  or  on  his 
behalf"  (words  pointing  to  the  case  of  i 
trust  estate,  and  further  explaining  the 
words  "  beneficial  interest"  in  the  2nd  sec- 
tion), ''shall  become  entitled  to  the  succes- 
sion." The  20th  section  having  provided 
for  the  period  when  the  duty  is  to  be  paid 
(obviously  meaning  by  the  words  "  is  to  be 
paid,"  becomes  due)y  the  2l8t  section  enads 
in  what  manner  it  shall  be  assessed,  and 
at  what  times  it  shall  be  payable.  Now^ 
the  interest  of  the  successor  is  to  be  con- 
sidered to  be  of  the  value  of  an  annuity 
equal  to  the  annual  value  of  the  property. 
There  is  no  other  mode  provided  for  calcu- 
lating the  duty.  If,  therefore,  when  the 
successor  becomes  entitled  in  possession  to 
his  succession  (being  the  point  of  tune  at 
which  alone  the  duty  imposed  is  to  be 
ascertained  in  the  manner  prescribed  by  the 
act),  the  property  has  no  value,  how  can  it 
possibly  be  made  the  subject  of  an  assess- 
ment for  duty  either  then  or  at  any  subse- 
quent period)  I  do  not  think  that  any  of 
the  sections  referred  to  in  the  argument 
countenance  the  idea  that  the  ascertainment 
of  the  duty  to  be  paid  can  be  postponed  to. 
any  period  after  the  death  of  the  predeces- 
sor. The  37th  section,  providing  for  cases 
where  a  successor  shall  not  have  obtained 
the  whole  of  his  succession  at  the  time  of 
the  duty  becoming  payable  (that  is,  when 
he  becomes  entitied  in  possession  to  his 
succession),  clearly  does  not  mean  where 
he  shall  not  have  realized  the  whole  value 
of  hia  snccesaian,  but  where  the  propei^i 
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hAYing  devolved  upon  him  by  right,  he  has 
been  kept  out  of  some  portion  of  it  In 
this  case  he  is  to  be  charged  only  with  the 
value  of  the  property  or  benefit  of  which 
he  gets  possession  at  the  time  of  the  suc- 
cession ;  but  specific  provision  is  made  for 
his  being  chargeable  with  duty  on  the  pro- 
perty afterwards  obtained  by  him;  as  to 
which  some  doubt  might  have  arisen  unless 
the  case  had  been  thus  specially  providedf  or. 

The  provisions  of  the  39tli  section  are 
wholly  inapplicable  to  the  present  case. 
They  apply  only  where  the  value  of  a  suc- 
cession ''shall  not  be  fairly  ascertainable 
under  any  of  the  preceding  directions." 
That  is  not  the  case  with  the  land  in  ques- 
tion, for  it  is  admitted  by  the  information 
that  it  has  been  ascertained  to  be  of  no 
annual  value  whatever.  The  45th  section, 
requiring  the  successor  in  the  case  of  real 
property  to  give  notice  to  the  Commis- 
sioners ''  when  any  duty  in  respect  thereof 
shall  first  become  payable/'  mighty  by  the 
use  of  the  word  '*  first/'  introduce  a  little 
doubt,  and  aid  the  argument,  that  unpro- 
ductive property  becoming  productive  would 
be  liable  to  duty,  and  that  consequently 
the  Crown  would  be  entitled  to  notice  in 
such  an  event.  But  it  appears  to  me  that 
this  word  meets  with  its  proper  application 
in  such  sections  as  the  23rd  and  24th  with 
respect  to  timber  and  advowsons,  and  the 
25th  with  respect  to  beneficial  leases,  which 
are  instances  of  exceptions  from  the  general 
rule  contained  in  the  20th  section  as  to 
the  liability  to  duty  at  the  time  when  the 
successor  becomes  entitled  in  possession  to 
his  succession. 

It  was  thrown  out,  in  the  course  of  the 
argument,  that  from  the  words  in  the  in- 
formation, "the  land  in  question  was  not 
capable  of  being  sold  or  let  profitably  as 
bmlding  land,"  it  might  be  inferred  that 
it  would  have  realized  some  amount  at  the 
time  of  the  defendant  becoming  entitled 
to  the  succession,  although  it  might  pro- 
bably be  sold  or  let  more  advantageously 
at  some  future  period;  and  it  was  con- 
tended that  if  the  land  had  a  saleable  value 
at  the  time  when  the  succession  fell  to  the 
defendant,  it  might  be  charged  with  aucces- 
sion  duty.  The  difficulty  would  be  in  what 
manner  the  amount  of  duty  to  be  paid 
would,  under  these  circumstances,  be  arrived 
at  It  can  hardly  be  supposed  to  have  been 


the  intention  of  the  legislature  that  a  valu- 
able succession  of  this  description  should 
escape  assessment  altogether;  and  yet  there 
would  be  no  annual  vidue  to  furnish  a  basis 
for  the  only  mode  of  calculating  the  duty 
prescribed  by  the  act.  Instead  of  consider- 
ing "the  interest  of  the  succession"  (in  the 
words  of  the  21st  section)  "to  be  of  the 
value  of  an  annuity  equal  to  the  annual 
value  of  the  property,"  it  would  be  neces- 
sary to  ascertain  the  amount  for  which  the 
land  would  sell  and  then  make  that  amount 
the  assumed  purchase-money  of  an  annuity 
to  represent  the  duty.  It  appears  to  me 
that  the  23rd  and  24th  sections,  as  to 
timber  and  advowsons  "  comprised  in  the 
succession,"  rather  f&vour  the  view  that  for 
land  yielding  no  annual  value,  but  capable 
of  immediately  realizing  a  value  by  sale, 
the  succession  would  be  liable  to  succession 
duty.  I  do  not  understand  that  these  sub- 
jects of  property  would  have  been  exempt 
from  duty,  but  for  the  special  provisions 
respecting  thenL  The  language  of  the  sec- 
tions assumes  that  they  would  have  been 
chaigeable  at  once  as  "comprised  in  the 
succession."  The  rule  as  to  the  time  and 
mode  of  charging  the  duty  was  introduced 
in  case  of  the  successor  who,  from  the 
nature  of  the  property,  might  possess  it  as 
a  valuable  part  of  the  succession  and  yet 
derive  no  profit  from  it  for  many  years. 

I  cannot  help  thinking  that  if  the  Crown 
had  not  acted  upon  an  erroneous  notion  of 
the  defendant's  possible  liability  to  duty  at 
some  future  period,  it  would  have  been  found 
that  his  land  was  not  altogether  valueless, 
and  that  the  question  might  have  been 
raised  as  to  its  liability  to  duty  upon  the 
marketable  value  as  building  land.  But  I 
must  act  upon  the  admission  in  the  infor- 
mation that  the  plots  of  land  in  question 
were  wholly  unoccupied,  and  not  capable 
of  yielding  income,  fluctuating  or  other- 
wise ;  and  upon  that  ground  alone,  I  have 
come  to  the  conclusion  that  the  defendant 
was  not  chargeable  with  duty  when  he 
became  entitled  to  Ids  succession,  ^d  that 
he  cannot  be  charged  at  any  time  after- 
wards. I  therefore  think  that  the  judg- 
ment of  the  Court  of  Exchequer  is  right, 
and  that  it  ought  to  be  affirmed. 

Decree  affirmed;   and  appeal 
dismieeedy  with  eoste. 
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Practice — Common  Law  Procedure  Act^ 
1852  (15  <fe  16  Vict,  c  76),  *.  40.— Coiwo/t- 
dation  of  Actions — Husband  and  Wife — 
Joinder  of  Claims  by  Both  with  Claims  by 
Husband. 

The  Court  refused  to  interfere  with  an 
order  made  by  a  Judge  (under  the  iOth 
action  of  the  Common  Law  Procedure  Ady 
1852,^  for  eonsolidaUng  two  actions^  in  one 
of  which  the  husband  claimed  damages  for 
injury  done  to  his  house  and  trade^  while  in 
the  other  both  the  huAand  and  wife  claimed 
for  injury  to  the  wife,  and  the  husband 
also  claimed  for  consequential  damage  to 
himself 

In  the  first  of  these  actione,  the  plamtilP 
sought  to  reoover  damages  fbr  injurydone 
to  his  hoose  and  trade  by  an  explosion  of 
ffas,  cansed  by  the  negligence  of  the  defen- 
dants. The  defendants  [beaded  on  the  19th, 
and  issae  was  joined  on  the  22nd  of  April 
1865. 

In  the  second  action,  the  plaintiff  in  the 
first  action  and  his  wife  claimed  damages 
for  severe  injuries  inflicted  on  the  wife  by 
means  of  the  escplosion,  the  hns^nd  also 
claiming  damages  for  the  loss  of  his  wife's 
society  and  services,  dec,  and  for  the 
medical  expenses  incurred  by  reason  of 
the  explosion. 

On  the  4th  of  April,  and  before  pleading 
in  the  second  action,  the  defendants  took 
out  a  summons  to  consolidate  the  two 
actions,  and  Pigott,  K  thereupon  made  an 
order  for  their  consolidation  under  the  40th 
section  of  the  Common  Law  Procedure  Act, 
1852,  which  enacts  that  ''In  any  action 
brought  by  a  man  and  his  wife  for  an  injury 
done  to  the  wife,  in  respect  of  which  she  is 
necessarily  joined  as  co-plaintil!^  it  shall  be 
lawful  for  l^e  husband  to  add  thereto  claims 
in  his  own  right,  and  separate  actions 
brought  in  respect  of  such  claims  may  be 
consolidated,  if  the  Court  or  a  Judge  shall 
think  fit:  provided,  that  in  the  case  of  the 
death  of  either  plaintiff,  such  suit  so  far 
only  as  relates  to  the  causes  of  action,  if 
any,  which  do  not  survive  shall  abate." 


Lydl  now  moved  to  rescind  this  older, 
on  the  following  grounds. — ^Fiist,  tiuU;  the 
40th  section  of  the  Common  Law  Procedure 
Act,  1852,  was  intended  to  apply  to  cases 
only  where  the  plaintiff  djomed  damages 
resulting  to  himself  in  consequence  of  the 
injury  done  to  his  wife,  in  respect  of  idiich 
claims  the  husband  must,  befofo  the  statnte, 
have  brought  a  sepaiate  actson  for  the  con- 
sequential damage  sostained  by  him, — 
thus  appears  from  the  first  Report  of  the 
Common  Law  Commissioners  (1) ;  and, 
secondly,  that  the  order  itself  was  informal, 
because  in  the  first  action  issue  had  been 
joined,  while  in  the  second  no  plea  had 
been  delivered,  so  that  the  effect  of  con- 
solidating them  would  be  to  postpone  the 
first  in  order  that  issoe  might  be  joined 
in  the  second. 

The  CouBT  (2)  refused  to  interfere  with 
the  order,  hokUng  that  the  iOth  section  of 
the  Common  Law  Procedure  Act  applied  to 
these  actions;  and,  as  to  the  objection  on 
the  score  of  infomiali^,  intimiiting  that  the 
defendants  should  be  pot  under  tnmsif 
necessasy. 


} 


MASTIK  tr.  QEIHBLK. 


1865. 
May  3. 

Debtor  and  Creditor — Bankruptcy  Act, 
1861  (24  <^25  Vict,  c  Ui.)—ComposUi(mr 
Deed — Parties — Composition  payable  on 
Signing  Deed. 

A  composition- deed,  made  between  the 
defendant  of  the  first  part  and  the  under- 
signed  J.  F,  one  of  the  creditors  of  ike 
defendant,  and  also  all  the  tOur  under- 
signed  creditors  of  the  defendant  of  the 
second  part,  after  reciting  that  the  defendant 
was  unal4e  to  pay  his  several  creditors  the 
full  sum  of  20a  in  the  pound,  but  was  able 
and  willing  to  pay  each  and  aU  of  them,  en 
signing  the  deed,  the  composition  of  6s.  ut 
the  pound,  and  that  the  defendant  had 
applied  to  the  several  parties  of  the  second 
part  to  receive  and  take  the  composition  of 
bs.  in  the  pounds  payable  on  signing  the 

(1)  See  page  xi  of  th«  Report^  and  Day^Com- 
mon  Law  Procedure  Ant^  p.  4S. 
(1)  Pdlodc,  C.B.,  Mattb,  Bl  aad  Pigott,  B. 
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deedy  in  full  tatisf action  and  diickarge  of 
their  aevirai  respective  debts^  which  the  par- 
ties of  the  second  part  had  agreed  to  accept 
in  full  satisfaction  and  dischargCy  proceeded 
in  consideration  thereof  to  release  the  debts : 
— Held,  that  the  deed  woe  invalid^  and  not 
binding  on  the  non-assenting  creditors,  as  by 
the  terms  of  the  deed  the  composition  was  to 
be  paid  only  to  the  creditors  who  signed, 
therefore  those  who  assented  were  in  a 
biMer  position  than  those  who  dissented. 

Dedaratioxiy  first  count,  on  a  promissory 
note  for  50/.  by  payee  against  maker,  and 
second  connt  for  interest. 

Flea,  that  after  the  last  pleading  in  this 
action  and  after  the  11th  of  October  1861, 
the  defendant  was  indebted  to  the  plaintiff 
and  divers  other  persons,  and  thereupon 
a  deed  hereinafter  particularly  set  forth 
relating  to  the  debts  and  liabilities  of  the 
defendant  and  his  release  therefrom,  bear- 
ing date  the  8th  of  March  1864,  was  made 
and  entered  into  by  and  between  the  defen- 
dant, the  person  in  the  deed  named  as 
Albert  Gribble,  of  the  first  part,  and  John 
Fryer  in  the  said  deed  named,  and  also  all 
the  other  creditors  of  the  defendant  whose 
names  were  there  undersigned  and  herein- 
after set  forth,  of  the  second  part,  and 
which  said  deed,  signed  and  attested  as 
hereinafter  mentioned,  was  and  is  in  the 
words  and  figures  following,  that  is  to  say, 
— This  deed,  made  the  8th  of  March  1864, 
between  Albert  Gribble,  of  Collumpton,  in 
the  county  of  Devon,  attomey-at-law,  of  the 
first  part,  and  the  undersigned  J.  Fryer,  of 
No.  2,  llie  Mint,  in  the  city  of  Exeter, 
schoolmaster,  one  of  the  creditors  of  the 
said  A.  Gribble,  and  also  cUl  the  other  under- 
signed creditors  of  the  said  A.  Gribble,  of 
the  second  part,  the  said  J.  Fryer  and  all 
the  other  undersigned  creditors  of  A.  Grib- 
ble, being  a  majority  in  number  represent- 
ing three-fourths  in  value  of  the  creditors 
of  the  said  A.  Gribble,  whose  debts  respec- 
tively amount  to  lOZ.  and  upwards,  and 
being  hereinafter  described  as  the  several 
parties  hereto  of  the  second  part  Whereas, 
from  divers  causes,  the  said  A.  Gribble  is 
unable  to  pay  his  several  creditors  the  full 
sum  of  20s.  in  the  poimd,  but  is  able  and 
willing  to  pay  each  and  all  of  them,  on  sign- 
ing this  deed,  tlie  composition  or  compen- 
sation of  5«.  in  the  pound.    And  whereas 


the  said  A,  Orihble  hath  applied  to  the 
several  parties  hereto  of  the  second  part  to 
receive  and  take  the  said  composition  or 
compensaiioft  of  5s.  in  the  pound,  payable 
on  signing  the  deed,  in  full  satisfaction 
and  discharge  of  their  several  re^>ective 
debts,  daims  and  demands  on  him  which 
the  several  parties  hereto  of  the  second  part 
have  agreed  to  accept  in  such  full  satisEAo- 
tion  and  discharge  as  aforesaid,  and  in  con- 
sideration thereof  do  hereby  respectively 
release  the  said  A.  Gribble  of  and  from  aU 
debts,  claims  and  demands  due  from  the 
said  A.  Gribble  to  them  respectively.  Pro- 
vided always,  that  the  execution  hereof  by 
any  or  either  of  the  several  parties  hereto 
of  the  second  part  shall  not  in  any  way 
prejudice  or  discharge  their  right  to  retain 
for  their  own  use  and  benefit  against  all 
persons  whatever  any  security  or  securities, 
whether  legal  or  equitable,  which  are  now 
held  by  any  or  either  of  them,  and  which 
may  have  been  deposited  or  given  by  the 
said  A.  Gribble  in  respect  of  any  debt, 
claim  or  demand  not  compounded  for  or 
compensated  under  and  by  virtue  of  this 
deed,  and  shall  not  in  any  way  prejudice 
or  discharge  their  right  to  receive  under  or 
sue  upon  any  such  security  or  securities 
as  against  all  other  persons  than  the  said 
A.  Gribble.  The  plea  then  averred  that  a 
majority  in  number,  representing  three- 
fourths  in  value,  of  the  creditors  of  the 
defendant  whose  debts  respectively 
amounted  to  10^.  and  upwards  did  in 
writipg  assent  to  and  approve  of  the  said 
deed,  and  the  execution  of  the  said  deed 
by  the  defendant  was  attested  by  a  soli- 
citor, and  within  twenty-eight  days  from 
the  day  of  execution  of  the  said  deed  by 
the  defendant  the  same  was  produced  and 
left  (having  been  first  duly  stamped)  at  the 
office  of  the  Chief  Registrar  of  the  Court  of 
Bankruptcy  for  the  purpose  of  being  regis- 
tered, and  together  with  such  deed  there 
was  delivered  to  the  said  Chief  Registrar 
an  affidavit  by  which  the  defendant  had 
a  majority  in  number,  representing  three- 
fourths  in  value  of  the  creditors  of  the 
defendant  whose  debts  amounted  to  10^ 
and  upwards  had  in  writing  assented 
to  and  approved  of  the  said  deed,  and 
that  the  deed  did  before  the  registration 
thereof  bear  such  ordinary  and  ad  valo- 
rem stamp  duties  as  were  provided  by  the 
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Practice — Common  Law  Procedure  Act, 
1862  (15  <^  16  Vict.  c.  76),  #.  40.— Coiwo/^ 
dation  of  Actions — Hu^nd  and  Wife — 
Joinder  of  Claims  by  Both  with  Claims  by 
Husband. 

T%e  Court  refused  to  imJterfere  with  ait 
order  made  by  a  Judge  (under  the  iOcA 
section  of  the  Common  Law  Procedure  Aet^ 
1852,^  for  eonsolidaUng  tiso  actions,  in  one 
of  which  the  husband  claimed  damages  for 
injury  done  to  his  house  and  trade,  while  m 
the  Mer  both  the  husband  and  wife  claimed 
foir  injury  to  the  wife,  and  the  husband 
also  claimed  for  consequential  damage  to 


In  the  fint  of  these  actions,  the  i^aintiff 
sought  to  recoTer  damages  for  injury  done 
to  his  house  and  trade  by  an  explosion  of 
ffas,  caused  by  the  negligence  of  the  defen- 
dants. The  defendants  pleaded  on  the  19th, 
and  issue  was  joined  on  the  22nd  of  April 
1865. 

In  the  second  action,  the  plaintiff  in  the 
first  action  and  his  wife  claimed  damages 
for  severe  injuries  inflicted  on  the  wife  by 
means  of  the  explosion,  the  husband  also 
claiming  damages  for  the  loss  of  his  wife's 
society  and  services,  4kc,  and  for  the 
mediod  expenses  incurred  by  reason  of 
the  explosion. 

On  the  4th  of  April,  and  before  pleading 
in  the  second  action,  the  defendants  took 
out  a  summons  to  consolidate  the  two 
actions,  and  Pigott,  R  thereupon  made  an 
order  for  their  consolidation  under  the  40th 
section  of  the  Common  Law  Procedure  Act^ 
1852,  which  enacts  that  ''In  any  action 
brought  by  a  man  and  his  wife  for  an  injury 
done  to  the  wife,  in  respect  of  which  she  is 
necessarily  joined  as  co-plaintii!^  it  shall  be 
lawful  for  tiie  husband  to  add  thereto  cbdms 
in  his  own  right,  and  separate  actions 
brought  in  respect  of  such  claims  may  be 
consolidated,  if  the  Court  or  a  Judge  shall 
think  fit:  provided,  that  in  the  case  of  the 
death  of  either  plaintiff,  such  suit  so  far 
only  as  relates  to  the  causes  of  action,  if 
any,  which  do  not  survive  shall  abate." 


Lyeil  now  moved  to  meind  this  wder, 
on  the  following  grounds. — ^Irst,  that  the 
40th  section  of  the  Common  Law  Procedure 
Act,  1852,  was  intended  to  apply  to  cases 
only  where  the  plaintiff  claimed  damages 
resulting  to  himself  in  conaequence  of  the 
injury  done  to  his  wife,  in  respectof  which 
daims  the  husband  must,  before  the  statute^ 
have  brought  a  separate  action  for  the  con- 
sequential damage  sustained  by  him, — 
this  appeaiB  from  the  first  Report  of  the 
Common  Law  Commissioners  (1) ;  and, 
secondly,  that  the  order  itself  was  infonnsl, 
because  in  the  first  action  iasue  had  been 
joined,  while  in  the  second  no  plea  had 
been  delivered,  so  that  the  effect  of  con- 
solidating them  would  be  to  postpone  the 
first  in  order  that  issue  mi^t  be  joined 
in  the  second. 

The  CouBT  (2)  refoaed  to  interfere  with 
the  order,  holding  that  the  40th  section  of 
the  Common  Law  Procedure  Act  applied  to 
these  actions;  and,  as  to  tiie  objection  on 
the  score  of  informality,  intimating  that  the 
defendants  should  be  pot  under  tennsif 
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D^AoT  and  Creditor — Bankruptcy  Act, 
1861  {2i<t26  Vict,  c  lU.)— Composition' 
Deed — Parties — Composition  payMe  en 
Signing  Deed. 

A  composition' deed,  made  between  ike 
defendant  of  the  first  part  and  the  under- 
signed J.  F,  one  of  the  credUors  of  the 
defendant,  and  also  all  the  other  under- 
signed  creditors  of  the  defendant  of  the 
second  part,  after  reciting  that  the  defendant 
was  unal4e  to  pay  hds  several  creditors  the 
full  sum  of  20a  mi  the  pound,  but  was  able 
and  willing  to  pay  each  and  all  of  them,  on 
signing  the  deed,  the  composition  of  ^.  in 
the  pound,  and  that  the  defendant  had 
applied  to  the  several  parties  of  the  second 
part  to  receive  and  take  the  composition  of 
5s,  in  the  pound,  paiyable  on  signing  tie 

(1)  See  page  xi  of  the  Bepoiiy  ind  BayliOoB- 
mon  Iaw  Procedine  Aeti^  p.  48. 
(1)  PbOoek,  CR,  ICattin,  Bw  and  Plgolt»  B. 
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deed^  in  fall  MtwfaeHafi  and  diickarge  of 
their  several  respective  debts,  which  the  par- 
ties of  the  second  pari  had  agreed  to  accept 
infuU  satisfaction  and  discharge^  proceeded 
in  consideration  thereof  to  release  the  debts : 
— ^Held,  that  the  deed  was  invalid,  and  not 
binding  on  the  non-assenting  creditors,  as  by 
the  terms  of  the  deed  the  composition  was  to 
he  paid  only  to  the  creditors  who  signed, 
therefore  those  who  assented  were  in  a 
better  position  than  those  who  dissented. 

Declaration,  fiisfc  count,  on  a  promissoiy 
note  for  50/.  by  payee  against  maker,  and 
second  count  for  interest 

Plea,  that  after  the  last  pleading  in  this 
action  and  after  the  11th  of  October  1861, 
the  defendant  was  indebted  to  the  plaintiff 
and  divers  other  persons,  and  thereupon 
a  deed  hereinafter  particularly  set  forth 
relating  to  the  debts  and  liabilities  of  the 
defendant  and  his  release  therefrom,  bear- 
ing date  the  8th  of  March  1864,  was  made 
and  entered  into  by  and  between  the  defen- 
dant, the  person  in  the  deed  named  as 
Albert  Gribble,  of  the  first  part,  and  John 
Fryer  in  the  said  deed  named,  and  also  all 
the  other  creditors  of  the  defendant  whose 
names  were  there  undersigned  and  herein- 
after set  forth,  of  the  second  part,  and 
which  said  deed,  signed  and  attested  as 
hereinafter  mentioned,  was  and  is  in  the 
words  and  figures  following,  that  is  to  say, 
— This  deed,  made  the  8th  of  March  1864, 
between  Albert  Qribble,  of  Collumpton,  in 
the  county  of  Deiron,  attomey-at-law,  of  the 
first  part,  and  the  undersigned  J.  Fryer,  of 
No.  2,  The  Mint,  in  the  city  of  Exeter, 
schoolmaster,  one  of  the  creditors  of  the 
said  A.  Qiibble,  and  also  all  the  other  under- 
signed creditors  of  the  said  A.  Gribble,  of 
the  second  part,  the  said  J.  Fryer  and  all 
the  other  undersigned  creditors  of  A.  Grib- 
ble, being  a  majority  in  number  represent- 
ing three-fonrths  in  value  of  the  creditors 
of  the  said  A.  Gribble,  whose  debts  respec- 
tively amoont  to  10^.  and  upwards,  and 
being  hereinafter  described  as  the  several 
parties  hereto  of  the  second  part  Whereas, 
from  divers  causes,  the  said  A.  Gribble  is 
unable  to  pay  his  several  creditors  the  full 
sum  of  20«.  in  the  poimd,  but  is  able  and 
willing  to  pay  each  and  all  of  them,  on  sign- 
ing this  deed,  the  composition  or  compen- 
sation of  5«.  in  the  pound    And  whereas 


the  said  A.  Qribble  hath  applied  to  the 
several  parties  hereto  of  the  second  part  to 
receive  and  take  the  said  composition  or 
compensation  of  6s.  in  the  pound,  payable 
on  signing  the  deed,  in  fall  satisfaction 
and  discharge  of  their  several  respective 
debts,  daims  and  demands  on  him  which 
the  several  parties  hereto  of  the  second  part 
have  agreed  to  accept  in  such  full  sati^Eu> 
tion  and  discharge  as  aforesaid,  and  in  con- 
sideration thereof  do  hereby  respectively 
release  the  said  A.  Gribble  of  and  from  aU 
debts,  claims  and  demands  due  from  the 
said  A.  Gribble  to  them  respectively.  Pro- 
vided always,  that  the  execution  hereof  by 
any  or  either  of  the  several  parties  hereto 
of  the  second  part  shall  not  in  any  way 
prejudice  or  discharge  their  right  to  retain 
for  their  own  use  and  benefit  against  all 
persons  whatever  any  security  or  securities, 
whether  l^gal  or  equitable,  which  are  now 
held  by  any  or  either  of  them,  and  which 
may  have  been  deposited  or  given  by  the 
said  A.  Gribble  in  respect  of  any  debt» 
claim  or  demand  not  compounded  for  or 
compensated  under  and  by  virtue  of  this 
deed,  and  shall  not  in  any  way  prejudice 
or  discharge  their  right  to  receive  under  or 
sue  upon  any  such  security  or  securities 
as  against  all  other  persons  than  the  said 
A.  Gribble.  The  plea  then  averred  that  a 
majority  in  number,  representing  three- 
fourths  in  value,  of  the  creditors  of  the 
defendant  whose  debts  respectively 
amounted  to  10^.  and  upwards  did  in 
writing  assent  to  and  approve  of  the  said 
deed,  and  the  execution  of  the  said  deed 
by  the  defendant  was  attested  by  a  soli- 
citor, and  within  twenty-eight  days  from 
the  day  of  execution  of  the  said  deed  by 
the  defendant  the  same  was  produced  and 
left  (having  been  first  duly  stamped)  at  the 
office  of  the  Chief  Registrar  of  the  Court  of 
Bankruptcy  for  the  purpose  of  being  regis- 
tered, and  together  with  such  deed  there 
was  delivered  to  the  said  Chief  Registrar 
an  affidavit  by  which  the  defendant  had 
a  majority  in  number,  representing  three- 
fourths  in  value  of  the  creditors  of  the 
defendant  whose  debts  amounted  to  102. 
and  upwards  had  in  writing  assented 
to  and  approved  of  the  said  deed,  and 
that  the  deed  did  before  the  registration 
thereof  bear  such  ordinary  and  ad  valo- 
rem stamp  duties  as  were  provided  by  the 
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Bonkraptcy  Act,  1861,  in  that  behalf;  and 
at  the  time  of  the  execution  of  the  deed 
the  plaintiff  was  a  creditor  of  the  defendant 
in  respect  of  the  claim  herein  pleaded  to, 
within  the  meaning  of  the  Bankruptcy  Act, 
1861,  and  all  conditions  precedent  had 
beenperformed,  and  having  been  performed, 
the  plaintiff  became  and  was  bound  by  the 
deed  as  if  he  had  been  a  party  to  it  and 
had  duly  executed  the  same. 

Meadows  White,  in  support  of  the  de- 
murrer.— ^The  deed  set  out  in  the  plea  is 
clearly  bad,  and  is  not  binding  on  the  non- 
assenting  creditors.  It  is  stated  to  be  a 
deed  made  between  the  debtor  and  the 
undersigned  creditors  only,  and  not  with 
all  the  creditors,  and  the  creditors  who 
assent  are  in  a  different  position  from  those 
who  do  not  assent.  If  the  plea  had  con- 
tained no  averment  of  a  tender  of  the  com- 
position-money, it  would  have  been  clearly 
bad — Fessard  v.  Mugnier  (1),  but  that 
defect  is  cured  by  the  amendment  (2). 
The  deed,  however,  is  invalid  because  it  is 
made  only  with  the  creditors  who  execute, 
and  does  not  provide  any  means  for  the 
pa3rment  of  the  composition  to  those  credi- 
tors who  do  not  execute. 

SBbamwell,  B. — ^This  deed  is  bad  on  the 
bority  of  Walter  v.  Adcock  (3).)] 
Yes  ;  and  also  on  the  authority  of  Ilder- 
ton  V.  Ccutrtque  (4)  and  Ilderton  v.  Jewell 
(5).  In  the  last  case,  Crompton,  J.,  in  his 
judgment,  at  p.  150,  says,  "The  act  of 
parliament  means  that  the  provisions  of 
the  deed  shall  not  be  confined  to  any  class 
of  creditors.  It  seems  to  me  to  be  the  same 
thing  if  you  expressly  exclude  some  of  the 
creditors,  or  say  those  only  shall  get  the 
composition  who  sign  the  deed  Though  it 
is  not  now  necessary  to  have  a  cessio  bona- 
rum,  the  payment  of  the  composition  must 
be  so  regulated  that  there  should  be  a  pro- 
vision for  the  payment  to  all  the  creditors. 
The  real   objection  to  this  deed  is,  that 

(1)  84  Law  J.  Rep.  (n.b.)  G.P.  126. 

(2)  T»yler  had  applied  to  the  Court  for  leave  to 
amend  the  plea  on  an  affidavit  stating  that  the 
defendant  had  tendered  the  composition-money, 
and  the  Court  granted  the  application. 

(8)  81  Law  J.  Rep.  (n.b.)  Exoh.  880 ;  s.  c  7 
Hurl.  &  N.  641. 

(4)  82  Law  J.  Hep.  (h.s.)  C.P.  206 ;  8.  c.  14 
Com.  B.  Rep.  N.S.  99. 

(6)  88  Law  J.  Rep.  (n.s.)  C.P.  148;  8.c.  16 
Com.  B.  Rep.  N.S.  142. 


there  is  no  provision  made  for  all  the  cre- 
ditors. The  deed  is  a  deed  between  the 
debtor  and  those  creditors  who  execute  it" 
Blackburn,  J.  did  not  assent  to  affirm  the 
judgment  in  that  case,  but  in  the  subsequent 
case  of  Dingwell  v.  Edwards  (6),  at  p.  165, 
that  learned  Judge  stated  that  there  was 
no  ground  for  his  doubt.  In  this  last 
case  the  Court  differed  as  to  the  construc- 
tion to  be  put  upon  the  deed^  but  they  were 
unanimous  that  if  the  composition  was 
limited  to  be  paid  to  the  creditors  who 
should  execute  it,  the  deed  was  bad  Now, 
in  the  present  case  the  composition-money 
is  only  payable  to  those  creditors  who  sign 
the  deed.  Signing  the  deed  is  a  condi- 
tion precedent  to  Uie  payment  of  the  com- 
position, and  this  objection  is  fatal  to  the 
deed. 

[Martin,  B. — The  case  is  directly  witbin 
the  Lord  Chancellor's  judgment  in  Ex 
parte  Cockbum  (7).] 

The  CouHT  then  called  on — 

O.  TayUr  to  support  the  plea. — ^It  is 
not  necessary  that  a  deed,  in  order  to  be 
valid  and  within  the  Bankruptcy  Act,  1861, 
should  be  a  deed  made  between  the  debtor 
and  aU  his  creditors ;  it  is  a  perfectly  vaUd 
deed  if  it  does  not  exclude  any  crediton 
from  its  benefits.  This  point  was  de- 
cided in  Clapham  v.  Atkinson  (8).  The 
deed  in  that  case  was  between  the  debUx 
of  the  one  part  and  the  undersigned 
creditors  of  the  debtor  of  the  other 
part ;  there  the  deed  was  held  to  be  valid, 
and  the  present  deed  is  precisely  similar. 
Williams,  J.  in  that  case,  in  delivering 
the  judgment  of  the  Court,  said:  "The 
plaintiff  did  not  sign  the  deed ;  but  he  is 
bound  thereby  if  the  deed  fulfilled  the  con- 
ditions imposed  by  section  1 92.  of  the  Bank- 
ruptcy Act,  1861,  and  the  following  sec- 
tions. We  are  of  opinion  that  it  does.  It 
is  within  the  words  of  section  192,  being  a 
composition-deed  between  the  debtor  and 
his  creditors ;  and  it  is  not  shewn  that  any 
of  the  required  conditions  mentioned  in 
section  192.  of  the  statute  have  not  been 
observed  The  parties  intended  that  the 
deed  should  be  within  that  section,  as  it 
states  the  signing  creditors  to  be  the  le- 

(6)  88  Law  J.  Rep.  (zr.s.)  Q.B.  161 ;  i-a  4  B.  & 
S.  738. 

(7)  88  Law  J.  Rep.  (ir.8.)  Bankr.  17. 
(6)  Ante,  Q.B.  49. 
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quisite  majority  in  number  and  value. 
One  objection  was,  that  the  deed  was 
made  with  the  creditors  who  signed,  and 
not  with  all ;  but  all  the  creditors  have  the 
option  of  coming  in  and  signing.  There- 
fore the  objection,  on  this  ground,  fails." 
It  is  true  the  present  deed  states  that 
the  parties  of  the  second  part  should  receive 
the  composition  of  5s,  in  the  pound,  ^'  pay- 
able on  signing  the  deed";  but  the  words 
'^  on  signing  "  refer  only  to  the  time  of  the 
composition  being  payable ;  it  means,  on 
the  debtor's  signing  ^e  deed,  not  on  the 
creditor's  signing  it,  the  composition  should 
be  paid.  Upon  this  construction,  the  deed 
is  one  made  between  a  debtor  and  those 
creditors  who  execute,  but  made  for  the  bene- 
fit of  all  his  creditors ;  and  such  a  deed  is 
valid  according  to  all  the  ^authorities.  Here 
the  defendant  has  had  the  composition  ten- 
dered to  him ;  he  is  therefore  in  as  good  a 
position  as  those  creditors  who  have  signed. 
Hidson  V.  Barclay  (9)  shews  that  the 
statute  does  not  require  that  the  deed  should 
be  tendered  to  every  creditor  for  his  sig- 
nature. Blackburn,  J.,  in  delivering  the 
judgment  of  the  Court  of  Exchequer  Cham- 
ber, says :  "  The  Court  (that  is,  the  Court 
below)  impliedly  repeat  that  a  creditor  has 
a  right  to  have  a  deed  presented  to  him  for 
execution,  which,  when  executed  by  him, 
will  put  no  burthen  upon  him  to  which  he 
ought  to  be  subjected.  To  this  we  cannot 
assent.  There  is  no  provision  in  the  statute, 
nor  is  there  anything  in  the  nature  of  the 
transaction  to  render  it  essential  that  the 
creditors  who  are  to  be  bound  by  the  deed 
should  have  an  opportunity  to  execute 
the  deed  at  alL  It  may  often  happen  that 
three-fourths  of  the  creditors  assent  to  the 
instrument  before  notice  of  it  is  given  to 
some  creditor,  either  because  his  residence 
is  not  known,  or  it  may  be  to  one  who  is 
not  asked  to  sign,  because  it  is  thought 
he  would  certainly  refuse ;  yet  surely  such 
a  creditor  would  be  bound  as  much  as  any 
other." 

[Baahwell,  B. — Suppose  a  man's  debt 
is  disputed,  what  step  is  he  to  take  to  get 
his  composition  ?] 

If  the  debtor  does  not  tender  the  compo- 
sition, then  the  creditor  can  sue  for  the 
original  debt,  but  if  he  make  the  tender 


then  the  creditor  can  get  the  composi- 
tion. 

[PiGOTT,  B. — Dingwell  v.  Edwards  {(o) 
is  an  express  authority  against  you. j 

There  the  Court  were  equally  divided. 
And  in  that  case  the  deed  contained  a  cove- 
nant to  pay  the  composition,  which  however 
was  limited  in  its  operation  to  those  cre- 
ditors who  assented  to  the  instrument 

[Bramwell,  B. — In  ordinary  composition- 
deeds  a  tender  and  refusal  does  not  discharge 
the  debt;  there  must  be  a  payment  of  the 
composition  money  into  court  to  make  the 
plea  good.  I  think  you  will  find  it  has  been 
so  held  in  Cooper  v.  Phillips  (10).] 

White  was  heard  in  reply. 

Pollock,  C.B. — ^I  am  of  opinion  that  our 
judgment  ought  to  be  for  the  plaintiff.  I 
think  this  case  is  so  clear,  and  so  distinctly 
within  the  Lord  Chancellor's  decision  in  Ex 
parte  Cockbum  (7),  which  has  been  so  fre- 
quently referred  to,  that  I  do  not  think  it 
necessary  to  do  more  than  to  say  that  in 
my  judgment  this  case  is  concluded  by  the 
judgment  given  in  that  case.  That  case  was 
decided  in  a  Court  not  merely  of  co-ordinate 
jurisdiction  with  this  Court,  but  a  Court 
peculiarly  acquainted  with  subjects  of  this 
nature.  I  am  quite  free  to  admit  that  I 
think  an  opposite  conclusion  might  have 
been  come  to  on  the  ground  that  the  statute 
made  all  the  difference,  and  prevented  the 
rule  of  law  that  has  been  alluded  to,  and 
which  is  the  foundation  of  the  decision  in 
Ex  parte  Coddmm(7)  from  applying.  But 
I  think  we  are  bound  by  the  Lord  Chan- 
cellor's decision.  He  has  acted  upon  a  view 
of  the  law  which  undoubtedly  has  been 
recognized  for  a  century.  I  may  say,  that  if  a 
deed  be  made  inter  partes^  no  person  can  sue 
upon  it  who  is  not  a  party.  Here  the  defen- 
dant is  entitled  to  nothing  unless  he  signs 
the  deed.  That  is  not  what  the  statute 
intended.  The  statute  intended  that  all  the 
parties  to  the  deed  should  be  npon  the  same 
footing  whether  they  signed  the  deed  or  not. 
Those  who  signed  the  deed  and  those  who 
did  not  sign  it  are  not  in  the  same  position, 
and  I  think  that  makes  this  deed  void,  and 
that  therefore  the  plaintiff  is  entitled  to  our 
judgment. 

Mabtin,  B. — I  did  not  understand  Mr. 


(9)  8  H.  ft  C.  861. 


(10)  1  Cr.  M.  k  R.  649. 
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White  as  mgiiig  the  objection  that  this 
was  a  deed  inter  paries^  and  that  the  non- 
assenting  creditors  could  not  sae  upon  it. 
But  it  seems  to  me  that  upon  the  other  ques- 
tion— ^what  is  the  true  meaning  of  this  deed 
— there  must  be  judgment  for  the  plaintiff. 
Mr.  Tayler  has  argued  that  the  words 
*'  payable  on  signing,"  mean  on  the 
signing  by  the  debtor,  but  to  give  them  that 
meaning  would  be  to  violate  all  the  gram- 
matical principles  of  the  English  language, 
and  read  the  words  in  a  sense  quite  differ- 
ent fiom  that  which  they  express.  That,  I 
dare  say,  has  very  often  been  done  for  the 
purpose  of  supporting  these  deeds.  But 
this  deed  seems  to  express,  as  clearly  as 
words  can,  that  the  creditor  is  to  sign  the 
deed,  and  that  then  and  there  upon  the 
spot  he  is  to  be  paid  his  composition-money, 
and  that  Mb  signature — ^that  is,  the  signing 
the  deed  by  the  creditor — ^is  a  condition 
precedent  to  his  getting  the  money :  that  is 
the  true  meaning  of  these  words.  The  lan- 
guage of  the  Lord  Chancellor  in  the  case 
referred  to  is  as  plain  and  distinct  as  it 
possibly  can  be,  and  what  he  says  is :  ^*  To 
render  a  deed  of  composition  and  release 
binding  on  the  minority  of  the  creditors 
who  have  not  executed  or  assented  to,  or 
approved  of  it  in  writing,  it  is  necessaiy  that 
the  non-assenting  creditors  should  stand  un- 
der the  deed  in  the  same  situation  and  with 
the  same  advantages  as  ...  .  the  creditors 
forming  the  majority."  That  is  in  the  first 
judgment  In  the  second  he  says  :  ^'  As  I 
explained  on  a  former  occasion,  in  my  view 
of  the  statute,  a  deed  to  bind  creditors  who 
have  not  executed  it  must  be  a  deed  which 
places  the  parties  who  execute  and  the 
parties  who  have  not  executed  it  precisely 
on  an  equal  footing  in  point  of  law.'**  Now, 
whether  that  is  expressed  in  direct  lan- 
gua^  in  the  statute  or  not,  I  am  sure 
I  know  not;  but  it  is  clearly  to  be  im- 
plied from  it  It  would  be  the  greatest 
injustice  that  by  possibility  could  be 
that  the  assenting  creditors  should  be 
in  a  condition  to  make  better  terms  for 
themselves  than  for  the  non-assenting  cre- 
ditors. If  the  statute  enables  these  assent- 
ing creditors  to  bind  others,  common  and 
ordinary  justice  would  certainly  render  it 
necessaiy  that  the  parties  who  by  assenting 
to  the  deed  can  bind  others  who  do  not  assent 
to  it  should  not  put  themselves  on  a  better 


footingthan  those  otheiBL 
very  words  of  this  deed  provide  tlist  the 
parties  who  do  not  assent  shall  get  nodung. 
That  is  a  plain  and  direct  provinoa  in  iim 
deed.  I  also  agree  with  my  Brother  Figott 
that  the  late  case  of  DmgtKll  v.  Edvardi 
(6)  and  the  case  of  IlderUm  v.  JeweU  (5), 
in  principle  are  just  the  same,  and  it  seems 
to  me  that  the  plaintiff  is  entitled  to  judg- 
ment 

Bramwell,  R — ^I  am  of  the  same  opin- 
ioiL  I  believe  that  the  case  of  UdeirUm 
V.  Jewdl  (5)  is  in  point  That  is  almost 
enough  to  say  upon  the  matter.  I  am 
not  sure  that  tiiere  may  not  be  some 
case  in  point  the  other  way.  But  stall 
I  think  IlderUm  v.  JeuM  (5)  is  plainly 
in  point  I  cannot  help  making  one  re- 
mark, that  the  law  upon  these  matters,  and 
also  the  cases,  are  in  a  very  unfortmiate 
condition.  I  think  it  ought  to  be  remem- 
bered it  is  more  easy  to  follow  an  act  of 
parliament  than  the  cases  that  build  it  up. 

PiGOTT,  R — I  am  of  the  same  opinioii. 
I  think  this  deed  is  a  deed  whidi  is  a  veiy 
crude  document,  to  say  the  least  of  it  I 
very  much  doubt  whether  the  framer  of  it 
himself  quite  knew  whether  he  intended  to 
include  all  the  creditors,  or  only  those  of 
the  second  part  It  is  enough  to  say  that, 
reading  the  deed,  it  is  clear  upon  the  plain- 
est construction  of  the  language  that  the 
parties  are  only  to  get  their  composition  on 
signing  the  deed.  On  that  supposition  thoee 
who  do  not  sign  are  not  entitled  to  it 
according  to  the  case  <Jf  Din^weU  v.  Ed- 
wards (6).  It  is  quite  enough  therefore  to 
decide  this  case  upon  that  authority.  I 
may,  however,  ispeaJdng  for  myself  say  I 
think  it  an  unpleasant  duty  to  have  to  sit 
and  give  judgment  upon  cases  of  this  kind, 
where  we  are  asked  to  support  these  deeds, 
or  overturn  them,  on  the  most  technical 
objections  of  fonn,  without  the  least  regard 
to  the  substance  of  the  matter.  I  still  hope 
that  a  very  short  form  of  deed  may  be 
brought  before  the  legislature  and  sanc- 
tioned as  binding  on  all  parties;  for  aU  the 
community  have  a  great  interest  in  haring 
this  matter  settled;  and  not  by  continuing 
litigation  making  it  m'bre  unsettled  eyeiy 
day. 

Judgment  for  ike  plamlif. 
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VemdoT  and  Purchager  —  CondUtons  of 
Sale — Depokit — InUreH — Expenses  of  Inr 
vestigaimg  TiHe, 

The  plaitUtff  purchased  land  of  the  defm- 
danis  auhject  a/mcngst  others  to  the  following 
conditions  of  sale:  Fourth^  that  within 
twenty-one  days  'from  the  date  of  the  sale 
the  vendors  tJiould  deliver  an  abstract  of 
title  to  the  purchaser;  seventh^  that  if  any 
purchaser  make  any  o^fections  or  requisi- 
tions in  respect  of  the  title  within  thirty-five 
days  from,  the  day  of  sale,  the  vendors  shall 
be  at  liberty  at  their  election  either  to  answer 
such  objection  or  to  rescind  the  sale  on 
repaying  the  deposit  without  ifUerest,  and  , 
without  incurring  any  liability  to  pay  any 
of  the  expenses  for  investigating  the  title; 
eighth^  that  all  rights  of  the  vendors  to  hold 
the  purchaser  to  have  waived  all  objections 
or  requisitions  not  made  vdthin  the  time 
specified  as  aforesaid,  and  such  right  of  the 
vetuiors  to  rescind  the  contract  shall  not  be 
deemed  to  be  waived  or  in  any  manner  affected 
or  prejudiced  by  any  negotiation  as  to  any 
objections  or  requisitions  or  attempt  to  obviate 
or  comply  vnth  the  same.  The  sale  took  place 
on  the  30th  of  July  1861,  and  a  deposit  of 
lOOL  was  paid  to  the  vendor^  solicitor.  The 
abstract  of  title  was  not  delivered  until  the 
2nd  of  November,  On  the  Sth  of  November 
the  vendee^  solicitor  wrote  to  the  vendors^ 
solicitor y  stating  that  the  vendors,  wlvo  were 
trustees,  in  his  opinion  ^^had  no  power  to 
sell,  and  that  it  was  not  worth  while  going 
into  the  title*^;  he  also  wrote,  on  the  2%ih, 
detfiring  "  to  know  whether  the  vendors  would 
rescind  the  contract  or  insist  upon  specific 
performance,**  On  the  ZOth  of  November 
the  vendor^  solicitor  ansitferedy^^That  he  was 
satisfied  that  they  had  power  to  sell,  and  that 
his  clients  would  expect  the  vendee  to  complete 
thepurchase, "  The  vendees  thereupon  incurred 
expensesin  investigating  the  title,  andit  turned 
out  that  the  trustees  had  no  poufer  to  sell,  and 
ihey,on  the  2lst  of  December  1861,  declined 
to  complete  the  purchase,  and  claimed  to  be 
paid  interest  on  their  deposit  and  the  ex- 
penses of  investigating  the  title,  A  further 
correspondence  was  continued  until  the  17  th 
of  November  1862: — Held,  on  these  facts, 
that  the  vendors  could  not  elect  to  rescind 
Ifiiw  Sbmm,  84.— BxoHiEQ. 


the  contract  under  the  seventh  condition, 
and  that  there  teas  no  negotiation  withiti^ 
the  meaning  of  the  eighth  condition,  and 
that  therefore  the  vendee  was  entitled  to 
recover  interest  on  the  deposit  and  the  ex- 
penses of  investigating  the  tills. 

This  was  a  special  casb,  stated  by  con- 
sent of  the  parties  and  in  pursuance  of  an 
order  of  CSiannell,  B. 

By  his  last  wUl  and  testament,  duly 
executed,  and  dated  on  the  14th  of  Novem- 
ber 1860,  W.  Wildgoose,  of  Moriey  Street, 
Birmingham,  devised  and  bequeathed  aU 
his  real  and  personal  estate  whatsoever 
and  wheresoever  unto  J.  Lee,  of  Crick, 
near  Derby,  and  G.  O.  Curtis,  of  Highgate, 
near  Birmingham,  their  heirs,  executors 
and  administrators,  upon  trust  for  his  wife, 
Hannah  Wildgoose,  during  her  life,  and 
for  that  purpose  to  permit  her  to  have  the 
use  and  enjoyment  of  such  part  thereof  as 
should  not  produce  income,  and  to  permit 
her  to  receive  the  income  of  such  part  as 
should  produce  income,  and  upon  her 
decease  upon  trust,  as  soon  as  conveniently 
might  be,  to  convert  the  whole  of  his  said 
estate  into  money,  and  for  that  purpose 
to  sell  such  parts  as  should  not  consist  of 
money  or  securities  for  money  either  by 
public  auction  or  private  contract,  with 
liberty  from  time  to  time  to  buy  in  any 
part  thereof  at  any  auction,  and  to  rescind 
or  vary  the  terms  of  any  contract  for  sale 
that  might  have  been  entered  into,  and  to 
convey  such  parts  of  the  said  estates  as 
from  time  to  time  should  be  sold  in  such 
manner  as  the  respective  purchasers  thereof 
should  direct;  and  he  declared  that  such 
purchasers  respectively  should  be  exone- 
rated from  all  responsibility  in  respect  of 
the  application  of  tiie  monies  paid  by  them 
to  the  trustee  or  trustees  for  the  time  being 
of  his  said  will,  and  the  trustees  were  to 
stand  possessed  of  the  monies  arising  from 
such  sales  upon  trust  to  invest  the  same 
on  securities  as  therein  mentioned,  and  to 
pay  the  aimual  income  in  equal  moieties 
to  testator's  son  and  daughter  for  their 
respective  lives,  and  after  their  death  the 
trustees  were  to  stand  possessed  of  the  trust 
funds  for  tbe  issue  of  the  son  and  daughter 
in  equal  shares  as  therein  mentioned. 

W.  Wildgoose,  the  testator,  departed  this 
life  shortly  after  the  execution  of  his  said 
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will,  withoQt  having  reyoked  or  in  anywise 
altered  the  same. 

Hannah  Wildgoose  is  still  living,  and 
likewise  the  testator's  son  and  daughter. 

On  the  30th  of  July  1861,  J.  Lee,  G.  C. 
OnrtiB,  and  Hannah  Wildgosoe  pnt  up  for 
saleby  public  auction,  in  four  lots,  under  the 
conditions  of  sale  hereinafter  mentioned, 
certain  land  in  the  county  of  Derby,  which 
had  passed  to  them  by  the  said  devise: 

The  clauses  in  the  conditions  of  sale, 
which  are  material,  are  the  following : 

3rd.  That  each  purchaser  shall  imme- 
diately after  the  sale  pay  a  deposit  in  tHe 
proportion  of  10/.  for  eveiy  100/.  of  his 
purchase>money  into  the  hands  of  the  ven- 
dors' solicitor,  and  sign  an  agreement  for 
payment  of  the  remainder  on  the  31st  of 
October  1861,  at  the  office  of  the  vendors' 
solicitor,  at  which  time  and  place  the  pur- 
chase is  to  be  completed,  and  if  from  any 
cause  whatever  the  purchase  shall  not  be 
completed  on  the  said  Slst  of  October  1861, 
the  purchaser  shall  pay  interest  on  the 
remainder  of  his  purchase-money  after  the 
rate  of  5/.  per  cent  per  annum  from  that 
day  until  the  purchase  shall  be  completed, 
and  shall  from  the  same  day  be  entitled  to 
the  rents  and  profits  thereof.  All  outgoings 
payable  by  the  landlord  up  to  the  said 
3l8t  of  October  will  be  discharged  by  the 
vendors. 

4th.  That  within  twenty-one  days  from 
the  date  of  the  sale  the  vendors  shall,  at 
their  own  expense,  make  and  have  ready 
for  delivery  at  the  office  of  their  solicitor 
to  the  several  purchasers  or  their  solicitors, 
an  abstract  of  the  title  of  the  vendors  to 
the  several  lots. 

6th.  That  each  purchaser  shaU  make  his 
objections  and  requisitions,  if  any,  in  respect 
of  the  title  to  the  lot  bought,  and  send  the 
same  to  the  vendors'  solicitor  within  thirty- 
five  days  from  the  day  of  sale,  and  all 
objections  and  requisitions  which  shall  not 
be  made  within  the  time  specified  shall  be 
taken  to  be  waived. 

7  th.  That  if  any  purchaser  make  any 
objections  or  requisitions  in  respect  of  the 
title  to  the  lots  within  thirty-five  days  from 
the  day  of  the  sale  as  aforesaid,  the  vendors 
shall  be  at  liberty  at  their  election  either 
to  answer  such  objection  and  comply  with 
such  requisitions,  or  to  rescind  the  contract 
for  sale  on  repaying  the  deposit  alone,  with- 


out interest  for  the  same,  or  for  any  oUier 
part  of  the  purchase-money,  and  ^thaut 
incurring  any  liability  to  pay  to  such  par- 
chaser  any  of  the  expenses  for  investigatuig 
the  title  or  otherwise: 

8tL  That  such  rights  as  aforesaid  of  the 
vendors  to  hold  the  purchaser  to  hsye 
waived  all  objections  or  requisitioiiB  not 
made  within  the  time  specified  as  aforesaid, 
and  such  right  of  the  vendors  to  rescind 
the  contract  as  aforesaid  shall  not  be 
deemed  to  be  waived,  or  in  any  manner 
affected  or  prejudiced  by  any  negotiaticHi 
as  to  any  objections  or  requisitions  or 
attempt  to  obviate  or  to  comply  with  the 
same  respectively. 

The  plaintiff  became  the  pnrdias^  of 
lots  2.  and  3.  at  the  price  of  49L  per  acre  for 
lot  2,  containing  15  a.  1  r.  15  p.;  of  422.  per 
acre  for  lot  3,  containing  8  a.  Or.  7  p.,  and 
paid  a  deposit  of  lOOL  in  respect  tiiereof, 
and  signed  an  agreement  for  the  payment 
of  the  remainder  under  the  3rd  condition  of 
sal& 

The  following  is  the  copy  of  the  covenant 
of  purchase,  which  was  signed  by  the  plain- 
tiff and  by  Mr.  Brooks,  the  agent  authorized 
by  thedefendants :  " Be  it  remembered,  that 
at  a  sale  by  auction,  this  30th  of  July  1861, 
of  the  property  mentioned  in  the  above- 
written  particuLurs,  W.  Gardom,  of  Bake- 
well,  shoemaker,  was  the  highest  bidder  for 
and  was  declared  the  purchaser,  subject  to 
the  above- written  condition,  of  lots  2.  andl 
in  the  particulars  annexed,  at  the  prioe  of 
49/.  per  acre  for  lot  2,  and  42^  per  acrelbr 
lot  3,  and  has  paid  into  the  hands  of  Mr. 
Jessop,  the  vendors'  solicitor,  the  sum  of 
100^  by  way  of  deposit  and  in  part  pay- 
ment of  his  said  purchase-money,  and  here- 
by agrees  to  pay  to  the  vendors  at  the  above- 
named  office  of  Mr.  Jessop,  on  the  31st  of 
October  next,  the  remainder  of  the  purchase- 
money.    As  witness  our  hands." 

The  particulars  referred  to  as  above 
written  and  annexed  contained  a  full  and 
sufficient  description  of  the  lots  2.  and  3. 
respectively. 

On  the  8th  of  August  1861,  and  again 
on  the  12th  of  September  in  the  same  year, 
Mr.  Taylor,  the  plaintiff^s  solicitor,  applied 
by  letter  to  Mr.  Jessop,  the  defendiant's 
solicitor,  for  the  abstract  of  the  defendant's 
title;  but  firom  difficulties  which  arose  m 
obtaining  some  of  the  necessary  deeds,  the 
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defendants  were  unable  to  fttmiah  the  ab- 
stnct  nntil  the  2nd  of  Noyember  1861,  on 
which  day  Mr.  Jeasop  delivered  the  same 
to  Mr.  Taylor. 

After  tiie  deliveiy  of  the  abstract  Mr. 
Taykv  wrote  the  following  letter  to  Mr. 
Jessop:'' November 8th,  1861.  Wildgoose's 
sale. — I  have  not  yet  perused  this  abstract, 
bat  I  have  just  been  glancing  over  the  sheets 
and  am  struck  with  the  last  testator^s  will, 
whereby  he  devises  to  trustees  in  trust  for 
his  wife  for  life  and  then  to  selL  You  say 
in  a  note  she  is  living  and  will  join  in 
the  conveyance:  how  do  you  make  oat  the 
power  of  sale  has  aiisenl  P.& — Of  course 
this  query  is  merely  preliminary,  and  is  not 
to  prejudice  our  right  to  make  complete 
requisitions  afterwards,  but  it  does  not 
seem  to  me  worth  while  going  on  further, 
unless  my  present  view  that  there  is  not 
as  yet  any  power  of  sale  be  successfully 
combated." 

After  this  letter  some  further  correspond- 
ence took  place  between  Mr.  Taylor  and 
Mr.  Jessop  apon  the  question,  whether  the 
trnstees  had  power  to  sell,  and  on  the  28th 
of  November  Mr.  Taylor  wrote  the  follow- 
ing letter  to  Mr.  Jessop:  ''I  am  obliged 
for  the  copy-win,  and  regret  I  can  see 
nothing  in  it  enabling  a  sale,  except  the 
express  power  of  sale  which,  notwitluBtand- 
ing  the  cases  to  which  you  refer  and  my 
farther  consideration  of  Uie  matter,  I  must 
still  contend  does  not  come  into  force  with 
its  incidental  authority  to  give  receipts 
until  after  the  widoVs  death.  Under  these 
circumstances,  my  client  wishes  to  with- 
draw from  the  purchase.  Please  let  me 
know  as  soon  as  you  can  whether  you 
rescind  the  contract  and  return  the  deposit 
or  whether  you  insist  on  specific  perform- 
ance by  us.  In  the  latter  event  I  will 
within  a  reasonable  time  send  you  formal 
queries  and  requisitions  on  the  whole  title; 
but  as  yet  I  have  not  gone  into  the  general 
title,  not  thinking  it  right  to  incur  that 
expense,  when  apparently  an  insuperable 
objection  lies  on  the  surface." 

To  this  letter  Mr.  Jessop  replied  as 
follows:  '< November  30th,  1861.— I  am 
satisfied  that  we  have  now  power  to  sell, 
and  will  thank  you  to  send  me  your  queries 
on  the  title,  as  my  client  will  expect  yours 
to  complete  the  purchase." 

After  this  letter  the  plaintiff's  solicitor 


went  into  an  examination  of  the  title  and 
laid  the  abstract  of  title  before  counsel  to 
advise  on  the  purchaser's  behalf  and  the 
deeds  were  compared  with  the  abstract. 
After  the  plaintiff's  solicitor  had  obtained 
counsel's  opinion,  he  sent,  on  or  about  the 
3l8t  of  December  1861,  to  the  defendants' 
solicitor  certain  requisitions  and  observa- 
tions on  the  title  and  the  right  of  the 
defendants  to  sell,  the  fifth  of  which  was 
copied  from  the  opinion  of  his  counsel  on 
the  point  to  which  it  refers,  and  was  as  fol- 
lows :  ^'  The  attempted  sale  in  the  lifetime 
of  Hannah,  the  widow  of  W.  Wildgoose, 
the  testator  of  1860,  is  wholly  unautho- 
rized. She  cannot  by  her  concurrence  acce- 
lerate the  period  of  sale,  nor  would  the 
concurrence  of  the  son  and  daughter  remove 
the  objection,  as  the  contingent  interests 
of  their  unborn  issue  cannot  be  bound; 
as  against  such  issue  the  proposed  sale  and 
conve3rance  would  be  a  plain  breach  of  trust, 
in  which  of  course  the  purchaser  would  be 
involved.  This  is  too  clear  to  admit  of  any 
discussion." 

The  plaintiff's  solicitor  wrote  a  letter 
accompanying  these  requisitions,  stating 
that  it  became  his  duty  on  the  part  of  the 
plaintiff  to  decline  proceeding  further  with 
the  purchase,  and  requesting  that  the  deposit 
should  be  returned  with  interest  and  his 
expenses  paid 

The  defendants'  solicitor  did  not  at  first 
yield  to  the  objection  as  to  the  right  to  sell 
and  convey,  and  some  correspondence  took 
place,  and  the  matter  stood  over  till  the  Ist 
of  September  1862,  when  the  plaintiff's 
solicitor  again  wrote  to  defendants'  solicitor, 
requesting  that  the  matter  might  be  closed 
without  Norther  delay,  and  inclosing  his  bill 
of  costs,  and  requesting  payment  of  it,  and 
a  return  of  the  deposit  and  interest. 

On  the  11th  of  November  1862,  Mr. 
Jessop  and  Mr.  Taylor  had  a  personal  inter- 
view, and  at  that  interview  Mr.  Jessop 
objected  to  the  plaintiff^s  demand  for  interest 
on  the  deposit  and  costs.  On  the  17th  of 
November  1862,  Mr.  Jessop  wrote  a  letter 
to  Mr.  Taylor,  stating  his  willingness  to  pay  . 
back  the  deposit  without  interest  and  costs, 
and  that  on  hearing  from  Mr.  Taylor  that 
he  would  be  satisfied  with  this,  he  would 
send  him  a  cheque  for  the  amount.  Some 
further  correspondence  took  place,  in  which 
the  plaintiff  8  solicitor  insisted  un  his  right 
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to  recorer  the  deposit  inA  interest  and 
costs,  and  the  defendants'  solidtor  denied 
the  right  to  interest  and  costs,  and  stated 
on  such  claim  being  abandoned  he  wonld 
at  once  send  a  cheque  for  the  deposit.  The 
writ  was  issued  in  the  present  action  on  the 
5th  of  December  1862.  Since  the  dedanir 
tion  was  delivered  the  1 00/.  deposit  has  been 
repaid,  and  no  question  is  to  be  raised  con- 
ceniing  such  deposit,  nor  does  the  plaintiff 
seek  for  damages  by  reason  of  the  non- 
deliveiy  of  an  abstract  in  due  time. 

It  is  admitted  that  the  defendants  did  in 
fact  make  and  deduce  such  title  to  the  pro- 
perty purchased  by  the  plaintiff  as  they  had, 
and  that  they  were  willing,  so  far  as  they 
had  power,  to  convey  sud^  property  to  the 
plaintiff,  and  were  ready  to  procure  the  con- 
currence  of  the  testator's  widow  and  of  his 
son  and  daughter  in  such  convejranoei 

The  defendants  contend  that  they  did 
not  by  the  conditions  of  sale  bind  them- 
selves to  make  a  good  title  to  the  property 
or  warrant  that  they  had  a  good  title  to  sell 
the  same.  That  upon  the  facts  above  stated 
as  to  the  making  and  rescinding  of  the  con- 
tract, the  plaintiff  is  not  entitled  to  recover 
interest  on  his  deposit  or  costs. 

The  plaintiff  contends  that  by  the  con* 
tract  and  conditions,  the  defendants  were 
bound  to  shew  that  they  had  a  good  title 
and  right  to  convey  the  property  to  the 
plaintiff,  subject  to  Uie  power  of  rescinding 
the  contract  given  to  the  vendors  by  the 
condition.  And  that  upon  the  £ftcts  stated 
the  defendants  were  not  entitled  to  rescind 
and  did  not  rescind  the  contract  aocordiAg 
to  the  conditions,  and  that  the  plaintiff  is 
entiUed  to  recover  interest  on  his  deposit 
and  costs. 

The  question  for  the  Court  is  whether, 
under  the  circumstances  stated,  the  plaintiff 
is  entitled  to  recover  interest  on  the  deposit 
and  the  costs  of  investigating  the  title  or 
either  of  them.  If  the  Court  should  be  of 
opinion  that  the  plaintiff  is  entitled  to 
recover  the  said  interest  and  costs  or  ather 
of  them,  then  the  defendants  agree  that 
judgment  shall  be  entered  again^  them  by 
confession  or  otherwise,  as  the  Court  may 
think  fit,  with  costs.  And  if  the  Court 
should  be  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  the  interest  and  costs  or 
eiUier  of  them  in  tiiis  action,  then  the  plain- 
tiff agrees  that  the  judgment  shall  and  may 


be  entered  against  him  of  noL  pm^  or 
otherwise  as  the  Court  may  think  fit,  tnd 
that  judgment  shall  be  enterad  aoooniinj^, 
with  costs  of  defenca 

It  is  agreed  that  if  the  judgment  is  entoed 
for  theplaintiff^thedanu^es  shall  be  aapeoBed 
at  7/.  13s.  6d,  for  the  said  interest,  and  IbL 
for  the  sud  costs,  and  that  judgment  shall 
be  entered  for  either  or  both  of  the  said 
sums,  as  the  Conrt  may  diieoL 

Hayttj  Serj,  (Fit^aimn  JSUpkena  witii 
him),  for  the  plaintiff^  contended  that  as  the 
abstract  of  title  was  not  delivered  within 
the  twenty^one  days  after  tibe  sale,  and  the 
objections  and  requisitions  were  not  made 
within  the  tidrty-five  daya^  owing  to  the 
defimh  of  the  vendors  to  deliver  ike  ahstnct 
of  tiUe,  the  vendors  could  not  rescind  the 
contract  under  the  seventh  condition;  and 
that  the  fiicts  did  not  shew  any  negotaation  to 
obviate  the  objections  to  the  title  or  to  oom- 
ply  with  the  requisitions  made;  that  there- 
fde  the  plaintiff  was  entitled  to  recov^ 
interest  on  his  deposit  and  also  the  expenses 
he  had  incurred  in  investigating  the  title« 
He  dted  Tamur  ▼.  i8^t^(l)  and  Marleif 
V.  Cooke  (2). 

Lush^  for  the  defendants,  contended  that 
the  period  of  thirty-five  days  mentioned  in 
the  seventh  condition  was  a  limitation  of 
time  in  fieivour  of  the  sellera,  and  inasmudi 
as  the  sellers  had  not  delivered  the  abstract 
of  titie  in  time,  the  purchaser  mi^t  have 
refused  to  receive  it,  but  having  accepted  the 
abstract  he  had  waived  all  objecticm  to  its 
not  having  been  delivered  within  the  thirty- 
five  days.  That  the  eighth  condition  was 
inserted  in  the  ocmditions  of  sale  for  the 
puipose  of  meeting  the  objection  that  if  a 
negotiation  with  respect  to  an  objection 
to  title  were  prokmged  beyond  the  time 
limited  by  the  conditions  for  rescinding,  the 
vendor  lost  the  nf^  to  rescind ;  and  he 
contended  on  the  fiuts  that  there  was  a 
n^otiation  within  the  meaning  of  the 
dgfath  condition,  and  that  the  vendee  was 
only  entitled  to  a  retom  cf  hia  deposil 

PoiiU>CK,  GLR — ^I  am  of  opinion  that 
the  plaintiff  is  entitled  to  the  judgment  of 
the  Court.  This  is  a  case  which  tibe  Court 
are  called  upon  to  decide  under  dreom- 

(1>  10  SBnL  410. 
(S)  2IUn^l0e. 
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stances  that  the  parties  apparently  did  not 
contemplate^  and  for  whidi  th^  have  made 
no  provision.     The  seventh  condition  of 
sale  points  to  the  period  of  thirty-five  days 
within  which  any  objections  are  to  be  made^ 
and  if  the  objections  are  made  within  that 
period,  the  vendors  are  to  be  at  liberty  to 
either  answer  the  objection  and  comply  with 
the  requisitions  or  rescind  the  contract ;  and 
the  eighth  condition,  to  a  certain  esctent, 
enables  them  to  do  both,  that  is,  first  to  try 
to  comply  with  the  requisitions,  and  if  they 
cannot,  then  to  rescind.     That  is  the  true 
construction   of  the  seventh  and    eighth 
conditions  taken  together.     I  think  it  was 
well  pointed  out   by  my  Brother    Pigott 
in  the  course  of  the  argument  that  in  the 
present  case  these  two  conditions  did  not 
apply   because  there  was  no  negotiation, 
but  a  dispute :  the  vendee  saying  the  objec- 
tion he  had  made  was  a  good  one,  the  ven- 
dors saying  it  was  not  a  good  objection. 
If  the  vendors  had  by  any  correspondence 
proposed    instead,   that   some    indemnity 
should  be  given,  or  that  some  other  mode 
of  complying  with  the  requisitions  and  get- 
ting rid  of  the  objection  i^ould  be  adopted, 
it  would  come  within  the  eighth  condition. 
I  do  not  think  Mr.  Lush  has  answered  that 
by  saying  ^*  We  stand  upon  our  right,  on  the 
part  of  the  vendors,  to  enforce  the  contract." 
The  other  side  also  stand  upon  their  right, 
and   insist  that  their  objection  is  good, 
and  that  they  have  a  right  to  throw  up 
the  contract     The  parties  then  went   on 
corresponding  and  trying  to  persuade  each 
other,    and  each   insisting  that   he    was 
right  and  the  other  wrong.      Mr.   Lush 
argues  that  that  is^a  negotiation  within 
the  eighth  condition ;  I  do  not  agree  with 
him  on  that  point.     Too  long  a  period  has 
elapsed  certainly  to  enable  ike  vendors  to 
rescind;  and  if  we  are  to  suppose  the  time 
is  waived,  I  do  not  see  my  way  clearly  to 
know  how  it  was  extended,  or  how,  being 
waived  for  one  purpose,  it  was  not  waived 
for  another.    Upon  the  whole,  it  seems  to 
me,  and  the  ground  upon  which  I  give 
judgment  fertile  plaintiff  is  this, — ^giving 
the  fullest  effect  to  the  seventh  and  eighth 
Conditions  in  fsivour  of  the  vendors,  it  comes 
to  this :  by  the  seventh  condition  they  are 
to  comply  with  the  requisitions  or  rescind 
the  contract;  by  the  eighth  they  are  allowed 
not  to  do  that  immediately,  but  tocndeavour 


to  arrange  and  to  comply  with  them  if  they 
possibly  can.  I  think  the  case  of  Tanner  v. 
8mUh(l)  applies  the  moment  vendors  say 
*^  We  are  right ;  we  do  not  mean  to  do  any 
more.  You  say  you  are  right,  and  you  do 
not  mean  to  do  any  more.  We  therefore 
hold  you  to  the  bar^n."  I  think  after  that 
they  cannot  rescind.  For  these  reasons  it 
appears  to  me  that  judgment  should  be  for 
the  plaintiff. 

Bramwell,  B. — ^laiQ  of  the  same  opinion. 
I  cannot  help  thinking  that  this  is  a  very 
plain  case.  It  seems  to  me  that  the  seventh 
condition  isa  very  intelligible  and  reasonable 
one,  and  so  is  the  eighth  condition,  if  areason- 
able  limit  is  put  on  it.  A  man  undertakes  to 
sell  an  estate;  it  turns  out  from  some  objec- 
tion made  that  he  cannot  sell ;  he  reserves 
to  himself  the  liberty  to  say  if  the  contract 
is  not  as  represented,  here  ia  your  deposit. 
That  will  be  the  state  of  things  upon  the 
seventh  condition  only.  It  might  well 
be  he  would  desire  to  say,  I  am  entitled  to 
remove  the  objection,  or  I  think  I  can  point 
out  that  it  is  unfoiuided,  and  I  can  obviate 
it  by  some  equivalent  or  compensation,  and 
I  propose  to  negotiate.  But  then,  upon  that 
objection,  in  order  that  it  might  not  be 
said  I  am  bound  without  any  attempt  to 
remove  or  supersede  an  objection  of  this 
sort,  the  eighth  condition  is  put  in ;  and  if 
there  had  been  anything  of  the  kind  here,  I 
should  say  the  eighth  condition  would  reserve 
the  right  of  rescission,  as  my  Lord  has  pointed 
out.  But  the  parties  do  not  negotiate  as  to 
the  objections  or  requisitions,  or  attempt  to 
obviate  them,  but  the  defendants  stand  upon 
their  rights  and  say.  Your  objection  is  an 
ill-founded  one;  we  shall  not  negotiate  with 
you ;  we  assure  you  it  is  unfounded.  It  seems 
that  a  condition  of  this  description,  with  the 
meaning  the  defendant's  counself  puts  upon 
it,  would  be  an  unreasonable  one,  as  is 
shewn  upon  this  particular  case,  because  the 
plaintiff's  solicitor  says  there  is  an  objection 
upon  the  surface,  and  before  we  go  any 
further  I  point  it  out  at  once.  What  say 
the  defendantsi  We  insist  it  is  no  objection. 
The  plaintiff's  solicitor  yety  wisely  does 
what  is  objected  to;  he  says,  Well,  if  that  is 
BO,  I  shall  make  my  requisitions  to  the  title. 
I  shall  have  to  stand  upon  my  rights,  and  I 
may  as  well  have  as  many  strings  to  my 
bow  as  possible.  The  result  is,  he  is  put  to 
expense  in  cousei|ueuce.    I  think  that  in 
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reason  and  good  sense  the  defendants 
have  lost  the  power  of  resdaaion,  and 
the  plaintiff  is  entitled  to  recover  in 
this  action.  There  is  a  difficulty  which  I 
mnst  advert  to,  and  it  is  this  :  the  defen- 
dants do  not  at  the  last  moment  offer  to 
rescind,  and  I  am  by  no  means  snre  that 
they  may  not  at  this  moment  say  we  never 
offered  to  rescind,  and  we  hold  you  the 
plaintiff  to  your  bargain  ;  bring  an  action 
against  va  for  not  complying  with  the  con- 
tract, or  file  a  bill  to  enforce  specific  per- 
formance. However,  upon  the  whole,  I 
think  our  judgment  should  be  for  the 
plaintiff 

PiGOTT,  B. — ^The  plaintiff  brings  an 
action  for  the  interest  on  his  deposit  and 
the  costs  necessarily  incurred  in  inves- 
tigiiting  the  title.  The  defendants  urge 
their  right  to  rescind  the  contract;  then  the 
question  is,  whether  they  have  a  right  to 
rescind  under  the  circumstances,  and  whe- 
ther they  have  rescinded.  Now,  there  really 
is  no  difficulty  in  the  construction  of  the 
seventh  and  eighth  conditions  of  sale.  It 
is  perfectly  plain  to  me  that  the  sellers  may 
at  their  election  either  rescind  or  n^otiate 
with  a  view  to  remove  an  objection.  The 
eighth  condition  says,  if  you  attempt  to 
remove  the  objection  by  negotiation  you 
shall  not  be  thereby  deemed  to  have  waived 
the  right  to  rescind.  Now,  upon  that  the 
purchaser  makes  an  objection  in  Uminey 
and  he  makes  it  in  the  most  business-like 
way,  and  accompanies  it  with  this  state- 
ment, **  My  client  therefore  wishes  to 
withdraw  from  the  purchase."  That  is 
what  he  says  in  his  letter  of  the  28th  of 
November  1861.  What  is  the  answer 
of  the  sellers  f  In  a  letter  of  the  30th  of 
November,  their  solicitor  says,  "  I  am  satis- 
fied we  have  power  to  sell ;  we  will  thank 
you  to  send  the  queries  on  the  title,  as  my 
clients  will  expect  yours  to  complete  the 
purchasa"  Is  that  a  negotiation  to  remove 
the  objection,  or  is  it  not,  in  point  of  &ct, 
an  election  to  hold  a  man  to  his  baigain ; 
an  election,  in  other  words,  not  to  rescind 
the  contract  upon  the  part  of  the  vendors, 
but  to  hold  the  vendee  to  the  contract!  I 
think  the  plaintiff  is  entitled  to  recover  the 
whole  of  the  amount  he  claims. 

Jud^fment  for  the  plaintiff. 


1865. 
May 
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Nuimmce — Fifing  BoekeU — Frigklamg 
Orauie. 

To  a  dediiratum  alleging  that  the  defen- 
dcmty  with  intent  io  fnghien  away  gnnue 
from  the  plaintiff* s  landy  fired  and  exploded 
rockets  and  fireworks  eo  as  io  be  a  wdsante^ 
the  defendant  pleaded  that  he  committed  the 
supposed  grievance  in  order  to  prevmt  the 
plaintiff  from  footing  and  hUing  grout 
which  had  been  enticed  by  the  plaintiff nm, 
land  of  the  defendant^  and  also  in  order  to 
prevent  the  plaintiff  from  enticing  other 
grouse  which  might  be  enticed  by  hun  from 
the  defendant's  land  .-—Held,  that  the  pita 
was  no  answer  to  the  action. 

Declaration — ^Firstcount,  thattheplamtiff 
was  possessed  of  land,  yet  the  defendant,  weQ 
kiio^ri^Zpremi<»;,  on  diven  days  unUw- 
fully  and  wiUi  intent  to  drive  and  fii^ten 
away  grouse  and  other  game,  then  IsmMHj 
being  in  and  upon  the  land  of  the  plaintil!^ 
from  and  off  and  away  from  the  land  of 
the  plaintiff  to  certain  other  lands,  and  to 
prevent  the  plaintiff  from  hunting,  shooting, 
killing  and  taking  the  said  game  on  his 
land,  fired,  exploded  and  projected,  and 
caused  to  be  fiied,  exploded  and  projected, 
certain  offensive,  injurious,  noxious,  terri- 
fying and  dangerous  rockets,  fireworks, 
missUes,  projectiles  and  combustibles,  and 
made  and  caused  to  be  made  divers  lond, 
jarring,  annoying  and  disturbing  noisefl 
close  to  and  over  the  land  of  the  fJaintifi^ 
so  as  to  be  and  the  same  were  a  nuisance 
and  a  grievous  disturbance  to  the  plaintiff 
in  his  lawful  and  quiet  occupation  and 
enjoyment  thereof,  and  thereby  also  the 
plaintiff's  horses  and  cattle,  which  were 
then  lawfully  in  and  upon  the  land  of  the 
plaintiff^  were  then  greatly  alarmed,  terrified 
and  rendered  wild,  unmanageable  and 
furious,  and  impelled  to  run  and  rash 
violently  in  and  about  and  over  the  Umd 
of  the  plaintiff,  and  into  c«-tain  bogs  and 
quagmires  therein,  and  against  and  over 
the  walls,  banks  and  fences  of  the  land  of 
the  plaintiff,  and  to  break  down  and  destroy 
such  waUs,  banks  and  fences  of  the  plaintiiK 
and  to  escape  out  of  the  land  of  the  plain- 
tiff, and  to  go  at  huge ;  and  by  reason  of 
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the  premises,  the  said  horses  and  cattle 
sustained  great  injury  and  damage,  and 
became  and  were  rendered  vild,  dangerous 
and  unmanageable,  and  thereby  also  divers 
large  numbers  of  grouse  and  other  game, 
then  lawfully  being  in  and  upon  the  land 
of  the  plaintiff,  were  scared  and  frightened 
and  driven  off  and  away  from  the  land  of 
the  plaintiff,  which  otherwise  the  plaintiff 
might  and  would  have  shot,  hunted,  killed 
and  taken,  and  the  plaintiff  was  otherwise 
also  greatly  disturbed  and  damnified  in  the 
lawful  and  quiet  occupation  and  enjoyment 
of  his  land. 

The  second  count  was  in  trespass. 

Second  plea,  as  to  so  much  of  the  1st 
count  as  relates  to  the  said  grouse,  the 
defendant  says  that  before  the  time  of 
the  committing  of  the  said  supposed  griev- 
ances in  the  first  count  mentioned,  his  Grace 
the  Duke  of  Rutland  was  seised  in  fee  of 
certain  land  abutting  on  and  next  adjoining 
the  land  of  the  plaintiff  in  the  first  count 
mentioned,  and  was  entitled  to  the  exclu- 
sive right  of  shooting,  killing  and  taking 
grouse  on  his  land;  and  the  said  Duke 
before  the  committing  of  the  said  supposed 
grievances  had  gone  to  great  expense  in 
getting  up  and  preserving  great  numbers 
of  grouse  on  his  lands,  as  the  plaintiff  well 
knew,  and  the  defendant  says  that  just 
before  the  committing  of  the  said  supposed 
grievances  the  plaintiff  fraudulently  and 
wrongfully  and  with  intent  to  lure  and 
entice  the  said  grouse  away  from  the  said 
lands  of  the  said  Duke  on  to  the  lands  of 
the  plaintiff,  and  to  obtain  for  himself  the 
benefit  of  the  expense  so  incurred  by  the 
said  Duke  as  aforesaid,  laid  and  placed  on 
the  land  of  the  plaintiff  near  to  the  lands 
of  the  said  Duke  quantities  of  com  and 
other  substances  on  which  grouse  feed,  and 
thereby  then  lured  and  enticed  the  said 
grouse  in  the  first  count  mentioned,  and 
was  about  to  lure  and  entice  other  grouse 
away  from  and  out  of  the  land  of  the  said 
Duke  on  to  the  lands  of  the  plaintiff,  and 
was  then  and  there  about  to  shoot  and  kill 
the  said  grouse;  wherefore  the  defendant,  as 
the  servant  of  the  said  Duke  and  by  his 
command,  in  order  to  prevent  the  plaintiff 
from  shooting  and  killing  the  said  grouse 
so  lured  and  enticed  as  aforesaid,  and  from 
luring  and  enticing  the  said  other  grouse 
as  aforesaid,  committed  the  said  grievances 


in  this  plea  pleaded  to,  doing  no  more  than 
was  necessary  for  the  purpose  aforesaid. 

Demurrer  and  joinder  in  demurrer. 

Baylisy  in  support  of  the  demurrer. — 
The  question  is,  whether  when  a  person 
has  a  qualified  right  to  game  on  his  own 
land,  another  person  is  justified  in  disturb- 
ing the  game  by  means  which  amount  to  a 
nuisance,  as  by  sending  up  rockets,  firing 
guns,  and  throwing  stones.  It  is  clear  that 
the  defendant  cannot  so  act  The  plea  is 
bad  on  two  grounds :  first,  because  it  does 
not  cover  the  whole  declaration ;  it  is  con- 
fined to  the  first  count  *'  so  far  as  relates  to 
the  grous&"  The  wrongful  act  is  sending 
up  tibe  rockets,  the  consequence  of  that  act 
is  frightening  the  grouse.  The  declaration 
alleges,  by  reason  of  the  wrongful  acts  of 
the  defendant  the  plaintiff's  horses  and  cattle 
were  alarmed  and  terrified,  and  grouse  and 
other  game  were  scared  and  driven  off,  so 
that,  in  truth,  the  plea  is  a  plea  to  damages 
only  so  far  as  relates  to  the  grouse.  Se- 
condly, the  plea  is  no  answer  to  the  decla- 
ration. The  plaintiff  has  a  qualified  right 
to  the  game ;  whilst  they  are  on  his  land 
they  are  his  property.  A  man  enticing 
away  game  from  his  neighbour's  land  to  . 
his  own  land  is  guilty  of  no  unlawful  act 
Such  an  act  is  perfectly  lawful.  In  the  case 
ofKeeblev,  Hickering%ll{\)y  Holt, C. J.  puts 
this  case :  ^'  One  schoolmaster  sets  up  a 
new  school  to  the  damage  of  an  ancient 
school,  and  thereby  the  scholars  are  allured 
from  the  old  school  to  come  to  his  new." 
The  action  was  held  there  not  to  lie.  '*  But 
suppose  Mr.  Hickeringill  should  lie  in  the 
way  with  his  gun  and  fright  the  boys 
from  going  to  school,  and  their  parents 
would  not  let  them  go  thither,  sure  that 
schoolmaster  might  have  an  action  for  the 
loss  of  his  scholars."  Carrington  v.  Taylor 
(2)  is  also  in  point  for  the  plaintiff;  it  was 
held  in  that  case,  that  firing  at  wild  fowl  so 
near  to  a  decoy  as  to  make  the  birds  there 
take  flight,  was  evidence  of  a  wilful  dis- 
turbance of  and  damage  to  the  decoy  for 
which  an  action  is  maintainable  by  the 
owner.  There  is  a  great  distinction  between 
enticing  grouse  to  come  to  a  man's  land 
and  disturbing  grouse  and  frightening  them 
from  a  man's  land.  The  act  of  putting 
down  com  to  entice  them  is  a  lawfril  act; 

(1)  It  East,  n.  574. 

(2)  Ibid.  571. 
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the  act  of  firing  guns  to  fii^ten  them 
away  is  an  unlawful  act 

[Bbaiiwell,  B.  —  In  Cha$emor€  ▼.  Ri- 
thards  (3)  the  plaintiff  was  possessed  of  a 
8i>ring  onderground  which  sui^lied  his 
welL  The  defendant  dug  a  well  on  his  land, 
and  the  plaintiff's  spring  in  consequence 
dried  up.  The  only  remedy  the  plaintiff 
had  was  to  dig  his  well  deeper  and  so  retain 
^e  water  if  he  coukL] 

Yes ;  and  here  the  Duke  ought  to  offer 
better  inducement  to  the  grouse  to  remain; 
he  ought  to  feed  them  better.  In  Read  ▼. 
Edwards  {4)  it  was  held  to  be  actionable 
for  a  man  to  allow  his  dog,  knowing  him 
to  be  accustomed  to  chase  and  destroy  game, 
to  be  at  large  in  the  neighbourhood  of  a 
large  wood  which  the  dog  entered  and  did 
the  damage  complained  of,  and  Willes,  J., 
in  delivering  the  judgment  of  the  Ck)urt, 
says,  "  As  to  the  property  damaged  being 
game,  we  think  this  is  no  answer  to  the 
action,  because  the  law  recognizes  in  the 
proprietor  of  land  a  qualified  right  to  game 
whilst  it  is  upon  the  land."  So  in  StUton  ▼. 
Moody  (5),  the  Court  say,  "  If  one  start  a 
hare  in  my  close  and  kill  her  there,  it  is  my 
hare;  otherwise  if  he  hunt  her  into  the 
ground  of  a  third  person,  then  it  is  the 
hunter^s.  Blades  y.  Higgs  (6)  and  The 
Quern  V.  PrcUt  (7)  are  to  the  same  effect 

Wills. — It  may  be  admitted,  on  behalf  of 
the  defendant,  that  there  is  a  qualified  right 
to  game,  because  then  it  appears  more  clear 
that  the  plaintiff  has  done  wrong  in  enticing 
away  the  defendant's  grouse.  In  Keeble  v. 
Hiekeringill (l)y  at  p. 574,  Holt^C.J.  says — 
'*  Suppose  the  defendant  had  shot  in  his  own 
ground:  if  he  had  occasion  to  shoot  it  would 
have  been  one  thing,  but  to  shoot  on  pur- 
pose to  damage  the  plaintiff  is  another  thing 
and  a  wrong."  So  here,  to  entice  away  the 
defendant's  grouse  on  purpose  to  damage 
him  Lb  a  wrong;  the  plea  alleged  that  the 
act  was  fraudulently  done,  and  also  that 
what  the  defendant  did,  was  done  to  pre- 
vent other  grouse  from  being  enticed  over  to 
the  plaintiff's  land.  Here  is  an  attack  on  the 

(3)  2  Hurl,  k  N.  190;  8.e.  26  Law  J.  Bep.(H.s.) 
Exch.  393. 

(4)  34  Law  J.  Rep.  (N.s.)  G.P.  81. 

(5)  1  Salk.  669, 

(6)  IS  Ck>m.  B.  Bepw  844;  a.  o.  82  Law  J.  Rep. 
(N.8.)  C.P.  182. 

(7)  4  £.  &  £.  860;  a.  c.  24  Law  J.  Bep.  (v.s.) 
M.C.  118. 


defendant's  poesessoiy  right;  it  is  oonoeded, 
on  the  other  side,  that  tSie  grouse  an  the 
defendant's  as  long  as  they  are  on  the  defen- 
dant's land,  and  sXi  that  the  de&ndsnt  has 
done  is  to  protect  that  right  and  prevent 
that  right  from  being  invaded,  and  to  protect 
his  possessQiy  right  the  defendant  hasa  right 
to  firegnns  and  send  up  nx^ets  on  his  own 
land.  The  plaintiff  does  the  first  act,  and  ao- 
cording  to  the  allegation  in  this  plea  he  does 
it  with  the  intent  to  damage  his  nei^booTy 
and  on  general  demurrer  it  is  admitted  he 
does  it  with  the  intent  alleged.  The  plea  is 
therefore  good. 

[Martiv,  B. — ^Tou  cannot  distiiigiiish 
this  case  from  the  case  cited  from  11  East 
The  declaration  is  good  and  the  plea  is  bad.] 

Bay  lit  was  not  heard  in  reply. 

Pollock,  C.R — ^We  aie  aH  of  oinmon 
that  in  this  case  the  declaration  is  good  and 
that  the  plea  is  bad.  The  declaration  com- 
plains of  an  act  being  done  which  is  appa- 
rently ii^urious  and  done  for  the  porpoee 
whi<^  is  attributed  to  the  defendant  in  the 
declaration;  and  supposing  there  had  been 
no  plea  pleaded,  the  declaration  would  be 
good.  But  then  the  defendant  by  his  plea 
says,  ''You  have  done  me  some  wrong,  and 
I  have  been  endeavouring  to  redress  that 
wrong  by  doing  some  wrong  to  you."  If  a 
man  attacks  you  by  force  you  may  defend 
yourself  by  force;  but  you  cannot  commit 
some  other  wrong  of  a  totally  different  cha- 
racter by  way  of  repairing  or  avmding  the 
consequences  of  the  wrong  that  has  been 
done  to  you.  Tou  must  seek  redress  for 
that  wrong  in  a  lawful  and  proper  way.  If 
a  man  horsewhips  you  you  cannot  libel  him; 
or  if  he  libels  you  you  cannot  justify  the 
libel  by  horsewhipping  him  to  prevent  him 
doing  it  again.  On  these  grounds  it  appears 
to  me  that,  the  declaration  being  good  and 
the  plea  bad,  the  plaintiff  is  entitled  to  oor 
judgment. 

Martin,  B. — ^I  think  the  prindjde  of 
the  case  of  Carrington  v.  Taylor  (2)  derides 
this  case. 

Bramwkll,  B. — ^I  also  am  of  opinion 
that  the  plaintiff  is  entitled  to  our  judg- 
ment The  declaration  appears  to  me  to 
be  clearly  good.  It  alleges  that  the  plain- 
tiff, being  the  owner  of  certain  Iknd,  the 
defendant,  well  knowing  the  premises,  on 
divers  days  and  timesy  and  so  forthi  ui^w- 
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fiilly  and  with  iiitent  to  drive  and  frighten 
away  the  grouse  and  other  game  then  law- 
fully being  on  and  upon  the  said  land  of 
the  plaintiff  to  certain  other  landa,  and  to 
prevent  the  plaintiff  from  hunting,  shooting, 
Ac  and  so  on,  fired  rockets  and  made  a 
noise.  The  defendant  pleads  a  plea  which 
admits  the  declaration  to  be  true,  and  then 
sets  up  the  right  to  do  the  thing  complained 
of,  for  the  purpose  which  the  declaration 
attributes  to  the  defendant ;  that  is  to  do 
the  act  for  the  purpose  of  frightening  away 
the  game.  What  is  the  reason  given  4  The 
reason  given  is  this :  That  the  game  which 
the  defendant  frightened  away  was  game 
which  the  plaintiff  wholly  or  partially  got 
off  frx)m  the  Duke  of  Rutland's  land — say 
the  defendant's  land — ^the  Duke  having 
attracted  it  there  by  providing  food  for 
it,  or  taking  care  of  it,  and  then  the 
plaintiff,  improperly  attempted  to  get  it  on 
his  land  by  putting  down  some  grain  on 
his  land.  Then,  in  order  that  the  plaintiff 
may  not  shoot  the  game  which  the  plaintiff 
had  so  attracted,  and  in  order  tiiat  the 
plaintiff  may  have  no  inducement  to  go  on 
with  such  conduct — ^for  that  is  the  only 
meaning  of  preventing  him  from  alluring 
the  grouse  aforesaid  —  in  order  that  he 
should  be  without  inducement  for  such  acts 
as  that  the  defendant  did  the  thing  com- 
plained o£  It  appears  to  me  clearly  that 
the  plea  is  bad,  because  I  see  nothing,  in 
point  of  law,  to  prevent  the  plaintiff  from 
doing  that  which  the  plea  alleges  he  has 
done.  If  the  plaintiff  has  done  no  wrong, 
how  can  there  be  a  justification  for  the 
defendant's  act?  No  one  can  pretend  for 
a  moment  that  any  action  would  lie  at  the 
suit  of  the  Duke  against  the  plaintiff.  The 
truth  is  this :  without  saying  anything  as 
to  the  propriety  of  such  conduct  as  this 
between  gentiemen  and  neighbours,  the 
true  remedy,  I  take  it,  where  a  person 
knows  game  is  attracted  away  from  his 
land,  is  to  offer  them  stron^r  inducements 
to  remain.  It  is  really  like  the  case  I  men- 
tioned in  the  course  of  the  argument  of 
Chasemnre  v.  Richards  (3),  where,  if  a  man 
has  the  misfortune  to  lose  his  spring  by 
another's  digging  a  well,  the  proper  remedy 
is  for  him  to  dig  a  deeper  well. 
PiGOTT,  R  concurred. 

Judgment  for  tkeplainUff, 


1866. 

April  24, 25; 

May  3. 


THB  CfHESTBBFIBLD  AND 
MIDLAND  SILKSTONB  COIr 
LIER7  COMPANY  (uMITSD) 
V,  HAWKINS. 


Nbw  SkUIS,  34.--EXOBEQ. 


Debtor  and  Creditor — Bankruptcy  Act^ 
1861  (24  dh  2^  Viet.  e.  U4:),—Componiion 
Deed  —  Parties  —  Covenant  to  pay  Comr 
position, 

A  dted  of  eomposition  was  made  between 
certain  persons,  whose  names  and  seals  were 
subscribed  and  affixed  in  the  schedule  there- 
under written,  being  creditors  in  their  own 
right  solely,  or  in  co-partnership  with  others^ 
of  the  debtor,  of  the  first  part;  the  (Mtor  of 
^  second  part;  and  two  sureties  for  securing 
the  composition  of  the  third  part;  and  in 
which  the  parties  of  the  second  and  third 
parts  coffenanted  with  the  parties  of  the  first 
part,  and  with  aU  the  other  creditors  of 
the  debtor,  to  pay  them  a  composition 
of  lOs,  in  the  pound  on  their  respective 
debts:  —  Held,  that  as  the  non-assenting 
creditors  were  not  parties  to  the  deed, 
but  only  covenantees,  they  could  not  sue  for 
the  composition,  and  had  not  an  equal 
advantage  with  the  assenting  and  executing 
creditors,  and  that,  therefore,  the  deed  was 
not  valid 

Declaration  for  calls. 

Plea — ^That  before  the  time  of  the  com- 
mencement of  this  suit,  and  after  the 
accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  on  the  11th  of 
March  1864,  a  deed  was*made  between  the 
defendant's  creditors  of  the  first  part,  the 
defendant  of  the  second  part,  and  B.  Wade 
and  J.  Crossley  of  the  third  part,  relating 
to  the  debts  and  liabilities  of  the  defendant 
and  his  release  therefrom;  that  such  deed 
was  made  in  accordance  with  the  provisions 
of  the  Bankruptcy  Act,  1861,  in  that 
behalf ;  and  that  tiie  conditions  in  that  be- 
half mentioned  in  the  same  act  to  render  the 
said  deed  valid  and  effectual  and  binding 
on  all  the  creditors  were  observed,  and 
thereby  the  creditors  of  the  defendant, 
for  the  considerations  therein  mentioned, 
released  and  discharged  the  defendant 
from  all  debts  and  liabilities  of  the  de- 
fendant to  the  said  creditors  respectively, 
and  from  all  actions  and  suits  in  respect 
thereof. 

R 
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Replication — ^That  the  said  deed  was 
and  is  in  the  words  following  : 

''This  indenture,  made  on  the  11th 
of  March  1864,  between  the  several 
persons  or  parties  whose  names  and  seals 
are  subscribed  and  affixed  in  ike  schedule 
hereunder  torUten^  being  creditors  in  their 
own  right  solely^  or  in  eo- partnership 
with  othersy  of  W.  F.  Hawkins,  of  Hel- 
per, in  the  county  of  Derby,  com  and 
seed  merclumt,  executing,  assenting  to,  or 
approving  of  these  presents,  of  the  first 
part,  W.  F.  Hawkins  of  the  second  part, 
and  B.  Wade  and  J.  Crossley  of  the  third 
part :  Whereas  the  said  W.  F.  Hawkins  is  in- 
debted to  the  several  creditors  aforesaid  in 
the  several  sums  set  opposite  to  their  respec- 
tive names  in  the  schedule  hereunder  written, 
and  is  and  may  be  indebted  to  divers  other 
persons  or  corporations  in  divers  other  sums; 
and  whereas  the  said  W.  F.  Hawkins  being 
unable  to  pay  in  full  the  sums  so  owing 
by  him  as  aforesaid,  the  said  several  parties 
hereto  of  the  first  part  have  lately  agreed  to 
accept  a  moiety  of  Uieir  said  respective  debts, 
payable  in  manner  and  at  the  times  herein- 
after mentioned,  in  fiill  payment  and  dis- 
chaige  of  such  debts  respectively,  and  have 
agreed  to  execute  to  the  said  F.  W.  Haw- 
kins such  release  as  is  hereinafter  contained, 
and  the  said  B.  Wade  and  J.  Crossley  have 
agreed  to  guarantee  the  pa3rment  of  the 
aforesaid  composition  in  manner  hereinafter 
contained ;  and  whereas  it  is  intended  that 
these  presents  shall  operate  under  the  Bank- 
ruptcy Act,  1861,  s.  192;  now  this  inden- 
denture  vdtnesseth,  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the 
premises  and  of  the  covenant  for  payment 
of  the  aforesaid  composition  in  manner  here- 
inafter contained,  the  said  several  parties 
hereto  of  the  first  part  and  all  other,  if  any, 
the  creditors  of  the  said  W.  F.  Hawkins, 
whether  persons,  partnerships  or  corpora- 
tions, do  hereby,  for  themselves  respectively 
and  for  their  respective  executors,  adminis- 
trators and  successors,  and  not  one  of  them 
for  the  acts  and  deeds  of  the  others  or  other 
of  them,  but  each  and  every  of  them  doth 
hereby  for  himself  or  themselves,  and  for 
his  or  their  own  acts,  heirs,  executors  and 
administrators  only,  covenant  with  the  said 
W.  F.  Hawkins,  his  executors  and  adminis- 
trators, that  this  present  covenant  shall 
operate  and  enure,  and  may  be  pleaded  in 


bar  as  a  good  and  effectual  release  and  dis- 
charge of  all  and  all  manner  of  actions, 
suits,  bilk,  bonds,  writings,  obligatory  debts, 
accounts,  sum  and  sums  of  money,  judg- 
ments,   extents,    executions,    claims  and 
demands  whatsoever,  both  at  law  and  in 
equity,  or  otherwise  howsoever,  which  they, 
or  any  of  them,  their  or  any  of  their  h^ 
executors,  administrators  or  successors,  now 
have  or  hath,  or  hereafter  shall  or  may  have, 
challenge,  claim  or  demand  against  W.  F. 
Hawkins,  his  heirs,  executors  or  adndnis- 
trators,  or  any  of  them,  for  or  by  means  or 
on  account  of  all  and  every  or  any  of  the 
debts  to  them,  or  any  of  them  respectively, 
due  and  owing  from  the  said  W.  F.  Haw- 
kins as  aforesaid,  or  of  any  interest  or  com- 
mission due  ordemandable  for  the  same,  or 
for  or  by  reason  or  on  account  of  any  other 
matter,  cause  or  thing  whatsoever  in  respect 
of  the  said  debts :  Provided  always,  and  it 
is  hereby  agreed  and  declared,  that  nothing 
herein  contained  shall  extend  to  prevent  the 
said  creditors,  parties  to  or  bound  by  these 
presents,  or  any  of  them,  or  their  or  any  of 
their  partner  or  partners,  heirs,  executors, 
administrators,  successors  or  assigns,  from 
enforcing  or  otherwise  obtaining  the  full 
benefit  and  advantage  of  any  charge  or  lien 
which  they,  or  any  of  them,  now  have  or 
hath  upon  any  estate  or  effects  of  the  said 
W.  F.  Hawkins  or  any  other  person  or 
persons,  or  from  suing  or  prosecuting  any 
other  person  or  persons  than  the  said  W.  F. 
Hawkins,  his  heirs,  executors  or  adminis- 
trators, who  is,  are  or  shall  or  may  be  liable 
or  accountable  to  pay  or  make  good  to  any 
of  the  said  creditors  all  or  any  part  of  their 
said  respective  debts,  either  as  indorsees  or 
acceptors  of  any  bill  or  biUs  of  exchange, 
or  promissory  note  or  notes,  or  as  being 
bound  in  any  bond  or  bonds,  obligation  or 
obUgations,  or  otiier  instrument  or  instru- 
ments, or  as  being  liable  or  accountable  for 
the  payment  of  any  such  debt  or  debts, 
without  having  subscribed  any  bill,  note, 
bond  or  other   instrument    whatever,    or 
otherwise  howsoever,  as  if  these  presents 
had  not  been  made.     And  this  indenture 
further  witnesseth,  that  in  further  pursuance 
of  the  aforesaid  agreement,  and  in  consider 
ation  of  the  premises,  the  said  W.  F.  Haw- 
kins doth  hereby,  for  himself,  his  heirs, 
executors    and    administrators,     covenant 
with  the  parties  hereto  of  thefirstpati  and 
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with  aU  other  eredtion  of  the  eaid  W.  F. 
Hawkins  who  are  or  shall  be  bound  by  these 
presents^  severally  and  respectively,  and 
their  several  and  respective  executors,  ad- 
ministrators and  successors,  that  the  said 
W.  F.  Hawkins,  his  executors  or  adminis- 
trators, shall  and  will  pay  to  the  aforesaid 
creditors,  severally  and  respectively,  or 
their  several  and  respective  executors, 
administrators  or  successors,  the  sum  of  5s, 
in  the  pound  upon  their  several  and  respec- 
tive debts  so  owing  by  the  said  W.  F. 
Hawkins,  upon  or  before  the  15th  of  March 
instant,  and  the  further  sum  of  5s.  in  the 
pound  upon  the  same  debts,  upon  or  before 
the  22nd  of  August  now  next,  the  value  of 
property  held  as  security  being  first  deducted 
from  the  said  debts.  And  this  indenture 
further  witnesseth,  that,  in  consideration 
of  the  premises,  the  said  B.  Wade  and  J. 
Crossley  do  hereby,  for  themselves,  their 
heirs,  executors  and  administrators,  jointly, 
and  each  of  them  doth  hereby  for  himself 
respectively,  and  for  his  respective  heirs, 
executors  or  administrators,  covenant  with 
the  parties  hereto  of  the  first  part  and  with  all 
other  the  creditors  of  the  said  W.  F.  Hawkins 
who  are  or  shaU  be  bound  by  these  presents, 
severally  and  respectively,  and  their  several 
and  respective  administrators  and  successors, 
that  the  said  W.  F.  Hawkins,  B.  Wade  and 
J.  Crossley,  or  some  or  one  of  them,  or  the 
executors  or  administrators  of  them  or  some 
of  them,  shall  and  will  pay,  in  manner 
and  at  the  time  aforesaid,  the  second  instal- 
ment of  the  aforesaid  composition  herein- 
before covenanted  to  be  paid  by  the  said 
W.'  F.  Hawkins,  his  executors  or  admin- 
istrators :  Provided  always,  that  if  a  majo- 
rity in  nimiber,  representing  three-fourths 
in  value  of  the  creditors  of  the  said  W.  F. 
Hawkins,  whose  debts  shall  respectively 
amount  to  10/.  and  upwards,  shall  not,  at 
the  time  and  in  manner  in  that  behalf 
appointed  and  enacted  by  the  Bankruptcy 
Act,  1861,  assent  to  or  approve  of  these 
presents  or  execute  the  same,  then  these 
presents,  and  every  clause,  matter  and  thing 
herein  contained  shall  cease  and  be  void : 
Provided,  lastly,  and  it  is  hereby  declared 
and  agreed,  that  these  presents,  and  the 
paramount  object,  intent  and  meaning 
thereof,  are  and  shall  be  deemed  and  taken 
to  be  for  the  equal  benefit  and  advantage  of 
all  the  creditors  of  the  said  W.  F.  Hawkins, 


as  well  those  who  execute  or  assent  to  or 
approve  of  these  presents  as  those  who  do 
not)  and  that  all  such  creditors  shall  stand, 
as  nearly  as  possible,  upon  an  equal  footing ; 
and  the  generality  of  tiiis  proviso  shall  not 
be  restricted  by  any  clause,  matter  or  thing 
hereinbefore  appearing." 

And  the  plaintiffs  say  that  they  did  not 
make  or  assent  to  the  said  deed. 

Rejoinder — ^That  all  conditions,  matters 
and  things  provided  and  required  by  the 
Bankruptcy  Act,  1861,  to  be  observed,  per- 
formed and  fulfilled,  in  order  to  render  the 
said  deed  as  valid  and  effectual  and  binding 
on  all  the  creditors  of  the  defendant  as  if 
they  were  parties  to  and  had  duly  executed 
the  same,  were  observed,  performed  and  ful- 
filled, and  the  said  deed  had,  before  the  com- 
mencement of  this  suit,  become  and  was 
and  still  is  as  valid  and  effectual  and  binding 
on  the  plaintiffs  as  if  they  were  parties  to 
and  had  duly  executed  the  same. 

Demurrer  to  the  rejoinder,  and  joinder 
in  demurrer. 

Cohen,  in  support  of  the  demurrer. — 
There  are  three  objections  which  render  the 
deed  invalid,  and  therefore  not  binding  on 
the  non-assenting  creditors.  First,  the  deed 
is  not  made  between  the  debtor  and  all  his 
creditors,  but  only  between  the  debtor  and 
the  creditors  whose  names  and  seals  are 
subscribed  and  affixed  in  the  schedule  there- 
under written,  and  it  recites  that  the  debtor 
b  indebted  to  those  creditors  in  certain 
sums,  in  the  schedule  to  the  deed  men- 
tioned. Secondly,  there  is  no  proviso  in  the 
deed  that  it  shall  be  void,  if  default  be 
made  in  payment  of  the  composition-money, 
and  the  release  is  made,  not  in  consider- 
ation of  the  payment  of  the  composition, 
but  is  expressly  stated  to  be  in  consider- 
ation of  the  covenants  by  the  debtor  and  the 
surety.  Thirdly,  the  plea  was  pleaded  at  a 
time  when  the  composition-money  was  not  yet 
payable,  and  it  does  not  and  could  not  state 
that  the  composition  had  been  paid  or  ten- 
dered ;  yet  at  the  same  time  the  plea  is  not 
pleaded  by  way  of  equitable  defence.  With 
regard  to  the  last  point,  it  is  quite  clear 
that  the  plea  affords  no  legal  defence  unless 
it  avers  a  payment  of  the  composition  or  a 
tender  of  the  money — Cumber  v.  Wane 
(1),  Fessard  v.  Mitgnier(2).  In  Clapham  v, 

(1)  1  Smith's  Lead.  Cas.  245, 

(2)  Ante^CV.  126. 
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Atkuuan  (3),  the  plea  was  pleaded  by  way 
of  equitable  defence.  With  regard  to  the 
second  point,  no  donbt  it  will  be  contended 
on  the  other  side  that  this  ia  not  an 
ordinary  composition-deed;  and  that  inaa- 
much  as  it  contains  no  proviso  that  the 
deed  shall  be  void  in  case  of  the  non-pay- 
ment of  the  composition,  and  as  the  re- 
lease is  expressly  stated  to  be  in  consider- 
ation of  the  covenants  by  the  debtor  and 
surety,  therefore  it  operates  as  an  immediate 
unconditional  release.  It  must  be  admitted 
that  there  is  no  reason  why  a  creditor  may 
not  take  as  an  accord  and  satisfiiction  a 
covenant  by  the  debtor  and  a  covenant  by 
the  surety;  and  it  is  conceded  that  it 
appears  fiN>m  the  terms  of  the  deed  that  the 
parties  intended  it  should  operate  as  an 
immediate  and  unconditional  release,  the 
creditors  simply  relying  on  the  covenants  by 
the  debtor  and  surety.  But  still  the  ques- 
tion remains,  whether  it  is  reasonable  to 
allow  a  majority  of  creditors  to  compel  a 
minority  to  release  and  forfeit  their  debts 
absolutely,  and  to  rely  only  on  the  cove- 
nants of  the  debtor  and  the  surety.  It  may 
perhaps  be  said,  that  if  the  deed  operates 
equally  as  to  all  the  creditors,  it  is  for  the . 
majority  of  creditors,  and  not  for  the  Court, 
to  determine  whether  it  is  reasonable.  The 
main  objection  to  the  deed  is  the  first  Now, 
this  deed  is  so  framed  that  the  debts  are 
absolutely  released,  and  do  not  revive  on 
non-payment  of  the  composition,  and  it 
therefore  follows,  that  the  only  remedy  of 
the  creditors  who  are  parties  to  the  deed 
is,  by  suing  the  debtor  and  surety  on 
the  deed  itsel£  It  is  clearly  established 
by  the  more  recent  cases,  that  a  deed 
may  be  valid  under  section  192,  though 
not  made  between  a  debtor  and  all  his 
creditors,  provided  it  clearly  appears  that 
it  was  intended  to  apply  to  all  the 
creditors,  and  also  that  it  gives  the  same 
or  substantially  the  same  remedies  and 
advantages  to  all  the  creditors  alike.  This 
is  stated  to  be  the  necessary  condition 
of  a  valid  composition-deed  by  the  Lord 
Chancellor,  in  his  judgment  in  Ex  parte 
Cockbum  (4);  at  page  19  he  says,  ''To 
render  a  deed  of  composition  and  release 
binding  on  the  minority  of  the  creditors 

(8)  4  B.  ft  S.  730;  b.  o.  ante,  Q.B.  49. 
(4)  33  Lftw  J.  Rep.  (N.s.)  Buikr.  17. 


who  have  not  ekecnted  or  assented  to  or 
approved  of  it  in  writing  it  is  neeeesary 
that  the   non-assenting   creditorB  abould 
stand  under  the  deed  in  the  same  sitoalioii 
and  with  the  same  advantages  as  the  credi- 
tors forming  the  majority.    The  192nd  sec- 
tion muMts,  that  the  creditors  who  have  not 
assented  are  to  be  bound  as  if  they  were 
parties  to  and  had  duly  executed  the  deed. 
It  follows  that  the  provisions  of  the  deed 
must  be  such  as  will  apply  to  all  the  credi- 
tors equally,  and  without  distinction  or 
difference.''  This  deed  does  not  give  equal 
advantages  and  remedies  to  those  who  are 
parties  and  those  who  are  not  What  is  the 
position  of  the  creditors  who  are  parties  to 
the  deed  t  Their  debts  are  released  whether 
or  not  the  composition  be  paid ;  but  if  it  be 
not  paid,  they  can  sue  the  debtor  and  surety 
on  the  deed,  and  both  will  be  estopped 
from  denying  the  existence  and  amount 
of  those  creditors'   debta     What  now  Ib 
the  position  of  those  who  are  not  parties 
to  the  deedt    Why,    in  the  event  of  l^e 
composition   not  being  paid    they   could 
not  sue  at  all. 

[Mabtik,  B. — The  deed  contains  an  ab- 
solute release,  and  a  covenant  by  the  debtor 
and  sureties  vdth  ''all  the  creditors  who 
are  or  shall  be  bound"  to  pay  the  ''afore- 
said creditors  "  a  composition  of  10«.  in  the 
pound.] 

No  doubt  the  covenant  is  entered  into 
with  all  the  creditors,  but  the  deed  is  made 
only  with  the  creditors  whose  names  are 
subscribed  to  the  schedule  to  the  deed,  and 
not  with  "all  the  creditors."  The  non- 
assenting  creditors  are  not  parties  to  the 
deed,  and  they  cannot  sue;  this  foUowa 
firom  an  old  and  weU-establi^ed  technical 
rule  of  Law,  that  a  person  who  is  not  a 
party  to  an  indenture  cannot  possibly  sue 
on  a  covenant  contained  in  the  deed,  even 
though  he  has  executed  the  deed,  and  the 
covenant  be  made  expressly  with  him  and 
no  other  person. 

[Mabtik,  R — ^Is  not  the  strict  rule  of 
law  overridden  by  the  special  agreement 
between  the  parties  T  Is  it  not  a  rule  which 
depends  upon  the  construction  of  the  deed  1 
Is  it  so  stringent  that  if  it  appears  on 
the  hce  of  the  instrument  that  it  is  the 
intention  of  the  parties  to  it  that  the 
covenantees  should  sue,  that  they  cannot 
do  so?] 
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It  is  an  inflexible  role  of  law  that  no 
one  can  sue  upon  an  indenture  except  he 
be  a  person  named  as  a  party  in  the  inden- 
ture, or  included  in  a  class  named  in  it. 
It  is  not  enough  that  a  person  should  be  a 
covenantee.  This  point  was  considered  in 
Ex  parte  Coekbum  (4);  at  p.  20  the  Lord 
Chancellor  says,  "  It  appears  from  this 
statement  of  the  deed  that  the  creditors 
who  have  not  executed  the  deed,  and  those 
who  are  not  named  in  the  schedule,  are 
placed  by  the  deed  in  a  situation  very  in- 
ferior  to  that  of  the  majority  of  the  credi- 
tors. To  the  latter  the  composition  is  paid 
down  in  hand,  whereas  the  former  have  to 
rely  upon  the  covenant.  But,  further,  it  is 
clear  that  the  creditors  who  are  not  named 
and  described  in  the  schedule  and  have  not 
executed  the  deed  could  not  sue  upon  the 
covenant  of  the  debtor.  The  covenant  is 
with  the  parties  to  the  deed  of  the  second 
and  third  parts,  and  as  the  deed  is  between 
parties,  no  person  who  is  not  a  party  could 
sue  upon  the  covenant.  This  clearly  follows 
from  the  settled  principles  of  law  which  are 
illustrated  by  the  cases  cited  in  the  argument " 
All  the  authorities  on  the  point  are  collected 
in  Addison  en  Cantracta^  p.  946,  where  the 
law  is  thus  stated:  '' Whenever  a  deed  was 
expressed  to  be  made  between  certain  per- 
sons named  in  the  premises  of  the  instru- 
ment or  described  therein  as  the  contract- 
ing parties,  those  persons  only  and  their 
privies  claiming  through  them  by  blood, 
representation  or  otherwise,  could  take  ad- 
vantage of  the  deed  by  way  of  action.  It 
mattered  not  that  the  deed  was  made  for 
the  exclusive  benefit  or  use  of  other  indi- 
viduals named  therein,  and  contained  cove- 
nants with  them  for  the  performance  of 
certain  duties ;  if  they  had  not  been  made 
parties  to  the  contract  they  could  not  sue 
thereon,  although  they  might  have  sealed 
and  delivered  the  deed  in  common  with 
those  who  were  formally  described  as  parties 
to  the  instruments."  And  the  cases  cited  in 
the  note  to  Gilby  v.  Copley  (5),  Berkeley 
▼.  Hardy  (6),  Lord  Southampton  v.  Brown 
(7)  and  Metcalfe  v.  Rycroft  (8)  support 
the  text.  It  is  also  laid  down  in  Com.  Dig. 
tit  '  Fait'  (D  2.),  '*  So  a  party  to  a  deed 

(6)  8  Ley.  188. 

(6)  5  B.  &  G.  355. 

(7)  6  Ibid.  718. 
<8)  a  M.  ft  S.  75. 


cannot  covenant  with  one  who  is  a  stranger 
to  the  deed— Per  HoU,  Carth.  76."  The 
distinction  in  this  respect  between  an  in- 
denture and  a  deed-poll  is  pointed  out  in 
Gardner  v.  Lachlan  (9).  A  party  not 
named  in  a  deed  cannot  recover  by  means 
of  it,  if  it  be  a  deed  between  parties.  A 
deed-poll  might  be  so  constructed  as  to  give 
a  person  a  right  of  action  against  the  party 
who  executed  it;  but  where  there  is  a  deed 
between  parties,  it  is  a  settled  rule  that  no 
person  can  bring  an  action  on  it  except  a 
party  or  those  who  claim  through  him.  No 
doubt,  if  a  certain  class  of  persons  be  named 
as  a  party  to  a  deed,  any  one  comprised  in 
that  class  is  entitled  to  sue  according  to 
his  interest,  although  he  is  not  mentioned 
specially  in  the  instrument — The  Sunder- 
land Marine  Insurance  Company  v.  Kearney 
(10).  So  in  Davidson  on  Conveyancing ^ 
p.  101,  it  is  stated,  *' Covenants  in  an  inden- 
ture entered  into  with  persons  not  parties 
confer  no  right  of  action  on  such  persons 
(though  an  action  may  be  maintained  by 
a  party  to  an  indenture  against  one  who  is 
not  a  party,  but  executes  the  deed),  except 
that  if  the  covenant  relate  to  hereditaments 
and  be  contained  in  an  indenture  made 
since  the  1st  of  October  1845,  such  a 
covenant  may  be  sued  on  by  a  person  not 
a  party."  Here  it  is  quite  dear  that  the 
covenants  do  not  relate  to  realty,  and  the 
statute  8  &  9  Vict.  c.  106.  s.  4.  does  not 
apply.  One  argument,  however,  in  favour 
of  the  plaintiffs  may  be  drawn  from  the  fact 
of  legislative  interference,  and  that  is,  that 
the  rule  of  law  was  so  stringent  that  it 
required  a  positive  enactment  to  vary  it 
But  it  may  be  said  that  this  rule  of  law 
is  generally  applicable  to  indentures,  and 
does  not  apply  to  composition-deeds ;  that 
the  non-assenting  creditors  are  made  parties 
to  such  deeds  by  virtue  of  the  Bankruptcy 
Act,  1861.  But  this  is  not  so.  Section  192. 
enacts,  that  the  deed  shall  be  as  valid, 
eflfectual  and  binding  on  all  the  creditors 
"  as  if  they  were  parties  to  and  had  executed 
the  same" ;  it  does  not  enact  the  converse 
proposition,  that  it  shall  be  as  valid,  effec- 
tual and  binding  on  the  debtor,  and  shall 
give    all    creditors    the    same    rights    of 

(9)  8  Sim.  123-126;  8.c  5  Law  J.  Rep.  (n.s.) 
Chanc.  832. 

(10)  20  Law  J.  Rep.  (n.s.)  Q.B.  417;  b.c.  16 
Q.B.  Rep.  925. 
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action  aa  if  they  had  execated  and  were 
parties  to  the  same.  Ex  parte  CoMum  (4) 
and  Benham  y.  Broadhurst  (11)  are  ex- 
pressly in  point  In  the  Litter  case,  Cromp- 
ton,  J.,  in  delivering  the  judgment  of  the 
Exchequer  Chamber,  says,  "The  present 
deed,  it  will  be  obsenred,  is  made  between 
the  debtor  and  the  executing  creditors  only, 
who  take  a  covenant  to  themselves  respec- 
tively and  individually.  There  is  no  cove- 
nant by  the  debtor  with  the  non-assenting 
creditors,  or  with  any  trustee  for  them,  on 
which  they  or  the  trustee  can  sue.  They 
have  not,  therefore,  equal  protection  witli 
the  executing  creditors,  and  the  foundation 
of  our  judgment  is,  that  here  the  non- 
assenting  creditors  have  not  an  equal  right 
to  sue,  —  an  equal  right  which  is  con- 
sidered in  effect  an  equivalent  to  so  much 
property. "  The  deed  is  not  made  between  the 
debtor  and  all  creditors  who  may  assent, 
so  that  it  cannot  be  said  that  by  assenting 
they  can  make  themselves  parties  to  the 
deed  and  obtain  the  benefit  of  the  covenant. 
Again,  there  is  an  essential  difference  be- 
tween the  position  of  creditors  whose  debts 
are  admitted  in  the  schedule  and  those 
creditors  whose  debts  are  not  admitted. 
This  was  one  of  the  points  in  Ex  parte 
Gockbum  (4),  and  the  Lord  Chancellor  in 
his  judgment  (p.  20)  says,  ''Again,  the 
creditors  whose  names  and  debts  are  not 
set  forth  in  the  schedule  are  under  a  great 
disadvantage  in  this  respect,  namely,  that 
there  is  no  admission  by  the  debtor  of  the 
debts  due  to  them  respectively.  Even, 
therefore,  if  any  one  of  such  creditors  could 
now  come  in  and  execute  the  deed  and 
sue  upon  the  covenant,  he  would  be  under 
the  necessity  of  proving  the  fact  and  amount 
of  his  debt."  The  deed  contains  an  absolute 
release,  and  there  is  no  cemo  banorum, 
no  relief  in  bankruptcy,  no  remitter  to  the 
old  debt  in  case  of  the  non-payment  of  the 
composition,  but  a  mere  right  of  suing  on  the 
deed;  and  it  ought,  therefore,  to  be  perfectly 
manifest  that  one  creditor  has  no  advantage 
over  the  other  creditors.  Here  the  creditors 
who  have  executed  the  deed  have  the  ad- 
vantage of  suing  for  their  composition,  and 
the  existence  and  amounts  of  their  debts 
are  admitted  in  the  schedule  to  the  deed ; 
the  position  of  the  two  classes  of  creditors 

(11)  Ante,  Exch.  61. 


arenot  identical,  therefore  the  non^LSsenting 
creditors  are  not  bound,  and  as  against 
them  the  deed  is  invalid. 

MellM  {Raymond  with  him),  for  the  de- 
fendant— ^There  is  no  dispute  as  to  the 
general  rule  of  law,  that  no  person  can  bring 
an  action  on  a  deed  who  is  not  a  party  to 
it»  but  there  may  be  different  modes  of 
applying  the  rula  If  the  intention  of  the 
parties  to  the  deed  be  dear  that  some  one 
else  should  be  a  party  in  addition  to  those 
named  as  parties  in  the  commencement,  the 
rule  is  not  so  irreversible  that  such  other 
person  should  not  be  considered  a  party. 
Suppose  the  last  clause  of  the  deed  had  in 
terms  expressly  provided  for  this,  could  it 
then  be  said  that  the  persons  named  in  the 
commencement  should  alone  be  partiesi 
No  words  could  shew  more  clearly  than 
those  in  the  last  clause  of  this  deed  that  it 
was  the  intention  of  the  actual  parties  ^baH 
the  other  creditors  should  also  be  considoed 
as  parties.  The  general  rule  of  oonstructioii, 
too,  is,  that  the  whole  instrument  shall  be  read 
together;  not  that  the  commencement  shall 
govern  all  the  rest  In  Ex  parte  Coekbum 
(4),  Lord  Westbury  seems  to  have  thon^t 
that  "creditor"  was  too  general  a  descrip- 
tion to  make  a  man  a  party  to  a  deed;  but 
though  the  case  has  been  cited  finequaitly, 
it  has  never  been  acted  on  in  a  court  of  law. 
Stone  V.  Jelltcoe  (12)  and  Dewkurst  v.  Jonn 
( 1 3),  where  "  creditors  "  was  held  to  be  asnffi- 
cient  description,  are  in  conflict  with  Ex 
parte  Cocklmm{i).  All  the  cases  cited  on 
the  other  side  come  within  the  category  of 
those  where  the  question  is,  whether  the 
agent  or  trustee  is  to  sue.  No  case  goes  the 
length  of  saying  that^  where  it  is  intended 
that  other  persons  besides  the  actual  parties 
are  to  have  all  the  advantages  of  being 
parties,  the  mere  circumstance  of  their  not 
being  mentioned  in  the  commencement  is 
to  override  the  plainly  expressed  intention. 
Berkeley  v.  Hardy  (6),  per  Holroyd,  J., 
leaves  the  question  open  as  to  what  is 
necessary  to  make  a  man  a  party.  So 
Cooky.  Child{U)&ndMetcalfeY.  Bycroft{S), 
In  Spitzer  v.  Chaffers  (15),  which  was  a 
case  decided  on  the  Bankruptcy  Act,  1849, 

(12)  AnU,  Exch.  11. 

(18)  3  H.  &  C.  60;  B.  c.  83  Law  J.  Rep.  (ir.s.) 
Exch.  294. 

(14)  2  Lev.  74. 

(15)  33  Law  J.  Bep.  (N.s.)  C.P.  7. 
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Erie,  C.J.  said,  "It  is  not  necessary  that  all 
thecreditors should  sign  the  deed ;  if  it  were, 
section  224.  of  that  act  would  beinoperative," 
and  in  Dingwell  v.  Edwards  (16)  the  creditors 
are  simply  described  as  such,  no  particular 
mention  of  them  being  made  in  the  schedule. 
Blackburn,  J.  there  speaks  of  a  deed  which 
"does  not  expressly  or  by  necessary  infer- 
ence include  all"  the  creditors.  Secondly,  on 
the  true  construction  of  the  192nd  section, 
the  person  who  appears  on  the  face  of  the 
deed  to  have  been  intended  to  be  a  party  is 
a  party  by  virtue  of  the  statute.  If  he  is  to 
be  ''bound  by"  the  deed,  he  is  also  to  take 
advantage  of  it.  The  words  of  the  section 
are  "it  shall  be  as  valid  and  effectual,"  <&c. 
as  well  as  "it  shall  be  binding,"  and  this  is 
equivalent  to  saying  that  the  creditors  shall 
be  parties  whether  they  execute  or  assent 
to  the  deed  or  not  As  to  the  deed  being 
bad  because  there  is  no  provision  for  its 
becoming  void  on  the  failure  of  payment  of 
the  composition,  the  objection  might  avail 
if  the  agreement  was  that  on  payment  it 
would  be  accepted  in  satisfaction ;  but  that 
is  not  so,  for  there  is  an  immediate  release 
of  the  debtor  from  all  claims,  the  remedies 
against  the  sureties  being  reserved,  which 
is  perfectly  reasonable. 

Cohen,  in  reply. — ^The  argument  on  the 
other  side  as  to  intention  would  apply  to 
every  case  of  a  deed  unskilfully  framed. 
Here  the  release  is  in  consideration  of  the 
covenant,  and  there  is  no  proviso  that,  if 
default  be  made  in  payment,  the  deed  shall 
be  void.  In  the  other  cases  it  does  not 
matter  whether  the  creditor  can  sue  or  not, 
because  if  the  composition  be  not  paid,  the 
deed  is  void,  and  the  creditor  can  sue  for 
the  original  debt. 

(He  was  then  stopped  by  the  Court) 

Cur,  adv.  vuU, 

Martin,  B.  now  (May  3)  delivered  the 
judgment  of  Pollock,  C.B.  and  himself. — 
The  question  in  this  cause  is  the  now  veiy 
common  one,  whether  a  composition-deed 
is  effectual  to  bar  a  non-assenting  creditor? 
An  objection  to  it  is  taken  upon  the  case 
Ex  parte  Cockburn  (4),  which  seems  to  us 
to  be  fatal  Ex  parte  Cockhum  (4)  was 
twice  argued^  and  two  deliberate  judgments 


(16)  4  B.  &  S.  788 ;  b.  c.  88  Law  J.  Rep.  (n.s.) 
Q.B.  161. 


were  delivered  by  the  Lord  Chancellor 
upon  it,  and  he  lays  down  in  the  most 
plain  and  direct  terms,  "that  a  deed  to 
bind  creditors  who  have  not  assented  must 
be  one  which  places  the  creditors  who  do 
assent  and  the  creditors  who  do  not  assent 
precisely  upon  an  equal  footing  in  point  of 
law."  The  scope  of  the  present  deed  is, 
that  the  creditors  should  release  the  debtor, 
and  that  in  consideration  thereof  they 
should  have  covenants  by  the  debtor  and 
two  sureties  to  pay  a  composition  of  10«. 
in  the  pound  by  two  instalments  of  5s, 
each  at  future  days,  and  unless  the  non- 
assenting  creditors  have  secured  to  them 
these  covenants  and  legal  rights  of  action 
upon  them,  then  according  to  the  above 
rule  they  are  not  bound.  Now,  it  is  true 
that  the  words  of  the  covenants  themselves 
are  such  as  to  embrace  not  only  the  assent- 
ing creditors  but  the  non-assenting  ones; 
but  a  technical  rule  of  law  is  invoked  on 
behalf  of  the  plaintiffs. 

A  technical  rule  is  one  which  is  estab- 
lished by  authority  and  precedent,  which 
does  not  depend  upon  reasoning  or  argu- 
ment, but  is  a  fixed,  established  rule,  to  be 
acted  upon,  and  only  discussed  as  regards 
its  application ;  in  truth,  it  is  "  the  law.'' 
The  alleged  rule  is,  that  where  a  deed  is 
mada  inter  partes,  no  one  except  parties 
properly  so  called  can  sue  upon  a  covenant 
contained  in  it,  and  the  contention  on  the 
part  of  the  plaintiffs  is,  that  the  parties  to 
this-  deed  are  such  of  the  creditors  as  have 
executed  or  assented  to  or  approved  of  it, 
and  those  only,  and  that  non-assenting 
creditors  are  not  parties,  and  inasmuch  as 
they  cannot  maintain  actions  upon  the 
covenants  to  pay  the  composition,  which  in 
truth  is  the  only  legal  right  created  by  the 
deed  in  lieu  of  the  released  debts,  they  are 
not  upon  an  equal  footing  in  point  of  law 
with  the  assenting  creditors.  The  rule  and 
distinction  as  to  deeds  inter  partes  and 
deeds  not  of  that  character  is  very  old, 
and  is  to  be  found  in  the  ancient  legal 
authorities,  but  it  is  impossible  to  state  or 
illustrate  it  more  clearly  than  is  done  by 
Lord  Tenterden  in  his  book  on  Shipping^ 
p.  170.  This  is  part  of  the  original  text. 
The  book  has  gone  through,  I  believe,  a 
dozen  editions,  several  ^ted  by  Lord 
Tenterden  himself,  and  the  original  passage 
is  still  continued.    He  states  the  rule  to  be 
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a  technical  one,  and  thns  iUnfltrates  it: 
*'  If  a  charter-party  under  seal  is  expressed 
to  be  made  between  certain  parties,  as 
between  A.  and  B,  owners  of  a  ship  whereof 
C.  is  master,  of  the  one  part,  and  D.  and 
E.  of  the  other  part,  and  purports  to 
contain  covenants  with  C,  nevertheless  C. 
cannot  bring  an  action  in  his  own  name 
u])on  the  covenant,  and  this  even  although 
he  sealed  and  delivered  the  instrument; 
but  if  the  charter-party  is  not  expressed  to 
be  made  between  parties,  but  is  written 
thus,  *  This  charter-party  indented  witness- 
eth'  it  is  otherwise/'  He  adds,  ''This  latter 
is  the  most  proper  form."  In  the  case  of 
Berkeley  v.  Hardy  (6)  the  same  rule  is 
laid  down,  and  in  the  judgment  it  is  stated 
to  be  a  long-established  technical  rule,  and 
one  believed  to  be  peculiar  to  the  law  of 
England. 

The  deed  now  in  question  is  made  be- 
tween the  several  i)ersons  whose  names  and 
seals  are  subscribed  and  affixed  in  the 
schedule,  being  creditors  executing,  assent- 
ing to  or  approving  of  these  presents,  of 
the  first  part;  the  defendant,  the  debtor, 
of  the  second  part;  and  the  two  sureties  of 
the  third  part  The  parties,  therefore,  who 
alone  can  sue  are  the  creditors  executing 
or  assenting  to  or  approving  of  the  deed ; 
and  inasmuch  as  the  plaintiffs  dissent  from 
and  disapprove  of  it,  and  seek  to  recover 
the  entire  debt  of  20^.  in  the  pound,  they 
cannot  sue;  and  if  so,  they  are  not  upon 
an  equal  footing  with  the  executing  or 
assenting  creditors,  who  can.  It  was  con- 
tended, on  behalf  of  the  defendant,  and 
during  the  argument  I  was  inclined  to 
think  so,  that  the  rule  was  one  of  construc- 
tion only,  and  must  yield  to  the  plainly 
expressed  intention  of  the  covenantors;  but 
I  am  now  satisfied  this  is  not  the  true 
nature  and  character  of  the  rule,  and  that 
it  is  one  of  positive  law.  It  was  also  for- 
cibly contended  that  the  rule  had  no  appli- 
cation to  a  deed  whose  operation  was 
created,  as  regards  the  plaintiffs,  not  by 
their  agreement  to  it,  but  by  an  act  of 
parliament  I  would  have  lent  a  wUling 
mind  to  this  argument  had  I  not  felt  con- 
strained by  the  case  Ex  parte  Cockhum  (4). 
But  the  Lord  Chancellor  there  affirms  the 
api)lication  of  the  rule  to  composition-deeds, 
and  states  that  when  a  composition-deed  is 
made  inter  partes,  creditors  not  named  ot 


described  cannot  sue.  He  adds,  the  cove- 
nants are  with  the  parties  to  the  deed  of 
the  second  and  third  parts,  and  as  the  deed 
is  between  parties,  no  perscm  who  is  not 
a  party  can  sue  upon  th^n.  This  (he 
adds)  clearly  follows  from  the  settled  prin- 
ciples of  law.  The  objection,  therefore, 
seems  to  me  £&ta],  and  if  it  is  to  be  over- 
ruled, in  my  judgment,  it  must  be  ovenuled 
by  a  Court  of  error.  I  have  read  the  repoft 
of  the  case  of  Benkam  v.  Broadkurst  (11), 
in  error,  and  I  think  that  the  Court  of 
Exchequer  Chamber  in  their  judgment, 
as  delivered  by  my  Brother  Crompton, 
adopt  this  view.  Speaking  for  myseli^  I 
very  much  regret  our  decision.  It  seems 
to  me  that  the  deed  is  a  fair  and  reasonable 
one,  and  its  object  is  only  defeated  by  a 
technical  objection. 

Bramwell,  B. — ^I  concur  in  the  judg- 
ment of  the  Court  My  lAxd  and  my 
Brother  Martin  say  that  £x  parte  Cods- 
hum  (4)  is  in  point  I  accept  their  view 
of  that  case,  and  therefore  I  concur.  They 
being  of  opinion  that  Ex  parte  Coektmm  (4) 
is  in  point,  it  is  not  worth  while  that  I 
shoidd  critically  examine  the  judgment  in 
that  casa  I  concur  also  for  another  reason. 
I  do  not  think  it  becoming  in  any  Court 
to  say  of  the  judgment  of  another  Court 
of  co-ordinate  jurisdiction  that  they  must 
decline  to  accept  it  as  an  authority,  which 
I  should  have  to  do,  if  I  refused  to  be 
bound  by  the  dedsion  in  Ex  parte  Coekr 
bum  (4). 

Jvdgment  for  the  plaintif  {17). 


1865. 
May  3. 


} 


OURSm  V.  BOPSILL 


Debtor  and  Creditor — Bankruptcy  Ad, 
1861  (24<fc25  Vict.  e.  13L)—Compontiimr 
Deed — Parties, 

A  composition- deed  was  made  between 
certain  persons,  v>hose  names  were  subscribed 
and  seals  affixed  in  the  schedule  thereunder 
written,  on  behalf  of  themselves  and  aU  oM 
every  other  the  creditors  of  the  defe»doisi 
of  the  first  part,  and  the  defendant  of  the 
second  part,  which,  after  reciting  that  tie 
defendant  uhu  indebted  to  the  smd  persons 

(17)  PIgotI,  B.  WM  at  cfaMnben. 
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parties  thereto  of  the  ftrtt  part  in  the  eeveral 
eunu  set  opposite  to  their  respective  names 
in  the  setid-  schedule  thereunder  written,  and 
tsas  also  indebted  to  other  persons  in  divers 
sums  of  money,  and  being  unable  to  dis- 
charge his  said  debts  in  full,  had  agreed  to 
pay  a  composition  of  5s.  in  the  pound,  such 
payment  or  composition  to  be  made  and  paid 
to  all  and  every  the  creditors  of  the  defenr 
dant,  whether  executing  the  d^  or  not,  to 
be  paid  and  payable  on  the  22nd  of  Septemr 
ber  1865,  and  to  be  in  full  discharge  of  all 
and  every  the  debts  due  and  omng  at  the 
time  of  the  executing  of  the  said  deed,  pro- 
vided that  the  said  parties  of  the  first  part 
thereby  did  accept  Uie  said  composition  and 
release  the  debts : — Held,  that  the  nonrasseni- 
ing  creditors  were  not  bound,  as  the  release 
was  absolute,  and  the  deed  did  not  provide 
any  means  by  which  these  creditors  could 
obtain  their  composition. 

Declaration  on  a  bill  of  exchange  for 
18/.  10«.,  drawn  by  the  plaintiff  and  ac- 
cepted by  the  defendant ;  and  also  for  goods 
sold  and  delivered,  and  goods  bargained 
and  sold,  and  for  money  due  on  accounts 
stated 

Plea — That  after  the  accruing  of  the 
plaintiff's  claim,  and  after  the  11th  of 
October  1861,  the  defendant  was  indebted 
to  the  plaintiff  and  divers  other  persons  in 
divers  sums  of  money,  and  thereupon  and 
whilst  he  was  so  indebted  a  deed,  bearing 
date  the  22nd  of  September  1864,  was 
made  and  entered  into,  by  and  between 
the  several  persons  whose  names  were  and 
are  subscribed  and  seals  affixed  in  the  sch&' 
duU  thereunder  tsritten,  being  respectively, 
either  individually  or  in  co-partnership 
with  others,  creditors  of  the  defendant,  on 
behalf  of  themselves  and  all  and  every 
other  the  creditors  of  the  defendant,  of  the 
first  part,  and  the  defendant  of  the  second 
part,  relating  to  the  debts  and  liabilities  of 
the  defendflUQt  and  his  release  therefrom; 
whereby, — ^after  reciting  that  the  defendant 
was  indebted  to  the  said  several  persons 
parties  thereto  of  the  first  part,  in  the 
several  sums  of  money  set  opposite  to  their 
respective  names  in  the  said  schedule  there- 
under written,  and  was  also  indebted^  to 
other  persons  in  divers  sums  of  money,  and 
being  unable  to  discharge  his  said  debts  in 
full,  had  agreed  to  pay  a  composition  of  5«. 
Nxw  Sxuss,  84.— ExcBX^ 


in  the  pounc^  such  payment  or  composition 
to  be  made  and  paid  to  all  and  every  the 
creditors  of  the  defendant,  whether  executing 
the  said  deed  or  not,  to  be  paid  and  pay- 
able on  the  22nd  ai  September  1865,  at 
the  office  of  Mr.  £.  Lewis,  22,  Great  Marl- 
borough Street,  and  to  be  in  full  discharge 
of  all  and  every  the  debts  of  the  defendant 
due  and  owing  at  the  time  of  the  executing 
of  the  said  deed, — ^in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  pay- 
ment by  the  defendant  to  his  said  sevenl 
creditors  of  such  composition  as  aforesaid, 
they,  the  said  several  perstms  parties  there- 
to of  the  first  part,  for  themselves  and  their 
several  and  respective  partners,  did  thereby 
accept  the  said  composition  in  fuU  satisfac- 
tion and  discharge  of  their  respective  debts, 
and  did  by  the  said  indenture  release  and 
for  ever  quit  claim  unto  the  defendant,  his 
heirs,  executors  and  administrators,  all  and 
all  manner  of  action  and  actions,  suit  and 
suits,  debts  and  sums  of  money,  accounts, 
costs,  reckonings,  agreements,  judgments, 
extents,  executors'  claims  and  denuinds 
whatsoever  which  they,  the  said  several 
persons  parties  thereto  of  the  first  part  and 
their  several  and  respective  partners,  then 
had  or  at  any  time  theretofore  had,  against 
the  defendant;  and  it  was  thereby,  lastly, 
agreed  and  declared  that  the  said  indenture 
was  intended  to  operate  and  should  (so  far 
as  lawfully  might  be)  operate  as  a  deed  of 
composition  within  the  provisions  of  the 
Bankruptcy  Act,  1861,  and  that  so  soon  as 
a  majority  in  number,  representing  three- 
fourths  in  value  of  the  creditors  of  the 
defendant,  should  have  executed  or  in 
writing  assented  to  the  said  indenture, 
it  was  intended  that  the  same  should  be 
registered  in  the  Court  of  Bankruptcy, 
under  the  192nd  section  of  the  said  act^ 
in  order  that  the  defendant  might  obtain 
the  protection  of  the  Court  as  provided 
by  Uie  198th  section.  That  a  majority 
in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  defendant, 
whose  debts  respectively  amounted  to  10/. 
and  upwards,  did  in  writing  assent  to 
and  approve  of  the  said  deed  and  exe- 
cute the  same,  and  the  execution  of  the 
said  deed  by  the  defendant  was  attested 
by  an  attorney,  and  within  twenty-eight 
days  from  the  day  of  the  execution  of  the 
said  deed  by  the  defendant  the  bame  was 
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produced  and  left  (having  been  first  duly 
stamped)  at  the  office  of  the  Chief  Regis- 
trar of  the  Court  of  Bankruptcy  for  the 
purpose  of  being  registered,  and  was  duly 
registered  as  aforesaid;  and  together  with 
such  deed  there  was  delivered  to  the  said 
Chief  Registrar  an  affidavit  by  the  defen- 
dant that  a  majority  in  number  represent- 
ing three-fourths  in  value  of  the  creditors 
of  the  defendant,  whose  debts  amounted 
to  10/.  and  upwards,  had  in  writing  aa- 
sented  to  and  approved  of  the  said  deed, 
and  also  stating  (as  the  fact  was)  that  no 
property  or  credits  of  the  defendant  were 
comprised  in  the  said  deed,  and  that  the 
said  deed  did  before  the  registration  thereof 
bear  such  ordinary  and  ad  valorem  stamp 
duties  as  were  provided  by  the  Bankruptcy 
Act,  1861,  in  that  behalf.  That  at  the  time 
of  the  execution  of  the  said  deed  the  plain- 
tiff was  a  creditor  of  the  defendant  in 
respect  of  the  claim  herein  pleaded  to, 
within  the  meaning  of  the  Bankruptcy 
Act,  1861,  and  had  due  notice  of  the  said 
deed,  and  the  plaintiff  always  could  and 
might  have  executed  the  same  and  have 
had  the  benefit  thereof  as  a  creditor  of  the 
defendant,  and  stUl  can  and  may  do  so; 
and  all  conditions  having  been  performed 
and  all  things  having  happened  necessary 
in  that  behalf,  the  plaintiff  became  and 
was,  and  is,  bound  by  the  deed  as  if  he 
had  been  a  party  thereto  and  had  duly 
executed  the  same. 

Demurrer  and  joinder  in  demurrer. 

Goughy  in  support  of  the  demurrer. — ^The 
deed  is  not  binding  on  the  non-assenting 
creditors.  It  contain»  no  covenant  to  pay 
the  composition,  but  an  absolute  release ;  and 
it  does  not  place  the  creditors  who  assent 
and  those  who  do  not  assent  on  the  same 
footing. 

SBbamwbll,  B. — Ex  parte  Cockbum  (1) 
I  Benham  v.  Broadhurst  (2)  are  authori- 
ties that  the  deed  is  invalid  to  bind  the 
non-assenting  creditors.] 

White  MeadcwSy  in  support  of  the  plea. 
— ^The  deed  provides  that  at  a  particular 
place  and  on  a  particular  time  a  composi- 
tion will  be  paid  to  all  the  creditors,  those 
who  execute  and  those  who  do  not;  it  is, 
therefore,  manifestly  intended  to  operate 


(1)  S3  Law  J.  Rep.  (n.s.)  Bankr.  17. 

(2)  AnU,  Ezoh.  61. 


for  the  benefit  of  all  the  creditors.  Clap- 
ham  V.  Atkinson  (3)  decides  that  it  is  not 
necessary  that  all  the  creditors  should  be 
parties  to  the  deed,  if  it  gives  them  all  the 
same  rights  and  the  same  remedies. 

[Mabtin,  R — This  deed  contains  no 
covenant  to  pay  the  composition ;  how  are 
the  non-assenting  creditors  to  get  itl] 

It  is  not  necessary  to  the  viJidity  of  the 
deed  that  it  should  contain  a  covenant  to 
pay  the  composition.  There  was  no  such 
covenant  in  Clapham  v.  Atkinson  (3).  He 
referred  to  Garrod  v.  Simpson  (4),  WelU 
y.  Hacon  (5),  Good  v.  Cheeseman  (6)  and 
Norman  v.  Thompson  (7). 

[Bbamwell,  B.  referred  to  Evans  v. 
Fowis  (8).] 

Goughy  in  reply,  pointed  out  that  the 
release  was  absolute,  and  that  the  plea 
contained  no  averment  of  tender,  nor 
was  the  amount  of  composition  paid  into 
court 

Mabtik,  B. — ^1  think  if  a  non-assenting 
creditor  sued  upon  the  deed,  lie  would  be 
met  with  a  demurrer.  I  think  this  deed 
is  bad,  on  the  authority  of  The  Chesterfield 
and  Midland  SUkstmie  Colliery  Company 
V.  Hawkins  (9).  It  seems  to  me  that  the 
non-assenting  creditor  has  no  action  upon 
this  deed.  It  is  very  difficult  to  see  what 
his  rights  are. 

PiGOTT,  B. — It  is  difficult  to  see  what 
rights  the  non -assenting  creditors  have 
under  this  deed,  or  how  they  can  be 
enforced.  Unless  the  debtor  volunteered 
to  pay  bs,  in  the  pound,  they  would  get 
nothing. 

PoLLOGi:,  C.B.  and  Bramweix,  R  deli- 
vered no  judgment. 

Judgwientfoi  tkepUnnt^. 


(8)  Ante,  Q.B.  49 ;  8.  e.  4  B.  &  &  730. 

(4)  Ante,  Ezeb.  72. 

(5)  88    Law  J.   Bep.  (H.a.>  Q.Bw  204;  i.€; 
6  B.  ft  a  196. 

(6)  2  B.  ft  Ad.  828. 

(7)  4  Exoh.  Bep.  755 ;  1.0. 19  Law  J.  B^  (v^) 
Exoh.  198. 

(8)  1  Exoh.  Bep.  601. 

(9)  See  anU,  p.  121. 
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JoMt-Stock  Company  —  Projected  Com- 
pany— Liability  of  Director — Preliminary 
Expenses, 

The  defcTidant  authorized  his  name  to  he 
inserted  as  a  director  in  the  prospectus  of  a 
joint-^tock  company^  limited.  The  prospectus 
VKts  sent  to  the  defendant^  who  suggested 
cUterations  in  it.  The  secretary  gave  orders 
to  the  plaintiff  to  advertise  the  prospectus, 
tshieh  was  done  at  an  expense  of  236L  The 
company  was  never  registered: — Held,  in  an 
action  by  the  plaintiff  against  the  defendant^ 
to  recover  the  expenses  of  the  advertisements, 
that  the  defendant,  by  consenting  to  act  as  a 
director,  had  not  authorized  the  secretary  of 
the  company  to  pledge  his  credit,  and  that 
he  was  not  liable  to  the  plaintiff. 

Declaration  for  work  done  and  materials 
provided,  and  for  money  paid  for  the  defen- 
dant^ and  money  due  on  accounts  stated. 
The  defendant  pleaded,  except  as  to  21. 16«. 
never  indebted,  and  payment  of  that  sum 
into  court.  The  plaintiff  accepted  the  money 
paid  into  court,  and  joined  issue  on  the  first 
plea. 

The  cause  was  tried,  at  the  London  Sit- 
tings after  last  Hilary  Term,  before  Martin, 
B.  and  a  special  jury.  The  action  was  brought 
to  recover  the  sum  of  236^.  4«.  for  advertising 
a  prospectus  of  the  Trelech  Lead  Mining 
Company,  Limited.  It  appeared  from  the 
plaintiff's  evidence,  that  he  was  an  adver- 
tising agent,  and  that  the  defendant  was  a 
solicitor  carrying  on  business  at  Carmarthen. 
That  about  the  mouth  of  April  1864,  one 
Beid  was  the  promoter  of  a  company  called 
the  Trelech  Lead  Mining  Company,  limited. 
That  a  person  named  Greenhill  was  ap- 
pointed secretary,  and  that  John  Lewis  and 
the  defendant  had  authorized  Sanders,  the 
captain  of  the  mine,  to  put  down  their  names 
as  directors,  and  Greenhill  had  done  so  on 
Sanders's  authority.  That  Qreenhill  sent  for 
the  plaintiff  and  asked  him  to  advertise  the 
company,  and  at  the  same  time  shewing  him 
a  prospectus.  Plaintiff  inquired  whether  all 
the  directors  named  in  it  had  consented  to 
act,  and  was  assured  by  Greenhill  that  they 
had.  The  plaintiff,  however,  stated  to  Green- 


hill that  as  the  directors  were  all  strangers 
to  him,  and  the  cost  of  advertising  might  be 
considerable,  he  should  like  to  have,  as  it 
was  his  invariable  custogcn,  some  one  to  look 
to  directly  for  the  amount  of  his  account, 
as  the  directors  might  repudiate  their  lia- 
bility: thereupon  Reid  said  he  would  be 
personally  responsible,  and  gave  the  plain- 
tiff a  letter  to  that  effect  That  Greenhill, 
as  the  secretary,  from  time  to  time  gave 
orders  for  advertising  the  company,  and  the 
plaintiff  caused  the  advertisement  to  be 
inserted  as  directed. 

On  the  9th  of  April,  Greenhill,  the  secre- 
tary, wrote  to  the  defendant  as  follows — 
"By  book-post  I  send  you,  as  requested  by 
Capt  Sanders,  of  the  Trelech  mines,  two 
prospectuses,  in  which  you  will  perceive 
your  name  appears  as  one  of  the  directors 
of  the  new  company.  A  meeting  of  the 
directors  will  shortly  be  called  at  the  above 
address,  at  which  your  presence  would  be 
very  desirable  if  you  can  possibly  make  it 
convenient  to  attend.         Yours,  &c 

"J.  R.  Greenhill." 

To  which  the  defendant  replied  as 
follows — 

"Cannarthen,  April  11,  1864. 

'' Trelech  Mining  Company,  Limited. 

"Sir — You  have  inserted  my  name  as 
one  of  the  directors  as  L.  K  W.  Morris.  You 
must  get  this  altered,  as  no  one  knows  me 
in  this  county  otherwise  than  by  the  name 
of  Lewis  Morris,  you  had  therefore  better 
alter  it  immediately.  You  had  also  better 
describe  Mr.  John  Lewis  as  timber-mer- 
chant)  as  he  is  best  known  by  that  descrip- 
tion. Youhadbetterinserttheadvertisement 
in  the  Welshman  newspaper,  published  in 
this  town,  immediately,  as  they  will  make 
favourable  mention  of  the  company  when 
they  see  Mr.  Lewis's  and  my  name.  I  am  ki^ 

"Lewis  Morris." 

It  was  also  proved  that  the  defendant  had 
acted  as,  and  had  once  attended  at  a  meet- 
ing of,  directors  in  London. 

The  projected  company  was  not  success- 
ful, as  a  sufficient  number  of  shares  were 
not  subscribed  for,  and  it  was  never 
registered. 

Reid  became  a  bankrupt,  and  Greenhill 
being  unable  to  pay  the  amount  of  the  plain- 
tiff's bill,  he  brought  this  action  against  the 
defendant 
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At  the  ocmdusion  of  the  plaintiff's  caae, 
the  learned  Judge  was  of  opinion  that  there 
was  no  evidence  that  the  defendant  autho* 
med  Oreenhill  to  pledge  his  credit,  nor  was 
there  any  evidence  of  the  defendant's  lia- 
bility. He  therefore  directed  a  nonsuit  to 
be  entered. 

H,  O^ard  moved  for  a  rule  to  set 
aside  the  nonsuit,  and  for  a  new  trial  on 
the  ground  of  misdirection. — He  contended 
that  the  defendant's  letter  of  the  11th  of 
April  to  Oreenhill  was  a  positive  authority 
from  the  defendant  to  hold  him  out  as  a 
director,  and  to  render  him  liable  for  such 
things  as  were  necessary  to  the  formatioa 
of  tihe  company.  He  cited  Madddck  ▼. 
Mar9kaU{l). 

[Mabtin,  B. — Some  yean  sgo  the  evi- 
dence given  at  the  trial  would  have  been 
sufficient  to  make  the  defendant  liable.  It 
was  formerly  held  that  any  evidence  that 
the  provisional  director  knew  that  his  name 
was  published  as  one  of  the  conunittee^  or 
that  he  had  attended  meetings,  was  suffi- 
cient to  render  him  liable  for  preliminaiy 
expenses,  but  the  Hoose  of  Lords  (2)  have 
decided  the  contrary.] 

Pollock,  C.B. — I  think  that  there  ought 
to  be  no  rule.  There  are  certain  questions 
which  I  think  ought  always  to  be  left  to 
the  jury,  but  the  present  case  involved  a 
question  of  law,  and  was  for  the  Judge. 
The  defendant  was  not  a  director,  but  ha' 
was  to  become  a  director  when  the  com- 
pany was  established.  The  case  Mr.  OiflO&rd 
relied  on  was  very  different  from  the  pre- 
sent: there  the  directors  by  a  resolution 
ordered  the  company  to  be  advertised. 
There  is  no  such  evidence  in  this  case.  I 
think  my  Brother  Martin  was  quite  right 
in  directing  a  nonsuit 

Brakweli^  B. — I  also  think  that  my 
Brother  Martin  was  right,  and  that  the 
rule  should  be  refused.  I  confess  I  think 
it  is  right,  in  actions  like  this^  that  the 
plaintiff  should  not  recover,  because  the 
difficulty  as  to  who  should  be  liaUe  is 
easily  removed  by  the  plaintiff  taking  the 

(1)  17  Oora.  B.  Rep.  K.&  S28. 

(2>  It  is  pr«saiiied  thftk  the  leMnod  Judge  wfent>d 
to  Hutton  V.  Thompun,  8  H.L.  Cm.  161.  8ee  alM 
KoiTu  9.  Cottle,  2  H.L.  Cm.  647. 


trouble  to  inquire  who  were  tiie  peraons 
who  uitended  to  pledge  their  credit  and 
become  responsible.  It  is  ^  strange  thing 
that  men  will  not  make  such  inquiries 
beforehand.  I  am  told  by  men  of  buai. 
ness,  that  if  they  put  too  many  questions 
on  taking  an  order,  they  would  not  do 
any  business.  Well,  I  say  then,  do  not 
do  any  business.  I  have  not  the  least 
doubt  in  the  world  that  the  def«idant 
never  had  the  slightest  intention  of  pledg- 
ing lus  credit,  and  that  he  mver  intended 
to  say  to  anybody,  '^Toa.  may  adv^tiae 
the  company  upon  my  reqMnsibility.  Em- 
ploy this  man."  And  yet  it  is  said  there  k 
sufficient  evidence  to  rend^  him  liabla  la 
myjudgment  there  is  not  The  case  dted  by 
Mr.  Oiffiud  is  veiy  different  frt>m  the  pre- 
sent In  that  case  the  defendant  was  held 
to  be  liable  because  there  was  an  order  of 
the  board  of  directors  to  advertise  the  com- 
pany,  and  when  the  plaintiff  asked  the 
secretary  whether  he  had  such  an  oni» 
frxun  the  dii«ctors,  he  could  truly  answer, 
Yes,  he  had;  and  he  shewed  the  plaintiff 
the  authori^.  But  in  the  present  case  the 
£m^  are  these :  Somebody  in  London  is 
getting  up  a  company;  somebody  is  doing 
everything  that  is  necessary  for  the  pur- 
pose of  forwarding  the  object  of  the  pro- 
moters; somebody,  perhi^  the  secrstaiy 
or  the  solicitor  who  expected  to  make  some 
profit  out  of  the  undertaking,  wska  the 
defendant  if  he  will  be  a  director;  the 
defendant  assents,  he  takes  no  shm  in 
getting  up  the  company,  no  part  in  adver- 
tising it;  but  when  the  prospectus  is  sent 
to  hun  he  writes  to  the  secretary,  "Gel 
my  name  altered,"  I  am  better  known  as 
Lewis  Morris,  "you  had  better  insert  aa 
advertisement  in  the  WeUkmtm."  To  my 
mind  that  is  not  ai^  evidence  that  he 
intended  the  secretary  to  pledge  his  credit 
I  think  the  whole  tenor  of  the  letter  is  one 
of  wonder  aad  aurprise  at  the  mode  in 
which  the  prospectus  was  drawn  up,  and 
this  shews  that  the  persons  who  ordered 
the  advertisement  were  acting  without  the 
defendant's  knowledge  or  aath<»ity. 

PiooTT,  B. — I  also  think  that  the  non- 
suit was  quite  right  The  evidence  cer- 
tainly shews  the  getting  up  of  the  company, 
and  shews  that  the  company  was  to  be 
inc(M:porated,  and  that  ih»  defendant  in- 
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tended  to  be  a  director;  and  it  also  ahewB 
that  the  defendant  knew  that  the  proposed 
company  was  being  adTertised,  and  that 
after  the  adTertisements  were  inserted  he 
made  some  suggestions  respecting  them  to 
the  secretary;  but  to  my  mind  there  is  not 
a  tittle  of  CTidence  to  shew  that  he  intended 
to  pledge  his  credit  or  that  he  believed 
that  his  credit  was  being  pledged,  nor  has 
he  done  anything  which  could  authoruse 
the  secretary  to  pledge  his  credit  to  the 
plaintiff. 

Mabtdt,  R — The  truth  is,  this  question 
has  been  concluded,  I  may  say,  fifteen 
yean  ago.  The  point  has  been  decided  by 
the  House  of  Lords.  In  the  present  case, 
a  company  was  projected  and  the  defen- 
dant was  in  the  position  of  what  was 
formerly  called  a  "provisional  director." 
He  was  to  be  a  director  if  the  scheme  suc- 
ceeded and  the  company  was  registered. 
The  point  as  to  whether  under  such  cir- 
cumstances the  defendant  is  liable  for 
prdiminary  expenses  has  been  decided 
oyer  and  over  again.  It  was  decided  very 
recently  in  the  Exchequer  Chamber,  and 
some  years  ago  in  the  House  of  Lords.  It 
is  quite  clear  that  in  this  case  there  is  no 
evidence  that  the  defendant  ever  gave  any 
one  any  authority  to  pledge  his  credit 
Then,  there  is  a  letter  written  by  the 
defendant  to  the  secretary;  the  question 
is,  is  that  letter  any  evidence  to  go  to  the 
jury  that  the  defendant  meant  to  pledge 
his  credit  for  the  advertisements?  It  is 
not  the  slightest  evidence.  It  amounts  to 
nothing  more  than  the  defendant  saying, 
'^Yon  have  put  down  my  name  wrong, 
alter  it;  put  it  down  right,  and  I  will 
not  object  to  your  inserting  the  advertise- 
ment in  the  Welshman,**  That  letter  was 
not  written  to  the  plaintiff;  it  was  never 
communicated  to  him.  I  see  nothing  in 
that  letter  authorizing  the  secretary  to 
]4edge  the  defendant's  credit  It  was  not 
written  with  that  intention.  The  hardship 
on  the  plaintiff  is  apparent  rather  than 
real  There  is  no  ground  for  the  claim, 
and  therefore  the  nonsuit  was  right 

i2«fe  refund. 


1865.      )thb  tJNioir  bank  of  man- 
May  1.     J    CHESTER  (limited)  v.  beech. 

GfuaranHe  —  Prtnctpal  and  Surety ; 
Discharge  o/,  hy  Belease  of  the  Principal 
Debtor, 

The  defendant  covenanted  with  the  plain' 
tiffs  that,  in  consideration  that  the  plaintiffs 
wmld  give  credit  to  one  Taylor^  he  would 
he  surety  to  the  extent  of  100^.  for  any  anm 
which  might  from  time  to  time  be  owing  by 
Taylor.  The  deed  provided  that  no  indnl' 
gence,  tvme^  credit  or  forbearance  given  or 
shewn  tOj  or  security  taken  from,  or  composi- 
tion  with  Taylor,  should  be  any  discharge 
of  any  liability  under  the  deed,  or  should 
release  the  defendant  from  observing  the 
provisions  thereof  Taylor  entered  into  a 
deed  of  composition  with  his  creditors  under 
the  Bankruptcy  Act,  1861,  which  contained 
an  unconditional  release,  which  the  pkdnr 
tiffs  executed: — Held,  on  the  authority  of 
Cowper  V.  Smith  (1),  that  the  composition- 
deed  was  no  defence  to  the  plaintiff^  claim 
for  lOOL,  as  by  the  terms  of  the  guarcuUie 
the  surety  was  not  discharged  by  the  release 
of  the  principal  debtor. 

The  declaration  stated  that,  by  deed,  made 
on  the  9th  of  July  1863, — ^after  reciting 
that  one  T.  Taylor  had  opened  a  current 
account  with  the  Union  Bank  of  Man- 
chester (limited),  and  had  been  and  was 
accommodated  by,  and  was  then  indebted 
and  under  liabilities  to  the  said  bank,  and 
that  he  might  have  occasion  from  time  to 
time  thereafter  to  overdraw  his  account 
with  the  said  bank,  and  to  be  accommo- 
dated by  the  said  bank  in  any  of  the  other 
modes  in  which  bankers  are  in  the  habit 
of  accommodating  their  customers,  and  the 
said  T.  Taylor,  either  alone  or  together  with 
some  other  person  or  persons,  mi^t  thereby 
or  from  some  other  cause,  be  from  time  to 
time  indebted  to  the  said  bank,  and  that 
the  defendant  had,  at  the  request  of  the 
said  T.  Taylor  and  for  the  satisfftction  of 
the  said  Ixemk,  agreed  to  enter  into  the 
covenants  thereinafter  contained, — the  de- 
fendant did  covenant,  and  agree  with  the 
said  bank,  their  saccessors  and  assigns,  that 

(1)  i  Mm.  ft  W.  619, 
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he  would  on  demand  by  the  said  bank,  or 
by  one  of  the  attomies  of  the  said  bank, 
or  by  the  manager,  sub-manager  or  any 
director  of  the  said  bank  for  the  time 
being,  well  and  truly  pay,  or  cause  to  be 
paid  to  the  said  bank,  all  and  every  such 
sum  and  sums  of  money  as  shall  at  any 
time  thereafter  for  the  time  being  be  due 
to  the  said  bank  from  the  said  T.  Taylor, 
his  executors  or  administrators,  either  sepa- 
rately or  jointly  with  any  person  or  per- 
sons, on  the  balance  of  account  for  money 
paid,  lent  or  advanced  by  the  said  bank 
unto  or  for  the  use,  or  at  the  request  of 
the  said  T.  Taylor,  his  executors  or  admin- 
istrators, either  separately  or  jointly  with 
any  other  i)erson  or  persons,  or  upon  or  in 
respect  of  any  bills  of  exchange  or  promis- 
sory notes  dnwn  or  accepted,  indorsed  or 
negotiated  by  the  said  T.  Taylor,  or  which 
he,  his  executors  or  administrators,  either 
separately  or  jointly  with  any  other  person 
or  persons,  might  be  liable  to  pay,  together 
with  discount,  interest,  postage  of  letters, 
common  and  other  charges,  and  according 
to  the  usage  and  course  of  business,  or 
upon  any  other  account  whatsoever.  And 
it  was  by  the  said  deed  provided  that 
not  more  than  the  sum  of  100/.  should 
be  recoverable  or  receivable  under  or  by 
virtue  of  the  said  deed,  but  that  the  said 
deed  should  be  a  continuing  security  to 
the  amount  of  100/.  for  the  sum  of  money 
which  for  the  time  being  shall  be  owing 
as  aforesaid  to  the  said  bank,  notwith- 
standing any  settlements  of  accounts  or 
discharge  of  the  subsisting  balance  due 
at  any  time  to  the  said  bank,  or  any 
other  matter  or  thing  whatsoever;  and 
it  was  by  the  said  deed  provided  and 
declared  that  no  indulgence^  time^  credits 
or  forbearance  given  or  shewn  to  or  security 
taken  from,  or  agreement  to  give,  or  shew 
indulgence,  time  or  forbearance  to  or  compo- 
sition with  the  principal  debtor  or  debtors, 
whose  debt  or  debts  might  be  for  the  time 
being  secured  by  the  said  deed,  should  be 
any  discharge  of  the  debts  or  of  any  lia- 
bility under  or  by  virtue  of  the  said  deed, 
or  otherwise  howsoever,  or  should  release 
him  from  observing  or  performing  the  con- 
ditions and  provisions  therein  contained, 
notwithstanding  that  the  defendant,  either 
separately  or  jointly  with  any  other  person 


or  persons,  might  not  be  privy  to,  or  mi^t 
refuse  consent,  or  might  object  to,  or  pro- 
test against  the  giving  or  shewing  such 
indulgence,  time,  credit  or  forbearance,  or 
the  making  of  such  agreement  or  compo- 
sition; and  the  said  bank  might  in  all 
respe<^  deal  with  the  principal  debtor  or 
debtors  for  the  time  being,  his  or  their 
executors,  administrators  and  assigns,  at 
their  discretion,  without  dischaiging  any 
such  liability  as  last  aforesaid,  or  releasing 
the  defendihnt  from  observing  or  perform- 
ing the  conditions  and  provisions  therein 
contained  or  any  of  them.  lliAt  after  the 
making  of  the  said  deed  there  became 
and  was  due  and  owing  from  the  said 
T.  Taylor  to  the  plaintiffs,  on  such  balance 
of  account  as  aforesaid,  a  large  sum  of 
money,  exceeding  the  sum  of  1002.;  that 
such  demand  as  is  by  the  said  deed  pro- 
vided, was  made  upon  the  defendant,  and 
that  all  things  had  been  done  and  had 
happened  and  existed,  and  all  times  had 
elapsed,  and  all  conditions  had  been 
fulfilled,  necessary  to  entitle  the  plaintife 
to  be  paid  by  the  defendant  the  sum  of 
100/.,  yet  the  defendant  had  not  paid  the 
same. 

Plea — ^That  after  the  accruing  due  by 
the  said  T.  Taylor  to  the  plaintiffs  of  the 
said  balance  in  the  declaration  mentioned, 
and  before  the  commencement  of  this 
suit,  the  plaintiffs,  by  deed,  released  the 
said  T.  Taylor  fit)m  the  said  balance, 
and  all  claims  and  demands  in  respect 
thereof. 

Replication — ^That  the  deed  in  the  plea 
mentioned  was  a  deed  of  arrangement  for 
the  benefit  of  creditors,  and  was  an  inden- 
ture, made  the  27th  day  of  July  1864,  be- 
tween T.  Taylor,  thereinafter  called  the  said 
debtor,  of  the  first  part,  and  J.  G.  T.  Child, 
of  (&c,  thereinafter  called  the  said  trustee 
on  behalf  of  the  creditors  of  the  debtor, 
of  the  second  part,  and  the  creditors  of 
the  said  debtor,  hereinafter  called  the  said 
creditors  of  the  third  part  That  after  re- 
citing that  the  said  debtor  was  indebted 
to  his  creditors  in  several  sums  of  money 
which  he  was  unable  fully  to  discharge, 
and  had  therefore  agreed  to  execute  the 
conve3rance  and  assignment  thereinafter  con- 
tained, the  deed  witnessed  that  the  debtor 
granted  and  assigned  to  the  trustee  all  his 
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real,  leasehold  and  personal  estate,  and  all 
other  property,  to  sell  and  dispose  of  the 
same,  and  to  stand  possessed  of  the  money 
which  should  arise  and  be  received  under  the 
deed,  in  trust  to  apply  and  administer  the 
same  for  the  benefit  of  the  said  creditors  in 
like  manner  as  if  the  debtor  had  been  duly 
adjudged  a  bankrupt.  And  the  deed  fur- 
ther witnessed,  that  in  consideration  of  the 
conveyance  and  assignment  hereinbefore 
contained,  the  said  cr^tors  did  release  and 
for  ever  discharge  the  said  debtor,  his  heirs, 
executors  and  administrators,  from  all  and 
singular  the  debts,  sums  of  money,  bonds, 
bills,  notes,  accounts,  reckonings,  costs, 
charges,  damages,  expenses,  judgments,  exe- 
cutions, actions,  suits,  claims  and  demands 
whatsoever,  either  at  Jaw  or  in  equity, 
which  they  the  said  creditors  respectively 
now  have  or  hath,  or  shall  or  may  or  other- 
wise could  or  might  hereafter  have,  claim, 
challenge,  or  demand  of,  from  or  against 
the  said  debtor,  his  heirs,  executors  or  ad- 
ministrators, or  his  or  their  lands  or  tene- 
ments, goods  or  chattels,  estate  or  effects, 
or  any  of  them,  for  or  by  reason  or  on 
account  of  debts,  claims,  or  demands  of 
them  the  said  creditors,  or  any  of  them, 
now  due  or  owing  from  the  said  debtor, 
and  all  interest  and  arrears  of  interest  for 
or  in  respect  of  the  same  several  debts, 
claims  and  demands,  or  any  of  them,  or  for 
or  by  reason  of  any  other  matter  or  thing 
whatsoever  relating  thereto.  And  the  plain- 
tiffs say  that  they  did  not  release  the  said 
T.  Taylor  otherwise  than  by  executing  the 
said  deed. 

HaringtoUf  in  support  of  the  demurrer, 
admitted  that,  at  first  sight,  Cowper  v.  Smith 
(1)  was  in  point,  but  he  contended  that  it 
might  be  distinguished  on  the  ground 
that,  in  the  present  case,  the  guarantie 
related  to  an  account  current  which  was 
constantly  varying  in  amount,  whereas 
in  the  former  case  the  debt  was  an  ascer- 
tained sum. 

CUcuhy  (E,  G,  Williams  with  him)  was 
not  called  upon  to  argue.  - 

Pollock,  C.B. — The  case,  which  has 
been  very  properly  mentioned  to  the 
Court  by  Mr.  Harington,  is  an  express 
authority  that  the  release  of  the  principal 
is  no  discharge  of  the  surety,  where  the 


surety  has  expressly  contracted  that  he 
shall  continue  liabla  The  only  question 
is,  whether  there  is  any  distinction  be- 
tween that  case  and  the  present.  I  think 
there  is  none. 

Bbamwell,  B. — I  do  not  see  what  distinc- 
tion there  is  between  the  present  case  and 
Cowper  V.  Smith  (1).  The  only  distinction 
pointed  out  is,  that  in  that  case  there 
was  a  gnarantie  for  a  fixed  sum  for  goods 
sold  and  delivered;  here  there  was  a 
guarantie  for  a  current  account  I  cannot 
see  that  that  makes  any  difference.  The 
question  is  one  of  contract;  the  surety 
is  not  affected  by  what  took  place  between 
the  principal  and  his  creditors;  he  has  ex- 
pressly contracted  that  his  liability  shall 
continue. 

Judgment  for  the  plaintiffs. 


1865. 
May  8. 


} 


ORINDLEY  V.  BOOTH. 


Injunction — Action  for  Nuisance — Costs 
—  Common  Law  Procedure  Act,  1854 
(17  d:  18  Vict.  c.  125.) — Common  Law 
Procedure  Aety  1860(23<fc24  Vict,  c.  126). 

Where  the  plaintiff  in  an  action  for  a 
nuisance,  under  section  82.  of  the  Common 
Law  Procedure  Act,  1854,  obtained  an 
order  for  an  injunction,  ex  parte,  which  was 
silent  as  to  costs,  and  the  unit  isstied  to 
restrain  the  nuisance,  and  also,  under  sec- 
tion 32.  of  the  Common  Law  Procedure 
Act,  1860,  for  the  payment  of  the  costs, 
— ^Held,  that  the  plaintiff  ought  not  to  he 
allowed  to  proceed  to  recover  the  costs  of  the 
it^nction  before  the  trial. 

This  was  a  rule  calling  on  the  plaintiff 
to  sh^w  cause  why  all  further  proceedings 
on  a  vnrit  of  ixgunction,  issued  under  an 
order  of  Pigott,  B.,  made  on  an  eoi;  parte 
application,  should  not  be  stayed  until 
after  the  trial  of  the  cause. 

The  facts  appeared  to  be  that  the  plaintiff 
brought  the  action  for  a  nuisance  occasioned 
by  tiie  defendant  boiling  horse-flesh  for 
dogs  near  the  plaintiff's  dwelling-house. 
Immediately  after  the  declaration  was  de- 
livered the  plaintiff  applied  to  the  learned 
Judge  at  chambers  for  an  injimction  under 
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section  82.  of  the  Common  Law  Procedore 
Act^  1854  (17  &  18  Vict  c  185),  which 
enacts,  "  that  it  shall  be  lawful  for  the 
plaintiff  at  anytime  after  the  commencement 
of  the  actioD,  and  whether  before  or  after 
judgment,  to  apply  ex  parte  to  a  Court  or 
a  Judge  for  a  writ  of  injunction  to  restraLa 
the  defendant  from  the  repetition  or  con- 
tinuance of  the  wrongful  act  complained 
of^ . .  .  .  and  such  writ  may  be  granted  or 
denied  by  the  Court  or  Judge  upon  such 
terms  as  to  the  duration  of  the  writ,  keep- 
ing an  account,  giving  security,  or  other- 
wise, as  to  such  Court  or  Judge  shall  seem 
reasonable  and  just  ....  Provided  always, 
that  any  order  for  a  writ  of  injunction  m^e 
by  a  Judge,  or  any  writ  issued  by  virtue 
thereof,  may  be  discharged  or  varied  or  set 
aside  by  the  Court  on  application  made 
thereto  by  any  party  dissatisfied  with  such 
order."  The  Common  Law  Procedure  Act, 
1860  (23  <fe  24  Vict  c.  126),  by  section  32, 
enacts,  that  in  all  cases  in  which  a  writ 
of  mandamus  or  injunction  is  issued  under 
the  provisions  of  the  Common  Law  Proce- 
dure Act,  1854,  such  writ  shall,  unless 
otherwise  ordered  by  the  Court  or  a 
Judge,  in  addition  to  the  matter  directed 
to  be  inserted  therein,  command  the  defen- 
dant to  pay  to  the  plaintiff  the  costs  of 
preparing,  issuing  and  serving  such  writ, 
and  payment  of  such  costs  may  be  enforced 
in  tjie  same  manner  as  costs  payable 
under  a  rule  of  Court  are  now  by  law 
enforceable. 

The  learned  Judge  in  making  the  order 
for  an  injimction  neither  imposed  terms 
nor  mentioned  costs.  A  writ  of  injunction 
was  thereupon  issued  and  served  upon  the 
defendant,  which  commanded  him  to  pay 
the  costs  in  conformity  with  the  Common 
Law  Procedure  Act,  1860. 

Notice  of  trial  was  given  for  Shrewsbury 
Assizes,  but  the  plaintiff  countermanded  it 
Two  days  after  the  notice  of  countermand 
the  defendant  took  out  a  summons  before 
Erie,  C.  J.,  calling  on  the  plaintiff  to  shew 
cause  why  the  order  and  writ  of  ii^unction 
should  not  be  set  aside.  That  learned 
Judge,  doubting  whether  he  had  power 
to  entertain  the  application,  ordered  that 
all  further  proceedings  should  be  stayed 
until  after  the  first  four  days  of  Easter 
Term. 


Tlie  OousT  having  gnnled  a  rule  nui^ 

Slaveley  Hill  now  shewed  canaa — ^Ilis 
plaintiff's  affidavits  shew  that  there  is  a 
most  unbearable  nuisance,  and  this  appean 
to  be  admitted  by  the  affidavits  on  the  other 
sida  The  form  of  the  rule  is  unusual,  and 
if  made  absdnte  its  effect  will  be  to  aet 
aside  the  iignnction. 

[Pollock,  C.B. — The  defendant  oomr 
phuns  of  the  delay.  How  long  is  the  injuno- 
tioD  to  be  in  forcef  Why  did  not  the 
plaintiff  tiy  the  cause?] 

The  delay  Ib  explained  by  the  affidavits 
to  have  arisen  from  the  illness  of  a  snigeon, 
who  was  a  material  witness. 

UnderhUl,  in  support  of  the  rula — ^The 
defendant  merely  wished  to  suspend  the 
operation  of  the  injunction  until  after  it 
shall  have  been  ascertained  by  a  verdict 
whether  a  nuisance  did  exist 

[Pollock,  C.B. — ^Assume  that  a  nuisance 
does  exist,  if  this  rule  be  made  absolute 
the  defendant  may  recommence  the  nui- 
sance.] 

The  object  of  the  present  api^cation 
substantially  is  to  obtain  reUef  from  the 
payment  of  costs.  If  the  jury  find  a  verdict 
for  the  defendant,  although  he  will  be  suc- 
cessful in  the  action,  yet  he  will  have  been 
restrained  from  carrying  on  his  business 
and  made  to  pay  the  costs  of  an  ingnnction 
to  which  the  plaintiff  was  not  entitled. 
The  rule  may  be  so  moulded  as  not  to 
allow  the  nuisance  to  be  resumed,  but  to 
leave  the  costs  in  abeyance  until  the  cause 
has  been  tried. 


Per  Curiam  (1). — It  would  certainly  be 
a  hardship  on  the  defendant  to  compel  him 
to  pay  these  costs,  when  perhaps  the  juiy 
may  find  a  verdict  in  his  &vour.  The 
rule  may  be  made  absolute  in  the  tenns 
suggested  by  Mr.  UnderhilL 

Mule  abeokUe  to  9tay  aU  further 
prwxedinge  in  reipeet  of  the 
costs  of  the  icrit  of  i9^mctio»t 
until  after  the  cause  haa  beoi 
tried. 


(1)  Pdlock,  C.B.,  Martin,  B.  and  Plg«4^  B. 
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April  26 


.} 


OAKLET  V,  MONCKi 


Landlord  and  Tenant  —  Expiration  of 
Lease — Holding  over — Tenancy  from  Year 
to  Year, 

Where  a  tenant  is  allowed  to  hold  over 
after  the  expiration  of  his  lease^  it  is  a 
question  of  fact  for  the  jury  on  what  terms 
he  continues  to  hold. 

Where  a  tenant  for  life  granted  a  lease, 
containing  (among  others  J  a  covenant  that 
the  lessor  should,  at  the  expiration  of  the 
term,  pay  and  aUowfor  all  fruit-trees  upon 
the  premises  planted  by  the  lessee  at  a  fair 
valuation,  and  at  the  expiration  of  the  term 
the  lessee  held  over  as  tenant  from  year  to 
year,  and  on  the  death  of  the  tenant  for 
life  the  tenant  from  year  to  year  con- 
tinued the  occupation  of  the  land,  paying 
the  same  rent  to  the  remainderman,  the  latter 
being  ignorant  of  the  existence  of  the  cove- 
nant,— Held,  that  the  receipt  of  rent  by  the 
remainderman,  under  the  circumstances,  toas 
no  evidence  of  a  holding  over  under  the 
terms  of  the  lease. 

This  action  was  brought,  by  the  plain- 
tiff, as  administrator  of  the  estate  and 
effects  of  Henry  Oakley,  who  died  in- 
tcRtate. 

The  plaintiff  declared — ^For  that  the  de- 
fendant demised  to  the  said  Henry  Oakley, 
and  the  said  Henry  Oakley  became  and 
was  tenant  to  the  defendant,  of  a  close  of 
land  of  the  defendant,  npon  the  terms, 
amongst  others,  that  the  defendant  should, 
at  the  determination  of  the  said  tenancy, 
pay  and  allow  the  said  Henry  Oakley,  his 
executors  or  administrators,  for  all  fruit- 
trees  and  shrubs  then  growing  and  being  in 
«>r  upon  the  said  demised  premises  which 
should  have  been  planted  by  the  said 
Henry  Oakley,  his  executors  or  adminis- 
trators, at  a  fair  valuation,  to  be  made  by 
two  indifferent  persons,  one  to  be  chosen 
by  each  X)arty,  and,  in  case  of  their  disagree- 
ment, by  a  third  person,  to  be  chosen  by 
them  jointly,  whose  decision  should  be 
conclusive  and  binding  upon  each  of  the 
said  parties ;  and  that  the  said  tenancy  was 
duly  determined  after  the  death  of  the  said 
Henry  Oakley,  and  at  the  time  of  the  said 
determination   of  the  said  tenancy  there 

Nmw  Bejues,  34.— Exchkq. 


were  certain  fruit-trees  and  shrubs  growing 
and  being  in  and  upon  the  said  demised 
premises,  which  had  been  planted  by  the 
said  Henry  Oakley  in  his  lifetime,  and  by 
the  plaintiff,  as  administrator  as  aforesaid, 
since  his  death,  and  every  condition  has 
been  performed,  and  evei^ng  hao  hap- 
pened  and  occurred  to  enable  the  plaintiff 
to  bring  this  action ;  yet  the  defendant  did 
not  pay  and  allow,  and  has  not  paid  and 
allowed  the  plaintiff,  as  administrator  as 
aforesaid,  for  the  said  fruit-trees  and  shrubs, 
at  such  valuation  as  aforesaid,  but  has 
whoUy  re^ed  so  to  do. 

And,  also,  for  that  the  defendant  demised 
to  the  said  Heniy  Oakley,  and  the  said 
Henry  Oakley  became  and  was  tenant  to 
the  defendant  of  the  said  close  in  the  first 
count  mentioned,  upon  the  said  terms, 
amongst  others,  in  that  count  mentioned, 
and  that  the  said  tenancy  was  duly  deter- 
mined after  the  death  of  the  said  H.  Oakley ; 
and  at  the  time  of  the  said  determination 
of  the  said  tenancy  there  were  certain  fruit- 
trees  and  shrubs  of  great  value  growing  and 
being  in  and  upon  the  said  demised  pre- 
mises, which  had  been  planted  by  the  said 
Henry  Oakley  in  his  lifetime,  and  by  the 
plaintiff,  as  administrator,  since  his  death ; 
and  every  condition  has  been  performed, 
and  everything  has  happened  and  occurred, 
to  enable  the  plaintiff  to  bring  this  action, 
and  the  plaintiff  has  been  always  ready  and 
willing  to  choose  on  his  part  an  indifferent 
person  to  make  a  fair  valuation  of  the  said 
fruit-trees  and  shrubs,  and  requested  the 
defendant  to  appoint  on  her  part  an  indif- 
ferent person  to  make  such  valuation,  and 
to  ascertain  the  value  of  the  said  fruit-trees 
and  shrubs,  according  to  the  terms  of  the 
said  tenancy,  and  a  reasonable  time  for 
the  defendant  so  to  do  had  elapsed  before 
the  commencement  of  this  suit;  and  yet 
the  defendant  did  not  nor  would  appoint 
such  indifferent  person  on  his  part  as 
aforesaid,  and  has  always  wholly  re- 
fused so  to  do,  whereby,  and  by  reason  of 
the  premises,  the  plaintiff,  as  administrator 
as  aforesaid,  has  been  prevented  from 
ascertaining  the  fair  valuation  of  the  said 
fruit-trees  and  shrubs,  and  has  incurred 
great  costs  and  expenses  in  seeking  to  en- 
force the  said  terms  of  the  said  tenancy 
in  that  behalf,  and  hath  been  otherwise 
injured. 

T 
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The  defendimf  pleaded  that  ahe  did  not 
demise  to  the  said  Henry  Oakley  the  said 
close  upon  the  terms  alleged. 

This  cause  came  on  for  trial,  before 
Crompton,  J.,  at  Cambridge,  when  a  ver- 
dict was  found  for  the  plaintiff  for  the 
amount  claimed,  subject  to  the  opinicm  of 
the  Court  on  the  following 

CASE. 

(1)  In  the  year  1826  oneW.  Stephens  the 
younger  was,  under  the  will  of  one  Richard 
Stephens,  tenant  for  life  of  the  loetu  in  qtto^ 
witli  remainder  to  his  eldest  son  and  other 
issue  in  fee  tail;  and  in  de£ftult  of  such 
issue,  to  the  defendant  for  life,  with  certain 
remainders  over. 

W.  Stephens  the  younger  had  a  power 
to  lease  the  locus  in  quo,  under  the  follow- 
ing clause  in  the  said  will : 

''I  do  hereby  further  declare  that  it  shall 
be  lawful  for  any  person  who,  by  virtue  of 
this  my  will,  shall  be  tenant  for  life  in  pos- 
session of  the  hereditaments  and  premises 
lastly  hereinbefore  devised  or  entitled  to 
the  rents  and  profits  thereof,  and  who  shall 
have  attained  his  or  her  age  of  twenty-one 
years,  to  demise  or  lease  the  hereditaments 
and  premises  lastly  hereinbefore  devised,  or 
any  part  or  parts  thereoi^  to  any  person  or 
persons  whomsoever  for  any  terms  of  years, 
not  exceeding  twenty-one  years,  to  take 
effect  in  possession,  and  not  in  reversion^ 
at  the  best  yearly  rent  that  can  be  reason- 
ably had  for  the  same,  without  taking  any 
fine  or  foregift  for  the  making  thereof,  and 
so  that  there  be  contained  in  every  such 
lease  a  condition  of  re-entiy  for  non-payment 
of  the  rent  thereby  to  be  reserved,  and  so 
that  the  lessee  or  lessees  execute  a  counter- 
part thereof,  and  thereby  covenant  for  the 
payment  of  the  rent" 

W.  Stephens  the  elder  had  no  interest 
in  the  locus  in  quo,  and  died  in  the  year 
1829. 

(2)  By  a  lease,  dated  the  9th  of  December 
1826,  W.  Stephens  the  elder  and  W. 
Stephens  the  younger  jointly  demised  unto 
the  said  H.  Oakley  the  locus  in  quo  for  the 
term  of  twenty-one  years,  at  a  yearly  rent 
of  ML  lis.  In  this  lease  is  contained  the 
following  clause  :  '*  And  also  that  they  the 
said  lessors,  their  heirs  or  assigns,  or  their 
or  his  incoming  tenant^  shall  and  will  at 
the  expiration,  or  other  sooner  determina- 


tion of  the  said  term  of  twenty-one  yeais^ 
pay  and  allow  the  said  H.  Oakley,  his  exe- 
cutors or  administrators,  for  all  fruit-trees 
and  shrubs  then  growing  and  being  in  or 
upon  the  said  demised  premises,  whidi 
shall  have  been  planted  by  the  said  (1)  H. 
Oakley,  his  executors  or  administrators,  at 
a  fait  valuation,  to  be  made  by  two  indif- 
ferent persons,  one  to  be  chosen  by  eadi 
party,  and,  in  case  of  their  disagreement^ 
by  a  third  person,  to  be  choa^n  by  them 
jointly,  whose  decision  shall  be  condusivB 
and  binding  upon  each  of  the  said  p■^ 
ties. 

3.  During  the  continuance  of  the  lease 
the  lessors  abated  the  rents  resoved  frum 
UL  lis,  to  11/. 

4.  The  said  lease  expired  at  MicharimaB, 
1847.  Upon  the  expiration  of  ihe  lease 
the  said  H.  Oakley  applied  to  the  said 
W.  Stephens  the  younger  for  a  firesh  kaae 
of  the  locus  m  quo,  on  the  same  ienns  as 
before.  The  said  W.  Stephens  the  younger 
said,  ''There  is  no  occasion  for  another 
lease,  you  can  go  on  from  year  to  year;'* 
nothing  further  was  said  about  terms.  A 
piece  of  land  was  at  that  time  added,  and 
the  rent  altered  from  II L  to  13/.,  which 
last  sum  continued  to  be  paid  yearly  until 
Michaelmas,  1850,  when  the  piece  of  land 
which  had  been  added  was  tidcen  fitHS  the 
holding  and  sold  by  the  said  W.  Stej^ens 
the  younger  to  a  waterworks  company. 
The  subsequent  payment  of  rent  was  at  the 
rate  of  11/.  a  year. 

5.  The  said  W.  Stephens  the  younger 
died  in  April  1856,  without  issue,  and  whai 
the  limitation  to  the  defendant  Mrs. 
Monck  for  life  enured,  nothing  passed 
between  the  said  H.  Oakley  and  the  def«i- 
dant  as  to  the  terms  on  which  the  occnpa- 
tion  was  to  continue;  but  he  paid  the  rent 
to  the  defendant  at  the  rate  of  11 /L  a  year 
ending  each  Michaelmas. 

6.  The  said  H.  Oakley  died  intestate  m 
the  year  1859,  when  the  plaintiff  took  out 
letters  of  administration  to  his  estate  and 
effects.  Nothing  was  said  between  the 
plaintiff  and  the  defendant  as  to  the  terms 
of  occupation;  but  the  plaintiff  likewise 

(1)  Daring  the  argument  it  was  agrsad  thai  tin 
caw  should  be  amended  by  staUng  thai  H.  Oakkf 
and  the  plaintiff  were  nurserymen,  and  that  the 
trees  had  been  planted  by  them  in  tiie  way  of  didr 
trade  sa  mmerytten. 
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paid  lent  to  the  defendant  at  the  rate  of 
11 L  &  year  ending  each  Michaelmas. 

7.  In  March  1862  the  defendant  gave 
to  the  plaintijQT  a  notice  to  quit  at  the 
ensning  Michaehnas.  As  the  defendant  did 
not  require  the  hew  in  quo  till  the  spring 
of  1863,  the  pkdntiff  was  allowed  to  con- 
tinue in  possession  after  Michaelmas  1862 
and  during  the  ensuing  winter. 

8.  In  February  1863  the  plaintiff  called 
the  attention  of  J.  R  Monck,  the  son  of 
the  defendant,  to  the  clause  set  out  in 
the  lease  of  1826.  Until  then  neither  the 
defendant  nor  her  son  was  aware  of  the 
existence  of  such  clausa 

9.  On  the  24th  of  February  1863  the 
'defendant  received  the  foUovdng  notice, 
signed  by  the  plaintiff  and  W.  H.  Law- 
rence: ''Whereas,  by  indenture  of  lease, 
dated  the  9th  of  September  1826,  and 
eiq>re88ed  to  be  made  between  W.  Stephens 
the  elder,  therein  described  as  of  Padworth, 
in  the  county  of  Berks,  common  brewer, 
and  W.  Stephens  the  younger,  therein 
described  as  of  Reading,  common  brewer, 
of  the  one  part,  both. now  deceased,  and 
H.  Oakley,  therein  also  described  as  of 
Reading  aforesaid,  gardener,  also  now  de- 
ceased, of  the  other  part,  a  certain  piece 
of  ground  in  the  parish  of  St  Mary,  in 
Reading,  containing  by  admeasurement 
2a.3r.8p.,  more  or  less,  botmded  as  in  the 
said  indenture  particularly  mentioned,  and 
now  known  as  the  Brunswick  Nursery,  in 
Reading  aforesaid,  and  now  in  my  occupa- 
tion, was,  with  the  appurtenances,  except  as 
therein  is  excepted,  demised  unto  the  said 
H.  Oakley,  his  executors,  administrators 
and  assigns,  from  the  29th  of  September 
then  instant,  for  the  term  of  twenty-one  years 
thence  next  ensuing,  determinable  never- 
theless, as  is  therein  mentioned,  at  the  rent 
therein  reserved;  and  in  the  said  indenture 
is  contained,  among  other  matters  and 
tilings,  a  covenant  on  the  part  of  the  said 
H.  Oakley,  his  executors  or  administrators, 
with  the  said  W.  Stephens  the  elder  and  W. 
Stephens  the  younger,  his  heirs,  executors, 
administrators  and  assigns,  that  they  the 
said  W.  Stephens  the  elder  and  W.  Ste- 
phens the  younger,  their  heirs  or  assigns, 
should  have  the  option  or  privilege  of  pur- 
chasing all  erections  and  buildings,  or  any 
of  them,  which,  at  the  expiration  or  other 
sooner   determination  of  the   said  tenn, 


should  stand  or  be  upon  the  said  demised 
premises,  and  which  should  have  been  put 
up  by  and  at  the  expense  of  the  said  H. 
Oakley,  his  executors  or  administrators,  at 
a  fair  valuation,  to  be  made  in  manner 
therein  mentioned,  upon  giving  to  the  said 
H.  Oakley  notice  in  writing  of  their  or  his 
wish  so  to  do,  two  calendar  months  before 
the  expiration  or  other  sooner  determina- 
tion of  the  said  term;  and  if  no  such  notice 
should  be  given,  the  said  H.  .Oakley,  his 
executors  or  administrators,  shall  be  at 
liberty,  and  he  and  they  were  thereby 
empowered,  to  take  down  and  remove  sudi 
erections  and  buildings  for  his  or  their  own 
use  and  benefit;  and  also  a  covenant  on  the 
part  of  the  said  W.  Stephens  the  elder  and 
W.  Stephens  the  younger,  their  heirs,  exe- 
cutors, administrators  and  assigns,  wiUi  the 
said  H.  Oakley,  his  executors  and  admin- 
istrators, that  they,  the  lessors,  their  heirs 
or  assigns,  or  their  or  his  incoming  tenant, 
should  at  the  expiration  or  other  sooner 
determination  of  the  said  term,  pay  and 
allow  the  said  H.  Oakley,  his  executors 
or  administrators,  foi'  all  fruit-trees  and 
shrubs  then  growing  and  being  in  or  upon 
the  said  demised  premises,  which  should 
have  been  planted  by  the  said  H.  Oakley, 
his  executors  or  administrators,  at  a  fair 
valuation  to  be  made  by  two  indifferent 
persons,  one  to  be  chosen  by  each  party, 
and  in  case  of  their  disagreement  by  a 
third  person,  to  be  chosen  by  them  jointly, 
whose  decision  should  be  conclusive  and 
binding  upon  each  of  the  said  parties;  and 
whereas  the  said  premises  were  held  by  the 
said  H.  Oakley  up  to  the  time  of  his  death 
as  yearly  tenant,  but  upon  the  same  terms 
and  conditions  as  were  contained  in  the 
said  lease;  and  at  the  death  of  the  said 
H.  Oakley,  I  took  the  said  premises  as  his 
administrator  upon  the  like  conditions,  and 
the  same  are  now  held  by  me,  the  under- 
signed W.  Oakley,  as  administrator  of  the 
said  H.  Oakley,  as  yearly  tenant,  but  sub- 
ject to  the  same  provisoes,  covenants  and 
agreements  reserved  and  contained  by  and 
in  the  said  indenture  of  lease;  and  the 
goods  and  effects  now  being  upon  the 
said  premises  belonging  to  me  are  subject 
to  a  bill  of  sale  given  by  him  to  W.  H. 
Lawrence,  of  Green  Street,  in  the  borough 
of  Cambridge,  attorney's  clerk,  and  dated 
the  19th  of  July  1860  and  filed  the  20th 
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of  the  same  montli;  now  I,  the  said  W. 
Oakley,  on  behi^  of  myself  and  by  the 
direction  of  the  said  W.  SL  Lawrence,  do 
hereby  give  you  notice  that,  nnder  and  by 
Tirtue  of  the  said  ooveuants,  I  claim  com- 
pensation for  the  finiit-trees,  ahmbe,  and 
other  things  now  being  in  or  upon  the  said 
premises,  the  amount  of  such  compensation 
to  be  ascertained  by  a  valuation  of  the 
same  as  aforesaid;  and  pursuant  to  tiie 
covenant  contained  in  the  said  lease,  I  have, 
with  the  concurrence  of  the  said  W.  H. 
Lawrence  testified  by  his  signing  thia 
notice,  appointed  Stephen  Hunt,  of  Wool- 
hampton,  in  the  county  of  Berks,  nursery- 
man, as  the  valuer  on  my  behalf  to  make 
the  valuation  of  the  effects  now  being  upon 
the  said  premises  under  the  covenants  here- 
inbefore referred  to;  and  I  hereby  require 
you  forthwith,  upon  the  service  upon  you 
or  some  or  one  of  you  of  thia  notice,  to 
appoint  some  person  to  be  the  valuer  on 
your  behalf  in  accordance  with  the  terms 
of  the  covenants  hereinbefore  referred  to, 
to  make  such  valuation  jointly  with  the 
said  Stephen  Hunt;  and  I  hereby  give  you 
further  notice  that,  unless  you  forthwith 
upon  the  service  of  this  notice  on  you  or 
some  or  one  of  you,  nominate  some  person 
on  your  behalf  to  concur  with  the  said 
Stephen  Hunt  in  making  such  valuation 
as  aforesaid,  I  shall  take  such  steps  as  may 
be  necessary  to  complete  the  said  arbitra- 
tion and  valuation,  as  witness,''  <fec 

10.  The  defendant  did  not  appoint  a 
valuer,  and  the  plaintiff  in  the  month  of 
March  1863  appointed  two  persons  to  the 
office,  who  valued  the  stock  submitted  to 
their  notice  at  a  particular  sum.  The  whole 
of  the  stock  so  submitted  to  valuation  had 
been  planted  by  the  said  H.  Oakley  or  by 
the  plaintiff  during  their  respective  occupa- 
tions as  aforesaid. 

11.  In  the  month  of  August  1863  the 
plaintiff  was  ejected  by  county  court  pro- 
cess from  the  loetu  in  quo, 

12.  In  the  month  of  October  1863  the 
stock  on  the  locus  in  quo  was  sold  by  auction 
by  the  direction  of  the  defendant  and  real- 
ized at  the  sale  175/.  15«.,  less  22/.  9<.  for 
auctioneer's  expenses.  The  balance  still 
remains  in  the  hands  of  the  auctioneers. 

13.  It  is  agreed  between  the  parties  that 
a  copy  of  the  lease  of  1826  shall  form  a 
part  of  this  special  case.    Also,  that  the 


Court  shall  be  at  liberty  to  draw  any  in- 
ference of  fiMt,  or  find  any  £scts  which  in 
the  opinion  of  the  Court  a  jury  ou^t  to 
have  drawn  or  found.  The  question  for 
the  opinion  of  the  Court  is»  whether, 
amongst  the  terms  of  the  tenani^  deter- 
mined by  the  said  notice  to  quit,  was  en- 
grafted the  covenant  in  the  lease  of  1826, 
or  a  term  to  the  same  effect^  obliging  the 
defendant  to  take  the  stock  in  the  Iochb  ta 
quo  at  a  valuation.  If  the  Comt  shall  be 
of  opinion  that  such  a  term  did  attach  to 
.the  tenancy  between  the  plaintiff  and  the 
defendant^  then  the  said  verdict  shall  be 
affirmed,  and  the  Court  shall  say  on  what 
principle  the  damages  shall  be  assessed, 
the  amount  of  damages  to  be  settled  out 
of  court  But  if  the  Court  shall  be  of 
opinion  that  no  such  term  did  attach  to 
the  tenancy  between  the  plaintiff  and  the 
defendant,  then  the  verdict  shall  be  entered 
for  the  defendant 

OMaUeif  (MarJdby  with  him),  for  the 
plaintiff,  contended  that  the  tenant  by 
holding  over  after  the  det^mination  of  his 
lease,  and  continuing  a  tenant  from  year 
to  year,  held  over  subject  to  all  the  tenns 
of  the  lease,  so  far  as  they  were  consistent 
with,  a  tenancy  from  year  to  year;  and  that 
the  pajnonent  of  rent  to  the  remaindennan  and 
his  acceptance  of  it  shewed  that  it  was  the 
clear  intention  of  the  parties  that  the  rela- 
tion of  landlord  and  tenant  should  continue 
on  the  terms  of  the  lease.  He  cited  Boe  v. 
Ward  (2)  and  WardaU  v.  Usker  (3).  He 
also  contended  that  the  &ct  that  the  re- 
mainderman was  ignorant  of  Uie  tenns  of 
the  lease  was  immaterial,  that  he  was 
bound  to  know  his  own  tiUe,  and  that  he 
could  not  be  permitted  to  avail  himself  of 
his  ignorance  to  the  prejudice  of  the  defen- 
dant, and  to  say  that  because  he  did  not 
examine  his  own  title.  He  dted  Doe  d 
Martin  v.  WaUs  (4). 

Keane  (Douglaa  Brown  with  him)  con- 
tended that  the  question  was  one  of  &ct 
for  a  juty,  and  that  the  Court,  having  power 
to  draw  inferences  from  the  facts,  were  in 
the  position  of  a  jury — Hyatt  v.  GriJUhs 
(5);  that  it  was  absuni  to  suppose  that  the 

<2)  1  H.  Bl.  97. 

(3)  3  Soott,  N.R.  508;  8.  c  10  Law  J.  Bep.  (n.b.) 
C.P.  316. 

(4)  7  Term  Hep.  88. 

(5)  17  Q.B.  Rep,  505. 
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remaindenniui,  vrho  was  only  tenant  for 
life,  ever  intended  that  the  tenancy  should 
continue  upon  terms  most  onerous  to  her- 
self;  that  no  jury  would  ever  find  that 
because  the  defendant,  the  tenant  for  life, 
received  rent  from  the  plaintiff  without  any 
notice  of  the  terms  under  which  he  held, 
the  defendant  was  bound  to  buy  whatever 
trees  the  plaintiff  might  leave,  the  defen- 
dant having  no  option  in  the  matter.  He 
cited  Doe  d.  PHdeaux  (6). 

(TMalky^  in  reply,  referred  to  WaXker  v. 
Chde{1). 

Pollock,  C.R — ^We  have  already  inti- 
mated that  we  are  all  of  opinion  that  our 
judgment  ought  to  be  for  the  defendant. 
It  was  established  by  Walker  v.  Gode(6) 
that  the  question  is  one  of  fact  for  the  jury. 
In  that  case  my  Brother  Martin  differed 
firom  my  Brother  Bramwell  and  from  Sir 
James  Wilde,  who  at  that  time  was  a  mem- 
ber of  this  Court  The  difference  of  opinion 
arose  upon  the  very  same  point.  In  that 
case  I  observe  my  Brother  Martin  said,  '^I 
regret  the  difference  of  opinion  which  exists, 
because  I  feel  the  judgment  of  the  majority 
of  the  Court  will  create  a  new  source  of 
litigation  in  very  many  cases,  and  a  question 
for  a  jury,  which  would  frequently  be  a 
temptation  rather  to  decide  upon  feeling 
and  prejudice  than  on  reason  and  truth, 
a  matter  always  to  be  regretted,  and, 
if  possible,  avoided."  I  agree  with  my 
Brother  Martin  that  as  much  as  possible 
we  ought  to  keep  certain  questions  entirely 
within  the  province  of  the  Court,  and  not 
leave  them  to  the  jury.  As,  for  instance, 
the  question  of  reasonable  and  probable 
cause  in  an  action  for  malicious  prosecution 
is  a  question  which  had  better  always  be 
kept  in  the  hands  of  the  Court,  though  I 
am  aware  that  a  great  authority,  Lord  Den- 
man,  always  maintained  it  was  a  question 
for  a  jury,  and  that  he  adhered  to  that 
opinioi  Notwithstanding  the  known  opin- 
ions  of  every  other  member  of  the  Bench. 
At  the  same  time,  it  cannot  be  denied  that 
the  jury  do  frequently  decide  that  which 
the  Court  cannot  decide  so  well,  and  that 
their  findings  are  highly  beneficial  But  on 


(6)  10  East,  158. 

(7)  6  Hurl.  &  N.  594;  b.  c.  80  Law  J.  Rep.  (k.s.) 
Ezch.  172. 


the  present  occasion  what  we  have  to  decide 
is  a  question  of  fact,  and  we  ought  not,  I 
think,  tofind  thata  tenant  for  life  coming  into 
possession  ought  to  be  bound  by  the  cove- 
nants of  his  predecessor  merely  because  he 
has  received  rent ;  there  ought  to  be  more 
than  that;  there  ought  to  be  some  evidence 
that  the  person  in  remainder  whom  it  is 
proposed  to  bind  by  the  covenants  had 
some  knowledge  of  their  existence.  I  need 
not  repeat  that  I  think  a  great  hardship 
would  arise  if  we  held  that  a  tenant  for  life 
by  coming  into  possession  and  receiving 
rent,  amounting  it  may  be  only  to  a  few 
pence  or  a  few  shillings,  is  thereby  ren- 
dered liable  to  pay  more  than  100^  for 
that  which  is  no  benefit  to  her  at  all  I 
think  we  ought  to  decide,  viewing  it  as  a 
question  of  ^t  to  be  found  by  us,  that 
unless  there  were  more  evidence  of  assent 
on  her  part  than  in  the  present  case,  she 
is  not  bound  by  the  covenants  ;  not  being 
bound  by  the  covenants,  the  plaintiff,  who 
sues  upon  the  covenants,  is  not  entitled  to 
recover,  and  the  defendant  is  entitled  to 
judgment 

Bramwell,  B. — ^I  am  of  the  same  opin- 
ion. In  this  case,  it  seems  to  me  upon  the 
state  of  facts  that  the  plaintiff,  or  Ids  -in- 
testate, being  nurserymen,  might  have  re- 
moved the  trees  m  question.  They  were 
trade  fixtures,  and  as  such  might  be  re- 
moved, and  so  they  might  have  been  if 
the  lease  had  been  granted  without  the 
clause  in  question.  It  may  be  that  as  the 
lessor  has  thought  fit  to  enter  into  such 
an  agreement,  the  annual  tenancy  between 
him  and  the  nurseryman  was  continued 
upon  the  same  terms.  However,  we  need 
not  trouble  ourselves  to  consider  whether 
he  would  have  been  liable  to  such  a  cove- 
nant as  this.  It  may  be  assumed,  even  after 
the  commencement  of  the  annual  tenancy, 
that  the  original  lessor  would  have  been  liable 
to  pay  for  tiiese  trees  according  to  his  cove- 
nant. Then  arises  the  title  of  Mrs.  Monck, 
the  defendant.  She  does  not  claim  under 
the  lessor,  but  she  is  tenant  for  life, 
under  the  will  of  the  testator,  and  there- 
fore not  bound  by  any  of  the  lessor's 
agreements  not  made  in  pursuance  of  the 
power.  It  is  said  that  the  occupation  goes 
on,  the  payment  of  rent  goes  on ;  and  that 
is  all  we  know  about  it,  except  that  as  a 
matter  of  fact  she  did  not  know  of  the 
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stipulalion  of  the  iSrafc  tenant  for  life,  and 
therefore  did  not  intend  to  be  bound  by  it» 
and  there  is  no  undertaking  on  her  part 
to  pay  for  these  trees.  Then  it  is  further 
said,  because  she  lets  the  plaintiff  continue 
at  the  same  rent,  she,  by  implication,  un- 
dertakes to  pay  for  the  trees.  To  my  mind 
nothing  could  be  more  unreasonable.  Be- 
cause the  tenant  would  have  had  a  right  to 
remove  the  trees  as  long  as  he  continued 
the  business  of  a  nurseiyman.  If  he  turned 
the  place  into  a  private  garden,  he  would 
have  had  no  right  to  remove  the  trees. 
When  she  succeeded,  the  condition  of 
things  would  be  the  same,  and  yet,  if 
she  was  liable  as  tenant  for  life,  she 
would  be  bound  to  pay  for  them  when  the 
tenant  went  out,  and  then  ihe  succeeding 
tenant  for  life  might  say  to  her  represen- 
tatives, "  It  is  true  that  the  defendant  has 
paid  for  the  trees,  but  you  must  leave  them 
in  the  garden,  because  they  are  no  longer 
trade  fixtures,  and  we  shall  not  pay  you." 
Bo  the  defendant  would  have  to  pay  nearly 
sixteen  times  the  annual  rent  of  the  pre- 
mises, of  which  at  her  death  her  represent- 
atives would  not  be  reimbursed  a  penny. 
It  seems  to  me  that,  whether  we  treat 
this  as  a  matter  of  law  or  fact,  we  may 
say  that  there  is  no  evidence  that  she 
agreed  to  the  tenancy  continuing  on  the 
terms  of  paying  for  these  trees.  There 
18  no  evidence,  because  it  should  be 
borne  in  mind  that  this  is  not  a  natural 
or  ordinary  or  common  covenant  or  agree- 
ment; the  natural  and  ordinary  agreement 
is,  that  a  person  shall  have  a  right  to 
remove  trees  which  he  has  planted.  I  am, 
therefore,  of  opinion,  whether  I  treat  this 
as  a  matter  of  law  or  fact,  it  ought  to  be 
determined  in  favour  of  the  defendant 

PiooTT,  R — I  am  of  the  same  opinion. 
There  is  no  doubt  that  a  tenancy  from 
year  to  year  is  created  by  the  receipt  of 
rent  under  the  circumstances  in  question. 
Then  the  question  is,  whether  the  stipula- 
tion for  taking  the  trees  and  paying  for 
them  at  a  valuation  at  the  end  of  the  term 
is  a  stipulation  annexed  by  implication.  If 
BO,  it  is  because  there  is  an  implied  agree- 
ment But  what  is  the  implied  contract  f 
It  is  to  be  implied  from  the  presumed 
assent  of  the  parties.  Is  there  any  evidence 
of  any  assent  of  Mrs.  Monck  t  It  is  con- 
ceded that  she  knew  nothing  about  it ;  she 


had  no  means  of  finding  it  oot^  and  was 
not  informed  of  it  It  might  a«  well  be 
said  that  if  the  deceased  tenant  for  life 
agreed  to  pay  a  guinea  a  piece  for  those 
trees,  she  would  be  bound  by  sudi  agree- 
ment 

JmdffmetU/ar  ike  d^e$kUaU, 
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May  10 


.} 


BOSTOCK  V,  JABDIKS  AND 
ANOTHKB. 


Contract — Principal  and  Ageni — FaUnre 
of  Consideration — Money  Had  and  Be- 
eeived. 

The  plaint^  instruded  the  defendant^ 
who  were  broken^  to  pwrehaee  for  kim  50 
bales  of  cottony  and  paid  to  the  defendants 
800/.,  part  of  the  purchaee^money.  The 
defendant*  made  a  contract  in  their  otm 
namee  for  the  purckcue  of  a  nweh  larger 
quantilg,  vu.,  300  balee,  on  aecomnt  of  the 
plaintiff  and  other  prindpala : — Held,  m 
an  action  for  money  had  and  reeeufed,  that 
the  plaintiff  wae  entitled  to  reoomer  hank  ike 
money  paid,  a»  the  defendants  had  not  made 
a  contract  on  which  the  pladniiff  could  sue 
as  a  prindpaL 

This  action  was  commenoed  on  the  24th 
of  December  1864,  and  the  dedanilaon 
contained  the  common  counts  for  money 
received  by  the  defendants  for  the  use  of 
the  plaintiff,  for  interest,  and  for  money  due 
on  accounts  stated;  the  particalars  claimed 
800/.  for  money  received,  and  lO/L  ll^i  for 
interest  from  the  19th  of  September  1864. 

The  pleas  were,  the  geneiid  issue,  pay- 
ment and  set-off;  upon  which  issues  were 
joined. 

The  cause  was  tried,  at  the  liveipool 
Spring  Assizes,  1865,  before  Mellor,  J.  and 
a  special  jmy,  when  evidence  was  given  to 
the  following  effect:  The  defendimts  car- 
ried on  business  as  brokers  at  Livefpnol, 
and  in  July  1864  were  instructed  by  the 
plaintiff  to  buy  for  him  50  bales  of  cotton 
lie  pbuntiff  dealt  as  a  speculator.  On  the 
9th  of  July,  in  their  own  names,  they 
entered  into  a  contract  in  writing  with 
certain  persons  trading  under  the  name  of 
Marriott  h  Co.  for  the  purchase  <^  300 
bales  of  Surat  cotton,  guaranteed  &ir  new 
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OomFttwattee,  and  on  board  the  Duneaimj 
then  homeward  bound  from  Bombay.  A 
clause  was  inserted  providing  that  in  case 
of  any  dispute  arising  out  of  the  contract 
the  matter  should  be  referred  to  two  re- 
spectable lMX>ker8  for  settlement,  who  should 
diecide  as  to  quality  and  the  allowance,  if 
any,  to  be  made;  it  was  farther  stipulated 
that  the  300  bales  should  be  delivered  in 
merchantable  condition  to  the  buyer,  and 
that  the  damaged,  if  any,  should  be  re- 
jected provided  they  could  not  be  made 
merchantable.  The  defendants  on  the  same 
day  sent  the  plaintiff  notice  that  they  had 
bought  for  him  50  bales  of  Surat  cotton  at 
23^  per  lb.,  and  informed  him  accurately 
of  the  terms  in  their  contract  with  Messrs. 
Marriott,  except  that  they  did  not  intimate 
to  him  that  the  50  bales  were  to  be  taken 
from  a  larger  number.  The  defendants 
bought  the  remaining  250  bales  on  behalf 
of  other  principals.  It  was  shewn  to  be 
customary  among  cotton-brokers  in  liver- 
pool,  when  buying  for  a  principal  who 
purchases  on  speculation,  to  deal  in  their 
own  names.  Ilie  vessel  Dnneaim  reached 
Liverpool  on  the  7th  of  September,  having 
a  cargo  of  500  bales.  Shortly  after  her 
arrival  the  pUdntLBf  paid  to  the  defendants 
the  sum  of  800^.  and  accepted  an  undated 
bill  for  1,100/.  drawn  by  them.  The  cotton 
proved  to  be  of  inferior  quality  and  mixed 
with  short  staple;  of  this  the  defendants 
informed  the  plaintiff  subsequently  to  the 
payment  of  the  800/.  On  the  27th  of  Sep- 
tember the  plaintiff  gave  the  defendants 
notice  that  he  wished  the  50  bales  to  be 
r^ected,  as  they  were  bad,  to  which  on  the 
next  day  they  replied,  stating  that  by  the 
contract  of  the  9th  of  July  he  was  bound 
to  submit  the  question  of  the  quality  of 
the  cotton  to  arbitration.  Arbitrators  were 
accordingly  appointed  by  the  vendors  and 
by  the  defendants  respectively.  It  was 
determined  by  them  that  all  the  mixed 
bales  in  the  cargo  of  the  Duncaim  should 
be  rejected,  and  an  allowance  of  ^d,  per 
pound  on  the  contract  price  should  be  made 
on  the  remainder.  Of  this  arrangement 
the  defendants  gave  the  plaintiff  notic& 
The  arbitration  was  proceeded  with,  Messrs. 
Marriott  and  the  defendants  having  agreed 
to  r^ect  63  out  of  the  500  bales;  the 
arbitrators  rejected  79  others,  making  142 
rejected  bales;  of  the  remainder  the  pro- 


portionate part  for  the  plaintiff  was  35,  on 
which  an  allowance  of  \iL  per  lb.  was  to 
be  made.  This  decision  was  arrived  at  on 
the  27th  of  November,  and  the  arbitrators^ 
certificate  was  dated  the  6th  of  December. 
Meanwhile  a  correspondence,  commencing 
on  the  2nd  of  November,  took  place  be- 
tween the  plaintiff  and  the  defendants,  in 
which  the  former  required  the  latter  to 
reject  all  the  bales,  and  ultimately  to 
return  the  800/. ;  he  refused  to  submit  the 
matter  to-  arbitration  or  to  accept  the  35 
bale&  After  the  arbitrators  had  given  their 
decision,  the  defendants,  imder  threat  of  l^;al 
proceedings,  paidover  to  the  vendors  the  800/. 
which  they  had  received  firom  the  plaintiff 
Ultimately  the  35  bales  were  re-sold,  by 
Messrs.  Marriott,  at  14]^</.  per  lb.  after  the 
action  was  commenced.  It  was  proved  that 
the  defendants  could  have  obtained  15 
other  bales,  which  would  have  made  up 
the  number  of  50  that  they  were  to  deliver 
to  the  plaintiff.  On  these  facts  the  learned 
Judge  directed  a  verdict  for  the  plaintiff 
for  the  sum  of  792/.,  being  the  800/.  paid 
to  the  defendants  leas  the  brokerage,  and 
reserved  leave  to  move  to  enter  a  nonsuit 
or  verdict  for  the  defendants,  the  Court  of 
Exchequer  having  power  to  draw  inferences 
of  fact  which  a  jury  would  have  found  if 
they  had  been  put  to  them. 

Edvford  James  (April  21)  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  found  for  the  plaintiff 
should  not  be  set  aside  and  a  verdict 
for  the  defendants  or  a  nonsuit  entered, 
on  the  ground  that,  on  the  facts  proved, 
the  plaintiff  was  not  entitled  to  a 
verdict. 

Brett  {Herschel  with  him)  now  shewed 
cause. — This  is  an  action  to  recover  a  sum 
of  money  paid  by  a  principal  to  his  brokers, 
to  enable  them  to  carry  out  a  contract 
which  at  the  time  of  such  payment  he 
beUeved  them  to  have  entered  into  on  his 
account;  in  truth,  no  such  contract  as  he 
contemplated  had  ever  been  made,  or,  at 
least,  if  it  had  ever  existed  it  wholly  failed; 
the  contract  pursuant  to  which  the  800/.  was 
paid  was,  that  they  should  enter  upon  a  con- 
tract on  which  he  coidd  sue  as  principal 
The  defendants  never  made  such  a  contract; 
the  plaintiff  is  therefore  entitled  to  retain 
the  verdict,  the  consideration  for  the  800/. 
having  failed. 
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The  Court  here  called  on 

Edward  James  (Baylis  with  him). — 
The  instmctions  to  the  defendants  were, 
that  they  should  buy  cotton  for  the  plain- 
tilf,  not  that  they  should  make  a  contract 
for  the  plaintiff;  it  is  not  the  less  the 
plaintiff's  contract  because  the  defendants 
when  buying  for  him  bought  also  for  other 
persons.  The  plaintiff  did  not  say,  ''  Make 
for  me  a  contract  on  which  I  can  sue;"  he 
has  repudiated  a  contract  made  for  him; 
his  remedy  is  by  an  action  for  n^ligence 
against  the  defendants.  When  an  authority 
given  to  an  agent  has  been  partially  acted 
on  by  him,  so  that  he  has  incurred  a  respon- 
sibility, it  cannot  be  revoked.  The  decla- 
ration being  for  money  received  for  the 
plaintiff's  use,  he  cannot  recover  unless 
there  has  been  a  complete  failure  of  con- 
sideration. 

[Pollock,  C.B. — The  question  is,  was 
there  a  contract  at  all  1  The  plaintiff  could 
not  come  forward  and  sue  the  sellers :  how 
can  it  be  said  that  there  is  a  contract 
according  to  the  plsdiitiff's  instructions) 
Martin,  B. — Blackburn,  J.,  on  the  last 
occasion  when  he  went  the  Northern  Cir^ 
cuit,  nonsuited  a  plaintiff  who,  having  been 
instructed  to  buy  20  shares  in  a  company, 
bought  50  instead.  Pollock,  C.B. — K  a 
man,  from  whom  a  broker  acting  for  several 
persons  has  bought  goods  in  his  own  name, 
could  be  sued  by  that  broker's  principals, 
he  would  be  liable  to  several  actions  instead 
of  on&  It  is  different  from  a  case  where  a 
man  knows  himself  to  be  contracting  with 
an  agent  acting  for  several  principals,  and 
consequently  is  aware  of  his  liability  to  be 
sued  by  more  persons  than  one.  Have  you 
any  authority  to  shew  that  in  the  latter  case 
which  I  have  alluded  to  the  contractor  can 
be  sued  by  the  principals  ?  I  never  heard 
before  of  such  a  point.] 

It  is  a  novel  point ;  there  was  evidence 
that  the  defendants  acted  according  to  the 
usual  course  of  their  business. 

[Pollock,  C.B. — There  was  no  evidence 
of  a  custom  (it  was  not  left  to  the  jury) 
that  a  man  who  sells  500  articles  to  a  broker 
buying  in  his  own  name  can  be  sued  by 
one  principal  in  respect  of  one  of  the  500 
articles ;  by  another  in  respect  of  two,  and 
so  on.  If  the  jury  had  found  that  there  was 
such  a  custom,  I  should  have  said  that  its 
absurdity  and  inconvenience  made  it  bad.] 


Pollock,  CB. — ^I  believe  we  are  all  of 
opinion  that  the  plaintiff  is  entitled  to 
recover  back  the  money,  and  that  therefore 
this  rule  must  be  discharged.  To  me,  when 
the  rule  was  moved,  the  point  was  quite 
new.  I  do  not  recollect  any  such  case  befora 
My  Brother  Martin  remembers  a  decision 
upon  the  subject,  and  I  own  I  shonld  have 
expected  no  other  when  the  point  did  arise. 
The  defendants  were  authorized  to  buy  a 
certain  quantity  of  cotton  for  the  plaintiff; 
instead  of  complying  with  their  instructions, 
they  bought  a  much  larger  quantity  for  the 
plaintiff  and  divers  other  people,  and  the 
plaintiff  was  prevented  from  coming  forward 
and  protecting  his  own  rights.  I  think, 
therefore,  that  though  a  contract  was  made, 
it  was  not  the  contract  the  plaintiff  autho- 
rized the  defendants  to  make ;  and  therefore, 
as  he  paid  the  money  on  the  fidth  iJiat  a 
contract  had  been  entered  into,  which  turns 
out  never  to  have  existed,  he  is  entitled  to 
have  it  returned. 

Martin,  B. — I  am  of  the  same  opinion. 
This  is  an  action  to  recover  back  the  sum 
of  800/.,  and  the  plaintiff  must  make  out 
that  there  was  no  consideration  whatever 
for  paying  it,  or  that  the  consideration  en- 
tirely failed;  one  of  these  alternatives  he 
must  establish  to  entitle  himself  to  succeed. 
The  consideration  for  paying  the  800L  was 
a  contract  supposed  to  have  been  made  on 
the  9th  of  July,  "for  50balesof  SnratcottOD, 
at  23^<f."  I  understand  that  what  the  plain- 
tiff thought  he  was  about  to  contest  at  the 
trial  was,  whether  or  not  the  clause  con- 
tained in  the  contract  between  Messrs.  Mar- 
riott and  the  defendants,  providing  that 
if  a  dispute  arose  the  matter  should  be  re- 
ferred to  two  respectable  brokers,  was  bind- 
ing upon  him.  Upon  this  point  I  do  not 
wish  to  give  any  opinion,  though  my  im- 
pression is  the  plaintiff  woidd  have  been 
bound  by  the  proviso.  But  what  was  the 
consideration  for  the  money  1  What  was  the 
contract  t  If  no  such  contract  ever  existed  as 
the  defendants  had  been  authorized  to  enter 
into,  there  was  a  total  failure  of  consider- 
ation. It  is  perfectly  clear  that  it  never  did, 
because  the  contract  of  the  9th  of  July,  be- 
tween the  defendants  and  Messrs.  Marriott, 
was  for  the  purchase  of  300  bales  of  Surat 
cotton.  Suppose  Jardine  &  Co.  had  become 
bankrupt,  and  Bostock  thought  fit  to  enforce 
the  contract)  he  must  have  fiuled  at  oommon 


Vol.  34.] 


EASTER  TERM,  1865. 


U5 


Iftw  because  it  was  no  agreement  to  purchase 
the  50  bales  at  all,  but,  on  the  contrary, 
one  for  300  bales;  and  even  if  the  con- 
tract could  have  been  sued  on  by  the  plain- 
tiff at  common  law,  it  is  clear,  under  the 
Statute  of  Frauds,  it  absolutely  and  neces- 
sarily must  £Edl;  and  therefore  Messrs. 
Jardine  never  did  deliver  to  Mr.  Bostock, 
any  consideration  for  the  money;  they 
totally  and  absolutely  omitted  to  do  so.  In 
my  judgment  the  consideration  entirely 
fuls,  because  no  contract  such  as  the  plain- 
tiff contemplated  was  ever  made  by  the 
defendants;  and  he  is  entitled  to  recover 
for  money  received. 

PiooTT,  B. — I  am  of  the  same  opinion, 
and  for  the  same  reasons  that  have  been  so 
fully  stated  by  my  Brother  Martin  and  the 
Loid  Chief  Baron;  and  I  need  not  repeat 
them. 

Bule  discharged. 


1864. 

Nov.  21. 

1865. 

May  5. 


THE  ATTORNEY  OENEBAX  V. 
GELL. 


Sueceuion  Duty — 16  4s  17  Vict,  c,  51. 
8.  2. — *' Entitled  upon  the  Death  of  amy 
Person." 

The  2nd  section  of  the  Succession  Duty 
Act  applies  not  merely  to  cases  where  the 
title  accrues  at  deaths  hut  cUso  to  cases  where 
the  title  has  accrued  before  the  act^  but  is  made 
an  interest  in  possession  at  once,  or  after  an 
interval  on  a  death  occurring  after  the  act. 

P.  O,  the  testator,  devised  certain  property 
to  his  daughter  for  li^e  if  she  survived  her 
then  husband,  and  after  her  death  to  stu:h  child 
or  children  by  a  second  husband  as  she  should 
appoint,  and  to  them  equally  in  default  of 
appointment.  If  his  daughter  died  before 
her  then  husband,  or  without  having  children 
by  a  second  husband,  then  the  trustees  were 
to  convey  theestateto  theuseof  JE.  S.  C.  Pole 
for  life,  with  remainder  to  such  child  of 
E.  8.  C.  Pole,  other  than  the  eldest,  (if  mere 
than  one)  as  he  should  appoint,  and  for 
default  of  appointment  to  his  second  and 
oOier  sons  in  tcnl.  The  testator  further  di- 
rected that  the  rents  and  profits  of  his  estate 
during  the  joint  lives  of  his  daughter  and 
her  dien  hujhand  should  accumulate  for 
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twenty-one  years  if  the  daughter  and  her 
then  husband  should  so  long  live,  and  be 
added  to  the  corpus,  ahd  if  they  lived  beyond 
twenty-one  years  then  during  the  remainder 
of  the  joint  Hoes  the  rents  and  profits 
should  be  paid  to  the  person  or  persons 
who  would  have  been  entitled  to  the  corpus 
if  the  daughter  toere  dead  without  a  child 
by  her  then  husband.  E.  8.  G.  Pole  died 
on  the  I9th  of  January  1863  withottt 
making  any  appointment,  and  the  defen- 
dant was  his  second  son.  The  twenty- 
one  years  expired  on  the  26th  of  January 
1863; — Held,  that  the  defendant  uku  a 
person  who  had  become  beneficially  entitled 
to  the  income  of  property  upon  Uie  death  of 
a  person  dying  after  the  commencement  of 
the  Succession  Duty  Act,  within  the  meaning 
of  section  2.  of  that  act,  and  that  the  Crown 
was  entitled  to  succession  duty. 

Information  filed  by  the  Attorney  Qen- 
eral  for  succession  duty  as  foUows : 

1.  The  object  of  this  information  is  to 
obtain  payment  of  the  duty  which  has  be- 
come payable  to  Her  Mcgesty  in  respect  of 
the  succession  of  the  above-named  defen- 
dant in  the  real  and  personal  property 
devised  s^d  bequeathed  by  the  will  of 
Philip  Qell,  Esq.,  deceased,  as  hereinafter 
stated. 

2.  The  said  Philip  Qell,  Esq.,  formerly  of 
Hopton,  in  the  county  of  Derby,  but  now 
long  since  deceased  (and  who  is  hereinafter 
referred  to  as  the  testator),  by  his  last  will 
and  testament,  in  writing,  dated  the  17th 
of  February  1839,  and  duly  executed  as  by 
law  is  required,  appointed  Edward  Sache- 
verell  C.  Pole,  Esq.  and  J.  Cruso  the  younger, 
gentleman,  to  be  trustees  and  executors  of 
his  last  will,  and  after  making  divers  speci- 
fic and  pecuniary  bequests  (including  a  life 
annuity  of  300^.  a  year)  and  giving  to  his 
gamekeeper  T.  Taylor  a  life  annuity  of  20/. 
payable  out  of  his  real  estate  in  the  town- 
ship of  Hopton,  the  testator  devised  and 
bequeathed  unto  and  to  the  use  of  the  said 
E.  Sacheverell  C.  Pole  and  J.  Cruso  the 
younger,  their  heirs,  executors,  administra- 
tors and  assigns,  all  his  real  and  personal 
estate  upon  certain  trusts  in  the  said  bill 
mentioned,  and  which  are,  in  effect,  as  fol- 
lows :  (that  is  to  say)  upon  trust  to  convert 
all  his  personal  estate  (except  as  therein 
mentioned)  into  money,  and  thereout  to 
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pay  his  debts  and  fiineral  and  testa- 
mentary expenses  and  a  certain  legacy 
thereinbefore  mentioned,  and  to  pnrdbase 
and  appropriate  snfBcient  stock  to  answer 
the  said  annoity  of  300/.,  and  to  apply  the 
surplus  of  such  mon^,  and  also  the  stock 
so  porchased  and  ap|»opriated  after  the 
detennination  of  the  said  annnity,  and  all 
other  money  falling  into  his  general  personal 
estate,  to  the  like  uses  as  the  overplos  of  the 
rents  of  his  real  estate,  and  the  aocumula- 
tions  thereof  were  thereinafter  directed  to 
be  applied,  with  power  (if  necessary)  to  raise 
money  ont  of  his  real  estate  in  aid  of  his 
personal  estate,  for  the  purposes  aforesaid. 
And  npon  further  trust  during  the  joint 
lives  of  W.  P.  Thomhill,  the  husband  of  his 
only  snrviying  child  Isabella,  and  of  the 
said  Isabella  his  wife,  to  apply  the  rents 
of  his  real  estate  in  keeping  down  interest 
upon  mortgageB  and  paying  off  the  principal, 
and  to  accumulate  the  surplus  and  plaoe  it 
out  at  interest,  together  with  any  surplus  of 
his  personal  estate,  until  an  eligible  purchase 
could  be  found  of  manore  or  hereditaments 
in  England  as  near  to  Hopton  as  might  be, 
with  a  direction  that  the  same  when  pur- 
chased should  be  conveyed  and  settled  to 
the  uses  of  his  will,  and  that  in  the  mean 
time  the  interest  of  the  money  applicable  to 
purchases  should  be  applied  in  the  same 
manner  as  the  rents  of  the  property  so  to 
be  purchased  would  be  applicable  And  he 
declared  that  it  was  his  nill  and  intention 
that  aU  the  income  of  his  real  estate  as  well 
original  as  purchased,  and  aU  the  income  of 
his  real  surplus  personal  estate,  and  of  all 
other  the  property  vested  for  the  time  being 
in  the  trustees  of  his  will  should  accumulate 
by  way  of  compound  interest  during  the 
joint  lives  of  the  said  W.  P.  Thomhill  and 
IsabeUa  his  wife,  subject,  nevertheless,  to 
the  proviso  of  cesser  thereinafter  contained, 
and  should  with  all  accumulations  thereon 
respectively  be  laid  out  in  such  purchases  of 
manor  and  hereditaments  as  aforesaid,  and 
should  in  the  mean  time  be  considered  as 
converted  into  real  estate;  and  the  testator 
directed  that  immediately  after  the  death  of 
either  of  them  the  said  W.  P.  ThomhiU  and 
Isabella  his  wife,  all  his  real  estate,  both 
original  and  purchased,  should  be  subject 
to  the  trusts  thereinafter  declared,  that  is  to 
say,  in  case  his  said  daughter  Isabella  should 
survive  the  said  W.  P.  Thomhill,  he  directed 


his  said  trustees,  after  p^ing  the  interest 
upcm  any  existing  mortgages,  and  subject  to 
the  saidannuifyc^  20^  (if  oontimning),  to  pay 
the  residue  of  the  rents  of  his  estate  firam 
the  decease  of  the  said  W.  P.  Thomhill,  and 
thenceforth  during  the  vatosal  life  of  his 
said  dau^ter  IsabeUa*  unto  and  for  the 
benefit  of  his  said  daughter  for  her  separate 
use  without  power  of  anticipation;  and  in 
case  she  should  many  again,  and  dionld 
leave  any  child  or  children  by  any  after- 
taken  husband  surviving  her,  the  testator 
empowered  his  said  dau^^rter  by  deed  or 
will  to  ^pointand  dispose  of  his  real  estate 
unto  and  amongst  such  child  or  children  in 
such  manner  as  she  should  think  fit,  and 
directed  his  said  trustees  to  convey  his  said 
real  estate  to  the  use  of  the  child  orchildroi 
of  his  said  daughter,  by  any  such  after^taken 
husband,  equally  amongst  them  if  mare  than 
one,  as  tenants  in  common  in  tail,  with  cross- 
remainders  over  amongst  them  in  tail  And 
in  case  his  said  daughter  Isabella  should  die 
in  the  lifetime  of  the  said  W.  P.  Thomhill, 
or  in  case  there  should  be  a  fiilure  of  all 
her  children  by  her  after-taken  husband,  to 
whom  cross-remainders  in  tail  were  therdn- 
before  directed  to  be  Hmited,  then  and  in 
either  of  those  cases  the  testator  directed 
his  said  trustees  to  convey  his  real  estate 
unto  and  to  the  use  of  the  said  K  Sacheverell 
C.  Pole,  or  his  assigns,  during  his  life,  with 
remainderto  the  use  of  anyone  or  more  of  his 
child  or  children,  (except  his  eldest  son,)  un- 
less being  his  only  child,  as  he  should  by  deed 
or  will  appoint;  vrith  remainder  after  the 
decease  of  the  said  K  Sacheverdl  C.  Pole^ 
as  to  all  such  part  of  the  said  real  estate  as 
should  not  be  disposed  of  by  him  in  manner 
aforesaid,  unto  the  use  of  the  second  and 
every  other  son  of  the  said  £.  Sachevereil  C. 
Pole,  (except  his  eldest  srai,)  severally  and 
successively  in  remainder  one  after  aiKither, 
and  the  heirs  of  their  several  and  req>ective 
bodies  in  manner  in  the  said  will  mentiotted, 
with  other  remainders  over,  to  which  it  is 
unnecessary  for  the  purposes  of  this  suit 
more  particularly  to  refer.  And  the  testator 
directed  that  the  person  who  should  become 
entitled  to  the  possession  of  the  said  real 
estate  under  the  directions  thereinbefore 
contained,  should  within  the  speuce  of  three 
calendar  months  after  coming  into  such  pos- 
session, take  upon  himself  the  surname  and 
use  and  bear  the  arms  of  QelL  And  the  will 
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€(Mitaiiis  a  proviso  in  the  following  terms, 
that  is  to  say,  '^ Provided  always,  and  I 
direct  and  declare,  tliat  in  case,  at  the  expi- 
ration of  the  term  of  twenty-one  years  from 
the  day  of  my  decease,  the  said  W.  P.  Thorn- 
hUl  and  my  said  daughter  Isabella  Thomhill 
shall  both  be  living,  then  and  in  such  case 
the  accumulation  of  the  rents,  issues  and 
profits  of  the  real  estate  hereinbefore  devised 
and  of  the  real  estate  purchased  by  my  said 
trustees  or  trustee  under  the  directions 
her^  oontained,  and  all  other  the  accumu- 
latums  hereby  directed  shall  cease;  and  such 
rents,  issues  and  profits,  or  the  overplus 
thereof,  after  payment  of  the  interest  of 
any  mortgages  or  other  incumbrances 
then  rwnaining  a  chaige  thereon,  and 
all  other  the  income  of  the  estate  and 
effects  subject  to  be  invested  in  the  purchase 
of  hereditaments  under  the  trusts  of  this 
my  will  shall  from  and  after  the  expiration 
of  the  said  term  of  twenty-one  years,  and 
thenceforth  during  the  remainder  of  the 
joint  lives  of  the  said  W.  P.  Thomhill  and 
my  said  daughter  Isabella,  or  the  overplus 
thereof,  after  keeping  down  tiie  interest  on 
all  mortgages  and  all  other  outgoings  or 
incumbrances,  be  paid  by  my  said  trustees 
or  trustee  for  the  time  being  to  and  for  the 
benefit  of  the  person  or  persons  who  for  the 
time  being  under  the  directions  hereinbefore 
contained  would  have  been  entitled  to  such 
rents,  issues  and  profits  and  income  in  case 
my  said  daughter  Isabella  were  then  dead, 
without  having  had  any  child  by  any  after- 
taken  husband  as  aforesaid.  But,  neverthe- 
less from  and  immediately  after  the  decease 
of  the  said  W.  P.  Thomhill,  in  case  my  said 
daughter  Isabella  shall  survive  him,  my  said 
trustees  or  trustee  for  the  time  being  shall 
pay  to  and  for  the  separate  use  of  my  said 
daughter,  the  said  rents,  issues  and  profits 
thenoefi»rth  during  her  life  according  to  the 
trust  and  direction  in  her  favour  herein- 
before contained;  and  the  said  real  estates, 
as  well  original  as  purchased  under  the  direc* 
tions  hereinbefore  contained,  shall  be  subject 
to  such  trusts  ovw  as  hereinbefore  directed 
in  favour  of  her  issue  by  any  after-taken 
husband,  and  to  all  such  trusts  in  remainder 
over  as  aforesaid,  the  directoins  as  to  the  said 
property  lastly  hereinbefore  contained  to  the 
contrary  thereof  notwithstanding,  it  being 
my  will  and'intention  only  to  prevent  the 
income  of  my  property  from  being  paid  to 


my  said  daughter  Isabella  during  the  life  of 
W.  P.  Thomhill,  in  case  they  should  jointly 
live  beyond  the  term  for  which  accumulation 
is  by  law  permitted,  and  to  provide  for  the 
payment  thereof  in  the  mean  time  to  the 
persons  entitled  in  remainder,  but  not  fur- 
ther to  affect  her  interests  or  those  of  my 
other  devisees  in  case  she  should  happen  to 
survive  the  said  W.  P.  Thomhill,''  as  by  the 
said  will  or  the  probate  or  an  office  copy 
thereof  will  more  fiilly  appear. 

3.  The  testator  made  a  codicil  to  his  said 
wiU  dated  the  31st  of  December  1841,  and 
thereby  bequeathed  certain  pecuniary  lega- 
cies, but  did  not  otherwise  alter  the  dispo- 
sition of  his  real  and  personal  property  made 
by  his  said  will;  and  on  the  25th  of  Janu- 
ary 1842  the  testator  died,  and  his  said  will 
and  codicil  were  shortly  afterwards  duly 
proved  by  the  executors  thereof  in  the 
Prerogative  Court  of  the  Arohbishop  of 
Canterbuiy. 

4.  The  said  Edward  Sacheverell  Chandos 
Pole  died  on  the  19th  day  of  January  1863, 
after  the  time  appointed  for  the  commence- 
ment of  <'The  Succession  Duty  Act,  1853," 
without  having  in  any  manner  exercised  the 
power  of  appointment  in  favour  of  his  chil- 
dren given  to  him  by  the  said  will,  and 
leaving  the  above-named  defendant  his 
second  son,  surviving  him,  who  upon  the 
death  of  his  said  father  became  beneficially 
entitled  by  reason  of  the  di^K)sition  made 
by  the  said  wUl  as  hereinbefore  stated  to  the 
real  and  personal  property  comprised  in  such 
dispositioH  subject  to  the  trust  for  accu- 
mulation in  the  said  vrill  contained,  and 
subject  also  to  the  trusts  thereby  dedared 
in  &vour  of  the  said  Isabella  Thomhill,  and 
her  child  or  children  by  any  after-taken 
husband  as  aforesaid  in  the  event  of  such 
trusts  taking  effect. 

5.  The  said  W.  P.  Thomhill  and  laabeUa 
Thomhill  are  both  still  living. 

6.  The  term  of  twenty-one  years  from  the 
day  of  the  testator's  death  expired  on  the 
25th  of  January  1863,  and  thereupon  the 
above-named  defendant  (who  has  assumed 
the  surname  of  '^Qell," pursuant  to  thedirec- 
tion  in  the  said  will  in  that  behalf  contained) 
became  entitled  to  have  the  rents  and  income 
of  the  real  and  personal  property  comprised 
in  the  disposition  made  by  the  testator's 
wiU  as  before  stated,  paid  to  him  by  the 
trustees  or  trustee  thereof  for  the  time  being 
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and  the  same  have  since  tiien  been  paid  to 
him  by  Mr.  J.  Cniso  (who  is  the  surviying 
trustee  of  the  said  will)  accordingly,  and 
inasmuch  as  the  defendant  is  a  stranger  in 
blood  to  the  testator,  by  whom  the  before- 
stated  disposition  was  made,  a  duty  at  the 
rate  of  10/.  per  cent  upon  the  value  of  the 
defendant's  succession  has  become  payable 
by  him  to  Her  Majesty  in  respect  thereof, 
but  he  declines  to  pay  the  same  or  any 
other  duty,  and  denies  that  any  duty  is  in 
fiict  payable. 

It  was  prayed  that  it  might  be  declared 
that  the  defendant  was  chargeable  with 
duty  at  the  rate  of  10/.  per  cent,  or  at 
some  other  rate,  in  respect  of  the  real  and 
personal  property,  or  the  income  thereof, 
to  which  he  had  become  beneficially  enti- 
tled under  the  disposition  made  by  the 
before-stated  will  of  the  testator  Philip 
Oell  as  aforesaid,  and  that  the  particulars 
of  such  property  or  income  and  the  amount 
of  duty  payable  in  respect  thereof  might 
be  ascertained  if  necessary  under  the  direc- 
tion of  the  Court,  and  that  the  defendant 
might  be  decreed  to  pay  such  duty  to  the 
Receiver  General  of  Inland  Revenue  on 
behalf  of  Her  Majesty;  and  that  for  the 
purposes  aforesaid  all  proper  accounts  and 
inquiries  might  be  taken  and  made. 

The  answer  of  the  defendant  admitted 
the  statements  in  the  information  to  be 
true,  but  stated  that  the  defendant  declined 
to  pay  any  duty  whatever  in  respect  of  the 
interest  to  which  he  had  become  entitled 
under  the  disposition  made  by  the  said 
will,  and  he  so  declined  upon  the  ground 
that  he  was  not,  within  the  meaning  of  the 
'^  Succession  Duty  Act,  1853,"  a  successor 
in  respect  of  such  interest ;  that  he  had  not 
become  so  entitled  upon  the  death  of  any 
person  dying  after  the  commencement  of 
that  act 

The  Attorney  General^  ike  Solicitor  Oett- 
eral,  Locke  and  Hanson,  for  the  Crown. — 
E.  SachevereU  C.  Pole  died  on  the  19th  of 
Janumy  1863,  which  was  six  days  before 
the  expiration  of  the  twenty-one  years 
during  which  the  accumulation  was  to 
continue.  That  time  expired  on  the  25th 
of  January  1863,  and  the  defendant  became 
entitled  to  the  immediate  possession  and 
enjoyment  under  the  limitations  of  the 
testator^s  will  It  is  contended,  therefore, 
on  behalf  of  the  Crown,  and  the  case  comes 


directly  and  distinctly  within  the  express 
and  positive  words  of  the  Suooesmcm  Daty 
Act,  and  fulfils  every  condition  that  may 
be  necessary  to  be  folfilled  under  that  act 
according  to  the  definition  of  *'a  taxable 
succession"  contained  in  the  2nd  section. 
The  words  of  that  section  are,  "  Every  past 
or  future  disposition  of  property  by  reason 
whereof  any  person  has  or  shall  beocnne 
beneficially  entitled  to  any  property  or  1h» 
income  thereof  upon  the  death  of  any  peraon 
dying  after  the  time  appointed  for  tiie  ocmi- 
menoement  of  this  act,  either  immediately 
or  after  any  interval,  either  certainly  or 
contingently,  and  either  originally  or  by 
way  of  substitutive  limitaticm, ....  shall 
be  deemed  to  have  conferred  ....  a  snoces- 
sion."  The  &cts  of  this  case  may  be  read 
into  the  clause  wilii  the  most  perfect  &dl- 
ity :  "A  past  disposition  of  property,"  via., 
that  whidi  the  testator  made  on  tlie  17th 
of  February  1839,  and  which  took  effect 
upon  his  death  in  1842,  "  by  reason 
whereof  any  person,"  that  is,  the  defendant, 
''became  beneficially  entitled  to"  the  income 
of  that  property  upon  the  death  of  his 
father,  K  SachevereU  C.  Pole,  who  died  on 
the  19th  of  January  1863,  after  the  act 
came  into  operation — not  "  immediately 
after" — ^but  "after  an  interval"  of  five  days, 
continuing  till  the  term  should  ran  out  and 
expire;  and  not  "certainly"  but  "contin- 
gently" upon  the  continuance  of  that  term 
during  the  joint  lives  of  Mr.  and  Mrs. 
ThomhilL 

[Pollock,  C.B. — ^How  could  the  socoes- 
sion  be  valued?] 

As  an  absolute  interest  Every  interest, 
whether  a  fee  simple  interest  or  a  fee  tail 
interest,  is  valued  as  if  it  was  an  estate 
for  life.  This  interest,  therefore,  would  be 
dealt  with  as  a  life  interest;  but  as  tiiere 
is  k  clause  in  the  will  which  would  deter- 
mine  its  enjoyment  in  case  Isabella  should 
survive  her  husband,  the  defendant  would 
be  entitled  under  section  36.  to  so  much  of 
the  duty  paid  by  him  as  would  reduce  the 
duty  to  such  an  amount  as  would  have 
been  payable  by  him  if  such  duty  had  been 
assessed  in  respect  of  the  actuid  duration 
or  extent  of  his  interest  The  other  side 
will  have  to  contend  that  because  the 
defendant's  &ther  died,  not  indeed  before 
the  passing  of  the  act,  but  five  days  before 
the  period  of  twenty-one  years  had  expired, 
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therefore  that  is  not  a  sucoession ;  but  it  is 
as  if  to  meet  such  an  argument  that  these 
words  are  inserted  in  the  act,  "shall  become 
beneficially  entitled  to  any  property  or  the 
income  thereof  upon  the  death  of  any 
person  dying  after  the  time  appointed  for 
the  commencement  of  this  act,  either  imme- 
diately or  after  any  interval,  either  certainly 
or  contingently."  If  the  act  was  drawn  to 
meet  this  particular  case,  it  could  not  have 
been  more  accurately  framed.  Did  not  the 
defendanty  by  the  death  of  his  father, 
become,  what  he  wotild  not  have  been  if 
lus  father  had  lived,  entitled  to  the  income 
of  the  fund  after  an  interval  of  five  days 
contingently  upon  the  continuance  at  that 
time  of  the  joint  lives)  And  if  his  fiither 
had  not  so  died,  he  would  not  have  been 
so  entitled.  It  was  upon  the  death  of  his 
father  that  the  interest  vested  in  him  as 
the  first  person  entitled  at  the  end  of  the 
tenn,  that  fiithei^s  life  being  a  life  which 
would  have  stood  before  him,  and  which 
makes  his  right  a  right  accruing  upon 
that  death,  whether  it  took  place  before 
or  after  the  end  of  the  twenty-one  years. 
It  may  also  be  that  the  Court  will  be 
asked  to  enter  into  some  subtleties  of 
technical  law  as  to  the  precise  nature  of 
the  estate  limited  by  the  will,  and  whether 
it  was  or  was  not  to  be  considered  as 
a  remainder  eodem  modo  et  formd  in  a 
technical  sense.  But  it  has  b^en  settled 
by  the  highest  authority  that  the  act 
is  not  to  be  construed  by  the  sub- 
tleties of  technical  law.  In  SaUoun  v. 
the  Advocate  General  (!)  Lord  Campbell 
says :  ''  In  construing  the  statute  on  which 
this  case  depends,  we  must  bear  in  mind 
Uiat  it  applies  to  the  whole  of  the  United 
Kingdom,  and  that  the  intention  of  the 
legisJature  must  be  understood  to  be  that 
the  like  interests  in  property  taken  by 
succession  should  be  subjected  to  the  like 
duties,  wheresoever  the  property  may  be 
situated.  The  technicalities  of  Uie  laws  of 
England  and  of  Scotland  where  they  differ 
must  be  disregarded,  and  the  language  of 
the  legislature  must  be  taken  in  its  popular 
sense."  By  the  law  of  Scotland,  where  there 
is  an  entailed  estate,  every  successor  is 
supposed,  in  contemplation  of  law,  to  have 
the  whole  fee  in  him,  although,  for  the  pur- 

<1)  8  Maoq.  671. 


poses  of  enjoyment,  he  is  only  tenant  for 
life.  It  was  therefore  contended  that  the 
person  from  whom  the  descent  of  the  fee 
took  place — the  feeor,  as  he  is  called — ^was 
to  be  regarded  as  the  predecessor,  and  not 
the  author,  of  the  entaoL  Lord  Campbell, 
after  stating  the  technical  argument,  said, 
"At  any  rate,  let  us  attend  to  the  cor- 
respondence on  this  subject  between  Lord 
Hardwicke  and  Lord  Karnes,  and  to  the 
decision  of  this  House  in  the  celebrated 
case  of  Chrdon  of  Park  (2),  and  we  shall 
learn  that  such  subtle  technical  rules  are  to 
give  way  for  the  purpose  of  doing  justice 
and  fulfilling  the  intention  of  the  legisla- 
ture. Without  inMnging  the  genuine  prin- 
ciples of  the  Scottish  feudal  law,  which  I 
wish  ever  to  hold  sacred  unless  where  they 
have  been  relaxed  by  the  legislature,  I 
think  that  the  appellant  may  be  considered 
in  the  situation  of  a  remainderman  in  tail, 
according  to  the  English  law  per  formam 
doniy  to  whom  I  conceive  that  the  donor, 
and  not  the  last  predecessor  who  held  under 
the  first  estate  tail,  would  be  considered  the 
predecessor."  Now,  is  it  not  clear  firom 
the  wiU  that  the  meaning  of  its  many  pro- 
visions is,  substantially,  that  at  the  end  of 
twenty-one  years,  as  the  law  does  not  permit 
the  accumulations  to  exceed  that  period, 
the  enjoyment  shall  be  accelerated,  upon 
the  hypothesis  of  the  death  of  the  daughter, 
without  leaving  the  described  issue,  but  so 
accelerated  as,  if  that  hypothesis  should 
not  idtimately  be  verified,  not  to  defer  her 
enjoyment  according  to  the  previous  inten- 
tion ?  InWUcQx  V.  Smith  (3)  the  question 
arose  as  to  the  effect  of  the  death  of  the 
tenant  for  life,  under  an  ordinary  limitation 
to  A.  for  life,  remainder  to  his  first  son  and 
other  sons  in  tail  A.  died  after  the  act 
came  into  operation,  but  before  it  had 
received  the  royal  assent.  Vice  Chancellor 
Kindersley  held  that  the  remainderman 
was  liable  to  pay  the  succession  duty ;  for 
though  the  estate  vested  in  the  remainder- 
man at  his  birth,  he  did  not  become  bene- 
ficially possessed  of  it  imtil  after  the  act 
came  into  operation. 

Rolt  and  Charles  Hall,  for  the  defendant 
— The  first  question  is,  who  is  the  person 
pointed  out,   either  by  expression  or  by 

(2)  8  Macq.  675,  note  (a). 

(3)  4  Drew.  40;  t.  o.  26  Law  J.  Bep.  (ir.s.) 
Chaiic.  596. 
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necesBuy  inference,  as  the  fixst  taker  of  the 
estate  created  at  the  end  of  the  term  of 
twenty-one  years  during  the  joint  lives  of 
Mr.  and  Mrs.  Thomhill  f  If  the  first  taker 
of  that  estate  is  named,  by  expression  or  by 
reference,  to  be  the  defendant's  father,  then 
the  question  argued  on  behalf  of  the  Crown 
arises.  But  if  the  defendant  is  the  person 
so  pointed  out — if  he  is  actually  named  as 
the  person  who  is  the  first  to  take  upon  the 
end  of  the  term  of  twenty-one  years— oa<^ 
qucuHo,  there  is  nothing  to  argue,  for  it 
cannot  then  be  said  he  took  upon  the  death 
of  his  fitther.  If  the  limitation  in  the  will 
is  *'  at  the  end  of  the  tenn  of  twenty-one 
yeais,  if  Mr.  and  Mrs.  Thomhill  shall  then 
be  living,  I  devise  my  estate  to  the  defen- 
dant,'' then  he  pays  no  duty.  The  testator 
died  before  the  act  came  into  operation, 
and  the  defendant  then  would  not  take 
upon  the  death  of  any  persoii  whatever. 
But  if  the  taker  of  the  estate  at  the  end  of 
the  term  of  twenty-one  years  is  the  defen- 
dant's &ther,  with  remainder  to  the  defen- 
dant, then  the  defendant's  fiither  having 
died  at  a  certain  time,  before  the  end  of  the 
term  of  twenty-one  years,  the  question 
would  arise,  whether  the  defendant  is  taking 
upon  the  death  of  an  individual  after  an 
interval  following  that  death.  The  scheme 
of  the  will  appears  to  be  this :  First,  there 
is  a  trust  for  accumulation  during  the  joint 
lives  of  Mr.  and  Mre.  Thomhill,  with  re- 
mainder over,  occurring  at  the  death  of 
either.  In  the  event  of  the  death  of  Mrs. 
Thomhill  first,  it  is  to  go  in  one  direction ; 
in  the  event  of  Mr.  Thomhill  first,  it  is  to 
go  in  another  direction.  Then  there  is  a 
proviso,  by  which,  in  the  event  of  Mr.  and 
Mrs.  Thomhill  surviving  a  period  of  twenty- 
one  years,  a  new  estate  is  created — ^it  is  an 
estate  which  begins  at  the  end  of  the  term 
of  twenty-one  years,  and  continues  during 
the  joint  lives  of  Mr.  and  Mrs.  Th<»nhilL 
Now,  who  is  the  person  first  entitled  to 
that  estate  1  In  order  to  ascertain  this  you 
must  look  at  the  earlier  part  of  the  will, 
not  for  the  purpose  of  introducing  into  the 
latter  part  all  the  limitations  introduced 
into  the  earlier,  but  for  the  purpose  of 
seeing  who,  under  the  circumstances  exist- 
ing at  the  end  of  the  twenty-one  years, 
would  be  entitled  to  the  estate.  It  is  dear, 
if  this  be  done,  the  defendant  is  the  person 
so  entitled ;  nothing  is  there  given  to  ihe 


defendant's  fiither  Hie  Orown  leads  tihos 
latter  dause  as  if  it  stated,  ^  I  desBre  that 
''  the  estate  shall,  in  that  event,  go  to  sodk 
and  the  same  persons,  and  for  such  and  die 
same  estates  and  interests,  as  I  have  here- 
inbefdre  directed  in  respect  of  my  said 
estates,  in  case  my  dao^iter  shonid  die  in 
the  lifetime  of  W.  P.  Thomhill,  or  should 
die  without  issue  after  his  death."  Tliose 
are  not  the  words  of  the  wilL  Hie 
words  are,  ''  shall  from  and  alter  tlie  ex|n- 
ration  of  the  said  tenn  of  twenty- one 
years,  and  thenoefcMiii  during  the  re- 
mainder of  the  joint  lives  of  the  said 
W.  P.  Thomhill  and  my  said  dan^to' 
Isabella,  or  the  overplus  thereof  after  ke^ 
ing  down  the  interest  on  all  mortgages  and 
all  other  outgoings  and  incumbrances,  be 
paid  by  my  trustees  or  trustee  for  the  time 
being  to  and  for  the  benefit  of  the  person 
or  persons  who  for  the  tiwue  heing^  under 
the  directions  hereinbefore  ccmtained,  woudd 
have  been  ewtUUd  to  mieh  reiUSy  issaes  and 
profits  and  income  in  case  my  said  daugh- 
ter Isabella  were  then  dead,  Ac  Thenf 
— that  means  at  the  end  of  ihe  twenty- 
one  years.  The  defendant's  father  could 
not  then  be  entitled,  because  he  was  dead. 
No  doubt  a  reference  must  be  had  to  the 
previous  limitation  to  ascertain  who  would 
be  entitled,  and  at  Isabella's  death  it  is 
clear  that  the  defendant  is  the  person  who 
would  be  entitled  to  the  estata  Suppose 
this  was  the  case  of  asingle  limitation,  and 
not  a  series  of  limitations,  not  to  the  defen- 
dant for  life  with  remainder  over,  but  ''to 
the  person  or  persons  who  for  the  time 
being  would  have  been  entitled,"  would 
there  be  any  question  as  to  what  the  words 
''  for  the  time  being"  would  meanf — would 
they  not  mean  a  person  who  at  that  par- 
ticnlar  time  shonid  be  found  to  be  entitled 
to  the  rents  uid  profits  f  Suppose  another 
case,  that  the  rector  "for  the  time  being" 
of  a  parish  twenty-one  years  hence  shall  be 
entitled  to  recdve  a  capital  sum  of  money, 
there  would  be  no  difficulty  in  ascertaining 
that  person,  because  the  rectorfor  the  time 
being  would  be  the  rector  at  the  end  of  Ute 
term  of  twenty-one  yean ;  or  suppose,  in- 
stead of  giving  a  capital  sum  to  him,  the 
words  were  ''  iAm  income  of  it  shall  be  paid 
to  the  rector  or  rectors  for  the  time  l^ing 
at  the  end  of  twenty-one  years,"  it  would 
only  be  necessary  for  the  Court  to  ascertain 
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who  IB  t^e  rector  in  being  at  the  end  of 
that  term,  and  the  income  would  be  payable 
to  him.  There  is  no  distinction  between 
that  case  and  the  present  Again,  suppose 
a  limitation  to  the  second  son  for  the  time 
being  of  A.  B.,  with  remainder  to  the  first 
and  other  sons  of  that  second.  A.  B.  has 
threesons,  X.,  Y.,  2j.  Y.  is  the  secondson,  who 
dies  before  the  end  of  the  torm  of  twenty-one 
years,  and  consequently  at  the  end  of  the  term 
of  twenty-one  years  Z.  becomes  the  second 
son  for  ^e  time  being.  The  argument  for 
the  Crown  would  go  the  length  of  claiming 
dutj  because  the  words  "second  son  for  the 
time  being"  included  Y.,  and  Z.  succeeded 
on  the  death  of  Y.  A  definition  of  the 
meaning  of  these  words  is  given  by  Lord 
Westbury  in  his  judgment  in  EllUon  v. 
Thomas  (4) :  *'  When  a  future  period  is 
referred  to,  and  it  Ib  desired  to  designate 
a  person  who  fills  a  particular  character  at 
that  period,  the  words  'for  the  time  being' 
are  appropriately  used.  If  several  Aiture 
periods  are  referred  to,  the  words  are  again 
appropriate,  and  may  denote  several  differ- 
ent persons  who  may  in  succession  fill  the 
character  at  such  several  periods.  If  I  say 
that  when  a  particular  office  shall  become 
vacant  the  appointment  shall  belong  to  the 
Prime  Minister  for  the  time  beug,  the 
words  denote  one  person  only,  for  one 
period  only  is  referred  to ;  but  if^  as  in  the 
instance  put  by  the  Vice  CSiancellor,  I  direct 
a  certain  sum  to  be  paid  annually  to  the 
rector  of  A.  for  the  time  being,  the  words 
denote  the  rectois  from  time  to  time,  be- 
cause they  refer,  not  to  the  time  of  one 
payment,  but  to  the  time  of  successive  an- 
nual payments.''  Next,  does  the  defendant 
succeed  on  the  death  of  his  father  9  Here 
there  is  an  absolute  and  independent  term 
of  twenty-one  years  running  from  the  tes- 
tator's death,  in  no  way  connected  with 
the  defendant's  father,  but  created  for  a 
collateral  purpose,  wholly  extrinsic  and 
foreign  to  the  defendant's  fiEU^her,  and  the 
Hmitotion  in  substance  is,  on  the  expiration 
of  the  term  of  twenty-one  years,  or  on  the 
death  of  the  defendant's  father,  whichever 
of  these  two  events  shall  last  happen,  to 
the  defendant ;  then,  if  the  event  that  last 
happened  is  the  term  of  twenty-one  years, 
the  defendant  does  not,  within  the  c^irit 

(4)  Jones,  De  Gex  k  Sm.  18. 


<^the  SuooesBion  Duty  Act,  take  the  estate 
upon  the  death  of  any  person. 

The  Attorney  General  replied. — He  re* 
ferred  to  the  8th,  20th  and  21st  sections 
of  the  act,  and  contended  that  it  was  a 
fisdlacy  to  suppose  that  a  man  does  not  take 
a  succession  on  the  death  of  a  person  unless 
the  person  on  whose  death  he  takes  the 
succession  would  himself  take  under  the 
same  disposition  ;  if  the  death  introduces 
the  defendant  to  the  interest  which  betook, 
then  the  act  applies. 

Cur.  adv,  vuU. 

PoLLOGfK,  C.B. — ^In  delivering  the  judg- 
ment of  the  Court  (5),  it  will  be  con- 
venient to  state  the  fiacts  that  give  rise 
to  the  question  in  this  case.  Philip  Qell 
devised  certain  property,  as  follows,  to  his 
daughter  for  life  if  she  survived  her  then 
husband,  and  after  her  death  to  such  child 
or  children  by  a  second  husband  (if  any) 
as  she  should  appoint,  and  to  them  equaUy 
in  tail  in  def&nlt  of  appointment.  But  if 
she  should  die  before  her  then  husband, 
or  without  having  children  by  a  second 
husband,  then  the  trustees  were  to  convey 
the  estate  to  the  use  of  Edward  SachevereU 
Chandos  Pole  for  life,  with  remainder  to 
such  child  ci  Edward  SachevereU  Chandos 
Pole,  other  than  the  eldest,  if  more  than  one, 
as  he  should  appoint,  and  for  default  of 
appointment,  to  ^e  second  and  other  sons 
in  tail  This  left  the  rente  and  profite  during 
the  joint  lives  of  the  daughter  and  her  then 
husband  undisposed  o£  As  to  these,  the 
testator  directed  that  they  should  accumu* 
late  for  twenty-one  years  if  the  daughter 
and  her  then  husband  should  so  long  live, 
and  be  added  to  the  corpuBy  and  if  they 
lived  beyond  twenty-one  years,  then  during 
the  remainder  of  the  joint  lives  they  should 
be  paid  to  the  person  or  persons  who  would 
have  been  entitled  to  the  eorpits  if  the 
daughter  were  dead  without  a  child  by  her 
then  husband,  with  a  proviso  for  the  daugh- 
tei^s  benefit  if  she  survived  her  husband. 
The  testotor  died  in  1842;  the  daughter 
and  her  husband  are  still  living.  Edward 
SachevereU  Chandos  Pole  died  on  the  19th 
of  January  1863,  without  making  any  ap- 
pointment, and  the  defendant  is  his  second 


(5)  PoQock,  O.B.,  Bramwell,  B.,  ChaaneU,  B. 
and  Pigott,  B. 
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BOIL  The  twenty-one  yean  expired  on  the 
25th  of  January  1863.  The  question  is, 
whether  the  snocession  duty  is  payable  on 
his  interest  in  the  rents  and  profits  after 
the  twenty-one  years  1 

Now  here  is  a  passed  disposition  of  pro* 
perty  whereby  the  defendant  has  become 
beneficially  entitled  to  the  income  of  pro- 
perty. Has  he  done  so  upon  the  death  of 
a  person  dying  after  the  commencement, 
of  the  SuccessitHi  Duty  Act?  Edward 
Sacheverell  Chandos  Pole  has  died  since 
that  time.  The  question  is,  what  is  the 
meaning  of  the  words  in  the  second  section, 
''  has  or  shall  become  entitled  to  any  pro- 
perty upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commence- 
ment of  the  act,  either  immediately  or  after 
anintenral,  either  certainly  or  contingentiy  "  ? 
It  seems  impossible  that  the  words  '^be- 
come entitled"  can  mean  both  have  the 
right  and  have  the  eiyoyment,  and  yet 
there  are  irresistible  reasons  to  shew  that 
both  are  meant  First,  to  shew  that  it 
means  have  the  titie  or  right,  and  not  the 
enjoyment,  there  is  in  the  first  place  the 
word  itself  '^  entitied."  A  man  is  entitied 
as  soon  as  he  has  the  right  In  the  next 
place,  he  may  be  entitled  ''  after  an  inter- 
▼al'';  again,  he  may  be  entitied  ''contin- 
gentiy."  Further,  by  section  20,  the  duty 
is  payable  only  where  the  successor  shall 
become  entitled  in  possession  to  the  succes- 
sion. On  the  other  hand,  '^  a  passed  dis- 
position of  property,  by  reason  of  which  a 
person  hoi  become  entitled  on  the  death 
of  a  person  dying  after  the  commencement 
of  this  act,  confers  a  succession.  But  in 
such  a  case  it  cannot  mean  the  accrual  of 
the  title,  for  that  has  taken  place,  so  that 
the  words  must  mean  here  '^  entitied  in 
possession."  Further,  if  this  were  not  so, 
the  common  case  of  a  settiement  for  life 
with  following  interests  would  not  confer 
a  succession  on  the  persons  taking  the  re- 
mainder. This  cannot  have  been  intended, 
and  indeed  is  contrary  to  several  cases — The 
Attorney  General  y.  Yelverion  (6)  and  ITie 
Attorney  General  v.  Gardiner  (7).  We  must 
hold,  therefore,  that  the  section  applies  not 
merely  to  cases  where  the  title  accrues  at 

(6)  30  Law  J.  Bep.  (n.b.)  Exch.  383;  b.c.  7 
Hurl,  k  N.  306. 

(7)  82  Law  J.  Bep.   (v.s.)  Ezeh.  84;  8.0.  1 
H.  h  C.  689. 


death,  but  also  to  cases  where  the  title  has 
accrued  before theact>  butis  made  an  interest 
in  possession  at  once,  or  after  an  intoval  on 
a  death  accruing  after  the  act  So  that  it 
applies,  not  only  where  the  death  is  the 
cause,  but  also  where  it  is  the  occasion  of 
the  successor's  being  entitied  to  possession 
<< immediately,"  or  "after  an  interraL" 
But  if  so,  that  comprehends  the  present 
casa  The  death  of  his  father  did  not  entitle 
the  defendant  in  the  sense  of  giving  him 
the  titie  or  right,  but  on  that  death  the 
defendant  became  contingentiy  entitied 
"  after  an  interval"  to  possession.  We  must 
therefore  give  judgment  for  the  Crown. 
Mr.  Holt's  argument  has  not  been  lest  sight 
o£  But  after  all,  if  our  construction  of  the 
statute  is  right,  the  question  is  whetiitf 
the  father^s  death  was  the  occasion  of  the 
son's  right  We  think  it  was.  It  may  be 
that  the  consequence  follows  that  Mr.  Bolt 
pointed  out,  namely,  that  if  there  were  a 
gift  for  ten  years  and  then  to  the  rector  of 
Dale  for  the  time  being;  and  A.  was  rector 
at  the  beginning  of  the  ten  years  and  died, 
and  B.  was  rector  at  the  end,  that  R  would 
be  liable  to  the  succession  duty  as  being 
entitled  on  the  death  of  A.  It  may  be  so. 
No  doubt  that  does  not  seem  a  case  in 
ordinary  parlance  of  being  entitied  "on  tiie 
death  "  of  A. ;  but  there  is  no  other  objection 
to  such  a  law.  There  is  no  reason  why  such 
a  subject  of  taxation  should  not  be  selected. 
It  results  in  this,  that  when  anybody  gains 
by  a  death  the  State  shares  Ids  benefit 

Judgment  for  the  Crown. 


1865.        )  BBOWK  V.  THB  SOIOEBSBI  AND 

May  10.    J  DOBSBT  bailway  compact. 

Arbitration — Award — Gkneral  Finding 
— Nominal  Damages, 

A  dispute  arose  between  the  plaintiff  and 
the  defendante^  as  to  whether  a  certain  car- 
riage archway  had  been  conetructed  in  con- 
formity with  an  agreement  entered  into  be- 
tween them.  An  action  ha/ving  been  brought, 
by  an  order  of  Nisi  Prius  the  cause  was 
referred  to  an  arbitrator^  who  was  empow- 
ered to  directy  if  he  found  for  the  pkUtU^, 
v^uU.  should  be  done  to  make  the  carriage 
archway  in  conformity  with  the  agreement. 
The  arbitrator  found  for  the  plainiif,  with- 
out awarding  any  damages^  and  directed 
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certain  aUeratioM  to  he  made  in  the  arch- 
way. The  plaintiff  signed  judgment  for 
the  amount  of  the  damages  claimed  in  the 
declaraiion:^QA\^  that  the  plaintiff  was 
entitled'  only  to  nominal  damages. 

It  appeared  firom  the  affidavits  that  the 
first  count  of  the  declaration,  after  reciting 
that  before  and  at  the  time  of  making  the 
agreement  thereinafter  mentioned,  the  Dor- 
set Central  RaUwaj  Company  were  about  to 
construct  a  line  of  railway  through  certain 
lands  and  hereditaments  of  the  plaintiff, 
and  across  a  certain  occupation-road  near 
and  leading  to  a  certain  mansion-house  and 
pleasure-grounds  of  the  plaintiff,  and  there- 
by to  occasion  damage,  averred  that  it  was 
agreed  between  the  plaintiff  and  the  Dorset 
Central  Railway  Company,  that  in  consider- 
ation that  the  plaintiff  would  agree  with 
the  said  company  to  refer  to  the  award  of 
one  Heniy  Arthur  Hunt,  the  amount  to  be 
paid  to  the  plaintiff  by  the  said  company, 
by  way  of  compensation  for  the  damage 
aforesaid,  and  would  also  permit  the  said 
company,  on  payment  of  a  certain  deposit, 
to  take  possession  of  such  portion  of  the 
said  land  and  hereditaments  of  the  plain- 
tiff as  they  were  authorized  to  purchase 
under  the  provisions  of  their  act,  the  said 
company  would  (amongst  other  things) 
make  and  maintain  a  carriage  archway  of 
a  neat  character  under  the  line  of  the  said 
railway,  at  a  certain  place  then  agreed  upon, 
where  the  said  line  was  intended  to  cross  the 
said  occupation-road,  and  would  also  remove 
the  thatch  with  which  a  certain  lodge  of 
the  plaintiff's  was  then  covered,  and  roof 
the  same  with  tiles  and  slates.  Averment 
of  performance  of  conditions  precedent. 
First  breach,  that  the  Dorset  Central  Rail- 
way Company,  after  the  making  of  the 
agreement  and  before  the  passing  of  the 
Somerset  and  Dorset  Company's  Amalga- 
mation Act,  1862,  constructed  a  carriage 
archway  in  the  said  place  of  a  rude,  unsightly 
and  inelegant  character,  and  not  of  a  neat 
character,  and  that  the  said  archway  re- 
mained from  thence  hitherto.  Second 
breach,  that  the  Dorset  Central  Railway 
Company  did  not  nor  would,  prior  to  the 
passing  of  the  Somerset  and  Dorset  Com- 
pany's Amalgamation  Act,  1862,  nor  did 
nor  wotdd  the  defendants  afterwards  remove 
the  thatch  from  the  said  lodge,  or  cover  the 
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same  with  tiles  and  slates.  The  second 
count  was  for  trespass  to  the  pbuntiff's 
land,  and  the  declaration  claimed  1,0002. 

The  defendants  to  the  first  breach  alleged 
in  the  first  count  pleaded  performance  of 
their  agreement  in  this  respect,  and  to  the 
second,  payment  into  court  of  42/.  10«. 
To  the  second  count  they  pleaded  not 
guilty  and  not  possessed. 

The  plaintiffs  replied  to  the  pleas  of  per- 
formance, not  guilty  and  not  possessed,  by 
joining  issue,  and  to  the  plea  of  payment 
into  court,  by  accepting  the  said  sum  of 
42/.  10«.  in  satisfaction  of  the  second  breach. 

The  cause  was  entered  for  trial  at  the 
Dorset  Spring  Assizes,  1 864,  when  the  plain- 
tiff, having  abandoned  the  second  count, 
Martin,  6.,  the  presiding  Judge,  suggested 
that  the  matter  should  be  referred,  and  ac- 
cordingly Mr.  Richard  Hall,  a  surveyor,  was 
appointed  arbitrator. 

By  the  order  of  Nisi  Frius  referring  the 
cause,  it  was  directed  that  a  verdict  should 
be  found  for  the  plaintiff  for  the  claim  in 
the  declaration  and  costs  40^:,  and  for  the 
defendants  on  the  trespass  count:  that  the 
arbitrator,  in  the  event  of  his  finding  for  the 
plaintiff,  should  say  what  was  to  be  done  to 
makethecarriagearchwayinconformitywith 
the  agreement,  and  should  certify  in  writing 
when  what  he  ordered  to  be  done  was  pro- 
perly carried  out.  He  was  empowered  to 
direct  that  a  verdict  should  be  entered  for 
the  plaintiff,  or  the  defendant,  or  a  nonsuit 
entered,  as  he  should  think  proper ;  and  to 
him  the  cause  and  all  matters  in  difference 
between  the  parties  thereto  were  referred. 

It  was  further  directed  that  the  costs  of  the 
cause  should  abide  the  event  of  the  award, 
and  that  the  costs  of  the  reference  and  award 
should  be  in  the  discretion  of  the  arbitrator. 

On  the  23rd  of  May  1864,  the  arbitra- 
tor made  his  award,  which  after  certain 
recitals  proceeded  thus : 

"  1.  I  direct  that  the  verdict  shall  be  en- 
tered for  the  plaintiff  in  the  said  cause  (ex- 
cept as  to  the  trespass  count). 

"  2.  In  order  to  make  the  carriage  arch- 
way mentioned  in  the  order  of  reference  in 
conformity  to  the  agreement,  I  direct  the 
defendants  to  add  a  parapet  with  ashlar 
stringcourse  and  coping;  also  to  fix  an 
ashlar  coping  on  wing  walls,  as  shewn  on  the 
drawing  annexed  to  this  my  award;  also  to 
take  out  all  points  of  brickwork,  and  pro- 
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perly  point  the  same  in  good  wUte  cement; 
and  I  further  direct  that  the  above  works 
be  properly  completed  before  the  2dth  day 
of  September  next. 

"  3.  I  direct  that  the  costs  of  the  refer- 
ence and  of  this  award  be  paid  by  the  de- 
fendants." 

Thereupon  the  postea  was  drawn  up  by 
the  plaintiff,  and  the  damages  were  aas^sed 
therein  at  957/.  lOs.  On  the  2nd  of  Jan- 
uary 1865  judgment  was  signed,  and  in  the 
ioUowing  month  (February)  the  plaintifb' 
costs  were  taxed  at  237/.  I6s,  8dLj  the 
postea  was  shewn  to  the  clerk  of  the  defen- 
dants' attomies,  who  did  not  object  to  the 
amount  of  the  damages.  After  the  taxation 
the  defendants'  attomies  paid  the  costs  by 
cheque;  the  plaintiffs'  attomies  replied  by 
saying  that  they  would  place  the  amount  of 
the  cheque  to  the  credit  of  the  judgment 
debt,  but  that  they  had  issued  a  writ  of  fieri 
facias  for  the  sum  of  1,195/.  6«.  8d  The 
defendants,  on  the  2nd  of  March,  took  out  a 
summons  at  chambers,  calling  on  the  plain- 
tiff to  shew  cause  why  the  judgment  should 
not  be  amended  by  the  addition  of  wozds, 
the  effect  of  which  would  reduce  the 
damages  to  a  nominal  sum,  and  why  the 
writ  of  fieri  facioB  should  not  be  set  asides 
£rle,  C.J.,  at  the  hearing  of  the  summons, 
refused  to  amend  the  judgment,  but  set  aside 
the  writ.  The  costs  of  the  issues  abandoned 
at  the  trial,  amounting  to  more  than  6/., 
were  paid  to  the  defendants.  It  was  alleged 
by  the  defendants,  that  they  had  fully  and 
faithfully  fulfilled  the  award ;  the  plaintiffs 
asserted  that  some  of  the  stone-work  of  the 
archway,  from  being  made  of  bad  materials, 
had  come  off^  and  that  the  mortar-pointing 
was  falling  off.  It  was  also  stated  that  the 
arbitrator  had  never  certified  that  what  he 
had  ordered  to  be  done  had  been  properly 
carried  out  according  to  the  terms  of  the 
order  of  Nisi  Prius. 

Lopes  (April  21)  had  obtained  a  rule, 
calling  on  the  plaintifb  to  shew  cause  why 
the  judgment  ^ould  not  be  set  aside,  with 
costs,  on  the  ground  that  it  was  signed 
without  authority. 

J^tn^c/onnowshewed  cause. — ^Thedamages 
were  assessed  at  the  proper  amount ;  for 
the  arbitrator,  by  finding  for  the  plaintiff 
generally,  in  fftct  awarded  him  the  fiill 
amount  of  his  claim.  It  is  not  contended 
that  execution  ought  to  issue  for  the  whole 


sum;   the  defendants  have  not  earn] 
with  the  arbitrator's  directions. 

[LimA,  contri. — ^The  archway  has  been 
altered.] 

It  is  not  to  be  forgotten  that  Erie,  CJ., 
though  he  set  aside  Uie  writ  of  fieri  faciasy 
left  the  judgment  as  it  was. 

Lu^  {L^$  with  him)  was  not  called  on. 

[Mabtik,  K — Under  no  drcomstances 
had  the  plaintiff  power  to  sign  judgment 
for  the  residue  of  the  full  clum,  after 
deducting  the  amount  paid  into  oourL  If 
the  defendants  did  not  comply  with  the 
award,  his  remedy  was  by  aa  application  to 
this  Court:  he  could  not  have  hcmestly 
supposed  that  judgment  was  to  be  entoed 
up  for  957/.  ICk] 

Per  Curiam  (1). — ^The  rule  must  be 
made  absolute  to  reduce  the  damages  to 
1«.,  and  on  payment  thereof  all  proceedings 
must  be  stayed. 

Rule  accordingly. 
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1865. 
April  27 

Bankrupt — Act  ofBankrupicy — Fraudu- 
lent Transfer  —  **With  Intent  to  defeat 
and  delay  Creditor/* — Stopping  Trader*^ 
Business. 

A  debtor  bp  deed,  in  eonsidercfUon  of  a 
by-gone  debt,  of  230/.  assigned  to  the  defm-- 
dants  certain  property  amounting  to  160/. 
He  had  other  property  consisting  of  an 
equity  of  redemption  valued  at  150/.,  and 
book  debts  to  the  anumnt  of  50/.,  of  wkick 
221.  were  good.  HisdebtsasnountedtolylOOL, 
of  which  600/.  was  due  to  the  defendants,  and 
the  residue  to  other  creditors.  At  the  tiwie  the 
deed  was  executed  the  ddftor  was  insohent, 
and  the  defendants  knew  it,  and  they  alts 
knew  that  if  they  put  thedeed  in  forte  it  would 
prevent  the  debtor  from  carryingon  histrade. 
The  deed  was  put  in  force  by  the  defendants, 
and  the  debtor^s  trade  was  stopped: — Held, 
that  the  assignment  wasan  act  of  bankruptcy, 
as  the  defendants  by  putting  the  deed  m 
force  prevented  the  continuance  of  the  trade, 
and  tliereby  necessarily  defeated  and  delayed 
creditors. 

Declaration  by  the  plaintiff  aa  assignee  of 
the  estate  and  ^eots  of  Daniel  Euahworth, 
(1)  PoUook,  C.B.,  MarliB,  B.  and  Pigott,  B. 
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a  bankrupt,  on  the  common  money  counts^ 
and  also  for  trover  for  oonyerting  the  goods 
of  the  plaintiff  as  assignee. 

Pleas,  never  indebted  to  the  common 
counts,  and  not  guilty  and  not  possessed  to 
the  count  in  trover. 

The  cause  was  tried,  at  the  Spring  Assiises 
at  Leeds,  before  Martin,  B. 

The  action  was  brought  to  recover  the 
value  of  certain  goods,  included  in  a  bill  of 
sale  given  by  Daniel  Rushworth,  the  bank- 
rupt, to  J.  Fletcher,  J.  F.  Easby  and  W. 
Fletcher,  three  of  the  defendants,  and  which 
goods  were  seized  and  sold  by  G.  Poole,  the 
other  defendant. 

The  defendants  J.  Fletcher,  Easby  and 
W.  Fletcher,  underthe  firm  of  Fletcher  &  Co.^ 
carried  on  the  business  of  coal-merchants, 
at  Silsden,  near  Bradford 

In  1860  Fletcher  k  Go.  employed  the 
bankrupt  Rushworth  as  an  agent  to  sell 
coals.  In  October  1864  Rushworth  was  in- 
debted to  Fletcher  k  Co.  to  the  amount  of 
230/.,  and  at  the  end  of  tiuit  month  they 
applied  to  him  for  a  bill  of  sale  as  a  security 
for  his  debt.    On  the  3rd  of  November  the 
bankrupt  executed  a  bill  of  sale  in  flavour 
of  Fletcher  k  Co.  At  the  time  the  bankrupt 
executed  the  bill  of  sale,  his  debts  amounted 
to  about  1,100/.,  of  which  600/.  was  due 
to  the  defendants  and  the  residue  to  other 
creditors.  His  assetsconsiBted  of  the  amount 
of  the  goods  comprised  in  the  bill  of  sale, 
book  debts  to  the  amount  of  50/.,  of  which 
only  22/.  were  good,  and  an  equity  of  redemp- 
tion valued  at  150/w,  and  which  he  after-  * 
wards  sold  to  the  defendants  for  110/.    He 
was  then  in  insolvent  circumstances,  and 
his  insolvency  was  known  to  Fletcher  &  Co., 
and  J.  Fletcher  had  told  several  persons  that 
the  bankrupt  could  not  pay  5«.  in  the  pound. 
The  property  comprised  in  the  bill  of  sale 
consisted  of  horses  and  carts  valued  at  130/. 
and  some  household  furniture  valued  at 
about  30/.    The  bankrupt  executed  the  bill 
of  sale  on  the  express  verbal  understanding 
and  promise  from  J.  Fletcher,  that  he  would 
let  him  have  the  horses  and  carts,  so  that  by 
their  use  he  would  be  able  to  redeem  him- 
self and  pay  his  other  creditors,  but  on  its 
afterwards  turning  out  that  the  bankrupt 
was  indebted  to  the  firm  in  a  larger  amount 
than  they  at  first  expected,  J.  Fletcher  con- 
sidered he  was  absolved  from  his  promise. 
On  the  17th  of  November  the  defendant 
Poole  was  instructed  to  seize  the  property 


comprised  in  the  assignment,  and  on  the 
19th  he  seized  and  advertised  a  sale.  On 
the  22nd  of  November  he  was  served  with 
a  notice  that  the  bill  of  sale  was  an  act  of 
bankruptcy,  and  notwithstanding  the  notice 
he  proceeded  to  sell  the  goods  on  the  23rd 
of  November.  The  goods  realized  125/.  A 
petition  for  adjudication  in  bankruptcy 
against  Rushworth  was  filed  on  the  28th  of 
November,  and  on  the  10th  of  December  he 
was  adjudicated  a  bankrupt,  and  on  the  9th 
of  January  1865  the  plaintiff  was  appointed 
official  assignee. 

The  bill  of  sale  purported  to  be  made 
between  Daniel  Rushworth  of  the  first  part, 
Nathan  Rushworth  of  the  second  part,  and 
J.  Fletcher,  J.  F.  Easby  and  W.  Fletcher 
(called  the  mortgagees)  of  the  third  part 
After  reciting  that  the  mortgagees  had  re- 
quired payment  by  D.  Rushworth  of  the 
sum  of  230/.  1b.  Ic/.,  which  was  due  from 
D.    Rushworth    to   the  mortgagees,    and 
D.  Rushworth  being   unable  without  in- 
convenience to  make  such  payment,  and 
requiring  further  credit  and  advances  of 
money,  it  had  been  agreed,  that  in  order  iK) 
secure  the  said  sum  of  230/.  Is.  Id,  and 
the  sum  or  sums  of  money  which  should 
from  time  to  time  hereafter  become  due 
from  him  to  the  said  mortgagees  on  any 
account  whatsoever,  not  exceeding  in  the 
whole  with  the  said  sum  of  230/.  7«.  Id.  the 
sum  of  300/L,  the  said  D.  Rushworth  should 
execute  to  the  said  mortgagees  the  assign- 
ment and  security  thereinafter  mentioned, 
and  then  in  consideration  of  the  sum  of 
230/.  7«.  \d.  being  so  due  from  the  said  D. 
Rushworth  to  the  said  mortgagees,  and  also 
in  consideration  of  the  premises,  and  of  the 
further  credit  intended  to  be  given,  and  of 
the  further  advances  of  money  intended  to 
be  made  to  the  said  D.  Rushworth  by  the 
mortgagees,  D.  Rushworth  assigned  and 
trani^erred  unto  the  said  mortgagees  all  and 
singular  the  horses,  mares,  building  mate- 
rials, cart  gears,  household  furniture,  and 
household  effects,  and  all  other  the  goods, 
chattels  and  things  and  other  personal  pro- 
perty enumerated  in  the  schedule  thereunder 
written,  and  all  and  singular  other  the  house- 
hold furniture  and  other  effects  and  things 
(if  any)  now  being  in  and  about  the  dwelling- 
house  and  premises  of  the  said  D.  Rush- 
worth,  in  Westgate,  Bradford,  aforesaid,  and 
all  the  estate  and  interest  of  him  D.  Rush- 
worth  therein  or  thereto  (except  from  the 
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grant  and  assigiiment  hereby  made  the  ne- 
cessary wearing  apparel  of  the  said  D.  Rush- 
worth  and  his  family),  and  also  all  or  any 
goods,  chattels  and  effects  substituted  by  the 
said  D.  Rushworth  for  those  which  were 
enumerated  or  comprised  therein,  and  all  or 
any  other  goods,  chattels  or  effects  then  or 
thereafter  belonging  toD.  Rushworth,  which 
might  be  in  and  upon  the  dwelling-house, 
trade  or  other  premisesoccupiedby  D.  Rush- 
worth  at  the  time  of  demand  of  payment  of 
any  monies  due  thereunder,  it  h&ng  thereby 
agreed  that  such  goods,  chatteb  and  effects 
as  should  be  ther^fter  brought  in  and  upon 
the  said  premises,  or  any  of  them,  should 
thereby  in  pursuance  of  the  assignment 
thereby  made  become  the  property  and 
effects  of  the  mortgagees,  and  such  assign- 
ment shall  be  deemed  complete  and  effectual 
for  the  purposes  therein  set  forth  without 
any  further  or  other  transfer,  delivery  of 
possession,  or  other  act  or  deed  on  the  part 
of  D.  Rushworth. 

At  the  conclusion  of  the  plaintiff's  case, 
the  defendants'  counsel  submitted  to  the 
learned  Judge,  that  on  the  authority  of 
Smith  y.  Timnu  (1),  the  plaintiff  ought  to 
be  nonsuited.  The  learned  Judge,  however, 
declined  to  nonsuit  the  plaintiff,  and  at 
the  conclusion  of  the  defendants'  case,  in 
summing  up  to  the  jury,  said :  ''  The  ques- 
tion is,  whether  the  bill  of  sale  given  by 
Rushworth  to  the  firm  of  Fletcher  &  Easby 
is  a  fraudulent  conveyance  of  his  goods 
and  chattels  within  the  meaning  of  the 
Bankrupt  Act?  It  has  long  been  held,  that 
if  a  debtor  conveys  the  whole  of  his 
property  to  a  creditor  in  respect  of  a  pre- 
existing debt,  that  is  a  fraudulent  convey- 
ance with  intent  to  defeat  and  delay  lus 
other  creditors,  because  it  necessarily  has 
that  effect;  it  takes  away  and  gives  to  one 
creditor  the  whole  of  his  debtor's  property 
and  that  creditor  gets  it  all,  and  it  essen- 
tially prevents  any  of  the  other  creditors 
from  getting  any  portion  of  it  The  law 
has,  for  many  years,  stamped  such  a  trans- 
action as  being  of  itself  a  fraudulent  con- 
veyance, within  the  meaning  of  the  Bank- 
rupt Act.  Therefore,  if  this  bill  of  sale  had 
comprised  the  whole  of  the  debtor's  pro- 
perty, however  honest  the  transaction  might 
be,  it  would  be  an  act  of  bankruptcy.  It 
would  appear  that  over  and  above  the 

(1)  82  Law  J.  Rep.  (v.s.)  Bxeh.  215;  8.o. 
1  H.  &  0.  849. 


property  which  was  comprised  in  the  bill 
of  sale,  the  debtor  Rushworth  had  an 
equity  of  redemption,  which  was  worth  as 
much  as  140^  or  1501 ;  he  had  further  book 
debts  due  to  him,  amounting  to  from  SOL 
to  60/. ;  and  he  had  also  a  sum  of  26/.  odd, 
due  from  the  corporation  of  Bradford.  And 
the  question  which  I  propose  to  leave  to 
you  is  this  :  whether,  taking  into  consider- 
ation that  the  debtor  Rushworth  possessed 
the  property  I  have  mentioned  to  yoo,  did 
the  property  comprised  in  thebiUof  sale  sub- 
stantially comprise  all  the  property  of  the 
bankrupt  available  in  order  to  enable  him  to 
carry  on  his  trade,  and  did  the  defendants 
knowthatthe  consequenceof  putting  the  bill 
of  sale  into  force  would  be  to  prevent,  and  in 
effect  to  stop  his  trade,  and  to  disable  him 
from  carrying  it  ont  If  you  are  of  opinion 
that  was  the  true  operation  of  this  bill 
of  sale,  in  my  judgment  that  is  an  act  of 
bankruptcy,  and  you  ought  to  find  a  verdict 
for  the  plaintiff.  If  you  find  it  not  to  be 
the  fact^  then  you  will  find  a  verdict  for  the 
defendant"  His  Lordship  farther  stated : 
*'  The  question  is,  if  a  debtor,  by  a  convey- 
ance of  his  property,  puts  hinijself  in  the 
condition  that  he  cannot  carry  on  his 
business  or  his  trade,  and  gives  to  a  creditor 
the  power  of  putting  an  entire  end  to  it,  so 
as  to  prevent  his  other  creditors  firom 
getting  anything;  and  if  the  person  who 
takes  a  conveyance  of  this  kind  knows  such 
to  be  the  consequence  of  the  transaction, 
in  my  opinion  that  is  a  fraudulent  convey- 
ance within  the  bankrupt  law  and  an  act  of 
bankruptcy.  If  you  believe  this  transaction 
had  the  effect  and  was  of  the  character  I 
have  mentioned  to  you  under  the  circum- 
stances of  this  bankrupt<7,  yon  will  find 
your  verdict  for  the  plaintiff."  The  jury 
found  their  verdict  for  the  plaintiff. 

Fteldy  in  the  present  tenn,  obtained 
a  rule  for  a  new  trial,  on  the  ground  of 
misdirection  in  not  directing  a  nonsuit,  and 
also  in  directing  the  jury,  that  the  deed  of 
the  3rd  of  November  1864  was  an  act  of 
bankruptcy  in  the  terms  stated  by  the 
learned  Baron. 

Manuty  And  Kemplay  shewed  cause,  and 
contended  that  the  direction  of  the  learned 
Judge  was  right.  That  whether  the  deed 
comprised  the  whole  of  the  trader's  pro- 
perty or  not,  was  a  question  for  the  juiy, 
and  which  the  jury  had  rightly  decided  by 
their  verdict,  lliat  the  effect  of  the  deed  was 
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to  defeat  and  delay  the  bankrapf  a  creditors ; 
that  there  might  be  cases  in  which  an  assign- 
ment of  a  trader's  chattels  might  stop  his 
business  withont  delaying  and  defeating 
his  creditors;  but  here  the  trader  was  so 
hopelessly  insolvent  at  the  time  he  exe- 
cuted the  deed,  and  that  to  the  knowledge 
of  the  creditors,  that  the  assignment  could 
have  no  other  effect  than  to  defeat  and 
delay  his  creditors.  They  cited  Smith  v. 
Timma  (1),  Fennel  v.  Reynolds  (2),  Oraham 
T.Chapman  (3),  Ex  parte  Bailey  (4),  Oood- 
ride  v.  Taylor  (5),  Ex  parte  Weneley  (6). 

Field  and  WtlUy  in  support  of  the  rule, 
contended,  that,  on  the  authority  of  Smith 
▼.  Timms  (1),  tlie  learned  Judge  ought  to 
have  nonsuited  the  plaintiff,  and  that  the 
learned  Judge  was  wrong  in  telling  the 
juiy  that  if  the  trader,  by  reason  of  the 
assignment,  was  prevented  firom  carrying 
on  his  business,  then  that  the  making  of 
the  deed  was  an  act  of  bankruptcy,  ^ey 
dted  and  relied  on  Toung  v.  Watid  (7), 
Smith  V.  Cannon  (8),  Worsley  v.  De  Mattoa 
(9),  WiUon  V.  Day  (10). 

[Mabtik,  B.  referred  to  Wedge  v.  New- 
lyn  (11).] 

Pollock,  C.B. — I  am  of  opinion  that 
this  rule  ought  to  be  dischaiged.  Consider- 
ing the  length  of  the  discussion  which  took 
place  upon  the  rule,  I  do  not  think  it 
necessary  to  say  more  than  this,  that  it  ap- 
pears to  me  Smith  v.  Cannon  (8)  establishes 
this  proposition,  that  where  a  trader  being 
in  insolvent  circumstances  makes  an  assign- 
ment of  his  property,  which  if  acted  on 
would  prevent  him  from  carrying  on  his 
trade,  he  thereby  commits  an  act  of  bank- 
mpt<7.  I  think  it  quite  plain,  according  to 
what  passed  between  the  parties  at  the 
time  the  assignment  was  made,  the  debtor 
who  took  the  assignment  was  aware  that 

(2)  11  Com.  B.  Rep.  N.S.  209. 

(3)  12  Com.  B.  Rep.  85;  i.  c.  21  Law  J.  Rep. 
(H.8.)  C.P.  178. 

(4)  22  Law  J.  Rep.  (N.S.)  Bankr.  45 ;  b.  o.  8  De 
Gez,  M.  ft  6.  534. 

(5)  10  Law  Times,  N.S.  113. 

(6)  1  De  6ez,  S.  &  J.  273 ;  ■.  c  32  Law  J. 
Rep.  (N.8.)  Bankr.  23. 

(7)  8*£xch.Rep.221;  i.e.  22 Law  J.  Rep.  (ir.B.) 
Exch.  27. 

(8)  2  E.  ft  B.  35 ;  8.0.  22  Law  J.  Rep.  (ir.s.) 
Q.B.  290. 

<9)  1  BoiT.  467. 

(10)  2  Barr.  827. 

(11)  4  B.  ft  Ad.  881. 


the  trader  was  insolvent,  because  the  trader 
informed  him  that  if  he  conveyed  his  goods 
to  him  he  could  not  cany  on  his  business. 
The  transaction  contains  two  distinct  ele- 
ments which  make  it  an  act  of  bankruptcy 
irrespective  of  any  fraud.  The  ground 
upon  which  I  put  the  case  is  this :  at  the 
time  of  the  conveyance  the  party  taking  the 
assignment  was  aware  the  trader  was  insol- 
vent, and  was  aware  that  the  assignment 
would  if  acted  on  break  up  the  concern, 
and  that  must  necessarily  delay  and  defeat 
the  creditors. 

PiooTT,  B. — ^I  am  of  the  same  opinion. 
This  is  not  a  case  where  a  trader  con- 
veys all  his  property,  or  all  with  a  colour- 
able exception,  which  I  take  to  be  the 
same  thing  as  conveying  all;  but  it  is  a 
case  where  he  convejrs  his  property,  stock- 
in-trade,  and  all  that  shall  come  upon  the 
premises,  including  his  horses  and  waggons 
with  which  he  carried  on  his  trade,  with 
the  exception  of  the  value  of  an  equity  of 
redemption,  and  I  think  about  50/.  worth 
of  book  debts,  with  this  addition,  that  he 
conveys  also  everything  that  should  come 
upon  the  premises  after  the  execution  of 
the  deed;  and  therefore  the  question  is, 
whether  the  assignment  is  an  act  of  bank- 
ruptcy. It  was  proved  that  the  bankrupt 
knew  perfectly  well,  and  the  defendants 
knew  perfectly  well,  that  if  this  deed  was 
put  in  force  he  would  be  at  once  unable  to 
cany  on  his  business  any  longer.  Those  are 
the  facts,  and  upon  those  facts  my  learned 
Brother  left  to  the  juiy  the  question,  did 
that  deed  comprise  dil  the  property  of  the 
bankrupt  available  to  enable  him  to  carry 
on  his  trade,  and  would  the  effect  of  putting 
it  in  force  be  to  stop  his  business  and 
thereby  defeat  the  creditors)  That  that 
would  necessarily  be  the  case  the  bankrupt 
knew;  the  defendants  also  knew  that  that 
would  be  its  effect.  Now  I  cannot  see  any 
objection  that  can  be  taken  to  that  direc- 
tion. The  section  of  the  act  of  parliament 
under  which  the  question  arises,  is  sec- 
tion 67.  of  the  12  k  13  Vict  c  106,  and 
that  section,  as  I  wiU  read  it  shortly,  says, 
that  if  a  trader  makes  a  fraudulent  transfer 
of  any  of  his  goods  with  intent  to  defeat  his 
creditors  that  shall  be  an  act  of  bankruptcy. 
Now,  there  was  here,  in  point  of  fact,  a 
transfer.  What  was  the  necessary  effect  of 
it)  Why  the  necessary  effect  was  to  defeat 
creditors.   Then  a  man,  in  law,  is  taken  to 
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contemplate  the  necessary  conseqnence  of 
his  own  act  I  think  that,  therefore,  you 
get  that  ingredient  added,  that  there  is  an 
act  of  transfer  with  the  intent  to  do  that 
which  is  the  necessary  consequence  of  the 
act,  and  that  is  to  stop  his  trade  and  necea- 
sarily  to  dcjay  his  creditors.  Then  having 
all  those  in^^^dients  at  present  the  only 
question  remains,  was  it  a  fraudulent  trans- 
fer? The  word  "fraudulent*'  Mr.  Field 
presses  upon  us  as  the  important  point  in 
the  case,  and  we  have  to  say  what  is  the 
meaning  of  the  word  "fraudulent''  in  the 
section  of  the  act  of  parliament.  It  seems  to 
me  that  all  the  audiorities  almost  are  uni- 
form upon  that  subject,  and  it  is  not  neoea- 
sary  that  there  should  be  moral  fraud.  The 
great  point  to  look  at  is  tins,  would  it  have 
ike  effect  of  defeating  and  delaying  the 
creditors?  and  if  so,  it  is  fraudulent  within 
the  meaning  of  the  Bankrupt  Act,  the  object 
of  which  is,  that  the  goods  of  the  debtor 
shall  be  divided  rateably  among  his  credi- 
tors. Mansfield,  C.J.  lays  it  down  in  Mar^ 
gan  v.  Horteman  (12),  that  "a  conveyance 
either  of  all  or  part  of  a  man's  property  in 
&vour  of  fewer  than  all  the  creditors  is  an 
act  of  bankruptcy,  because  it  is  the  means 
whereby  the  creditors  may  be  defeated  and 
delayed  /'  and  that  case  is  followed  up  by 
numerous  other  cases,  down  to  the  late  case 
of  Smith  V.  Cannon  (8).  Parke,  B.  there 
again  says,  "  The  test  is,  whether  the  result 
and  necessary  effect  is  to  delay  and  defeat 
the  creditors."  I  take  it,  therefore,  if  that  is 
its  effect,  it  is  fraudulent  within  the  mean- 
ing of  this  section  of  the  act.  I  think  with 
that  view  of  the  act  of  parliament,  in  asso- 
ciation with  all  the  authorities,  the  learned 
Judge  could  not  have  left  it  to  the  jury  in 
any  other  way. 

Mabtin,  B. — ^I  think,  assuming  that  the 
cases  dted  from  the  Courts  of  equity  are 
correct,  if  the  verdict  had  been  the  other 
way,  there  would  have  been  ground  to 
move  for  misdirection.  If  the  cases  of  Ex 
parte  Bailey  (4),  Ex  parte  Wensley  (5)  and 
Oaodricke  v.  Taylor  (6)  be  law,  they  go 
much  beyond  my  direction  in  this  matter. 
The  question  in  this  case  is,  whether  an 
act  of  bankruptcy  was  committed  by  the 
execution  of  the  deed  of  the  3rd  of  No- 
vember 1864  ;  and  the  first  thing  to  ascer- 
tain is,  what  were  the  dxcnmstancerof  the 

(12)  3  Tatmt.  241. 


bankrupt  at  that  time?  His  circnmatanees 
were  these  :  that  he  was  a  man  poaseBsed  of 
a  number  of  carts  and  h<»8e8,  and  some 
little  stock-in-trade;  that  he  uaed  the 
carts  and  horses  for  the  purpose  of  carting 
goods  for  hire,  and  he  also  was  an  agmt 
for  the  sale  of  coals,  and  upon  that  day  his 
own  account  of  the  matter,  which  was 
wholly  imdisputed,  was,  ^^  1  executed  this 
bill  of  sale,  which  includes  all  the  tangible 
property  I  possessed."  ''  But  at  that  time,'* 
he  says,  "I  had  some  land,  but  it  was  mort- 
gaged, and  there  were  about  50/L  of  bo<^ 
debts  due  to  me,  22L  of  which  were 
good,  and  the  rest  was  doubtfuL"  That 
was  the  state  of  things,  and  he  tells  us  one 
of  the  defendants,  who  were  relatives  of  his, 
applied  to  him  for  payment  of  his  debt ; 
and  he  further  states,  "  I  knew  if  the  bill  of 
sale  was  enforced,  it  would  stop  my  busi- 
ness at  once."  lliat  is  his  own  account, 
and  his  son  says  the  same  thing,  and  it  is 
proved  by  both  himself  and  his  son  that 
the  defendant  knew  that  the  debtor  was 
not  able  to  pay  5«.  in  the  pound.  In  that 
state  of  things  he  executed  tlus  bill  of  sale, 
and  he  says,  if  the  bill  of  sale  is  put  in 
force  it  was  calculated  to  stop  his  business. 
It  was  put  in  force,  and  it  did  stop  his 
business  that  very  moment.  Mr.  Field, 
in  his  aigument,  contends  that  we  are  to 
ascertain  what  proportion  the  property  con- 
veyed by  the  deed  bears  to  the  whole  of  the 
property  of  the  assignor,  and  the  amount 
of  the  property  excepted  frx>m  the  deed 
is  the  test  whether  die  deed  is  an  act  of 
bankruptcy  or  not^  and  if  that  mode  were 
adopted  here  the  conveyance  would  not  be 
a  conveyance  of  all  the  trader's  property. 
All  the  property  the  man  really  had  was 
the  equity  of  redemption,  and  I  am  not 
aware  of  any  mode  by  which  that  was 
available  to  the  creditors,  short  of  paying 
off  the  debt  or  filing  a  bill  in  equity.  That 
is  a  very  <tifferent  thing  from  a  man  having 
available  property  wi^  which  he  may  go 
into  the  market  With  respect  to  the  verdict, 
I  think  no  other  verdict  could  be  expected. 

Eule  discharged  (13). 


(IS)  The  learned  ooniuel  for  the  defeadantiaeked 
for  leave  to  Appeal,  statiiig  thai  he  had  applied  to 
the  learned  Judge  for  leave  to  move  the  Court ;  but 
the  Court  refused  to  grant  leave  to  appeal,  Majtfn, 
B.  stating  that  the  learned  ooonad  ought  to  have 
tendered  a  hill  of  ezoeptiona  to  hia  mlug. 
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1865. 

May  8 

Statute  of  Frauds — Sale  of  Specific  Ooods 
-Acceptance  and  Actual  Receipt, 


The  defendanU  agreed  by  parol  to  pur- 
ehau  of  the  plawtiff  four  specific  stacks  of 
cotton  waste  at  Is.  9c/.  per  pound.  They  sent 
their  own  packer  with  their  sacks  and  their 
own  carts  to  fetch  it ;  their  packer  pcuked 
^  waste  into  eighty-one  saeksy  twenty-one  of 
which  were  weighed  and  then  loaded  on  the 
defendant^  cart  and  taken  to  the  defen^lantd 
premises;  the  rest  of  the  sacks  were  not 
weighed.  On  arrival  of  the  twenty-one  sacks 
at  the  defendointtf  premises  they  refused  to 
accept  any  portion  of  the  waste^  on  the  ground 
that  it  was  of  inferior  quality: — Held,  that 
the  property  in  the  waste  passed  to  the  defenr 
dantSy  and  that  there  was  sufficient  evidence 
of  an  acceptance  and  receipt  to  satisfy  the 
Statute  of  Frauds. 

Declaration  contained  a  special  oonnt  for 
not  accepting  certain  cotton  waste,  and  a 
count  for  goods  bargained  and  sold,  and 
goods  sold  and  delivered,  and  money  due 
on  accounts  stated. 

Pleas :  First,  that  the  defendants  did  not 
buy  the  goods;  secondly,  that  the  defen- 
dants were  ready  and  willing  to  accept, 
but  that  the  plaintiff  was  not  ready  and 
willing  to  deliver;  fourthly,  to  the  common 
count,  never  indebted. 

The  cause  was  tried,  at  Leeds,  before 
MeUor,  J.  The  facts  as  found  by  the  juiy 
were,  that  in  December  1863,  one  Green* 
hal^  an  agent  of  the  defendants,  went 
to  the  plaintiff's  warehouse,  where  he  saw 
five  stacks  of  cotton  waste;  one  of  them 
being  of  inferior  quality,  he  negotiated 
with  the  plaintiff  for  the  purchase  of  the 
other  four.  He  asked  for  a  sampla  The 
plaintiff  declined  to  sell  by  sample,  but 
told  him,  ''  You  see  the  waste,  examine  it 
as  much  as  you  please,  and  take  a  sample 
yourself."  Greenhalgh  took  a  sample  and 
asked  for  a  gnarantie  that  the  bulk  was 
equal  to  sample.  The  plaintiff  refused  to 
give  any  guarantie,  but  stated  that  the 
waste  was  all  alike,  for  it  was  made  from 
one  description  of  cotton.  After  some  nego- 
tiation the  defendants'  agent  agreed  to 
purchase  the  four  specific  stacks  at  \s.  9d. 
per  pound,  the  defendants  to  send  their 
own  packer  and  sacks  and  their  carts  to 


remove  it  On  the  3rd  of  January  follow- 
ing the  defendants  sent  their  packer  with 
eighty-one  sacks  to  pack  the  waste,  and  he^ 
assisted  by  the  plaintiff's  men,  packed  the 
four  stacks  purchased  into  the  eighty-one 
sacks.  On  the  5th  of  January  twenty-one 
sacks  were  weighed,  put  into  the  defen* 
dants'  cart  and,  with  a  delivery  order  stating 
the  weights,  taken  to  the  d^endants'  pre- 
mises. The  rest  of  the  sacks  were  not 
weighed.  The  same  day  the  twenty-one 
sacks  were  returned  to  the  plaintiff  by  the 
defendants  with  a  note,  stating  that  the 
waste  was  of  an  inferior  description  to  that 
purchased  by  the  defendants.  The  cart 
loaded  with  the  waste  was  left  at  the 
plaintiff's  warehouse,  who,  to  prevent  it 
from  spoiling,  gave  directions  to  place  it 
under  shelter,  and  the  next  day  it  was 
taken  back  into  the  plaintiff^s  warehouse. 
The  learned  Judge  left  the  question  to  the 
jury,  whether  the  defendants  did  aoceptand 
actually  receive  part  of  the  goods;  that  if 
so  their  verdict  must  be  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff 
for  784/.,  the  price  of  the  cotton  waste ;  and 
the  learned  Judge  reserved  leave  to  the 
defendants  to  move  to  enter  a  nonsuit  on 
two  grounds :  First,  that  there  was  no  evi- 
dence of  an  acceptance  and  actual  receipt 
of  the  goods,  so  as  to  constitute  a  binding 
contract  under  the  Statute  of  Frauds ;  and, 
secondly,  that  the  proper^  in  the  goods 
did  not  pass  to  the  defendants. 

Brett  having  obtained  a  role  accordingly, 
K  James  and  Holkar  shewed  cause. — 
First,  the  defendants  purchased  certain 
ascertained  goods,  viz.,  four  specific  stacks 
of  cotton  waste,  and  when  the  defendants' 
packer  put  the  waste  into  the  sacks  there 
wasan  acceptance  of  the  goods.  The  Statute 
of  Frauds,  however,  requires  an  actoal  receipt 
as  well  as  acceptance;  here  the  two  con- 
curred, for  when  the  defendants'  secyants 
put  the  waste  into  the  cart  and  took  it 
away,  there  was  an  actual  receipt;  and  it 
was  held  in  Cusack  v.  Robinson  (1),  that 
the  acceptance  may  precede  the  receipt. 
Next,  it  will  be  said,  on  the  other  side,  that 
the  whole  of  the  sacks  were  not  weighed  ; 
and  that,  as  something  remained  to  be  done, 
in  order  to  ascertain  the  price  to  be  paid 
for  the  waste,  the  property  did  not  pass 
untU  the  sacks  were  weighed,  and  Simmons 

(1)  1  B.  Ic  8.  209;  t.  o.  80  Law  J.  Bep.  (v.s.) 
Q.K  261. 
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▼.  Bufift  (2)  will  be  relied  on;  but  that 
case  is  explained  in  FurUy  v.  B<Ue»  (3), 
and  the  Court  in  their  judgment  lay 
down  a  principle  which  goyems  the 
present  case ;  it  is  there  said,  ''  It  is  clear 
that  this  rule  does  not  apply  if  the  parties 
have  made  it  sufficiently  clear  whether  or 
not  they  intend  that  the  property  should  pass 
or  not,  and  that  their  intention  must  be 
looked  at  in  every  case."  Here  the  parties 
intended  that  the  property  in  the  waste 
should  pass  when  the  defendants'  own  men 
put  it  into  the  sacks. 

Brett  and  T.  Jones,  contriL — ^The  plain- 
tiff has  recovered  in  this  action  for  the 
whole  price  of  the  goods  sold,  and  he  can, 
therefore,  only  retain  his  verdict  on  the 
count  for  goods  bargained  and  sold  Now 
there  is  no  evidence  of  any  contract  under 
the  Statute  of  Frauds ;  to  constitute  such  a 
contract  there  must  be  an  acceptance  of  part 
and  an  actual  receipt  of  the  goods.  In  BiU 
V.  Baiment  (4),  Lord  Wensleydale,  then 
Parke,  B.,  said,  ''  To  take  the  case  out  of 
the  17th  section  there  must  be  both  de- 
livery and  acceptance ;  and  the  question  is 
whether  they  have  been  proved  in  the  pre- 
sent case.  I  think  they  have  not.  I  agree 
that  there  was  evidence  for  the  jury  of 
acceptance,  or  rather  of  intended  acceptance. 
The  direction  to  mark  the  goods  was  evi- 
dence to  go  to  the  jury  quo  animo  the 
defendants  took  possession  of  them.  But 
there  must  also  be  a  deliveiy ;  and  to  con- 
stitute that,  the  possession  must  have  been 
parted  with  by  the  owner,  so  as  to  deprive 
him  of  his  right  of  Hen."  Now,  here  there 
was  neither  a  delivery  nor  an  acceptance. 
The  defendants'  packer  was  not  an  agent 
to  accept,  and  immediately  the  goods 
arrived  on  the  defendants'  premises theysent 
them  back  to  the  plaintiff  because  they 
were  of  inferior  quality.  The  facta  shew 
that  there  was  no  intention  on  the  part  of 
the  defendants  to  accept  the  goods. — ^They 
also  referred  to  Ccutle  v.  Sworden  (5). 

Pollock,  C.B. — ^We  are  both  of  opinion, 
and  as  far  as  the  argument  had  proceeded, 
my  Brother  Bramwell  was  of  the  same 

(2)  5  B.  &  C.  857  ;  B.  o.  6  Law  J.  Bep.  (v.s.) 
Q.B.  10. 

(3)  88  Law  J.  Bep.  (ir.s.)  Exch.  48;  1.0.  2 
H.  t  C.  200. 

(4)  80  Law  J.  Bep.  (w.s.)  Exch.  810. 

(5)  9  Mee.  &  W.  86. 


opinion,  that  this  rule  onght  to  be  dis- 
charged (6).  I  think  the  case  is  not  distin- 
guishable in  principle  from  the  case  cited 
of  Furley  v.  Bates  (3),  and  it  really  was  a 
question  for  the  jury,  what  was  the  charac- 
ter of  the  delivery  to  the  defendants,  Uie 
taking  the  goods  to  the  defendants'  jdaoe 
of  business,  and  the  plaintiff  afterwards 
housing  the  goods  to  prevent  mischief  fmm. 
accruing  to  them.  The  jury  have  de- 
cided t^ose  £MSt8  in  favour  of  the  plain- 
tiff. I  own  I  do  not  see  any  reason  to 
question  the  propriety  of  what  the  jury 
have  found,  and  so  I  think  the  rule  must 
be  discharged  With  respect  to  the  ques- 
tion of  nonsuit.  I  think  the  direction  of 
the  Judge  to  the  jury  was  perfectly  right ; 
the  question  was  properly  I^  to  tiie  jury, 
and  the  Judge  does  not  disagree  with  the 
finding  of  the  jury.  I  think  the  rule  should 
be  discharged. 

Mabtik,  B. — I  am  of  the  same  opinioiL 
The  question  depends  upon  what  was 
the  contract,  and  the  jury  have  found 
the  contract  was,  that  the  defmdants 
agreed  to  bny  £rom  the  plaintiff  four 
stacks  of  cotton  waste  specifically  men- 
tioned, more  or  less,  taking  them  for  better 
or  worse.  If  the  finding  is,  as  I  have  no 
doubt  it  was,  right,  the  result  was,  the  pro- 
perty in  the  four  stacks  became  the  pro- 
perty of  the  buyers,  the  defendants,  and  the 
plaintiff  became  entitled  to  the  price  in  an 
action  for  goods  bargained  and  sold,  if  the 
Statute  of  Frauds  was  satisfied.  The  Sta- 
tute of  Frauds  requires  that  there  shall  be 
an  acceptance  of  part  of  the  goods  so  sold 
and  an  actual  receipt ;  and  if  the  contract 
is  as  I  have  here  stated,  the  defendants  sent 
their  own  man,  and  their  own  cart,  and  their 
own  packer  to  pack  their  own  goods  and 
bring  them  away,  and  the  moment  they 
were  put  into  the  cart  and  taken  away,  I 
should  say  before,  but  certainly  when  tiiey 
were  put  into  the  cart  for  the  purpose  of 
bringing  them  away,  there  was  evidence 
to  go  to  the  jury  of  an  acceptance  and  re- 
ceipt; and  if  the  jury  had  found  that  there 
was  not,  I  should  have  been  prepared  to 
set  aside  the  verdict  as  being  a  verdict 
against  evidence.  I  am  therefore  dearly  of 
opinion  that  this  ruleou^t  to  be  discharged. 

BMle^diKhar^edL 


(6)  Bramwell,  B.  left  Ibe  court  befbra  the 
oltudon  of  the  aigoment. 
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1865.        )  COOPEB  AND   OTHEBS    V,  BILL 
April  28.     J  AND  AKOTHKB. 

Contract^Sale  of  Goods — Transfer  of 
Possession — Stoppage  in  Transitu — Unpaid 
Vendor's  Lien, 

The  defendants  entered  into  a  contract 
with  O.  as  follows:  **  21^  of  September 
1864.  Sold  to  O,  thes)ak  timber  offered  to 
kim  <xt  the  prices  stated  in  his  letter  of  the 
12th  of  September  J  viz,,  trees  of  60  feet  and 
^upwards  at  2s,  Sd,  per  foot;  trees  under  60 
feet  2s.  5d,  per  foot,  delivered  to  boats.  The 
above  to  be  12  inches  girth  and  upwards;  and 
two  coffin  logSy  at  4ts,  per  foot  Payment 
1002L  bg  bill  at  one  month,  and  balance  bg 
bill  at  four  months  from  mecuuremefU, ''  The 
timber  had  been  brought  bg  the  defendants  to 
tertain  wharves  belonging  to  the  Hereford- 
shire Coffial  Company,  On  the  7th  of  Octo- 
ber O.'s  agent  nieasured  the  timber,  marked 
it  and  had  it  "  squared,"  paying  51,  to  the 
persons  employed.  On  the  \5th  of  October 
0,  gave  lOOL  bill  at  one  month,  which  tms 
paid,  and  two  other  bills,  one  for  lOOL  and 
the  Mer  for  751.  eU  four  numtks,  Whdle  these 
last  bills  were  running  O,  became  insolvent 
whd  made  an  assignment  of  his  estate  to 
the  plaintiffs  as  trustees  for  the  benefit  of 
creditors;  the  defendants  took  possession  of 
the  timber  and  claimed  to  retain  it  cu  U7k- 
paid  vendors  : — Held,  in  an  action  by  the 
plaintiffs,  the  Court  having  power  to  draw 
inferences  of  fact,  that  there  was  a  trans- 
fer of  the  possession  of  the  timber  to  G,  the 
vendee,  and  that  the  vendors  had  no  lien 
for  the  price. 

The  plaintiffs  sued — as  trostees  of  the 
estate  and  effects  of  H.  Gnmey,  a  debtor, 
for  and  on  behalf  of  his  creditors,  under  a 
deed  made  between  H.  Gnmey  and  the 
plaintiflb,  relating  to  the  administration  of 
his  estate  according  to  the  claoses  of  the 
Bankruptcy  Act,  1861, — ^for  the  detention 
of  certain  timber. 

The  defendants  pleaded  —  First,  non 
detinet.  Secondly,  not  possessed.  Thirdly, 
that  before  the  alleged  detention  and 
before  the  execution  of  the  alleged  deed, 
the  defendants  agreed  to  sell  to  H.  Qur- 
ney,  and  H.  Gumey  agreed  to  buy  of 
the  defendants,  the  timber  in  the  decl»- 
lation  mentioned,  at  certain  prices  and 
Niw  Sbrics,  34.— Exohkq. 


on  certain  terms,  amongst  others,  to  be  de- 
livered by  the  defendants  to  boats,  payment 
of  100/.  by  bill  at  one  month  and  balance 
by  bill  at  four  months  from  measurement; 
and  thereupon  afterwards  the  defendants 
consigned  and  lodged  the  said  timber  at 
certain  wharves  and  into  the  possession  of 
certain  wharfingers,  preparatory  to  delivery 
thereof  to  boats,  in  pursuance  of  the 
contract,  and  H.  Gurney  delivered  to  the 
defendants  a  promissory  note  for  the  said 
100/.  at  one  month,  and  two  other  promis- 
soiy  notes  at  four  months  for  100/.  and  751. 
respectively,  being  the  price  of  the  balance 
of  the  timber,  which  promissory  notes  were 
respectively  made  by  H.  Gumey  and  pay- 
able to  the  defendants'  order:  and  that 
before  payment  of  the  two  last-mentioned 
promissoiy  notes  for  100/.  and  751,  H.  Gur- 
ney stopped  pa3rment,  and  became  insolvent 
and  unable  to  meet  his  engagements ;  and 
whilst  H.  Gumey  was  insolvent,  and  whilst 
the  timber  was  so  lodged  at  the  said  wharves 
and  in  possession  of  the  said  wharfingers, 
imd  whilst  the  same  was  in  course  of  transit 
from  the  defendants  to  H.  Gumey,  and 
before  the  delivery  of  the  same  or  any  part 
thereof  to  boats,  or  to  H.  Gumey,  and 
before  the  same  or  any  part  thereof  had 
come  into  the  possession  or  control  of  H. 
Gumey,  or  of  the  plaintiffs  as  tmstees  as 
aforesaid,  and  whilst  the  two  promissoiy 
notes  for  100/.  and  75/.  for  the  balance  of 
the  price  of  the  timber  were  wholly  unpaid, 
and  whilst  the  defendants  were  unpaid 
vendors  of  the  timber,  they,  the  defendants, 
on  account  of  the  insolvency,  then  stopped 
the  said  timber  in  transitu,  and  caused  the 
wharfingers  to  retain  the  same,  and  the 
defendants  afterwards  refused  to  deliver 
the  same  to  H.  Gumey  or  the  plaintiflfs  as 
trustees  as  aforesaid,  which  is  the  alleged 
detention. 

Fourth  plea — ^That  the  defendants  repeat 
the  allegations  contained  in  the  third  plea 
relating  to  the  sale  by  the  defendants  and 
purchase  by  H.  Gumey  of  the  timber  and 
the  terms  thereof,  and  the  making  and 
delivering  by  H.  Gumey  to  the  defendants 
of  the  promissory  notes  for  and  on  account 
of  the  price ;  and  that  before  the  said  goods 
or  any  part  thereof  had  been  delivered  to 
boats,  or  had  come  into  the  possession  or 
control  of  H.  Gumey,  or  of  the  plaintiffs  as 
trustees,  and  before  payment  of  the  two 
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promissoiy  notes  for  lOOl.  and  75/.,  and 
before  the  defendants  ever  parted  ^th  the 
possession  of  the  goods  or  any  of  them, 
H.  Gumey  stopped  payment,  and  became 
insolvent  and  unable  to  meet  his  engage- 
ments ;  and  thereupon,  whilst  H.  Gurney 
-was  insolvent,  the  defendants,  as  unpaid 
vendors,  detained  and  still  detain  the  said 
goods  as  a  lien  for  the  unpaid  part  of  the 
purchase-money,  whch  is  the  alleged  de- 
tention. 

At  the  trial,  before  Keating,  J.,  at  the 
Hereford  Assizes,  the  following  facta  were 
proved :  H.  Gumey  was  a  timber-merchant, 
residing  at  Birmingham,  who,  on  the  21st 
of  December  1864,  made  an  assignment  of 
his  estate  and  effects  to  the  plaintiffs,  as 
trustees  on  behalf  of  his  creditors,  under 
the  Bankruptcy  Act,  1861.  The  defendants 
Benjamin  Bill  and  Edward  Bill  were  timber- 
dealers  at  Ledbury.  In  the  summer  of  1864 
K  Bill  offered  to  sell  Gumey  some  oak 
timber.  Gumey  directed  his  agent,  one 
Firmer,  to  examine  and  report  upon  it.  At 
that  time  part  of  the  timber  was  lying  at 
the  old  wharf  at  Ledbury,  part  at  the 
wharf  at  Canon  Froome,  and  a  large  tree 
was  in  a  field  about  a  mile  and  half  from 
Ledbury.  Firmer  saw  the  timber  and  re- 
ported favourably  to  Gumey.  The  follow- 
ing correspondence  then  took  place  between 
Gumey  and  the  defendants. 

*'  Birminghftm,  September  12th,  1864. 
^*  Dear  Sirs, — I  will  agree  to  purchase 
your  oak  timber  of  12  inches  girth  and  up- 
wards, on  the  following  terms,  at  Ledbuiy 
and  Canon  Froome,  to  be  delivered  free  to 
boats  when  required.  Trees  of  60  feet  and 
upwards  at  2s,  Sd.  per  foot.  Under  60  feet, 
2$.  6d, ;  a  fair  abatement  to  be  made  in 
measurement  for  any  defects.  No  quarter 
inches  to  be  taken  in  the  girths,  and  no  half 
feet  in  the  whole  lengths  of  the  trees. 
There  is  one  red  butt  which  I  cannot  take. 
I  will  try  and  deal  for  some  of  the  smaller 
trees  when  I  measure  the  others.  Payment 
by  my  acceptance  at  four  months  date 
from  measurement  If  this  is  all  fiiUy 
agreed,  and  I  suppose  it  is,  as  they  are 
the  terms  you  named  here,  I  will  send  and 
measure  as  soon  as  I  am  in  receipt  of  your 
reply.  H.  Gumey." 

y  Ledbuiy,  September  18th,  1664. 
<*  Dear  Sir, — ^We  are  in  receipt  of  your 
letter,  and  in  reply  we  accept  your  offer 


for  the  oak  timber,  but,  with  regard  to 
pa3rment,  we  shall  want  100^  paid  when  it 
is  measured,  or  on  the  30th  of  September 
next  (as  we  have  two  heavy  accounts  to 
pay  on  the  1st  and  2nd  of  October),  the 
remainder  a  four  months*  bill  from  date  of 
measurement.  Please  let  us'  know  whether 
these  terms  will  suit  you. 

**  Bill  &  Son." 

"  Birmingb&iD,  14th  September  1864. 

"  Dear  Sirs,  —  You  agreed  to  the  four 
months'  biU  when  you  were  here.  I  should 
tiot  get  enough  out  of  it  to  make  it  worth 
while  to  pay  100/.  cash,  as  that  would  be 
nearly  hidf  the  amount,  and  you  can  pay 
my  bill  into  the  bank  to  meet  your  engage- 
ments. You  must  not  depart  from  tilie 
terms  you  agreed  to  when  hera 

«  H.  Gumey." 

After  some  n^;otiation  the  following 
ocmtract  was  entered  into. 

<'21st  September  1864.— Sold  to  H. 
Gumey  the  oak  timber  offered  to  him  at 
the  prices  stated  in  his  letter  of  the  12th 
of  September,  viz.,  trees  of  60  feet  and 
upwards  at  2#.  %d,  per  foot,  trees  under 
60  feet  at  2«.  bd,  per  foot»  deUveied  to 
boats.  The  above  to  be  12  inches  girth 
and  upwards ;  and  two  coffin  logs,  at  4«.  per 
foot  Payment  100/.  by  bill  at  one  month, 
and  balance  by  bill  at  four  months  from 
measurement  ]^11  <fe  Son." 

After  this  contract  was  entered  intc^ 
Gumey  sent  his  agent  Firmer  to  measure 
the  timber,  which  the  agent  did  on  the 
7th  of  October.  At  this  time  the  tree  in 
the  field  had  been  removed  to  Ledbuiy 
Wharf,  and  the  measurement  took  place  at 
the  Canon  Froome  and  Ledbuiy  Wharves. 
On  measuring  the  timber  Gumey's  agent 
**  scribed "  or  cut  out  the  initials  of  H. 
Gumey,  and  also  numbered  each  tree; 
H.  G.  was  also  marked  with  a  hammer 
and  punch  on  each  tree.  After  the  timber 
had  been  measured  and  marked,  the  agent 
gave  orders  to  two  of  Gumey's  men,  whom 
he  had  brought  with  him  to  assiat  in  the 
measuroEuent,  to  "square"  the  timber. 
This  occupied  about  ten  days,  and  cost  51, 
which  Gumey  paid.  On  the  15th  of  Oc- 
tober Gurney  sent  the  promissory  notes  to 
the  defendants,  one  for  100/L  at  one  month, 
and  two  at  four  months  for  1001  and  751 
respectively,  and  wrote  to  the  defendants, 
"  You  have  to  deliver  the  timber  to  the 
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boats  acoording  to  the  agreement  I  foiget 
whether  yon  wish  to  freight  the  timber 
here  when  it  is  required  Please  say,  and 
your  lowest  rate  per  foot"  The  defendants 
replied,  "  As  regards  carrying  the  timber 
we  should  like  to  carry  it,  but  cannot  quote 
the  rate  xmless  we  know  where  it  is  to  go 
to/*  Upon  which  Gumey  informed  them 
"  that  tiie  timber  would  have  to  be  delivered 
at  Birmingham,  and  at  the  Saltley  works.  *' 
The  defendants  wrote  to  Gumey  in  reply 
that  their  terms  were  4d.  per  foot  to  Bir- 
mingham, and  4^^.  per  foot  to  the  Saltley 
worlm. 

The  Ledbury  and  Canon  Froome  Wharves 
are  the  property  of  the  Herefordshire  Canal 
Company,  and  are  termed  '*  free  wharves." 
They  were  used  by  the  defendants  for  the 
purpose  of  depositing  their  timber  until 
it  was  sold,  when  it  was  conveyed  to  its 
destination  by  canal.  The  timber  in  ques- 
tion was  not  placed  on  the  wharves  at  the 
water\)  edge,  but  would  require  labour  to 
bring  it  to  the  water's  edge,  and  in  some 
cases  horse  labour.  The  bill  for  100^.  at 
one  month's  date  was  duly  paid  at  maturity. 
But  before  the  other  two  bills  fell  due, 
and  while  the  timber  still  remained  at  the 
wharves,  Gumey  became  insolvent,  and  on 
the  21st  of  December  1864,  made  an  a»- 
signment  of  his  estate  to  trustees  for  the 
benefit  of  his  creditors,  under  the  Bank- 
raptcyActy  1861.  The  plaintifGs^  as  trustees, 
demanded  the  timber,  and  the  defendants 
gave  up  a  portion  sufficient  to  cover  the 
amount  of  the  promissory  note  which  had 
been  paid,  but  refused  to  deliver  up  the 
rest 

On  these  facts  being  proved  it  was 
agreed  between  the  parties,  with  the  sanc- 
tion of  the  learned  Judge^  that  a  verdict 
should  be  entered  for  the  plaintiffs  for 
175iL,  and  that  the  defendants  should  have 
leave  reserved  to  move  to  set  aside  the 
verdict  and  enter  a  nonsuit,  upon  the 
ground  that  the  defendants  were  entitled 
to  stop  the  timber  in  transitu :  the  de- 
fendants admitting  that  the  property  in 
the  timber  vested  in  the  plaintiffs  before 
action,  and  the  Court  to  be  at  liberty  to 
draw  inferences  of  fact  if  necessary. 

Powell  having  obtained  a  rule  accord- 
ingly,— 

Huddleston  and  QriffiJts  shewed  cause. — 

First,  they  contended  that  the  traiMiltM 


was  at  an  end  when  the  timber  was  placed 
on  the  wharves  ready  to  be  put  into  the 
boats,  and  that  the  expression  ''free  to 
boats  "  did  not  mean  that  the  timber  was 
to  be  delivered  free  on  board  the  boats,  but 
was  to  be  placed  near  the  boats  so  as  to 
be  convenient  for  loading.  Secondly,  they 
contended  that  the  acts  of  measuring,  mark- 
ing and  ''squaring"  the  timber,  and  the 
£ftct  that  the  promissory  notes  in  payment 
were  to  be  given  from  the  measurement  of 
the  timber,  was  sufficient  evidence  to  shew 
that  it  was  the  intention  of  the  parties  that 
the  right  of  possession  passed  to  Gumey, 
and  that  the  defendants'  lien  as  unpaid 
vendors  was  gona 

Powell  and  Matthews,  contril,  contended 
that  by  the  contract  the  defendants  were  to 
deliver  the  timber  "  free  to  boats,"  that  is, 
that  the  timber  would  have  to  be  carried 
from  where  it  was  placed  to  the  w^ter^s  edge, 
and  that  it  would  require  labour  to  do  so  ; 
and  that  until  the  timber  was  removed  from 
the  wharf  to  a  place  convenient  for  loading, 
the  transitus  was  not  at  an  end,  and  that 
the  defendants  were  entitled  to  stop  it  in 
transitu;  but,  at  all  events,  they  had  a  right 
to  retain  possession  of  the  timber  for  their 
lien  as  unpaid  vendors.  That  the  acts  of 
measuring,  marking  and  squaring  the  tim- 
bers were  done  for  the  purpose  of  ascertain- 
ing the  price  to  be  paid  and  in  order 
to  complete  the  bargain ;  but  they  were 
not  done  with  the  intention  of  taking 
possession.  They  dted  Ldckbarrow  v. 
Mason  (1),  Otbson  v.  Carruthers  (2), 
Whitehead  v.  Anderson  (3)  and  Dixon  v. 
Yates  (4). 

Pollock,  C.B. — I  am  of  opinion  that 
this  rule  ought  to  be  dischaiged.  It  appears 
to  me  that  this  is  just  one  of  those  cases 
where  the  use  of  the  term  "  stoppage  in 
transitu  "  is  very  much  calculated  to  mis- 
lead. The  question  is  not  one  of  stoppage 
in  transitu;  but  it  is  whether  the  lien  of 
the  vendors  has  ceased  by  their  allowing 

(1)  1  Smithes  Lead.  Gfti.  88S. 

(2)  8  Mee.  k  W.  821;  a.c.  11  Law  J.  Bep.  (n.s.) 
Exoh.  188^ 

(3)  9  Ibid.  518;  a.  c.  11  Law  J.  Bop.    (v.s.) 
Ezob.  157. 

(4)  6B.k  Ad.  818;  8.o.  2  Law  J.  Bep.  (v.s.) 
K.B.  198. 
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the  vendee  to  take  possession  of  the  goods, 
which  were  not  in  the  possession  either 
of  the  plaintiff  or  of  the  defendant,  but  of 
a  third  person,  a  wharfinger.  I  own,  it 
appears  to  me,  it  is  very  much  more  a  ques- 
tion of  fact  than  of  law ;  the  question  being 
whether  the  vendor  had  allowed  the  vendee 
to  take  actual  possession  of  the  goods  for 
which  he  had  given  three  bills,  one  of  which 
for  100^  was  duly  paid.  In  point  of  fact, 
it  appears  to  me  the  vendee  had  taken  actual 
possession  of  the  timber.  The  vendor 
allowed  the  vendee  to  go  to  the  place  where 
the  timber  was,  to  mark  it  with  his  initials, 
and  to  expend  money  in  having  the  timber 
'*  squared,"  as  the  expression  is.  I  think 
these  facts  shew  that  the  vendee  actually 
took  possession  of  the  timber,  and  preclude 
the  vendor  from  afterwards  setting  up  a 
lien  upon  the  goods.  It  seems  to  me  the 
defendants'  case  is  answered  by  saying,  not 
that  the  transit  was  at  an  end,  but  by  say- 
ing that  the  vendor  had  parted  with  has 
lien  by  allowing  the  vendee  to  take  pos- 
session of  the  goods,  the  goods  being  out 
of  the  possession  of  the  vendor  and  in  the 
possession  of  a  third  person,  the  wharfinger. 
I  think  it  is  very  possible  that  if  the  goods 
had  not  gone  out  of  the  actual  possession 
of  the  vendors,  and  had  not  been  partially 
paid  for,  the  Court  might  have  held  that 
the  defendants  might  have  been  entitled 
to  have  said  The  goods  shall  not  go  out  of 
our  possession  till  we  are  paid.  But  that  ia 
not  the  case  here,  and  I  therefore  think 
the  rule  ought  to  be  discharged. 

Mabtin,  B. — I  am  by  no  means  oer- 
tain  that,  upon  the  tnie  construction  of 
the  contract,  Mr.  Huddleston's  view  is  not 
right.  But  I  am  clearly  of  opinion  it  was 
a  question  of  £Eict  upon  winch  the  jury 
ought  to  arrive  at  a  conclusion  that  there 
was  an  actual  transfer  of  the  possession  of 
this  timber  from  the  vendor  to  the  vendea 
It  would  appear  that  the  vendors  were 
persons  who,  in  addition  to  selling  timber, 
had  boats  on  the  canal,  because  from  some 
letters  it  clearly  appears  that  the  vendee 
Qumey,  in  the  letter  of  the  5th  of  October, 
asks  this  question,  '^  I  forget  whether  you 
wish  to  freight  the  timber  when  it  is  re- 
quired. Please  say,  and  your  lowest  rate 
per  foot"  They  were  timber-dealers  as 
well  as  boatmen  ;  they  had  timber  on  the 
banks  of  this  canal,  which  they  themselves 


frequently  carried  for  the  vendee  to  audi 
pkoea  as  the  vendee    desired  it    to   be 
brott^t     Under  thoae  dienmstances,  the 
defendaats  enter  into  this  contract :  '*B^ 
tember  1864.    Bold  to  H.  Quniqr  the  oak 
limber  offered  to  him  at  the  pricea  stated 
in    his  l^ter  of  the  13th  c^  September, 
vis.,  trees  of  60  feet  and  upwaidsat  2#.  Sd, 
per  foot,  trees  under  60  €aet  St.  SdL  per 
foot,  delivered  to  boats.     The  above  to  be 
12  inches  girth  and  upwards;  and  two  coffin 
logs,  at  4a  per  foot     Paym^it  1002.  by 
biU  at  one  month,  and  balanee  by  bill  al 
four  months  from  the  measurement."    Ao- 
ooidingly,  the  measurement  tookplace,  and 
after  the  measurement  the  bilk  were  di«w% 
in  pursuance  of  the  ooatract ;  the  fiiat  was 
paid,  and  afterwards,  or  about  the  same 
time,  I  dare  say  it  was  part  of  the  same 
transaction,  H.  Qumey's  agent  marked  and 
numbered  the  timber.     If  that  were  the 
state  of  things  alone,  I  i^rehend  it  wonld 
be  a  question  of  law  and  fiut,  whether  the 
real  meaning  was  not  that  the  propeity  in 
possession  vested  in  the  vendee  from  the 
time  of  the  measurement.     If  Mr.  Powell's 
aigument  is  right,  then  this  conaequeDoo 
would  necessarily  follow,  that  if  after  the 
measurement,  and  after  the  bills  had  been 
given,  and  after  the  jterson  had  agreed 
absolutely  to  pay  the  bills  when  they  Mk 
due,  this  timber  had  been  burnt,  it  would, 
according  to  his  argument,  have  been  at 
the  risk  of  the  vendors,  and  it  would 
have  been  an  answer  to  the  bill  in  the 
hands  of  the  vendors,  that  the  propeity 
was  still  in  them,  and  there  was  no  con- 
sideration for  the  biUs.     I  apprehend  it  is 
a  much  more  reasonable  oonstruotion  of  the 
contract  that  the  measurement  was  to  be 
made,  the  property  passing,  and  the  pos- 
session passing,  that  the  bills  were  then  to 
be  given,  and  would  be  absolutely  payable, 
and  the  timber,  after  it  was  initialed  and 
numbered  and  marked^  should  be  squared 
at  the  risk  of  the  vendee ;  he  was  to  take 
the  risk  as  he  would  have  to  pay  the  bills ; 
and  if  part  of  the  contract  was  '*to  deliver 
to  boats,''  that  the  vendors  should  oonvqr 
the  timber  to  the  boats  was  a  contract 
wholly  collateral  to  the  main  one  with  the 
vendee,  and  did  not  affect  the  transfer  or 
the  possession.     It    seems  to  me,  upon 
this    evidence,   if   we   are    to    deaw  in- 
Sarenfies   of  fact^    no   one   can    fail   to 
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draw  the  eonehudon  that  as  between  these 
parties  wlieu  onoe  the  tunberwas  measured 
and  paid  for,  and  marked  and  numbered 
and  then  squared,  it  was  the  intention  of 
the  parties  that  the  vendee  was  to  take  the 
timber.  He  oould  do  what  he  pleased  with 
.it;  he  could  have  altered  its  destination. 
The  consequence  then  is,  that  though  these 
bills  had  not  been  paid,  the  vendors  had 
no  right  to  meddle  with  thiB  timber,  and 
are  responsible  to  the  assignees  of  the 
vendee. 

Bbamwsll,  Bb — lam  of  the  sameopinion. 
I  think  Mr.  Powell  has  raised  the  right 
question,  and  argued  it  in  the  right  way, 
but  it  seems  to  me,  nevertheless,  that  we 
must  decide  the  question  of  fact,  which  ia 
left  for  us  to  decide,  against  hiBL  I  cannot 
doubt  that  but  for  ihe  stipulation  "free  to 
boats,"  there  would  have  been  a  perfect 
delivery,  and  if  there  had  been  a  change  of 
property  and  a  change  of  possession,  the 
vendors'  lieu  would  have  been  gone.  Are 
we,  because  there  is  that  stipulation  to  draw 
a  contrary  inference  to  what  we  should 
otherwise  have  drawn)  There  seems  no 
reason  why  we  should.  If  the  goods  had 
been  left  at  the  warehouse  of  the  defendants 
themselves,  and  these  things  had  been  done, 
the  defendants  would  have  had  a  right  to 
say  You  must  not  leave  these  thingshere, 
you  must  take  them  away.  In  this  case  the 
timber  had  actually  been  in  the  possession 
of  the  vendee  for  a  period  of  twelve  days, 
and  yet  it  is  said  there  is  no  transfer  of 
possession.  There  is  no  difficulty  in  sup- 
posing possession  was  delivered,  even  if 
some  little  matter  remained  to  be  done. 
It  is  not  unlike  the  case  of  a  man  who  sella 
a  looking-glass,  undertaking  at  the  same 
time  to  fix  it :  he  does  sell  it,  and  the  fixing 
remains  to  be  done ;  he  has  parted  with  his 
lien.  I  think  there  is  considerable  difficulty 
on  another  point,  that  is  to  say,  the  defen- 
dants retain  a  portion  of  these  goods  only. 
I  am  not  at  idl  sure  that  their  right  as 
unpaid  vendors  when  the  whole  of  the 
goods  are  in  their  possession,  is  not  to 
rescind  the  contract  or  to  avail  themselves 
of  the  power  to  retain  the  whole  and  return 
the  money  they  have  received.  I  think  the 
rule  shoiidd  be  discharged. 

BnU  dtachar^ted. 
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Contract — Goods  Bargained  and  Sold — 
Acceptance  of  lesser  Quantity  than  ordered 
— Statute  of  Frauds, 

The  defendant  on  the  14^  of  AprU  signed 
ihefollomng  bought  note :  "/  have  this  day 
bought  from  pou  the  following:  &00  piculs 
China  cotton  (U  17 d,  per  lb,y  June  or  July 
delivery y  guaranteed  fair^  marks  to  be  given 
when  cotton  ready  for  delivery;  in  ease  of 
dispute  arising  out  of  this  contract,  the  matter 
to  be  referred  to  two  respectable  brokers  for 
sttUementf  who  shall  decide  as  to  quality  and 
allowance^  if  any,  to  be  made;  the  cotton  to 
be  taken  from,  the  warehouse  with  customary 
aUowances  of  tare  and  draft,  and  the  invoice 
to  be  dated  from  the  date  of  the  notice  being 
given  that  the  cotton  is  ready  for  delivery; 
to  be  delivered  in  merchantable  condition  to 
the  buyer;  the  damaged,  if  any,  to  be  rejected, 
provided  it  cannot  be  made  merchantable,'* 
The  defendant  sold  the  cottoti  to  Curry  on 
the  25th  of  June,  The  plaintiff  declared 
the  marks  on  420  picuU  ex  Queensbury, 
which  were  warehoused  at  the  docks,  and  80 
piculs  ex  Princess  Royal,  but  he  never  was 
in  a  position  to  deliver  the  latter.  Owing 
to  a  dispute  as  to  the  quality  of  the  420  piculs 
of  cotton,  the  matter  was  referred  and  an 
allowance  made.  The  420  piculs  were  after- 
wards weighed,  the  price  ascertained,  the 
invoice  made  out,  and  subsequently,  at  the 
defendants  request,  corrected  by  deducting 
the  amount  of  the  allowance  : — ^Held,  that 
theretocu  evidencethatthe  defendant  consented 
to  take  the  420  piculs,  and  the  property  in 
the  samfi  passed  to  him  so  that  the  plaintiff 
could maintainanctction  for  goods  bargained 
and  sold. 

The  declaration  contained  an  indebitatus 
eount  for  goods  bargained  andsold,  goods  sold 
and  delivered,  money  paid,  money  received, 
interest,  and  money  due  on  accounts  stated 
The  second  count  alleged  that  by  a  certain 
agreement  the  plaintiff  agreed  to  sell  and 
deliver  to  the  defendant,  and  the  defendant 
agreed  to  buy  and  accept  from  the  plaintiff 
a  large  quantity,  to  wit,  500  piculs  China 
cotton,  of  a  certain  quality  and  description 
at  a  certain  price  to  be  paid  by  the  defen- 
dant to  the  plaintiff^  and  to  be  delivered 
by  the  plaintiff  to  the  defendant  as  herein 
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mentioned,  and  notice  of  tbe  said  cotton 
being  ready  for  delivery  to  be  given  by  the 
plaintiff  to  the  defendant  as  tisercin  men- 
tioned. And  the  plaintiff  says  that  all  things 
on  the  plaintiff's  part  were  done,  and  all 
conditions  precedent  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plain- 
tiff to  have  the  said  cotton  accepted  by  the 
defendant,  and  to  be  paid  the  said  price  for 
the  same,  and  to  bring  this  action ;  yet  the 
defendant  did  not  and  would  not  accept 
the  said  cotton  from  the  plaintiff,  and  did 
not  and  wonld  not  pay  to  the  said  plaintiff 
the  said  price  for  the  same,  whereby  the 
plaintiff  has  lost  the  price  of  the  said  cotton 
and  has  been  put  to  great  expense  in  keep- 
ing and  taking  care  of  the  same,  and  has 
lost  great  sums  of  money  upon  the  re>sale 
of  the  said  cotton. 

The  defendant  pleaded,  to  the  first  count, 
never  indebted ;  to  the  second  he  pleaded 
traverses  of  the  agreement,  and  of  notice  of 
the  plaintiff's  being  ready  and  willing  to 
deliver,  and  a  plea  alleging  that  the  said  con- 
tract was  made  between  the  plaintiff  and  the 
defendant  subject  to  a  condition  on  the  part 
of  the  plaintiff  that  the  plaintiff  would  de- 
liver the  said  cotton  in  merchantable  con- 
dition, and  that  at  the  time  when  the  plain- 
tiff was  ready  and  willing  to  deliver  the 
cotton  it  was  not  in  merchantable  condition; 
wherefore  and  by  reason  of  the  premises 
the  defendant  refused  to  accept  and  to  pay 
for  the  said  cotton.  On  these  pleas  issue 
was  joined. 

There  were  other  pleadings,  but  it  is 
unnecessary  to  mention  them. 

The  cause  was  tried,  at  the  Liverpool 
Spring  Assizes,  1865,  before  Mellor,  J.  and 
a  special  jury,  when  evidence  was  given  to 
the  following  effect :  The  plaintiff  and  the 
defendant  were  cotton-brokers  in  Liverpool ; 
the  former  agreed  to  sell  to  the  latter  500 
piculs  China  cotton,  and  the  following  is 
a  copy  of  the  bought  note,  which  was  ad- 
dressed to  the  plaintiff  and  signed  by  the 
defendant : 

"Liverpool,  14th  April,  1864. 

"  I  have  this  day  bought  from  you  the  fol- 
lowing (500)  five  hundred  piculs  China  cot- 
ton,at  seventeen  pence  ( 1 7rf. )  per  lb.,  June  or 
July  delivery  1864.  Guaranteed  fair,  marks 
to  be  given  when  the  cotton  is  ready  for 
delivery.  In  case  of  dispute  arising  out  of 
this  contract^  the  matter  to  be  referred  to 


two  respectable  brokers  for  settlement,  who 
shall  decide  as  to  quality  and  the  allowance, 
if  any,  to  be  made.  The  cotton  to  be  taken 
from  the  warehouse  with  eostomaiy  allow- 
ances of  tare  and  draft,  and  the  invoice  to 
be  dated  from  the  date  of  the  notice  being 
^ven  that  the  cotton  is  ready  for  delivery. 
To  be  delivered  in  merchantable  condition 
to  the  buyer;  the  damaged,  if  any,  to  be 
rejected,  provided  it  cannot  be  made  mer- 
chantable. Payment  within  ten  days  from 
date  of  invoice  or  before  delivery,  if  re- 
quired, equal  to  cash  in  ten  days  and  three 
months." 

On  the  24th  of  June  the  plaintiff  bcmght 
from  certain  persons  trading  under  the 
style  of  Whitaker  &  Co.  190  bales  China 
cotton  ex  Queeruibury;  this  quantity  was 
estimated  to  be  equivalent  to  about  430 
piculs.  On  the  25th  the  pluntiff*  sent  to 
the  defendant  a  dedaration,  of  which  the 
following  is  a  copy  : 

"  Mr.  Samuel  Oath. 

'^  I  beg  to  declare  the  following  as  shipo^ 
names  and  marks  against  500  piculs  China 
cotton  sold  you  141^  April,  1864. 

[p]  420  piculs  ex  Queenthury. 
80    do     ex  Princes  BoyaL 

"  Lireipool,  25th  June,  1864." 

This  declaration  was  unsigned  and  did 
not  contain  the  usual  words  '*  Invoice 
to  date  frt>m  to-day " ;  it  also  omitted  to 
state  that  the  cotton  was  then  ready  for 
delivery.  Hie  defendant  entered  into  a 
contract  to  sell  to  the  firm  of  Curry  A  Co. 
the  cotton  which  he  had  bought  of  the 
plaintiff.  On  the  4th  of  July  the  plaintiff 
received  from  Messrs.  Whitaker  A  Co.  a 
notice  that  the  cotton  would  be  weighed 
over,  which  he  indorsed  over  and  sent  to 
the  defendants.  The  cotton  was  accord- 
ingly weighed.  On  the  same  day  the 
plaintiff  met  Mr.  Curry,  who  objected  that 
no  notice  that  the  cotton  was  ready  fSor 
delivery  had  been  sent ;  the  plaintiff  pro- 
posed that  the  notice  should  date  from  that 
day,  to  which  Mr.  Curry  repEed,  "  Very 
welV'  and  went  away.  The  plaintiff  re- 
ceived a  sampling  order  from  Messrs. 
Whitaker  and  forwarded  it  to  the  def<MB- 
dant.  The  plaintiff  met  the  defendant, 
and  pressed  for  payment  of  the  price  of  tiie 
cotton;  he  answered  that  when  Messrs. 
Curry  paid  1,000/.,  which  they  would 
shortiy  do,  he  would  pay  it  over  to  the 
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plaintiff.  Mossrs.  Curry  sent  through  the 
defendant  a  request  for  an  arbitration,  and 
each  party  appointed  a  broker  as  arbitrator. 
The  arbitration  was  proceeded  with,  and 
resulted  in  the  allowance  of  one-eighth 
of  a  penny  per  lb.,  the  plaintiff's  arbitrator 
(who  was  called  as  a  witness)  alleging  that 
if  the  cotton  had  been  unmerchantable,  it 
would  have  been  rejected  and  no  allow- 
ance would  have  been  made.  Messrs. 
Whitaker,  not  having  been  paid  for  the 
190  bales  by  the  plaintiff,  on  the  27th 
of  July  put  a  stop-order  on  the  cotton,  %.€, 
forbade  its  delivery  to  his  order,  and  it  was 
admitted  that  the  80  piculs  ex  Princeu 
Royal  were  never  in  his  possession,  and 
that  he  never  was  in  a  position  to  deliver 
them.  Evidence  was  given  to  shew  that 
the  damaged  portions  had  been  picked  out 
of  the  190  bales  by  the  1st  of  June,  and 
that  the  residue  was  merchantable;  it 
was  further  shewn  that  Curry  &  Co.  ap- 
plied for,  and  on  the  11th  of  July  received, 
samples  of  the  cotton,  which  still  remained, 
until  the  1st  of  December,  at  the  Albert 
Docks,  Liverpool  The  invoice  was  sent 
back  to  the  plaintiff  to  have  the  amount  of 
the  allowance  deducted  from  the  price  of 
the  cotton;  this  having  been  done,  the 
document  was  returned  to  and  kept  by 
the  defendant  On  the  24th  of  October  the 
phiintiff's  attomies  wrote  to  the  defendant, 
demanding  payment.  On  behalf  of  the 
defendant  evidence  was  given  to  shew  that 
the  cotton  was  unmerchantable  at  the  time 
of  the  arbitration,  and  that  the  stop-order 
was  not  taken  off  until  the  1st  of  Decem- 
ber, after  the  present  action  had  been  com- 
menced ;  it  was  elicited  that  the  defendant 
had  indorsed  a  sampling  order,  dated  the 
7ih  of  July,  and  drawn  by  the  plaintiff 
and  the  plaintiff  had  lodged  a  delivery 
order  from  Messrs.  Whitaker  at  the  docks, 
about  the  end  of  Juna 

The  learned  Judge,  in  the  course  of 
his  summing  up,  stated  that,  though  the 
contract  might  be  for  500  piculs  June  or 
July  delivery,  if  the  defendant  chose  to 
accept  the  declaration  of  a  portion  of  them, 
and  to  take  sampling  orders,  to  submit  to 
an  arbitration,  and  when  he  had  received 
the  invoice  of  the  portion  ex  Queefubury^ 
to  send  it  back  again  to  the  plaintiff  to 
have  the  allowance  made  upon  the  quantity 
therein  specified,  the  defendant  mij^t  have 


rendered  himself  liable  to  accept  tiie 
smaller  quantity,  and  the  plaintiff  would 
not  be  bound  to  deliver  the  whole,  because 
the  defendant  by  his  conduct  would  have 
intimated  his  willingness  to  take  the 
smaller  amount,  provided  the  cotton  was 
fair  and  merchantable,  and  that  the  ques* 
tion  seemed  to  be  the  same  as  if  the 
plaintiff  had  offered  to  the  defendant 
the  500  piculs.  His  Lordship  left  it  to  the 
jury  to  say  whether  the  defendant  accepted 
the  lesser  quantity  mentioned  in  the  in* 
voice,  whether  the  cotton  was  merchant- 
able, and  whether  notice  was  given  that  it 
was  ready  for  delivery;  the  jury  having 
found  all  those  questions  in  the  affirmative, 
the  verdiet  was  entered  for  the  plain- 
tiff and  the  damages  were  assessed  at 
2,852/.  4«.,  b^g  the  invoice  price  of  the 
460  piculs  of  cotton  with  the  deduction  of 
the  allowance ;  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  or  to 
enter  a  verdict  for  nominal  damages  if  the 
Court  should  be  of  opinion  that  &  breach 
occurred  on  the  Slst  of  July,  cotton  at 
that  date  not  having  fallen  in  price,  or  to 
reduce  the  damages  to  845/.  2«.  if  the 
Court  should  be  of  opinion  that  the  breach 
occurred  on  the  24th  of  October,  the  date 
of  the  letter  written  to  the  defendant  by 
the  plaintiff's  attomies,  cotton  then  fetch- 
ing 1«.  per  lb. 

BreU  had  this  Term  (22nd  of  April) 
obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  nonsuit  entered,  on  the 
ground  that  the  plaintiff  was  never  ready 
to  deliver  500  piculs  of  cotton  in  the  con- 
tract mentioned,  and  that  there  was  no 
evidence  of  a  Mnding  agreement  by  de- 
fendant to  take  less,  and  if  there  was  there 
was  no  count  in  the  declaration  to  sup- 
port such  contract;  or,  why  the  verdict 
should  not  be  reduced  to  nominal  damages 
on  the  ground  that  there  was  no  fell  in  tiie 
market  at  the  time  of  the  breach  of  con* 
tract,  or  to  845/.  2$, 

Edward  Jamu8  and  C.  CrompUm  shewed 
cause. — ^If  the  defendant  did  not  attend  the 
weighing  over  of  the  cotton,  at  least  he 
had  notice  from  the  plaintiff  that  the  190 
bales  would  be  weired :  a  request  was 
made  on  behalf  of  Messrs.  Curry  &  Co., 
who  are  in  this  respect  identified  with  the 
defendant:  moreover,  Messrs.  Cuny  applied 
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for,  and  reoeiTod  nmplea.  It  is  admitted 
that  if  samples  an  unfair,  a  purchaser  ia 
not  bound ;  but  here  it  is  not  even  pre- 
tended thi^  they  were  in  the  least  unfair. 
The  question  seems  to  be  whether  the  con- 
tract being  for  one  entire  quantity  the 
plaintiff  can  be  allowed  to  recover  for 
the  sale  of  a  less  numb^  of  piculs  than  the 
number  stipulated  for.  It  is  submitted 
that  the  property  in  the  cotton  passed  to 
the  defendant,  and  if  the  Court  be  of  that 
opinion,  the  plaintiff  will  be  entitled  to 
retain  the  vcodict  under  the  count  for 
goods  baigained  and  sold ;  the  vendor  has 
done  all  that  was  necessary  to  vest  the 
property  in  the  purchaser,  who  is  thersfore 
liable  to  pay  the  fall  contract  price. 

[Mabtin,  R — If  a  man  agrees  to  sell 
100  quarters  of  wheat,  and  afterwards  finds 
that  he  possesses  only  eighty,  which  the 
buyer  consents  to  accept,  this  ia  tanta- 
mount to  a  waiver  of  the  former  contract : 
no  action  could  be  maintained  by  the 
vendee^  against  the  vendor  for  the  omis- 
sion to  deliver  the  whole  number  of  100 
quarters.] 

They  referred  to  Duboa  v.  T<Ue$  (1). 

Brett  and  Arthur  Peel^  in  support  of  the 
rule. — ^The  Judge  directed  the  verdict  to  be 
entered  for  the  plaintiff  merely  as  matter 
of  form.  The  contract  was  to  be  performed 
in  June  or  July.  The  question  is,  was  the 
plaintiff  ever  willing  to  deliver  tiie  cotton 
contracted  for  during  June  or  July  t  That 
he  was  bound  to  do  by  the  written  agree- 
ment When  a  purchaser  has  contracted 
to  take  a  certain  quantity  of  goods,  he  is 
compellable  to  accept  that  quantity  only, 
and  is  not  bound  to  receive  a  smaller 
amount,  but  it  is  said  that  the  defendant 
was  bound  to  accept  the  420  piculs  instead 
of  500. 

[Mabtik,  R — No;  the  question  put  was, 
did  he  accept  them  t  ] 

It  ia  submitted  that  the  juiy  found  only 
that  there  was  an  agreement  to  accept,  and 
not  an  actual  acceptance :  the  plaintiff  is  not 
entitled  to  recover  on  such  a  contract  for 
the  420  bales,  as  it  is  not  in  writing,  and 
is  not  declared  on ;  the  plaintiff  was  not 
ready  to  deliver  even  a  part  of  them.  The 
defendant  could  not  be  held  liable  until 
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the  end  of  July,  and  had  aU  thai  time  ia 
which  he  oodd  accept. 

[Mabtut,  & — 'Aa  parties  to  tiie  aoit 
diragree  as  to  the  inference  to  be  drawn 
from  the  facts :  on  the  evidence  there  aeeas 
to  me  a  perfectiy  valid  bargain  and  sale,  if 
not  sale  and  delivery.  Pollock,  CB. — 
The  property  in  the  cotton  which  was 
weighed  over,  did  pass  to  the  defendaat.] 

To  make  this  ccmtract  to  accept  the  420 
piculs  good,  there  must  be  an  actual  re- 
ceipt of  them  by  the  defendant ;  owing  to 
the  stop-order  lie  could  not  get  pooscosiiMi 
of  the  cotton  tx  Queaulnuy,  There 
never  was  any  evidence  of  actual  acceptance, 
and  the  property  in  the  420  picuJa  did  not 
pass.  If  that  be  so,  the  pUontiff  can  sue 
only  for  the  refusal  to  accept,  and  will  be 
entitied  only  to  the  difference  between  tiie 
amount  mentioned  in  the  invoice  and 
the  price  in  the  market  at  the  time  when 
the  breach  occurred.  Although  the  contiact 
was  entered  on  14th  of  Apoil,  no  attempt 
was  made  to  shew  that  the  plaintiff  mm 
ready  to  deliver  more  than  420  piculs ;  as 
to  them  there  was  no  acceptance  to  pre- 
vent the  operation  of  the  Statute  of  Frand% 
section  17  ;  the  delivery  order  wae  worth- 
less ;  owing  to  the  stop-order  the  plaintiff 
could  not  pass  the  property  in  the  cotton 
ex  Qnueni^ry ;  it  is  submitted  that  the 
defendant  did  not  assent  to  the  contiaet 
of  sale  for  the  420  picnla. 

Pollock,  CB. — ^My  Brother  Martin  and 
myself  are  agreed  that  the  rule  should  be 
discharged.  The  jury  have  found  that  the 
lesser  quantity  was  accepted,  and  I  think 
there  were  grounds  for  their  so  finding. 
The  learned  Judge  reserved  leave  to  move 
to  enter  a  nonsuit,  or  nominal  damages,  or 
to  reduce  the  damages  to  845iL  2a  But 
the  verdict  was  given  upon  the  &ct  that 
there  was  an  acceptance  of  the  lesser  quan- 
tity by  the  defendant,  and  it  appears  to 
me  that  there  was  evidence  on  winch  they 
were  entitied  so  to  find.  As  to  the  amount 
of  damages,  on  which  point  the  learned 
Judge  reserved  two  questions  for  this  Oourt, 
it  appears  to  me  that  we  are  not  called 
upon,  and  are  not  entitied  to  disturb  the 
verdict.  The  chief  complaint  urged  during 
the  argument  on  the  defendant's  behalf  was 
that  the  verdict  was  against  the  evideocei 
The  point  was  for  the  jury :  they  have 
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found  that  the  leaser  quantity  was  accepted ; 
and  there  was  evidence  on  which  they  conld 
legally  give  their  verdict  for  the  plaintiff 
on  that  ground.  I  am  therefore  of  opinion, 
that  the  rule  ought  to  be  discharged. 

Mabtin,  B. — ^Wlien  this  case  comes  to 
be  tmderstood,  it  is  exceedingly  clear.  So 
far  from  our  judgment  being  at  variance  with 
the  opinion  of  my  Brother  Mellor,  it  is  in 
complete  accordance  with  it,  and  his  view 
is  stated  m  the  most  distinct  terms,  and 
it  is  manifest  that,  in  his  judgment,  if  the 
jury  should  find  the  verdict  whidi  they 
di^  the  plaintiff  was  entitled  to  recover 
the  invoice  price  of  the  goods.  It  is  as 
plain  as  it  possibly  can  be,  that  that  was 
his  statement  to  the  jury,  and  we  entirely 
concur  with  him.  The  question  which  has 
been  raised  is,  whether  we  are  of  opinion 
the  plaintiff  is  entitled  to  retain  the  verdict 
in  its  present  form.  I  do  not  entertain  a 
doubt  upon  it  It  seems  that,  upon  the  14th 
of  April  1864,  Morgan  agreed  to  sell  to  Gath, 
the  defendant,  500  piculs  of  china  cotton 
at  nd.  per  lb.,  June  or  July  deliveiy  1864, 
guaranteed  fair.  There  is  the  ordinary 
stipulation  in  all  these  cotton  contracts, 
that  in  case  of  dispute  the  matter  should 
be  referred  to  two  respectable  brokers  for 
settlement.  It  appears  Morgan  had  not 
then  the  cotton,  but  he  affcerwards  pur- 
chased a  certain  portion,  which  was  in 
reality  420  piculs,  from  a  person  named 
Whitaker,  and  he  received  from  Whitaker 
upon  the  27th  of  June  a  delivery  order. 
Now,  a  delivery  order  is  familiar  to  moat 
persons:  it  is  an  order  from  the  vendor 
in  favour  of  the  vendee  to  be  delivered 
to  the  warehouseman ;  and  the  delivery 
order  was  lodged  at  the  docks,  according 
to  the  evidence  of  the  principal  officer, 
somewhere  about  that  time.  Then,  as  to 
the  sampling  order;  Morgan,  the  plaintiff, 
delivered  it  to  Qath  the  defendant,  and  it 
was  acted  on  and  signed  by  him.  The  next 
step  is  the  weighing,  and  at  the  head  of 
the  invoice  the  weight  of  each  bale  is  sepa- 
rately put  down,  and  the  calculation  made 
is  2,783/.  17t.  This  invoice  was  sent  in  in 
the  ordinary  course.  But  some  objection 
was  made  to  the  quality  of  the  cotton,  and 
the  defendant  gave  the  ordinary  notice  to 
act  upon  the  second  condition  of  the  con- 
tract: ''In  case  of  dispute  arising  out  of 
this  contract,  the  matter  to  be  referred  to 
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two  respectable  brokers."  The  two  brokers 
met,  and  they  decided  that  an  allowance 
should  be  madeof  Id  apound ;  the  invoice  is 
sent  back,  and  a  deduction  is  made  from 
the  original  price,  making  a  net  sum  of 
2,8522.  4#.  Afterwards  the  invoice  is  sent 
in  to  the  defendant,  who  never  makes  the 
slightest  objection  to  it  That  is  what  took 
place  about  the  b^inning  of  July.  After- 
wards there  was,  upon  the  27th  of  July, 
this  stop  order;  and  if  the  defendant  or 
Messrs.  Curry,  who  were  the  sub-vendees 
from  him,  had  claimed  to  get  these  goods 
at  any  time  after  the  stop  was  put  on,  and 
insisted  on  the  deliveiy,  and  had  fidled  to 
obtain  it,  a  different  question  might  have 
been  raised;  but  nothing  of  the  kind  was 
done.  The  defendant  seemed  to  have  de- 
termined not  to  take  this  cotton  from 
Morgan,  and  there  it  remained.  The  stop 
was^taken  off  on  the  1st  of  December,  and 
no  attempt  had  ever  been  made  by  the 
defendant,  or  by  the  sub-vendee,  to  get  pos- 
session of  this  cotton,  during  that  period. 
The  Judge  gave  his  opinion  upon  the  state 
of  things  at  the  completion  of  the  invoice; 
and  in  my  judgment,  the  goods  having 
been  weighed,  the  price  ascertained,  the 
invoice  having  been  sent  in,  corrected  and 
made  in  accordance  with  the  decision  of 
the  two  referees,  there  was  evidence  to  go 
to  the  jury  that  the  property  in  this  cotton 
had  passed;  and  if  it  became  vested  in 
Gath,  and  ceased  to  be  vested  in  Moigan, 
this  action  for  goods  bargained  and  sold 
can  be  maintained. 

Now,  it  is  said  that  it  cannot,  because, 
first,  there  was  a  contract  for  500  piculs, 
and  not  420.  If  the  defendant  had  stood 
upon  that,  it  would  have  been  unanswer- 
able. I  apprehend  that  now  no  action 
could  be  maintained  upon  that  contract 
by  the  plaintiff,  because  he  was  never 
ready  and  willing  to  deliver  500  picols 
in  pursuance  of  it.  If  the  property 
passes  in  the  portion  which  he  has  agreed 
to  take,  just  as  if  the  whole  had  been 
weighed  to  him,  then,  I  am  of  opinion, 
there  is  no  new  contract  at  all,  nothing  to 
require  a  second  writing  to  satisfy  the 
Statute  of  Frauds.  There  is  no  doubt  if 
there  be  an  agreement  to  sell  500  piculs 
of  cotton,  and  the  vendee  assents  to  take 
a  part  in  performance,  that  is  420,  of  it, 
and  if  that  part  is  weighed  to  him,  he 
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becomes  indebted  to  the  vendor  for  the 
goodB  which  he  so  consented  to  taka  The 
learned  Judge  upon  the  evidence  left  it  to 
the  juiy:  first,  "was  the  lesser  quantity 
accepted  f "  and  the  jury  found  in  the  affir^ 
mative;  and  also  "was  the  quality  mer- 
chantable T'  and  the  jury  found  that  it 
was.  Therefore,  it  seems  to  me,  eveiything 
has  been  done  which  was  necessary  for  the 
purpose  of  passing  the  jHroperty  in  these 
420  piculs  to  the  defendant;  and  the  jury 
have  found  that  he  actually  accepted  it. 
I  think  it  is  an  exceedingly  dear  case,  and 
my  judgment  entirely  accords  with  tiiat  of 
the  Judge  who  tried  the  cause. 

Rule  ducharged. 


1 865.       )  WEBBER  V.  THE  GREAT  WBSTERK 
April  29.  /  RAILWAY  oohpant. 

Carriers  hy  Railway — Parties  —  Con- 
tract to  carry  over  another  Companf^s  Line 
— Evidence, 

Ghods  toere  delivered  to  P.  ds  Co,^  agents 
ai  Worcester  for  the  Great  Western  Rail- 
way^  to  he  carried  to  Chester  *^  vid  Stafford** 
The  goods  were  conveyed  over  the  line  of  the 
Or  eat  Western  Railway  from  Worcester  to 
Stafford,  and  thence  to  Chester  over  the  Lon- 
don and  North  Western  Companjfs  Une,  the 
Cheat  Western  Railway  havingno  line  between 
Stafford  and  Chester.  The  waggons  of  the 
Great  Western  Company  travelled  the  whole 
journey.  P.  4e  Co.  were  also  agents  for 
the  London  and  North  Western  Comr 
pony,  whom  they  favoured  rather  than  the 
Great  Western  Company : — Held,  that  there 
was  evidence  of  one  contract  with  the  Chreat 
Western  Company  to  carry  the  whole  jour- 
ney from  Worcester  to  Chester,  and  that 
they  toere  therefore  liable  for  any  damage 
done  to  the  goods  during  the  journey. 

This  was  an  action  for  negligence  in  carry- 
ing the  plain tifiTs  clock  from  Worcester  to 
Chester.  The  question  of  law  was — ^were 
the  Great  Western  Railway  Company  pro- 
perly made  defendants  ) 

At  the  trial,  before  Blackburn,  J.,  at  the 
Chester  Spring  Assizes,  1865,  evidence  was 
given  that  the  clock  was  delivered  at  Wor- 
cester to  Pickford  &  Co.,  who  in  their  ad- 
vertisements held  themselves  out  as  agents 
for  the  defendants ;  that  the  clock  was  for- 


warded by  the  West  Midhuid  Railway,  of 
which  the  defmdants  were  lessees ;  that 
the  plaintiff  was  informed  of  the  arrival  of 
the  clock  at  Chester  by  the  Londcm  and 
North  Western  Railway  Company,  over 
whose  line  it  had  travelled  from  Btafford  to 
Chester,  the  defendants  having  no  line 
between  those  places ;  that  it  was  deady 
expressed,  at  the  time  of  the  delivery  of  the 
dock  to  Pickford  h  Co.,  that  it  should  go 
vid  Stafford ;  and  that  it  travelled  in  the 
defendants'  waggons  all  the  way  to  Cbester. 
It  also  appeared  that  Rckford  dc  Co.  were 
agents  for  the  Ixmdon  and  North-Westem 
Railway  as  well  as  for  the  defendants,  and 
that  they  favoured  the  Lcmdon  and  Ncnth- 
Western  Company.  On  its  arrival  at  Chester 
the  dock  was  found  to  be  damaged,  but  it 
did  not  appear  when  or  where  during  the 
journey  the  damage  had  taken  plaoeu 

Bladcbum,  J.  told  the  jury  that  if  the 
defendants  contracted  to  carry  the  dodk  the 
whole  way  to  Chester,  they  were  liable  lor 
the  damage  done;  but  that  if  they  contracted 
to  cany  it  a  part  of  the  way  only,  they 
would  not  be  liable,  unless  the  damage  was 
done  during  that  part  of  the  journey.  The 
jury  found  a  venUct  for  the  plaintiff,  da- 
mages 5/.,  Blackburn  J.  reserving  leave  to 
move  to  set  that  verdict  aside. 

W.  R  Grove  having  obtained  a  rale 
accordingly,  on  the  ground  that  there  was 
no  evidence  on  which  the  jury  ou^t  to 
have  found  that  the  defendants  were 
liable, — 

M^Intyre  now  shewed  cause,  contending 
that  the  London  and  North  Western  Com- 
pany merely  acted  as  ageftts  for  the  defen- 
dants in  carrying  the  goods  fi!om  Stafford  to 
Chester.  On  the  defendants' own  handbill  it 
was  stated  iJiat  the  goods  would  be  sent 
*'  vi&  Stafford,"  and  it  was  by  means  of  the 
production  of  the  defendants'  handbill  that 
the  consignee  got  possession  of  the  goods 
at  Chester.  He  dted  Musehamp  v.  the  Lan- 
caster and  Preston  Railway  Company  (1), 
Scothom  V.  the  South  Staffordshire  Railway 
Company  (2),  and  The  Bristol  and  ExOer 
Railway  Company  v.  ColUns  (3). 

(1)  8  Mee.  &  W.  421 ;  s.  c.  10  Law  J.  Bep.  (v.s.) 
Ezch.  460. 

(2)  8  Exch.  841 ;  8.  o.  22  Law  J.  Bep.  (v.s.) 
Exch.  121. 

(8)  7  H.L.  GaB.  194;  a.  a  29  Law  J.  Bep.  yV.B.) 
Bzoh.  41. 
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Qrove  (with  Yam.  Horaiio  IjLoyd)^  contri^ 
contended  that  Pickford  ^  Co.  were  act- 
ing here  for  the  London  and  North  Western 
Company,  and  not  for  the  defendants,  for 
it  was  shewn  that  thej  favoured  the  Lon- 
don and  North  Western  Company,  and  that 
they  had  a  direct  interest  in  forwarding  the 
goods  by  the  line  of  the  London  and  North 
Western  Company  from  Stafford. 

[Mabtin,  B. — If  the  goods  had  been  lost 
between  Worcester  and  Stafford,  who  would 
have  been  liable  f| 

If  the  damage  had  happened  on  the  de- 
fendants' line,  they  would  have  been  liable 
whether  Pickford  &  Co.  had  intervened  or 
not  Again,  Pickford  tfe  Co.  are  not  merely 
agents,  but  large  carriers  themselves;  there- 
fore, either  they  are  liable  as  the  persona 
who  oiiginaUy  took  the  goods  from  the 
customer,  contracting  to  carry  them  the 
whole  way,  or  the  London  and  North 
Western  Company  are  liable,  for  whom 
Pickford  k  Co.  acted  in  receiving  the 
goods.  The  test  is — ^who  was  domiwus 
iUnerit  f  Mutehamp^s  ease  (1)  only  decided 
that  where  nothing  was  said  about  the  route. 


there  was  dkprimdfaeie  liability  on  the  part 
of  the  company  receiving  the  goods  (4). 

Cur.  adv.  vtili. 

Pollock,  C.B.  (May  9)  delivered  the 
judgment  of  the  Court  (5). — In  this  c^e  I 
am  of  opinion,  with  the  rest  of  the  Court, 
that  there  was  evidence  to  go  to  the  jury  that 
there  was  one  contract  only,  and  not  two 
contracts.  The  jury  have  so  found,  and  we 
are  of  opinion  there  was  sufficient  evidence 
to  warrant  their  finding ;  and,  if  we  take  it 
to  be  a  correct  finding,  then  the  judgment 
of  the  Court  will  follow  conclusively  that 
there  was  but  one  contract  Therefore 
the  defendants  are  liable,  and  the  verdict 
must  stand. 

Bule  discharged  (6). 

(4)  la  raply  to  a  qnestion  from  the  Bench, 
M*IfUyre  stated  that  after  Brown  v.  the  London 
and  North  Western  Railway  Oompaay  (82  Law 
J.  Rep.  (N.s.)  Q.B.  818),  this  action  oould  not  be 
brought  in  the  Ooonty  Court 

(6)  PoUoek,  G.B.,  liartin,  B.,  Bramwell,  B. 
and  PSgotti  B. 

(6)  It  was  understood  that  the  defiandanta 
intended  to  appeal. 


END  OF  BAJSTER  TERM,   1865. 
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Ship  and  Shipping — Matter — Owner — 
Separate  Actions  against, 

A  separate  action  cannot  he  maintaitied 
against  the  master  and  the  oxoner  of  a  ship 
for  the  same  identical  cause  of  action.  The 
creditor  has  an  election  to  sue  either  the  one 
or  the  other;  hut  he  cannot,  after  he  has  sued 
the  one  to  Judgment,  maintain  another  action 
against  the  other. 

The  declaration  stated,  that  Daniel  Eava- 
nagh,  master  of  the  vessel  called  The  Queen 
of  Commerce,  for  a  voyage  of  the  said  ves- 
sel from  the  port  of  Liverpool  to  Hobson*s 
Bay,  Port  Phillip,  signed  the  following  bill 
of  lading : 

"  Shipped  in  good  order  and  condition, 
except  chips  and  sand-cracks,  by  Edmund 
Thompson,  <fec,  agents  for  Harper  &  Moore, 
in  and  upon  the  good  ship  or  vessel  called 
The  Queen  of  Commerce,  whereof  Kavanagh 


is  master  for  this  present  voyage,  and  now 
lying  in  the  port  of  Liverpool  and  bound  to 
Hobson'sBay,  PortPhil%  264retort8»,basg 
marked  and  numbered  and  enumented  as 
per  maigin,  and  are  to  be  delivered  in  the 
like  order  and  condition,  except  chips  and 
sand-cracks  or  breakage  arising  from  any 
cause,  save  improper  stowage,  and,  subject 
to  the  under-mentioned  clauses,  from  the 
ship's  tackle,  at  the  aforesaid  Hobson's  Bay 
or  railway  pier  (all  and  every  the  daiigers 
and  accidents  of  the  seas,  fire  and  naviga- 
tion of  whatsoever  nature  or  kind  excepted) 
unto  the  Melbourne  Gas  Company,  or  to 
their  assigns,  freight  for  the  said  goods 
being  payable  in  Melbourne  as  per  margin, 
with  primage  and  average  accustomed.  In 
witness  whereof  the  master  of  the  said  ship 
or  vessel  hath  affirmed  to  three  biUa  A 
lading,  all  of  this  tenor  and  date,  one  of 
which  bills  being  accomplished,  the  rest  to 
stand  void. 

«  Weight,  contents,  and  value  unknown, 
and  not  answerable  for  breakage  arising 
from  any  cause  except  theimpxoper  stowage, 
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nor  for  loBs  bj  fire,  ▼ermin,  or  ooUisioiL 
Gk>odB  for  the  bay  or  ndlway  pier,  if  not 
taken  from  alongside  within  three  days 
after  ship's  arriTal,  may  be  landed  by  ship's 
agents,  and  all  expenses  to  be  paid  before 
delivery;  all  risk  of  river  craft  and  lighter* 
age  to  be  borne  by  the  shippers. 

«  Entries  to  be  passed  by  consignees  with- 
in twenty-four  hours  after  arrival  of  ship, 
or  ship's  agent  to  do  so,  at  consignees^ 
ezpensa  Dated,  in  Liverpool,  this  24th 
day  of  November  1860. 

"Daniel  Kavanagh." 

And  the  following  words,  being  part  of 
the  said  bill  of  lading,  are  printed  across  the 
said  bill  of  lading  to  the  left  of  the  matter 
before  copied : 

"  Frei^t,  if  payable  in  Liverpool,  to  be 
paid  in  casJi  on  signing  bills  of  lading. 
Freight,  if  payable  abroad,  to  be  paid  in 
cash  before  delivery  of  goods  to  charterer's 
agents,  Messrs.  Swire  Brothers." 

And  in  the  margin  of  the  said  bill  of 
lading  the  said  goods  and  the  freight 
thereof,  and  the  said  primage  are  thus 
described: 

264  retorts,  wdghing  86  Um»  12  owt., 

ttt65ff.  perton     £288    8    0 

Primage  10  per  oent.         28  16    8 

£261  19    8 

And  the  said  company,  by  their  agents  in 
that  behalf,  shipped  and  delivered  such 
goods  as  are  spedfied  in '  the  said  bill  of 
lading  to  the  defendants,  and  they  accepted 
and  received  of  and  from  the  said  company 
the  same  on  board  the  said  vessel,  in  such 
order  and  condition  as  are  mentioned  in  the 
said  bill  of  lading,  to  be  by  the  defendants 
conveyed  in  the  said  vessel  to  such  place 
and  for  such  purpose,  and  subject  to  such 
terms  and  conditions  as  are  in  the  said  bill 
stated  and  contained,  and  the  said  vessel 
completed  the  said  voyage,  and  everything 
has  been  done  and  happened,  and  all  times 
elapsed  requisite  to  enable  the  said  company 
to  have  all  the  said  terms  observed  and  per- 
formed, and  the  said  goods  delivered  to  the 
said  company  at  the  place  in  the  said  bill 
of  lading  specified  in  that  behalf,  and  in  the 
order  and  condition  contracted  for,  and  to 
entitle  the  plaintiff  suing  as  aforesaid  to 
recover  in  this  action  in  respect  of  the 
matters  in  this  count  stated,  yet  the  defen- 


dants, although  not  prevented  by  the  said 
excepted  dangers,  accidents,  causes,  matters 
or  things,  or  any  of  them,  fidled  to  deliver 
the  said  goods  to  the  said  company,  in  the 
order  and  condition  contracted  for,  and 
wholly  failed  to  deliver  part  of  the  said 
goods  to  the  said  company,  and  have  deli- 
vered part  of  the  said  goods  not  in  the  order 
and  condition  contracted  for,  but  in  bad 
order  and  condition,  and  damaged  otherwise 
than  in  any  of  the  said  excepted  particulars, 
and  otherwise  than  by  or  through  the 
said  excepted  dangeirs  or  accidents,  causes, 
matters  and  things,  or  any  of  them,  and 
thereby  the  said  company  have  lost  the  said 
goods  so  not  delivered  as  aforesaid,  and  the 
said  goods  so  delivered  as  aforesaid  have 
become  of  less  value  to  the  said  com- 
pany. 

Fifth  plea — That  the  plaintiff  as  such 
secretary  as  in  the  declaration  alleged,  and 
on  behalf  of  the  said  company,  heretofore, 
in  the  Supreme  Court  of  Melbourne,  in  the 
colony  of  Victoria,  then  having  jurisdiction 
in  that  behalf  impleaded  the  said  Daniel 
Kavanagh  in  the  declaration  mentioned  as 
and  being  the  master  of  the  said  ship,  and 
signing  tiie  said  bill  of  lading  for  the  same 
identical  causes  of  action  as  in  the  decla- 
ration alleged,  and  such  proceedings  were 
thereupon  had  in  the  said  court  that  the 
plaintiff  as  such  secretary  recovered  against 
the  said  Daniel  Kavanagh  140/.  3s.,  for 
the  said  cause  of  action,  and  his  costs  of 
suit  in  that  behalf;  and  afterwards  the 
plaintiff,  as  such  secretary  as  aforesaid,  and 
on  behidf  of  the  said  company,  in  the  Court 
of  Exchequer  of  Pleas  at  Westminster,  im- 
pleaded the  said  Daniel  Kavanagh  for  and 
in  respect  of  and  upon  the  said  judgment  so 
recovered  as  aforesaid  and  such  proceedings 
were  thereupon  had  in  that  action  that  the 
plaintiff  afterwards  ,by  the  judgment  of  the 
said  last-mentioned  Court,  recovered  against 
the  said  Daniel  Kavanagh  288/.  lOt,  lOdL, 
and  his  costs  of  suit  in  that  behalf,  and  after 
the  recovery  of  the  said  last-mentioned 
judgment,  the  plaintiff,  for  having  nJdsho- 
tion  thereof,  caused  to  be  duly  issued  out 
of  the  said  Court  of  Exchequer  of  Pleas  a 
writ  of  ca.  8a,  upon  the  said  judgment,  and 
by  virtue  of  which  said  writ  tiie  said  Daniel 
Kavanagh  was  before  this  suit  duly  taken 
in  execution  at  the  suit  of  the  plaintiff  and 
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was  kept  and  detained  in  custody  to  satisfy 
the  plaintiff  in  the  said  action;  and  that 
they  are  being  sued  in  this  action  in 
respect  of  the  said  Daniel  Eavanagh  having 
signed  the  said  bill  of  lading  as  master  of 
the  said  ship  on  behalf  of  the  defendants  as 
owners  thereof,  and  that  they  are  not  others 
wise  liable  in  this  action. 

Second  replication  to  the  fifth  plea — ^That 
the  said  Daniel  Eavanagh,  being  a  prisoner 
under  the  said  writ,  became  banlmipt  within 
the  meaning  of  the  statutes  in  force  con- 
cerning bankrupts,  and  thereupon  was  dis- 
charged finom  custody  under  the  said  writ 
of  ccL  8a,y  without  the  consent  of  the  plain- 
tiff, by  act  of  law  under  and  by  virtue  of 
the  statutes  then  in  force  relating  to  bank- 
rupts, and  that  such  proceedings  were  had 
in  the  matter  of  the  said  bankruptcy  that 
the  said  Daniel  Eavanagh  afterwards  and 
before  this  suit  duly  obtained  an  order  of 
discharge  under  the  said  statutes,  and  was 
thereby  discharged  of  and  from  the  said 
judgments,  and  each  of  them,  and  the  said 
judgments  are  and  each  of  them  is  whoUy 
unsatisfied,  and  the  plaintiff  had  not  at  any 
time  before  the  recovery  of  the  said  judg- 
ment in  the  said  Court  of  Exchequer,  or 
before  the  said  Daniel  Eavanagh  obtained 
his  order  of  dischaige  as  aforesaid,  notice 
or  knowledge  that  l£e  said  bill  of  lading 
and  contract  were  made  by  the  defendants 
or  any  of  them. 

The  plaintiff  also  demurred  to  the  fifth 
plea. 

Rejoinder  as  to  the  said  second  replica- 
tion— That  after  the  said  Daniel  Elavanagh 
became  and  was  bankrupt  as  in  the  said 
replication  mentioned,  and  before  the  com- 
mencement of  this  suit,  the  plaintiff  was 
admitted  to  prove,  and  proved,  in  respect  of 
the  said  judgment  so  recovered  in  the  said 
Court  of  Exchequer  as  aforesaid,  against 
the  estate  of  the  said  Daniel  Eavanagh, 
under  the  said  bankruptcy,  for  the  amount 
due  upon  the  said  judlment. 

The  defendants  also  demurred  to  the 
second  replication. 

QtMZf  n,  in  support  of  the  demurrer  to  the 
plea. — ^There  is  an  express  authority  against 
the  plea.  In  Story  on  Agency^  section 
295,  that  learned  writer  says, ''  There  seems, 
however,  to  be  one  peculiarity  in  the  Roman 
law  on  this  subject,  and  that  is,  that  while 


it  gives  a  right  to  proceed  against  the 
owner  or  employer,  as  well  as  against  the 
master  of  the  ship,  for  the  amount  of  the 
repairs  and  supplies  furnished  for  the  ship 
and  for  other  contracts  made  by  him  within 
the  scope  of  his  employment,  yet  if  the 
creditor  elects  to  proceed  in  a  suit  against 
either  of  them,  he  thereby  discharges  the 
other.  Our  law,  on  the  other  hand,  while 
it  gives  an  election  to  the  creditor  to  sue  eithor 
the  master  or  the  owner  in  a  distinct  and  sepa- 
rate action,  does  not  preclude  the  creditor  by 
such  an  election  from  maintaining  another 
action  against  the  party  not  sued,  unless  in 
the  first  action  he  has  obtained  a  complete 
satis£Eu;tion  of  the  claim."  Now,  in  the 
first  action  the  plaintiff  has  not  obtained 
a  complete  satisfiiction.  This  case  is  like 
that  of  principal  and  agent;  and  where 
the  contract  has  been  made  with  the  agent, 
the  principal  is  not  discharged  unless  it  be 
shewn  that  it  is  unfair  to  sue  the  principal — 
Thompson  v.  Davenport  (1).  If  this  plea  is 
good,  the  principal  is  discharged  without 
any  release,  without  any  matter  amounting 
to  a  discharge,  and  without  being  liable 
over  to  the  agent  Is  he  discharged  by 
bringing  an  action?  It  is  submitted  that 
he  is  not.  Bringing  an  action  does  not 
conclusively  shew  that  the  plaintiff  has 
elected  to  sue  the  master,  particularly  when 
the  replication  alleges  that  the  plaintiff  had 
not  at  any  time  b^re  the  recovery  of  the 
judgment  notice  or  knowledge  that  tiie 
defendants  were  the  owners  of  the  vessel 
In  Kent's  Commentaries,  voL  3,  p.  161,  the 
law  is  thus  laid  down:  ''The  master  is 
always  personally  bound  by  his  contracts, 
and  the  person  who  deals  with  the  captain 
in  a  matter  relative  to  the  usual  employ- 
ment of  the  ship,  or  for  repairs  or  supplies 
furnished  her,  has  a  double  remedy.  He 
may  sue  the  master  on  his  own  personal 
contract,  and  he  may  sue  the  owner  on  the 
contract  nuuie  on  lus  behalf  by  his  agent 
the  master."  It  would  appear  to  be  clear 
from  this  passage  that  the  plaintiff  has  a 
dou];)le  remedy  against  the  master  and 
agaiiist  the  owner.  Then,  by  analogy  to 
the  rule  which  prevails  in  the  cases  of 
principal  and  agent,  if  there  is  a  remedy 
against  both,  the  ovmer  is  not  dischaiged 

(1)  9  B.  ft  G.  78. 
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unless  there  has  been  a  settlement  of 
accounts  between  the  principal  or  agent, 
or  unless  the  day  of  payment  is  allowed  to 
go  by,  so  as  to  lead  the  principal  into  the 
supposition  that  the  agent  alone  is  held 
to  be  liable.  The  arrest  of  the  master  does 
not  operate  as  a  satisfEustion  of  the  debt;  it 
is  no  such  satisfaction  as  discharges  the 
surety;  between  collateral  parties,  as  in 
the  present  case,  it  is  only  quasi  satis- 
faction. 

R.  O.  WiUtams  (Aspinall  with  him),  in 
support  of  the  plea. — The  only  authority 
that  can  be  found  in  support  of  this  action 
is  the  passage  cited  from  Stoiy.  In  Abbott 
on  Shipping,  p.  124,  8th  edit.,  it  is  laid 
down :  ^'It  is  true  that  the  master  also  is 
answerable  for  his  own  contract;  for  in 
fiftYOur  of  commerce  the  law  will  not  compel 
the  merchant  to  seek  after  the  owners  and 
sue  them,  although  it  gives  him  the  power 
to  do  so;  but  leaves  him  a  two-fold  remedy 
against  the  one  or  the  other.''  The  passage 
cited  from  Kefn£%  CommentarieB  lays  down 
the  same  proposition.  The  position  of  the 
master  and  the  owner  of  a  vessel  is  different 
from  that  of  principal  and  agent;  it  is  the 
only  case  in  which  the  law  gives  a  special 
privilege  of  suing  either  the  master  or  the 
owner.  Besides,  no  case  has  been  cited  in 
which,  after  the  agent  has  been  sued  and 
arrested,  an  action  was  held  to  lie  against 
the  principal  Thompson  v.  Davenport  (1) 
is  no  authority  for  such  a  proposition. 
In  the  case  of  principal  and  agent  the 
seller  has  his  election  whether  he  will 
proceed  against  the  one  or  the  other, 
and  directly  he  brings  his  action  he 
has  made  his  election.  But  there  are  not 
two  contracts,  and  he  cannot  have  two 
actions  for  the  same  identical  cause  of 
action.  Here  the  plaintiff  has  elected  to 
sue  the  master,  and  he  has  made  no 
inquiry  as  to  who  the  owners  were. 
In  the  case  of  principal  and  agent,  the 
proceedings  against  the  principal  must 
be  taken  within  a  reasonable  time;  here 
too  long  a  time  has  elapsed  to  proceed 
against  the  owners.  The  action  against 
the  master  at  Melbourne,  the  action  on  the 
judgment  in  this  country,  the  arrest,  and 
proving  on  the  estate  in  bankruptcy  are  all 
strong  evidence  of  acts  of  election  to  pro- 
ceed against  the  master,  and  the  plaintiff 


having  made  his  election  to  look  to  the 
master  cannot  now  sue  the  owners.  The 
replication  does  not  allege  that  the  master 
is  not  an  owner,  it  only  states  that  the  pre- 
sent defendants  were  not  known  to  be 
owners;  it  is  consistent  with  the  statement 
in  the  replication  that  the  master  was  an 
owner  and  known  to  the  plaintiff  as  an 
owner. 

Quain,  in  reply. 

Bbamwell,  R  — 'The  judgment  I  am 
about  to  deliver  is  the  opinion  of  my 
Lord  Chief  Baron,  my  Brother  Ghannell, 
and  myself.  My  Brothers  Martin  and 
Pigott  did  not  hear  the  case. 

We  are  of  opinion  our  judgment  should 
be  for  the  defendant  If  this  were  an  or- 
dinary case  of  principal  and  agent,  where 
the  agent  having  made  a  contract  in  his 
own  name,  has  been  sued  on  it  to  judg- 
ment)  there  can  be  no  doubt  that  no  second 
action  would  be  maintainable  against  the 
principal.  The  very  expression  &at  where 
a  contract  is  so  made  the  contractee  has  an 
election  to  sue  agent  or  principal,  supposes 
he  can  only  sue  one  of  them — that  is  to 
say,  sue  to  judgment  For  it  may  be 
that  an  action  brought  against  one  might 
be  discontinued  and  fresh  proceedings  be 
well  taken  against  the  other.  Further, 
there  is  abundance  of  authority  to  shew 
that  where  the  situation  of  the  principal  is 
altered  by  dealings  with  the  agent  as  prin- 
cipal, the  former  is  no  longer  subject  to  an 
action.  But  this  is  not  the  case  here.  The 
defendants  may  or  may  not  be  liable  to  in- 
demnify the  master  in  respect  of  his  costs 
or  his  imprisonment ;  they  may  or  may  not 
be,  but  they  are  clearly  liable  to  him  or  his 
estate  in  respect  of  the  damages  recovered 
against  him,  and  proceedings  might  have 
been  taken  against  them  as  soon  as  judg- 
ment was  recovered  against  the  master  and 
before  any  payment  by  or  execution  against 
him.  They  are  now,  therefore,  under  a 
liability  to  the  master  or  his  estate  to  the 
extent  of  the  whole  claim,  and  yet  it  is 
sought  to  bring  them  under  a  fresh  liabiUfy 
for  that  to  the  plaintiff.  If  this,  then, 
were  the  ordinary  case  we  have  mentioned, 
there  could  be  no  doubt  on  the  subject. 
But  it  is  said  that  the  liability  of  the  master 
of  a  vessel  acting  for  his  owners  and  their 


176 


COUBT  OF  EXCHEQUER : 


[N.S. 


liability  where  be  acts  for  tbem  Ib  different 
from  tbe  liabilities  in  ordinary  cases  of 
principal  and  agent,  and  that  first  one  and 
then  the  others  may  be  sned.  The  plain- 
tiff^s  argument  then  is,  that  the  present 
case  is  anomalous  and  exceptional  Where 
that  is  contended  for,  strong  reasons  ought 
to  be  given  for  it.  What  reason  is  given 
here  1  It  is  certain  that  the  master's  lia- 
bility is  founded  on  the  same  considerations 
as  that  of  an  ordinary  agent,  namely,  he 
makes  the  contract  in  his  own  name — Rich 
V.  Coe  (2),  Story  on  Agency,  sect  296.  But 
it  is  said  that  for  purposes  of  commerce  it 
is  convenient  that  both  master  and  owner 
should  be  suable.  So  it  is;  but  why  to  the  ex- 
tent contended  for,  more  than  in  any  other 
case  of  principal  and  agent  7  It  might  be 
hard  to  make  a  person  who  deals  with  the 
master  run  after  the  owner  to  sue  him;  but 
why,  if  he  sues  the  master,  should  he 
afterwards  sue  the  owner,  merely  because 
it  is  very  right  he  should  be  able  to  sue  the 
master  or  owner  7  In  reality  no  reason  can  be 
given  for  the  distinction  attempted  between 
this  and  other  cases  of  principal  and  agent. 
We  do  not  say  none  could  be  given  why, 
in  all  cases  of  principal  and  agent,  both 
should  be  suable^  but  that  there  is  no 
particular  reason  applicable  to  the  masters 
and  owners  of  ships.  The  case  then 
must  rest  not  on  principle  but  on  au- 
thority, and  that  authority  is  limited  to 
a  passage  in  Story  on  Agency,  It  is  re- 
markable that  he  is  of  opinion  that  there 
was  by  the  Roman  law  an  option  to  sue 
either,  but  not  both.  If  so,  what  he  lays 
down  is  peculiar  to  our  law,  and  doubly 
anonuJoua  He  gives  no  reason  for  it,  but 
cites  Livermore  on  Agency^  vol.  2,  167, 
169  (edit.  1818).  He  (Story)  says,  the 
second  action  may  be  maintained,  unless 
"in  the  first  action  he  has  obtained  ^ 
complete  satisfaction  of  the  claim."  On 
reference,  however,  to  Livermore  (we  say  it 
with  great  respect),  he  really  says  nothing 
in  support  of  such  a  proposition ;  what  he 
says  is,  "  Masters  of  merchant-vessels  are 
personally  answerable  upon  the  contracts 
made  by  them  in  relation  to  the  employ- 
ment of  the  ship,  to  repairs,  or  to  supplies 
furnished  for  the  ship's  use.     For  the  law 


gives  to  the  merchant  who  contracts  with 
tiie  master  a  twofold  remedy  against  the 
owners  and  against  the  masters."  For  tins 
he  cites  Rich  v.  Coe  (2),  which,  though  a 
very  questionable  decision,  justifies  IIve^ 
more's  proposition,  but  not  Story's.  It 
only  decides  that  the  owners  are  liable 
upon  an  order  by  the  master  for  necessaries 
though  without  their  authority.  It  is  true 
Lord  Mansfield  says  the  master,  the  owner, 
and  the  ship  are  trusted,  but  he  says 
nothing  to  support  what  is  contended  for. 
It  is  remarkable  that  Story  does  not  cite 
this  authority  so  cited  by  Livermore. 
MeUus  est  petere  fonUZy  jtcam  sectari 
rivulos.  Then  really  there  is  no  authority 
for  this  contention,  while  there  is  madi 
the  other  way  in  the  silence  of  all  other 
writers  on  the  subject  It  ia  not  suggested 
in  Abbott  on  Shipping,  91,  nor  in  Kent*i 
Comnientarie$  (see  2  Kent,  599  ;  3  Kent, 
217),  nor  in  Maude  and  Pollock,  see  112 ; 
nor  in  MadaMan,  see  p.  128;  nor  in 
1  Parsons  on,  Maritime  Law,  37.  There 
is  one  powerful  consideration  .the  other 
way,  namely,  if  the  master  contracts  under 
seal,  no  action  lies  on  the  contract  against 
the  owners.  Why  7  If  the  master  makes 
two  contracts,  one  for  himself  and  one  for 
his  owners,  why  should  his  contract,  being 
under  seal,  prevent  the  owners  being  sued 
on  that  which  he  the  master  has  made  for 
them  ?  Nothing.  But  if  he  makes  one  con- 
tract only,  as  in  ordinary  cases,  where  the 
agent  contracts  in  his  own  name,  which 
the  merchant  may  say  binds  him  because 
made  in  his  own  name,  or  binds 
his  owners  because  made  for  them,  then 
the  decisions  are  intelligible  and  the  expres- 
sion is  correct^  the  owners  ^a«  not  Uable 
because  of  a  technical  rule  that  a  contract 
under  seal  cannot  bind  a  person  not 
executing  without  giving  authority  under 
seal  for  its  making — See  Abbott  on  Slip- 
ping, edition  1856^  p.  169.  Leslie  v. 
Wilson  (3)  is  not  opposed  to  this. 
Therefore  we  give  judgment  for  iha 
defendant 

Judgment  for  defendant 


(2)  Oowp.  689. 


(8)  8  B.  ft  B.  171. 
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ANOTHER. 


Trespass — Negligence — Escape  of  Water 
from  Artificial  Reservoir — Consequential 
Damage, 

The  defendants  employed  a  competent  en- 
gineer and  contractor  to  select  a  site  for^  and 
to  construct  a  reservoir  on  their  land.  During 
the  construction^  the  contractor's  people  met 
with  some  old  vesical  shafts  (of  the  existence 
of  which  the  defendants  were  ignorant  )y  and 
they  failed  to  exercise  reasonahle  skill  and 
care,  with  reference  to  these  shafts,  to  provide 
f&r  the  pressure  the  reservoir  was  intended 
to  hear.  The  water  from  the  reservoir  es- 
caped down  the  shafts,  through  certain  old 
coal  workings,  under  the  defendants*  land, 
and  under  land  between  the  defendant^ 
land  and  land  of  the  plaintiff,  into  the 
plaintiff's  colliery,  which  toas  thereby 
flooded : — Held,  by  Pollock,  C.B.  and  Mar- 
tm,  B.,  tliat,  this  damage  not  being  the 
immediate  result  of  the  defendants^  act,  there 
must  be  negligence  to  render  them  legally 
responsible  to  the  plaintiff;  and  that  the 
defendants,  being  ignorant  of  the  existence  of 
the  drcumstancs  requiring  the  exercise  of 
unusual  care  on  their  part,  were  not  guilty 
of  negligence. 

Held,  by  Bramwell,  B.,  that,  the  plaintiff 
having  the  right  to  be  free  from  footer  sent 
to  him  through  any  artificial  course  by  the 
defendants — whether  directly  or  indirectly, 
— this  (xction  was  maintainable  on  thai  right 
being  infringed;  and  that  the  defendant^ 
knowledge  or  ignorance  of  the  damage  likely 
to  result  from  their  act  was  immaterioL 

This  action  came  on  to  be  tried  at  the 
Liverpool  Summer  Assizes,  1862,  when  a 
▼erdict  was  found  for  the  plaintiff  for  5,000^ 
and  40a  costs,  subject  to  the  award  of  an 
arbitrator,  who  afterwards  was  empowered 
by  Judge's  order  to  state  a  special  case  in- 
stead of  making  an  award.  The  material 
parts  of  the  cask  were  as  follows. — 

On  the  17th  of  November  1849  the 
plaintiff  became  tenant  of  certain  beds  of 
coal  lying  under  certain  lands  belonging  to 
the  Earl  of  Wilton,  situate  in  the  township 
of  Ainsworth,  in  the  county  of  Lancaster, 
with  powers  of  winning  and  getting  the 
Nmw  Sums,  84— ExoHSQ. 


same  at  a  certain  acreage  rent  for  the  coal 
gotten ;  and  on  the  same  day  an  agreement 
in  writing  was  entered  into,  whereby  the 
Earl  of  Wilton  agreed  to  demise  to  the 
plaintiff  for  sixteen  years,  from  the  24th 
of  March  1855,  all  the  beds  of  coal 
lying  under  the  said  last-mentioned  lands, 
and  also  under  certain  other  lands,  situate 
in  the  township  of  RadcUffe,  in  the  same 
county,  at  the  same  acreage  rent  as  before. 
Shortly  afterwards  the  plaintiff  commenced 
boring  for  the  coalj  but  finding  the  same 
would  not  be  worth  working,  he  obtained 
verbal  permission  from  Lord  Wilton  to 
work  the  beds  of  coal  lying  under  certain 
other  lands  lying  to  the  north  of  the  said 
first-mentioned  lands,  but  not  including  the 
site  of  the  reservoir  hereinafter  mentioned ; 
and  in  or  about  the  month  of  April  1850 
the  plaintiff  commenced  sinking  a  pit  in  the 
said  other  lands  l3dng  to  the  north  of  the 
said  first-mentioned  lands ;  and  later  in  the 
same  year  he  commenced  getting,  by  means 
of  that  pit,  the  coal  lying  under  the  other 
lands  to  the  north  of  the  first-mentioned 
lands.  The  pit  so  sunk  is  hereinafter  called 
the  "Red  House  Pit,"  and  the  colliery 
worked  thereby  the  "  Red  House  Colliery." 
He  continued  to  work  the  Red  House  Col- 
liery until  the  year  1855,  when  he  com- 
menced also  to  work  the  coal  under  the 
lands  in  the  township  of  Radcliffe  men- 
tioned in  the  agreement,  from  which  time 
until  the  bursting  of  the  defendants'  reser- 
voir, as  hereinafter  mentioned,  he  con- 
tinued to  work  both  the  said  collieries. 

8.  In  the  year  1860  the  defendants,  who 
were  the  proprietors  of  a  mill  near  to  the 
Red  House  Colliery,  called  the  "Ainsworth 
MUl,"  made  a  reservoir,  for  the  purpose  of 
suppljring  their  said  mill  with  water,  in 
certain  other  land  belonging  to  Lord  Wil- 
ton, lying  to  the  north-west  of  the  Red 
House  Colliery,  and  separated  therefrom 
partly  by  land  belonging  to  Walker  Hul- 
ton,  Esq.,  and  partly  by  land  belonging  to 
John  Whitehead,  Esq.  This  was  done  by 
virtue  and  in  pursuance  of  an  arrangement 
made  by  them  for  the  purpose  with  Lord 
Wilton. 

9.  The  said  land  of  Mr.  Hulton  partly 
adjoins  on  its  east  side  the  land  of  Mr. 
Whitehead  ;  on  its  north  side  the  said  land 
of  Lord  Wilton  in  which  the  defendants' 
reservoir  was  made ;  and  on  its  south  side 
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the  land  under  which  lay  the  beds  of  coal 
worked  by  the  Red  House  Colliery.  The 
land  of  Mr.  Whitehead,  except  where  it  is 
adjoined  by  the  land  of  Mr.  Hulton,  is 
entirely  surrounded  by  Lord  Wilton's  pro- 
perty, and  on  its  south  side  is  partly  ad- 
joined by  the  land  under  which  lay  the 
beds  of  coal  worked  by  the  Red  House 
Colliery. 

11.  The  beds  or  seams  of  coal  in  Lord 
Wilton's  land,  worked  by  the  Red  House 
Colliery,  are  continued  under  the  lands  of 
Mr.  Hulton  and  Mr.  Whitehead,  and  under 
the  land  of  Lord  Wilton  in  which  the  said 
resenroir  was  made.  The  dip  of  these  beds 
or  seams  of  coal  is  downwards  from  about 
north-east  to  south-west 

12.  It  was  not  known  to  the  defendants, 
or  to  any  of  the  persons  employed  by  them 
in  or  about  the  selecting  of  the  site,  or  the 
planning  or  constructing  of  the  reservoir, 
until  after  the  reservoir  burst  as  hereinafter 
mentioned,  that  any  coal  had  been  worked 
under  the  ^reservoir,  or  under  any  of  the 
land  of  Lord  Wilton  lying  to  the  north  of 
the  land  of  Mr.  Hulton;  but,  in  point  of 
fiu^t,  the  coal  under  the  site  of  the  reser- 
voir, and  under  the  last-mentioned  land  of 
Lord  Wilton  lying  between  the  site  and  the 
land  of  Mr.  Hulton,  as  well  as  under  the 
lands  of  Mr.  Hulton  and  Mr.  Whitehead, 
had  been  partially  worked  at  some  time  or 
other  beyond  living  memoiy ;  and  when  the 
plaintiff  commenced  working  the  Red  House 
Collieiy,  and  from  thence  until  the  bursting 
of  the  reservoir  as  hereinafter  mentioned, 
old  coal  workings  under  the  site  of  the 
reservoir  communicated  with  old  coal  work- 
ings under  the  land  of  Mr.  Whitehead,  by 
means  of  other  and  intervening  old  coal 
woi^ngH  under  the  land  of  Mr.  Hulton  and 
the  land  of  Lord  Wilton  lying  to  the  north 
of  the  land  of  Mr.  Hulton. 

13.  Soon  after  the  plaintiff  commenced 
to  work  the  Red  House  Colliery  he  made 
arrangements  with  Mr.  Whitehead  to  get, 
by  means  of  the  Red  House  Pit,  the  un- 
gotten  coal  lying  under  the  land 'of  Mr. 
Whitehead;  and,  in  pursuance  of  the  ar- 
rangements so  made,  he  did,  accordingly, 
in  or  about  the  year  1851,  work  through 
from  the  Red  House  Colliery  into  the  coal 
lying  under  the  land  of  Mr.  Whitehead,  and 
so  into  the  old  coal  workings  under  the 
last^mentioned  land.  This  was  done  by  the 


pluntiff,  in  the  first  instance,  without  the 
knowledge  or  permission  of  Lord  Wilton; 
but  afterwards,  and  whilst  the  plaintiff  was 
employed  in  working  the  coal  under  Mr. 
Whitehead's  land  by  means  of  the  Red 
House  Pit  as  aforesaid,  it  became  known  to 
Lord  Wilton's  agents  that  the  plaintiff  was 
so  working  that  coal,  and  from  that  time 
the  plaintiff  so  worked  that  coal  without 
any  objection  on  their  part. 

15.  In  consequence  of  the  plaintiff's 
working  through  frt)m  the  Red  House  Col- 
liery into  the  old  coal  workings  under  the 
land  of  Mr.  Whitehead,  the  old  coal  work- 
ings under  the  site  of  the  reservoir  were, — 
by  means  of  the  aforesaid  intervening 
underground  coal  workings  under  the  lands 
of  Mr.  Hulton  and  Mr.  Y^tehead,  and  the 
land  of  Lord  Wilton  lying  to  the  north  of 
the  land  of  Mr.  Hulton, — ^made  to  commu- 
nicate with  the  plaintiff's  coal  workings  in 
the  Red  House  Colliery  in  such  a  manner  that 
water,  which  found  its  way  into  the  coal 
workings  under  the  reservoir, would,  through 
and  by  means  of  such  undeiground  com- 
munications, flow  down  to  and  into  the 
plaintiff's  coal  workings  in  the  Red  House 
Colliery. 

16.  These  underground  commTmications 
were  effected  seyeral  years  before  the  defen- 
dants commenced  making  their  reservoir, 
and  continued  down  to  the  time  of  the 
bursting  thereof;  but  the  fact  of  their  exist- 
enoe  was  not  knoum  to  the  defendants^  or 
to  any  agent  of  theirs^  or  to  any  persoo 
employed  by  them,  until  after  the  bursting 
as  hereinafter  mentioned. 

17.  In  the  course  of  constructing  and 
excavating  for  the  bed  of  the  reservoir,  ^ 
old  shafts  running  vertically  downwards  were 
met  with  in  the  portion  of  land  selected  for 
the  site  of  the  reservoir.  At  the  time  they 
were  so  met  with  the  sides  or  walls  of  i^ 
least  three  of  them  were  constructed  of 
timber,  and  were  still  in  existence,  but 
the  shafts  themselves  were  filled  up  with 
marl  or  soil  of  the  same  kind  as  the  marl 
or  soil  which  immediately  anrrounded 
them;  and  it  was  not  known  to  or  sus- 
pected by  the  defendants,  or  any  of  the 
persons  employed  by  them  in  or  about  the 
planning  or  constructing  of  the  reservoir 
that  they  were  (as  they  afterwards  proved 
to  be)  shafts  which  had  been  made  for  the 
purpose  of  getting  the  goal  under  the  land 
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in  wfaidh  the  reservoir  was  made,  or  that 
Hiey  led  down  to  coal  workings  under  the 
site  of  the  reservoir. 

18.  For  the  selection  of  the  site  of  the 
reservoir,  and  for  the  planning  and  con- 
stmcting  thereof,  it  was  necessary  that  the 
defendants  should  employ  an  engineer  and 
contractors,  and  they  did  employ  for  those 
purposes  a  competent  engineer  and  compe- 
tent contractors  by  and  under  whom  the 
site  was  selected,  and  the  reservoir  was 
planned  and  constructed;  and,  on  the  part 
of  the  defendants  themselves^  there  was  no 
personal  negligence  or  default  whateffer  in 
or  about  or  in  relation  to  the  selection  of 
the  site,  or  in  or  about  the  planning  or 
construction  of  the  reservoir;  but^  in  point 
offactf  reasonable  and  proper  care  and  skill 
were  not  exercised  by  or  on  the  part  of  the 
persons  so  employed  by  them  with  reference 
to  the  shafts  so  met  with  as  aforesaid,  to 
provide  for  the  sufficiency  of  the  reservoir, 
to  bear  the  pressure  of  water  which,  when 
filled  to  the  height  proposed,  it  would  have 
to  bear. 

19.  The  reservoir  was  completed  about 
the  beginning  of  December  1860,  when  the 
defendants  caused  the  same  to  be  partially 
filled  vdth  water;  and  on  the  morning  of 
the  11th  of  December  in  the  same  year, 
whibt  the  reservoir  was  so  partially  filled, 
one  of  the  shafts  which  had  been  so  met 
with  as  aforesaid  gave  way  and  burst  down-  ^ 
wards;  in  consequence  of  which  the  water 
of  the  reservoir  flowed  into  the  old  coal 
workings  underneath,  and  by  means  of  the 
underground  conmiunications  then  existing 
between  those  old  coal  workings  and  the 
plaintiff's  coal  workings  in  the  Bed  House 
Colliery  as  above  described,  large  quan- 
tities of  the  water  so  flowing  from  the 
reservoir  as  aforesaid  found  their  way  into 
the  coal  workings  in  the  Bed  House  Col- 
liery, and  by  reason  thereof  the  said  colliery 
became  and  was  flooded,  and  the  working 
thereof  was  obliged  to  be  and  was  for  a 
time  necessarily  suspended. 

20.  The  plaintiff  took  immediate  steps 
to  pump  out  the  water  so  flooding  the 
colliery,  for  the  purpose  of  enabling  hinf 
to  proceed  with  ihe  working  thereof;  and 
as  soon  as  the  water  was  sufficiently  pumped 
out  therefrom,  he  proceeded  to  dress  up 
the   workings  thereof  and  to  repair  the 


damages  done  to  them  by  the  flooding; 
but  whilst  he  was  employed  in  dressing  up 
and  repairing  the  damages  done  to  the 
said  workings,  and  before  the  colliery  was 
restored  to  a  condition  to  admit  of  the 
working  thereof  being  reconunenced,  the 
boiler  of  the  steam-engine  used  by  him  in 
working  the  said  colUeiy,  and  which  waa 
necessary  for  the  purpose  of  pumping  and 
keeping  the  colliery  clear  of  water,  exploded, 
in  consequence  of  which  the  pumps  so  used 
by  the  plaintiff  for  keeping  the  collieiy 
clear  of  water  could  not  be  worked,  and 
the  workings  of  the  colliery  again  gradually 
filled  with  water,  naturally  arising  and 
accumulating  therein. 

21.  An  inspector  of  coal-mines  after- 
wards visited  ike  Bed  House  Colliery  offi- 
cially for  the  purpose  of  inquiring  into  the 
said  explosion,  and  he  was  made  acquainted 
with  the  fact  of  the  water  from  the  defen- 
dants* reservoir  having  escaped  from  the 
reservoir  and  flooded  the  colliery  as  afore- 
said ;  and  he  warned  the  plaintiff  of  the 
danger  and  responsibility  he  would  incur 
if  he  employed  men  in  the  colliery  whilst 
the  reservoir  was  used  for  storing  water^ 
unless  means  were  taken  to  prevent  the 
flooding  of  the  colliery ;  and  in  consequence 
of  the  warning  so  given  to  him,  the  plain- 
tiff abandoned  and  gave  up  the  said  Bed 
House  Colliery,  and  since  the  explosion  of 
the  boiler,  the  colliery  has  been  entirely 
abandoned  and  given  up  as  a  working 
colliery. 

22.  At  the  time  when  the  plaintiff  so 
abandoned  and  gave  up  the  colliery  there 
was  not  any  water  in  the  reservoir;  but 
the  defendants,  with  the  view  and  intention 
of  again  using  the  reservoir  for  storing 
water,  were  then  proceeding  to  repair  it^ 
and  taking  such  steps  as  were  deemed  suffi- 
cient to  make  the  same  secure  for  that 
purpose.  There  was  reason,  however,  to 
fear,  at  the  time  when  the  plaintiff  aban- 
doned and  gave  up  the  colliery,  that  if  the 
reservoir  was  again  used  for  the  storing  of 
water,  it  might  again  burst  and  cause  the 
colliery  to  be  flooded ;  and  in  point  of  fact  the 
reservoir,  on  being  again  filled  with  water 
after  the  defendants  had  so  repaired  it,  did 
again  burst  down  one  of  the  shafts;  but 
whether  the  water  of  the  reservoir  on  this 
occasion  flooded  or  would  have  flooded  the 
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Red  House  Colliery  is  not  known,  this 
colliery  having  been  previously  abandoned, 
and  being  then  filled  with  water  which  had 
naturally  arisen  and  accumulated  therein. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover  damages  from  the  defendants  by 
reason  of  the  matters  stated  in  the  case. 

Manidty  (J.  A.  Russell  with  him),  for  the 
plaintiff. — The  defendants  are  liable  on  the 
maxim,  Sic  viere  tuo  ut  cUienum  rum  Icedas, 
If  a  man  collect  a  dangerous  element,  be  it 
fire  or  water,  on  his  own  land,  and  suffer  it 
to  escape  on  to  mine,  he  is  liable  to  me  for 
the  injury  I  sustain  in  consequence*  He 
may  collect  it  if  he  likes,  but  he  must  take 
care  that  it  does  not  trespass  on  to  my 
bknd.  I  may  be  bound  to  receive  water, 
naturally  flowing  from  above ;  but,  if  the 
watercouise  be  wrtifioial,  I  am  not  so  bound — 
Smith  Y,  Kenrick{l)  and  Tenant  v.  Chid' 
win  (2),  both  cited  in  Hodghinson  t.  Ermor 
(3),  and  Badrd  v.  WUUamson  (4). 

[Bbamwell,  B,  —  Baird  t.  William^ 
son  (4)  establishes  that  the  defendant  could 
not  do  intentionaUy  what  he  has  done 
here.] 

In  GroMcott  v.  Williams  (5),  where  da- 
mage was  claimed  for  the  loss  of  a  mare 
that  fell  down  an  old  mine-shaft  in  a  field, 
Blackburn,  J.  said,  "  Where  an  alteration 
has  been  made  in  the  normal  state  of 
things,  the  person  who  makes  it  is  the  one 
upon  whom  the  liability  is  thrown,  to  take 
care  that  no  injury  residt"  So,  CharniHer 
V.  Bobins€m  (6),  per  Parke,  K,  Sutton  t. 
Clarke  (7),  and  Tubervil  v.  Stamp  (8). 
-^He  also  cited  Alstonv.  Grant (9)^  Bagnail 

(1)  7  Com.  B.  Rep.  516 ;  8.  c.  18  Law  J.  Bep. 
(F.s.)  C.P.  172. 

(2)  1  Salk.  21  and  860;  8.e.  2  Lord  Raym.  1089. 

(8)  4  B.  ft  S.  229;  b.o.  32  Law  J.  Bep.  (ir.s.) 
Q.B.  2S1. 

(4)  15  Com.  B.  Bep.  K.S.  876;  J.  c.  S3  Lbw  J. 
Rep.  (n.s.)  C.P.  101. 

(5)  4  B.  &  S.  149;  8.o.  82  Law  J.  Rep.  (k.b.) 
Q.B.  237. 

<6)  4  Ezch.  Bep.  168;  s.  o.  19  Law  J.  Rep.  (N.S.) 
Bxch.  170. 

(7)  6  Taunt.  29. 
<8)  1  Salk.  18. 

(9)  8  El.  &  B.  128 ;  i.  c.  28  Law  J.  Bep.  (ir.s.) 
Q.B.  168. 


V.  tkt  London  and  Norih-Wetitem  Batiwaff 
Company  ^10),  Bonond  v.  Backkomse  (11). 

[Majitin,  B.~Chadwiek  v.  Trtnoer  {12} 
is  against  you.] 

It  is  not  in  point.  There  weie  tiieretwo 
adjoining  houses,  each  wit^  an  tmdergitmnd 
vault.  Besides,  the  dieta  in  that  case  are 
to  be  distinguished  from  1^  judgment, 
which  proceeded  on  the  ground  that  there* 
was  no  allegation  of  any  right  of  the  plaio- 
tiffs  to  have  their  vault  supported  by  the 
vault  or  wails  of  the  defendimt. 

[Martin,  R  referred  to  Vmughan  v.  the 
Taff  Vale  Railway  Company  (13).] 

In  that  case  there  was  a  statuAdiy  power 
to  use  the  engine. 

MtUith  (T,  Jones  with  him). — There  u 
no  decision  preoisely  in  point.  The  case 
depends  on  principle  only.  If  ^a  man  does 
something  secretly  on  hiSs  own  land  which 
he  has  a  right  to  do,  the  effect  being  that 
something,  which  his  neighbour  has  a  right 
to  do,  becomes  by  the  seeret  act  dangerous; 
the  latter  not  having  aoled  negligently,  can- 
not be  held  liable  for  the  consequences  of  t^ 
secret  act.  The  maxim.  Sic  vitere  t%u>,  dsc, 
is  not  absolute  in  its  application.  It  meana 
that  one  is  to  take  all  reasonable  care  noi 
to  injure  another.  The  essence  of  this  ease 
is  that  the  danger  was  unknown.  In  all 
the  cases  cited,  the  danger  or  the  proba* 
bility  of  damage  was  known.  This  beii^ 
a  ease  of  consequential  damage,  negligence 
must  be  proved.  There  is  no  analogy  b»* 
tween  this  case  and  that  of  damage  from 
fire  'y  for  the  liability  as  to  fire  rented  by 
virtneof  thecustomof  therealm,as  intbe  case 
of  carriers  and  innkeepers — see  Com^  Di^^^ 
tit '  Action  on  the  'Case  for  Neglig^ace,'  A.  6^ 
and  FUUter  v.  Fhippard  (14).  l^e  cause  of 
the  thing beingdangeronshere  was  something 
being  done  by  the  plaintiff  on  his  own  laml 

(10)  7  Hurl.  &N.  428;  •.&  81  LawJ.Rep.  (H.fl.) 
Ezdi.  480. 

(11)  9  H.L.  Cm.  903 ;  e.  c.  27Law  J.  Rep.  xH.bl) 
Q.B.  378,  and  €tnU,  Q.B.  161. 

(1^  6  BiBg.  N.C.  1 ;  8.  a  8  Law  J.  R^.  (sr.a.) 
Bxch.  268 :  reyerBing  8.  c  8  Bing.  N.C.  884;  ■.  c  6 
Law  J.  Rep.  (h.s.)  C.P.  47. 

(18)  5  Hori.  k  N.  679;  8.  o.  28  Law  J.  Bep.  (v.a.) 
Ezoh.  41;  and  29  Law  J.  Rep.  (v.s.)  Ebceh.  247. 

(14)  11  Q.B.  Bep.  847,  454;  8.a  17  Law  J.  Rep. 
(N.s.)  Q.B.  89. 
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aecxetiiy.  Tmani  v.  Ooldtoin  (2)  is  easily  dis- 
tinguishable. Lord  Holt  tliere  said  "  it  was 
thedefendant  8  wall  aud  the  defendant's  filth; 
and  he  was  bound  of  common  right  to  keep 
his  wall  so  as  his  filth  might  not  damnify 
his  neighbour";  aad  the  declaration  was  held 
good  on  account  of  the  words  debuU  reparare* 
In  JSmtlhy*  K€hnek{l)  the  act  was  done  pur- 
posdy.  Cresawell,  J.  in  that  case  comments 
on  aJl  the  cases  cited  on  the  other  sida  In 
Latprenoey,  the  Great  Northern  Railtuay  Cam- 
pany  (15)  the  damage  was  caused  by  a  direct 
act  of  the  de&ndants.  In  Hodgkmson  v. 
Ennor{S)  foul  water  wasturnedintoarunning 
stream.  In  GhaurvUer  y.  MobiMon  (6)  the 
only  decision  was  that  the  declaration  was 
bed  Buttony.  Clarke (7)  contains  a  dictum 
only  in  fhvour  of  the  plaintifi',  and  Tvber^ 
vU,  y.  Stamp  (8)  was  a  case  on  the  custom 
of  the  realm.  Trower  v.  Chadwich  (12)  is 
in  the  defendants'  favour,  if  negligence  has 
to  do  with  the  case<  If  there  was  care- 
lessness here,  it  was  on  the  part  of  the 
plaintiff  who  had  opened  the  old  working, 
and  not  of  the  d^eudants.  And  even  if 
the  contractor  knew  of  the  danger,  the 
defendants  ace  not  on  that  account  liable — 
B^tiUr  y.  HwUer  {U). 

Mamstyy  in  reply. — ^The  plaintiff  has  a 
right  .to  enjoy  his  property  without  inter- 
ruption firom  his  neighbour,  except  so  far 
as  regards  servitudes  of  nature  and  right  He 
is  under  a  servitude  to  receive  natural 
water  in  his  mine,  but  not  foreign  water 
brought  on  his  land  by  the  hand  of  man. 
The  defendants'  misfortune  b  not  to  be 
visited  on  the  plaintiff!  It  is  the  misfor^ 
tune  of  those  who,  though  unknown  to 
themselves,  had  the  defect  in  their  own 
land.  Neither  wilfulness  nor  negligence  is 
necessary,  where  there  is  a  right  infringed. 
Still,  even  if  negligence  be  necessary  to 
support  the  action,  it  has  been  found  as  a 
fact  that  there  was  negligence  (1 7).  The  con- 
tractor delivered  over  the  reservoir  in  what 
i^peared  to  be  a  perfect  state,  and  the  plain- 
tiff has  no  remedy  against  him. 

Cur.  adv.  vult. 

(15)  16  Q.B.  Rep.  643  ;  lc.  20  Law  J.  Rap. 
(U.S.)  Q.B.  298. 

(16)  7  Hurl,  k  N.  826 ;  s.o.  31  Law  J.  Rep. 
(]f.s.)Ezch.  214. 

(17)  Bee  paz!»gnph  18  of  the 


The  learned  Barons  differing  in  opinion 
delivered  their  judgments  seruUim,  on  the 
23rd  of  June  1865,  as  follows— 

Bramwsll,  B. — The  facts  on  which, 
as  it  seems  to  me,  the  question  here 
depends,  are  as  follow :  The  plaintiff 
is  the  occupier  of  mines,  which  he  has 
worked  to  the  boundary  of  the  property 
in  or  under  which  they  are.  The  de- 
fendants have  made  a  reservoir,  and  filled 
it  with  water,  on  the  surface  of  property 
separated  from  the  plaintiff's  by  property  of 
an  intervening  owner.  The  water  has  es- 
caped down  old  shafts  into  old  workings  on 
the  defendants'  premises,  has  passed  through 
other  old  workings  in  the  intermediate  pre- 
mises, has  reached  the  plaintiff's  workings, 
and  done  him  damage.  The  defendants 
were  not  aware  of  the  old  undeiground 
workings,  nor  of  the  communication  be- 
tween them.  I  agree  with  Mr.  MeUish,  that 
the  case  is  singuhirly  wanting  in  authority, 
and,  therefore,  while  it  is  always  desirable 
to  ascertain  the  principle  on  which  a  case 
depends,  it  is  especially  so  here. 

Now,  what  is  the  plaintiff's  right  1  He 
had  the  right  to  work  his  mines  to  their  ez- 
tenty  leaving  no  boundary  between  himself 
and  the  neztor?mer.  By  so  doing,  he  sub* 
jected  himself  to  all  consequences  resulting 
from  natural  causes  ;  among  others,  to  the 
influx  of  all  water  naturally  flowing  in ; 
but  he  had  a  right  to  be  free  from  what  has 
been  called  foreign  water — ^that  is,  water 
artificially  brought  or  sent  to  him  diirectly, 
or  indirectly  by  its  being  sent  to  where  it 
would  flow  to  him.  The  defendants  had  no 
right  to  pour  or  send  water  on  to  the  plain- 
tiff's works.  Had  they  done  so  knowingly, 
it  is  admitted  an  action  would  lie,  and 
that  it  would  if  they  did  it  again,  is  also 
proved  by  the  case  of  Hodghineon  v.  Ennor 
(3).  The  plaintiff's  right  then  has  been 
infringed.  The  defendants,  in  causingwater 
to  flow  to  the  plaintiff,  have  done  that  which 
they  had  no  right  to  do.  What  difference, 
in  point  of  law,  does  it  make  that  they  have 
done  it  unwittingly )  I  think  none ;  and, 
consequently,  that  the  action  is  maintain- 
able. The  pUintiff's  case  is,  "  You  have 
violated  my  right ;  you  have  done  what 
you  had  no  right  to  do,  and  have  done  me 
damage."     If  the  plaintiff  has  the  right  I 
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mentioD,  the  action  is  maintainable.  If  he 
has  it  not,  it  is  because  his  right  is  only  to 
have  his  mines  free  from  foreign  water  sent 
by  the  act  of  those  who  know  what  they  are 
doing.  I  think  this  is  not  so.  I  know  no 
case  of  a  right  so  limited.  As  a  rule,  the 
knowledge  or  ignorance  of  the  damage  done 
is  immaterial  The  burthen  of  proof  of 
this  proposition  is  not  on  the  plaintiff. 

I  proceed  to  deal  with  the  arguments 
the  other  way.  It  is  said,  there  must  be 
a  trespass  or  nuisance  with  negligence.  I 
do  not  agree  with  that,  and  I  think  JBonamt 
y.  Backhouse  (11)  shews  the  contrary.  But 
why  is  not  this  a  trespass  ? — see  Gregory 
V.  Fiper  (18).  Wilfulness  is  not  material — 
see  Leame  v.  Brajf  (19).  Why  is  it  not  a 
nuisance  1  The  nuisance  is  not  in  the  reser- 
voir^  but  in  the  water  escaping.  As  in 
Banomi  v.  Backkouee  (11),  the  act  was 
lawful,  the  mischievous  consequence  was  a 
wrong.  Where  two  carriages  come  in  col- 
lision, if  there  is  no  negligence  in  either,  it 
is  as  much  the  act  of  the  one  driver  as 
of  the  other  that  they  meet.  The  cases  of 
carriers  and  innkeepers  are  really  cases  of 
contract,  and,  though  exceptional,  fiimish 
no  evidence  that  the  general  law,  in  cases 
wholly  independeot  of  contract,  is  not  what 
I  have  stated.  The  old  common  law  liability 
for  fire  created  a  liability  beyond  what  I 
contend  for  here.  I  cannot  think  Trower  y. 
Chadufick  (12)  opposed  to  this  view.  The 
Court  there  held  the  count  bad.  They  laid 
stress  on  the  defendaut  not  liaving  notice ; 
but  I  think  the  decision  would  have  been, 
and  properly,  the  same,  had  he  had  notice, 
because  it  was  not  shewn  that  there 
was  any  right  in  the  plaintiff  to  have  his 
yaults  so  built  as  to  impose  on  the  defendant 
the  burthen  of  pulling  down  his  premises  in 
any  particular  way,  or  with  any  particular 
care.  On  the  other  hand,  the  cases  of 
BananU  y.  Backhouse  (11),  Hodgkinsoti  y. 
Ennor  (3)  and  Tenant  v.  Goldwin  (2)  seem, 
in  principle,  in  point  for  the  plaintiff.  It  is 
clear  that,  in  the  latter  case,  the  Court  de- 
cided that  the  defendant  must,  at  his  peril, 
keep  his  filth  from  injuring  his  neighbour, 
for  it  is  a  chaige  of  common  right,  8ic  utere 
tuo  tit  alienum  non  Icedaa. 


(18)  9  B.  ft  0.  591. 

(19)  3  East,  593. 


I  think,  therefbre,  on  the  plain  groimd 
that  the  defendants  haye  caused  water 
to  flow  into  the  plaintiff's  mines,  which, 
but  for  the  defendants'  act,  wonld  not 
haye  gone  there,  this  action  is  maintain- 
abl&  I  think  that  'the  defendants*  inno- 
cence, whatever  may  be  its  moral  bearing 
on  the  case,  ia  immaterial  in  point  of  law. 
But  I  may  as  well  add,  that  if  the  defen- 
dants did  not  know  what  would  happen, 
their  agents  knew  that  there  were  old  diafU 
on  their  land ;  knew,  therefore,  that  they 
must  lead  to  old  workings;  knew  that  those 
old  workings  might  extend  in  any  directicm, 
and,  consequently,  knew  daouige  might 
happen.  The  defendants  surely  are  as  liable 
as  their  agents  would  be.  Why  should 
not  both  be  held  to  act  at  their  peril  f 
But  I  own,  this  seems  to  me,  rather  .to 
enforce  the  rule,  that  knowledge  and 
wilfulness  are  not  necessary  to  make  the 
defendant  liable,  than  to  give  the  plaintiff 
a  separate  ground  of  action.  My  judgment 
is  for  the  phuntiff. 

Majktut,  B. — ^The  oircmnstances  of  this 
case  raise  two  questions:  First,  assumingthe 
plaintiff  and  the  defendants  to  be  the  owners 
of  two  a4Joining  closes  of  land,  and  at  some 
time  or  other  beyond  living  memoiy  coal 
to  have  been  worked  under  both  doses,  and 
that  the  workings  imder  the  close  of  the 
defendants  communicated  with  the  workings 
under  the  dose  of  the  plaintiff  but  that  ol 
the  existence  of  such  workings  both  plaintiff 
and  defendant  were  ignorant,  and  that  the 
defendants,  vrithout  any  negligence  or  de£uilt 
whateyer,  made  a  reservoir  upon  their  own 
land  for  the  purpose  of  collecting  water  to 
supply  a  manufactory,  and  that  the  water 
escaped  from  an  old  shaft  at  the  bottom  of 
the  reservoir  into  the  old  workings  bdow 
the  defendants'  close,  and  thence  into  the 
plaintiff's  dose,  and  did  damage  there, — 
are  the  defendants  responsible? 

The  second  question  is,  assuming  the 
defendants  not  to  be  responsible  upon 
the  above  state  of  facts,  does  it  inake 
any  difference  that  they  employed  a  com- 
petent engineer  and  competent  oontrac- 
tors  who  were  ignorant  of  the  existence 
of  the  old  workings,  and  who  sdected 
the  site  of  the  reservoir  and  planned  and 
constructed  it,  while  on  the  part  of  the 
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defendants  themselves  there  was  no  per- 
sonal negligence  or  default  whatever,  but 
in  point  of  i^ct,  reasonable  and  proper  care 
and  skiH  were  not  exercised  by  and  on 
behalf  of  the  persons  so  employed,  with 
reference  to  the  old  shafts  found  at  the 
bottom  of  the  reservoir,  to  provide  for  the 
sufficiency  of  the  reservoir  to  bear  the 
pressure  of  the  water,  which,  when  filled  to 
the  height  proposed,  it  would  have  to  bear? 

It  has  been  contended  on  behalf  of  the 
plaintiff,  that  the  first  question  ought  to 
be  decided  in  the  affirmative.  Several  cases 
were  cited  in  support  of  this  view,  but  it 
was  admitted  that  none  of  them  were  direct 
authorities.  Several  dicta  and  opinions  of 
Judges  were  also  cited,  but  it  seems  to  me, 
that  it  cannot  be  affirmed,  that  in  any  one 
of  them  the  Judge  had  clearly  in  his  con- 
tempUtion  the  state  of  things  supposed  by 
the  first  question  to  exist  I(  therefore, 
there  is  no  authority  either  way,  the  case 
must  be  decided  upon  principle  and  legal 
analogy. 

First,  I  think  there  was  no  trespass. 
In  the  judgment  of  my  Brother  Bram- 
well,  to  which  I  shall  hereafter  refer,  he 
seems  to  think  the  act  of  the  defendants 
was  a  trespass;  but  I  cannot  concur,  as 
I  own  it  seems  to  me  that  the  cases  cited 
by  him,  namely,  Leamev.  Bray  (IS)  and 
Gregory  Y.  Piper  (17)^  prove  the  contrary. 
I  think  the  true  criterion  of  trespass  is  laid 
down  in  the  judgment  in  the  former  case, 
namely,  that  to  constitute  trespass,  the  act 
doing  the  damage  must  be  immediate,  and 
that  if  the  damage  be  not  immediate  but  con* 
sequential,  wMdb  I  think  the  present  was,  it 
is  not  trespass.  Secondly,  I  think  there  was 
no  nuisance  in  the  ordinaiy  and  generally 
understood  meaning  of  that  word ;  that  is 
to  say,  something  hurtful  or  injurious  to  the 
senses.  The  making  a  pond  for  holding 
water  is  a  nuisance  to  no  one.  The  digging  a 
reservoir  on  a  man's  own  Und  is .  a  lawful 
act.  It  does  not  appear  that  there  was  any 
embankment,  or  that  the  water  in  the  reser- 
voir was  ever  above  the  level  of  the  natural 
Bur&ce  of  the  land;  but  the  water  escaped 
from  the  bottom  of  the  reservoir,  and,  in 
ordinaiy  course,  would  descend  by  gravita- 
tion into  the  defendants'  own  land,  and  they 
did  not  know  of  the  existence  of  the  old 
workings.    To  hold  the  defendants  liable, 


would  therefore  make  them  insurers  against 
the  consequence  of  a  lawful  act  upon  their 
own  land,  when  they  had  no  reason  to  believe 
or  suspect  that  any  damage  was  likely  to 
ensue.  No  case  was  cited  in  which  thd 
question  has  arisen  as  to  real  property;  but 
as  to  personal  property  the  question  arises 
every  day,  and  there  is  no  better  established 
rule  of  law  than  that,  when  damage  is  done 
to  personal  property,  or  even  to  the  person, 
by  collision  either  upon  land  or  at  sea, 
there  must  be  negligence  in  the  party  doing 
the  damage  to  render  him  legally  respon- 
sible; and,  if  there  be  no  negligence,  the 
party  sustaining  the  damage  must  bear 
with  it  The  existence  of  this  rule  is  proved 
by  the  exceptions  to  it,  namely,  the  cases 
of  the  innkeeper  and  the  common  carrier 
of  goods  for  hire,  who  are  quasi  insurers. 
These  cases  are  said  to  be  by  the  custom  of 
the  realm,  treating  them  as  exceptions  from 
the  ordinary  rule  of  law.  In  the  absence  of 
authority  to  the  contrary,  I  can  see  no  rea- 
son why  damage  to  real  property  should  be 
governed  by  a  different  rule  or  principlo 
than  damage  to  personal  property.  There 
is  an  instance,  also,  of  damage  to  real  pro- 
perty, where  the  party  causing  it  was  at 
common  law  liable  upon  the  custom  of  the 
realm  as  a  qtKisi  insurer ;  namely,  in  the  case 
of  the  master  of  a  house,  if  a  fire  had  kindled 
there,  and  consumed  the  house  of  another. 
In  such  case  the  master  of  the  house  was 
liable  at  common  law  without  proof  of  neg- 
ligence on  his  part  See  Ccmyru^s  Digest^  tit. 
'Action  upon  die  Case  for  Negligence,' (A.  6.) 
This  seems  to  be  an  exception  from  the 
ordinary  rule  at  law;  and,  in  my  opinion, 
affords  an  argument  that  in  o^er  cases 
such  as  the  present  there  must  be  negligence 
to  create  a  liability.  For  these  reasons,  I 
think  the  first  question  ought  to  be  answered 
in  favour  of  the  defendant 

There  then  arises  the  second  question, 
namely,  does  it  make  any  difference  that  rea- 
sonable and  proper  care  and  skill  were  not 
exercised  by  tiie  engineer  and  contractors  em- 
ployed by  the  defendant  (they  being  compe- 
tent persons)  with  reference  to  the  shafts, 
which  were  five  old  shafts  running  vertically 
downwards  in  that  portion  of  the  land  selected 
for  the  reservoir,  but  which  were  not  known 
or  suspected  by  any  one  to  be  (as  they 
afterwards  proved  to  be)  shafts  which  had 
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been  made  for  the  purpose  of  getting  coal 
under  the  land  beneath  the  reservoir,  or 
to  lead  to  coal  under  it?  Now,  assum- 
ing that  the  want  of  reasonable  and  proper 
care  and  skill  by  the  engineer  and  contrac- 
tors constituted  in  point  of  law  want  of 
reasonable  and  proper  skill  by  the  defendants 
themselves  (which  is  by  no  means  a  clear 
proposition),  I  nevertheless  think  that  the 
defendants  are  not  responsible.  The  assumed 
facts  are  these:  The  defendants  dig  a  reser- 
voir in  their  own  land;  they  do  not  know  or 
suspect  that  their  doing  it  in  the  manner  they 
did  would  do  any  damage  to  their  neighbour: 
is  there  any  authority  to  shew  that  the  law 
casts  upon  them  a  liability  for  damage,  should 
it  occur)  In  my  opinion  there  is  authority  to 
the  contrary.  Primd  facie  a  man  may  ex- 
cavate a  reservoir  for  water  in  his  own  land. 
Whether  he  does  so  carefully  and  skilfully 
would  seem  to  be  his  own  concern ;  and,  if 
he  be  ignorant  that  any  fact  exists  which 
makes  it  dangerous  to  his  neighbour,  it  is 
difficult  to  see  what  duty  is  imposed  upon 
him  to  take  any  peculiar  care,  or  use  any 
particular  skill  in  the  matter.  When  a  man 
does  an  act  upon  his  close,  which  of  itself 
is  lawful,  but  is  alleged  to  be  wrongful 
towards  an  adjoining  neighbour  by  reason 
of  the  existence  of  some  underground  open- 
ings between  their  two  closes,  reason  and 
good  sense  would  seem  to  require  that  he 
should  know  or  have  t^he  means  of  know- 
ledge of  the  existence  of  the  openings.  How 
can  a  man  be  said  to  be  negligent  when  he 
is  ignorant  of  the  existence  of  the  circum- 
stances which  require  the  exercise  of  care  1 
But,  as  I  have  before  said,  I  think  the 
second  question,  and  therefore  necessarily 
the  first,  is  concluded  by  authority. 

In  the  case  of  Trower  v.  Chadtvick  (12)  a 
cause  of  action  alleged  in  the  declaration  was 
that  the  defendant  was  owner  and  occupier 
of  a  vault  and  walls,  and  was  about  to  pull 
them  down,  and  that  it  was  his  duty  to  use 
due  care  and  skill  in  pulling  them  down, 
but  that  he  did  not  do  so,  and  thereby  plain- 
tiff's vault  and  '^alls  were  damaged.  The 
Court  of  Common  Pleas  held  that  this  duty 
was  imposed  by  law,  and  that  a  breach 
which  alleged  that  the  defendant  conducted 
himself  so  carelessly,  negligently,  and  un- 
skilfully in  pulling  down  his  vault  and 
walls  as  thereby  to  injure  the  plaintiff's 


vault  and  walls,  afforded  and  was  a  good 
cause  of  action.     Error  was  brought,  and 
in  the  judgment  of  the  Court  of  Exchequer 
Chamber  the  judgment  of  the  Court  of 
Common  Pleas  was  declared  to  be  erroneons, 
in  the  most  direct  and  express  terms.  Baroii 
Parke  said,  ''The  duty  aUeged  was  to  use  due 
care  and  skill  in  pulling  down  the  vault  and 
walls  adjoining  the  plaintiff's  vault  and 
walls,  so  that,  for  want  of  such  care  and 
skill,  the  plaintiff's  vault  and  walls  should 
not  be  damaged ;  and  the  breach  was,  that 
the  defendant  did  not  use  such  due  care 
and  skill,  and  that  by  reason  thereof  da- 
mage ensued."      He  then  proceeds  thus; 
"  The  question  is,  whether  tiie  law  imposes 
upon  the  defendant  an  obligation  to  take 
such  care  in  pulling  down  his  vault  and 
walls  as  that  the  adjoining   vanlt  shall 
not  be  injured.     Supposing  this  to  be  so, 
when  the  party  is  cognisant  of  the  existence 
of  the  vault,  we  are  of  opinion  that  no  such 
obligation  can  arise,  unless  there  be  aa 
averment  that  the  defendant  knew  of  its 
existence,  for  one  degree  of  care  would  be 
required  when  no  vault  exists,  but  the  soil 
is  left  in  its  natural  state;  anot^ier  where 
there  is  a  vault;  and  another  and  still  greater 
degree  of  care  would  be  required  where  the 
adjoining  vault  was  in  a  weodc  and  firagile 
condition ;  and  how  is  the  defendant  to 
ascertain  the  precise  d^ree  of  care  and 
caution  the  law  requires  of  him,  if  he  has 
no  notice  of  the  existence  or  of  the  nature 
of   the    structure  1      We    tiiink    that  no 
such  obligation  exists  in  the  absence  of 
notice." 

Now,  substituting  defendants'  reservoir 
for  defendant's  vault  and  walls  in  Trmver  v. 
Chadwick  (12),  and  plaintiff's  close  and  coal 
mine  for  the  plaintiff 's  vault,  the  cases  seem 
to  be  identical.  I  can  perceive  no  distinc- 
tion, and  I  therefore  think  botii  questions 
ought  to  be  answered  in  the  negative,  and 
that  the  defendants  are  entitled  to  our  judg- 
ment. 

I  have  already  referred  to  the  judgment 
of  my  Brother  BramweU,  which  I  have 
carefully  read  and  considered,  but  I  cannot 
concur  in  it.  I  entertain  no  doubt,  that  if 
the  defendants  directly  and  by  their  imme- 
diate act  cast  water  upon  Uie  pliuntiff's 
land,  it  would  have  been  a  trespass,  and 
that  they  would  have  been  liable  to  an 
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action    for    it.    But   this    thej  did   opt 
da      What   ihej  did  was,  to  dig  a  re- 
aervoir  in  their  own  land,  and  put  water 
in  it,    which,   by   underground  openings 
of  which  they  were  ignorant,  escaped  into 
the  plaintiff's  land.     I  think  this  is  a 
very  different  thing  from  a  direct  casting  of 
water  upon  the  land,  and  that  the  legal 
liabilities  consequent  upon  it  are  governed 
by  a  different  principle.     So  also,  I  do  not 
think  the  cases  cited  by  him  as  in  point  of 
principle  in  favour  of  the  plaintiff,  really 
are  so.  In  Bonomi  v.  Bctckkouae  ( 11 ),  the  aet 
done  by  the  defendant  was  removing  the 
natural  and  rightful  support  of  his  neigh- 
hour's  land,  which  at  the  time,  he  must 
have  known  might  and  probably  would  do 
damage.    This  seems  to  me  a  very  diff^ent 
thing  from  nuking  a  reswvoir  and  filling  it 
with  water,  frem  which  no  one  supposed 
any  damage  would  arise.     As  to  the  ease 
of  TenatU  Vj  €hldnnn  (2).    I  cannot   un- 
derstand what  difficulty  there  was  in  it, 
•r  how  it  can  be  an  authority  in   Uie 
present    case.     Judgment   had    gone    by 
default ;   the  motion    was    in    arrest    of 
judgment ;  and  the  declaration  cont4uned 
an  averment   that  the  defendant  dtbuit 
H  mUbat   to  repair  a  wall  between  the 
plaintiff's  and  the  defendant's  closes,  and 
that  by  reason  of  the  want  of  repair  of  the 
wall  Ihe  damage  ensued.     This  averment 
was  admitted  to  be  true  by  the  form  of  the 
proceedings,  and  being  admitted,  I  cannot 
myself  see  where  the  difficulty  was  as  to 
the  defendant's  liability,  or  how  the  case 
can  be  an  authority  where  no  such  liability 
to  repair  is  admitted  to  exist.     It  is  not 
alleged  in  the  present  case  that  the  defen- 
daiits  were  under  a  liability  to  stop  up  the 
opening  in  their  own  land  from  the  adjoin- 
ing land.     I  therefore  retain  the  opinion 
I  originally  formed.    I  think  this  case  is 
governed  by  Trower  v.  Ghadtoick  (12),  and 
that  to  hold  the  defendants  liable  for  any 
negligence,  would  be  to   constitute  them 
insurers,  which  I  am  of  opinion  would  be 
contrary  to  legal  analogy  and  principle. 

FoixocK,  C.B.  (20). — The  question  in 
this  case  is,  in  my  judgment,  one  of 
great   difficulty,    and    therefore    of  much 

(20)  The  judgment  of  Pollock,  G.B.  wm  read 
by  Channell,  B.,  who  wu  not  himself  present 
during  the  argument  of  the  case. 

Nxw  Sbriss,  34.— Bxohrq. 


doubt  Appar^tiy  it  has  never .  before 
been  the  subject  of  lit^atioU)  for,  the 
Beports  are  without  any  decided  case 
in  point,  and  the  books  of  authority 
are  silent  on  the  immediate  matter, ,  ai\d 
afford  only  indirect  assistance.  The  generfd 
question  is,  for  what  acts  done  on  jbos  own 
land  (and  apparently  quite  lawful)  is  the 
owner  of  an  estate  liable  if  it  should  turn 
out  in  the  result  that  damage  is.  thereby 
occasioned  to  the  estate  of  another  (who 
may  be  an  immediate  or  a  distant  neigh- 
bour) on  account  of  some  circumstance 
entirely  unknown  to  the  proprietor  who 
causes  the  act  to  be  done  ? 

I  quite  agree  with  my  Brother  Bram- 
well,    that  in  a  case  like  the  present  it 
is  most  important  to  ascertain  the  prin- 
ciple on  which    a    decision    should  pro- 
ceed.    As  one  mode  of  dcdng  so,  I  will 
assume  that  the  communication  by  which 
the  water  escaped  from  the  defendantB* 
to  the  plaintiff's  estate  was  a  natural  one. 
There  are  several  counties  in  England — 
Derbyshire  especially — where   this  might 
occur;    where    a   natural  communication 
might  .cause  water  to  pass  underground  to 
a  distant   property,    such  communication 
being  wholly  unksiown  and  unsuspected 
by  either  party.     Now,  in  such  a  case, 
would  the  distant  neighbour  have  a  right 
of  action  if,  in  consequence  of  an  attempt 
to    form    an    artificiid    piece    of    water, 
whether    for    utility    or    ornament,     the 
water  escaped  into  an  underground  chan- 
nel and  did  damage  beyond  the  limits  of 
the  pn)perty  on  which  the  reservoir  was 
formed?  I  see  no  ground  on  which  an  action 
could  be  maintained  for  the  danis^e  arising 
under  such  circumstances.   Well,  then,  if 
the  underground  communication   be    the 
result  of  the  complainii^  party    having 
exercised  his  right  to  take  the  minerals, 
docs  that  give  him  a  better  right  to  com- 
plain 1 1  own  I  think  not,  and  I  agree  with  my 
Brother  Martin  that  no  action  will  lie.    It 
appears  to  me  that  my  Brother  Bramwell  ^ 
assumes  too  strongly  that  the  complainant 
had  a  right  to  be  free  from  what  is  called 
foreign  water.    That  may  be  so  with  refer- 
ence to  surface  rights,  but  I  am  not  prepared 
to  hold  that  it  applies  ti>  every  possible 
way  in  which  water  may  happen  to  come. 
There  being  therefore    no   authority  for 
bringing  such  an  action,  I  think  the  safer 
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coiinie  is  to  decide  in  favour  of  the  defen- 
dants. 

With  respect  to  the  negligence  of  the 
engineer  employed  to  make  the  reservoir, 
it  is  not  stated  in  what  it  consisted,  nor  is 
it  shewn  that  it  is  such  as  would  make  the 
owner  of  the  land  res{>on8ible ;  and  any 
liability  arising  from  the  acts  of  the 
engineer  is  more  a  question  of  &ct  than 
of  law. 

JndgTMntfcr  the  defendants. 


1865. 
June  3, 


.} 


CHAPMAN  V.  COTTBELL. 


Promissory  Note  —  Common  Law  Pro- 
cedure Act,  1852  (15  <t  16  Vict,  c,  76), 
s.  18. — Origin  of  Cause  of  Action — Note 
made  Abroad,  hut  delivered  in  England. 

The  defendant,  a  British  subject  resident 
in  Florence,  signed  tujo  promissory  notes 
there,  as  joint  and  several  maker  loith  his 
brother  in  London,  to  whom  he  sent  them  by 
post.  His  brotlier  then  also  signed  them,  afid 
delivered  the^n  in  London  to  the  payees: — 
Held,  in  accordance  unth  Cox  v.  Troy(l), 
that  the  cause  of  action  arose  when  the  notes 
were  delivered  to  the  payees  in  this  country, 
and  that  the  defendant  coftld  therefore  be 
sued  Jiere  under  the  1 8^A  section  of  the  Com- 
mon Law  Procedure  Act,  1852. 

It  appeared,  from  the  affidavit  of 
CJeorge  Cottrell,  the  defendant's  brother, 
that,  in  pursuance  of  an  arrangement  made 
between  George  Cottrell  and  the  Union 
Bank  of  London  (of  which  the  plaintiff  was 
one  of  the  registered  public  officers),  the 
defendant,  who  was  resident  at  Florence  in 
the  kingdom  of  Italy,  was  to  join  his 
br(»ther  in  giving  some  security  to  the  bank 
for  a  balance  due  to  them  from  George 
Cottrell,  who  accordingly  wrote  and  sent 
to  Florence  to  the  defendant  the  two  pro- 
missory notes  for  300/.  each,  ujwn  which 
this  action  was  brought  The  defendant 
there  attached  his  signature  to  the  notes, 
and  returned  them  by  the  post  to  his 
brother,  who  afterwards  signed  them  him- 
self and  sent  them  to  the  Union  Bank.  At 
the  time  the  notes  became  due,  the  defen- 

(1)  5  B.  &  Aid.  474. 


dant's  brother  had  not  paid  the  balance  due 
from  him  to  the  bank ;  and  this  action  was 
therefore  afterwards  brought  against  the 
defendant. 

The  notes  were  in  the  following  form : 
<<£300.  ,  London.  30th  Dec  1863. 

'^  Three  months  after  date  we  jointly  and 
severally  promise  to  pay  to  the  Union  Bank 
of  London  three  hundred  pounds  value 
received. 

"  Geo.  E.  CottreL 
"  Heniy  CottreH" 
'  A  summons  having  been  taken  out  at 
chambers  to  set  aside  the  writ,  J^c,  on  the 
ground  that  the  cause  of  action  did  not 
arise  within  the  jurisdiction,  but  that  it 
arose  on  the  defendant  Henry  Cottrell 
signing  the  notes  at  Florence, — Pioott,  B. 
referred  the  matter  to  the  Court ;  and 

Henry  James  now  applied  for  a  rale 
to  shew  cause  why  the  writ  and  all  sub- 
sequent proceedings  should  not  be  set  aside 
for  irregularity  on  the  above  ground. — ^The 
"  cause  of  action,"  in  the  18th  section  of  the 
Common  Law  Procedure  Act,  1852,  means 
the  whole  cause  of  action — Sichel  v.  Bcr(^ 
(2),  in  which  case 'Pollock,  C.B.  says  that 
"  it  is  not  because  the  breach  of  the  con- 
tract was  in  this  country  that  the  cause 
of  action  is  within  the  jurisdiction."  Tbe 
mere  writing  of  his  name  by  the  defendant 
in  Florence  is  part  of  the  cause  of  action* 
In  Roffy.  Miller  (3),  where  the  question 
turned  on  9  A  10  Vict,  a  128.  (the  City 
Small  Debts  Act),  the  bill  was  accepted  in 
Piccadilly  and  delivered  to  the  plainti^  at 
Billingsgate,  out  of  the  jurisdiction  ;  and 
Creaswell,  J.  said,  "  The  cause  of  action  was 
not  the  delivery  of  the  bill  at  Billingsgate, 
but  its  unrevoked  acceptance  in  Piccadilly." 
And  in  Wilde  v.  Sheridan  (4)  (turning 
upon  9  &  10  Vict.  c.  95,  the  Coun^  Court 
Act),  Coleridge,  J.  said  that  Roff  v.  MUler 
(3)  was  well  decided.  The  contract  of 
acceptance  j-esults  from  the  mere  writing  by 
the  acceptor  on  the  bill  without  delivery; 
the  acceptor  does  not  deliver  the  bill,  in  the 
same  sense  as  the  drawer  or  the  indorser 
delivers  it  An(ikthe  maker  of  a  promissory 
note  stands  on  the  same  footing  as  the 
acceptor  of  a  bill  of  exchange. 

(2)  B3  Law  J.  Kep.  (n.s.)  Exdi.  179  :  a.  c  S 
H.  ft  C.  954. 

(3)  19  Law  J.  Bep.  (n.s.'^  C.P  278. 

(4)  21  Law  J,  Rep.  (n.s.)  Q.B.  260. 
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[Martin,  B. — But  the  case  of  these  pro- 
missory notes  is  different;  the  defendant 
signed  the  notes  abroad,  and  sent  them  over 
here  to  have  them  delivered.  Cox  v.  Troy 
(1)  is  a  direct  authority  that  there  must  be 
something  equivalent  to  deliveiy,  to  make 
the  contract.] 

The  case  only  shews  that  the  acceptance 
may  be  revoked  before  delivery.  The  mere 
writing  on  the  paper  is  still  part  of  the  cause 
of  action. 

Lush  and  Shaw  appeared  to  shew  cause 
in  the  first  instance,  but  were  not  called 
upon. 

Mabtin,  B. — ^The  question  here  is,  where 
was  the  contract  made  by  the  defendants, 
in  London  or  in  Florence  1  There  can  be  no 
doubt  that  the  contract  was  made  in  London, 
for  there  was  no  contract  until  the  note  was 
delivered  to  the  plaintiffs  by  the  agent  of 
the  defendant  in  London.  The  judgment 
in  Car  V.  Troy(\)  proceeds  entirely  on  the 
ground  that  the  defendant  did  not  deliver 
tibe  bill  after  he  had  written  his  acceptance. 
Abbott,  C.J.  there  said,  that  the  finding  that 
the  defendant  did  accept  the  bill  did  not 
seem  to  mean  more  than  that  at  one  period 
he  did  write  an  acceptance  on  it ;  and  at  that 
time  was  minded  to  accept  it ;  and  that  the 
question  therefore  was,  "  whether  he  was  at 
liberty,  on  an  alteration  of  circumstances, 
to  erase  the  words  before  he  delivered  out 
the  bill  to  the  holder."  So  Bayley,  J.  says, 
"  I  have  no  difficulty  in  saying,  from  prin- 
ciples of  common  sense,  that  it  is  not  the 
mere  act  of  writing  on  the  bill,  but  the  mak- 
ing a  communication  of  what  is  so  written, 
that  binds  the  acceptor."  And  Holroyd,  J. 
takes  the  same  view.  I  entirely  agree  with 
them;  and  I  am  therefore  clear  ^t  there 
never  was  any  cause  of  action  in  this  case 
until  the  notes  were  delivered  to  the  payees 
by  the  defendant's  agent  in  England. 

B&AMWELL,  B. — I  am  of  the  same  opinion. 
The  bank  had  no  interest  whatever  in  this 
paper  till  it  was  delivered  over  to  them  by 
the  defendant's  brother  in  this  country,  and 
then  only  was  there  any  contract  by  the 
defendant  ^ 

[CuANNELL,  B.  had  left,  having  pre- 
viously intimated  that  he  agreed  with  the 
rest  of  the  Court.] 

Rtile  refused. 


NkW  SlRIBS,  84.— EXOHEQ. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Error  from  the  Court  of  Exchcijuer.^ 

1865.         \     SYMONS    AND   ANOTHEB,    V, 

June  21.    j       OEORQE  and  othebs.* 

Debtor  and  Creditor — Creditor^  Deed — 
Bankruptcy  Act,  1861,  24  <k  25  Vict. 
c,  134,  sections  192, 194, 197. — Non- Assent 
of  requisite  Number  of  Creditors. 

The  plaintiffs  were  trustees  under  a  deed 
of  assignment  for  the  benefit  of  creditors^ 
which  purported  to  he  made  under  the  Bank- 
ruptcy Acty  1861,  and  was  in  the  form 
given  in  Schedule  D,  of  that  act.  The  deed 
was  duly  exec^ited,  attested,  stamped  and 
registered,  according  to  the  provisions  of 
section  192,  btU  was  not  a^ented  to  by  the 
requisite  m^ority  of  creditors.  Tlie  defen- 
dants were  assignees  of  t?ie  estate  of  certain 
bankrupt  creditors  of  the  debtor ,  and  a 
fL  fa.  having  been  issued  against  his  pro- 
perty by  the  defendants  an  interpleader 
issue  was  directed : — Held,  by  the  Court  of 
Exchequer  Chamber,  that  the  deed  was  valid 
to  pass  the  propei'ty,  and  that  the  plaintiffs 
were  entitled  to  the  verdict. 

This  was  an  appeal  by  the  defendants 
against  a  decision  of  the  Court  of  Ex- 
chequer, discharging  a  rule  to  enter  a  ver- 
dict in  their  favour.  The  decision  in  the 
Court  below,  which  will  be  found  reported 
in  33  Law  J.  Rep,  (n.s.)  Exch.  231,  was 
upon  an  interpleader  issue.  The  plaintiffs 
were  trustees  under  a  deed  of  assignment, 
executed  by  one  John  Cooke,  for  the 
benefit  of  his  creditors.  The  deed  pur- 
ported to  be  made  in  pursuance  of  the 
Bankruptcy  Act,  1861,  and  was  executed, 
attested,  stamped  and  registered  in  accord- 
ance with  section  192.  of  the  Bankniptcy 
Act,  and  possession  of  the  property  was 
given  to  the  plaintiffs  as  trustees,  imme- 
diately on  the  execution  of  the  deed ;  but 
there  was  no  evidence  at  the  trial  to  shew 
that  the  deed  was  assented  to  by  the  requi- 
site majority  of  creditors.  The  defendants 
were  assignees  of  the  estate  of  certain 
bankrupt  creditors  of  the  said  John  Cooke, 
and  they  issued  a  writ  of  fi,  fa,  on  the 
1 4th  of  January  1 864.  The  Judge  who  tried 
the  cause  directed  a  verdict  for  the  plain- 

*  Decided  in  the  SittingB  after  Trinity  Term, 
1865,  coram  Grompion,  J.,  Willes,  J.,  B^les,  J., 
Blackburn,  J.,  Keating,  J.  and  Shee,  J. 
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tiffs,  with  leave  to  move  to  enter  it  for  the 
defendants.  A  rule  was  accordingly  ob- 
tained ;  and  was,  on  argument,  discharged 
by  the  Court  of  Exchequer. 

Gray  (Cooke  and  Cleave  with  him), 
for  the  appellants  (defendants  in  the 
Court  below). — ^The  question  this  Court 
has  to  decide  is,  whether  section  197.  of 
the  Bankruptcy  Act,  1861,  applies  to  this 
deed  The  deed  is  not  in  conformity  with 
the  provisions  of  section  192.  of  that  act.  It 
has  not  been  assented  to  by  the  prescribed 
number  of  creditors.  The  deed  is  therefore 
void,  and  the  trusts  Ml.  If  the  trusts  are 
incapable  of  execution,  it  is  a  conveyance 
without  consideration,  and  the  deed  is  void. 
It  is  then  only  a  voluntary  conveyance. 
Section  192.  of  the  Bankruptcy  Act  de- 
fines what  deeds  shall  be  valid.  Section 
193.  provides  how  the  deeds  shall  be  regis- 
tered. Section  194.  enacts  that  deeds  shall 
be  registered  in  the  Court  of  Bankruptcy, 
or  otherwise  shall  not  be  received  in 
evidence.  Then  comes  section  197,  which 
provides  that,  ''From  and  after  registration 
of  such  deed  the  debtors,  trustees  and 
parties  to  such  deed,  or  who  have  assented 
to  such  deed,  and  the  effects  of  such  debtor 
shall  be  subject  to  the  jurisdiction  of  the 
Court  of  Bankruptcy,  in  the  same  manner 
as  if  such  debtor  had  been  adjudged  a 
bankrupt"  Then,  what  is  the  meaning  of 
the  words  "such  deed''  in  this  section? 
It  is  submitted  it  means  a  deed  in  con- 
formity with  the  provisions  of  section  192, 
and  this  deed  is  not. 

[Blackburn,  J. — You  have  to  shew  us 
that  the  deed  is  a  bad  deed  at  common  law.1 

It  is  bad  if  it  purports  to  give  aids  ana 
remedies  to  creditors  which  it  cannot  give. 
Ex  parte  Alexander  (1)  is  an  authority  that 
trustees  and  creditors  under  a  deed  which 
is  to  operate  under  the  Bankruptcy  Act, 
1861,  are  to  have  the  same  powers  and 
privileges  as  assignees  would  have  in  case  of 
an  adjudication  in  bankruptcy.  A  creditor 
who  signed  this  deed  expected  to  have  those 
powers  and  privileges.  The  concluding 
words  of  section  197,  "to  be  administered 
as  in  bankruptcy,"  mean  that  all  the  powers 
contained  in  the  Bankruptcy  Act  are  to  be 
exercisable,  viz.  power,  firstly,  to  examine  a 
debtor  and  discover  estate ;    secondly,  to 


dispute  the  debts  of  creditors,  if  necessary. 
It  is  by  no  means  the  same  thing  to  have 
this  done  by  trustees  at  their  option.  Be- 
sides a  mortgagor  at  common  law  may  have 
his  action  and  keep  his  security,  but  in 
Bankruptcy  he  must  obtain  an  order  to  sell 
the  security,  and  can  only  prove  for  the 
balance,  lliere  is  also  no  remedy  in  case 
of  fraudulent  preference.  He  dted  Topping 
V.  Keysell{2). 

H,  Mattheios,  for  the  respondents  (plain- 
tiffs in  the  Court  below),  was  not  called  upon. 

CsoMPTON,  J. — ^We  are  all  of  opinion  that 
the  judgment  of  the  Court  of  Exchequer 
was  right,  and  ought  to  be  affirmed.  We 
think  this  deed  is  a  good  deed  at  common 
law.  The  trusts  of  the  deed  are  by  no 
means  impossible.  It  is  no  uncommon 
provision  in  deeds  of  this  description,  that 
the  property  of  a  debtor  shall  be  adminis- 
tered as  it  would  be  in  the  Court  of  Bank- 
ruptcy. It  has  been  said  that  the  rights 
of  a  mortgagor  would  not  be  the  same 
under  this  deed  as  they  would  be  if  the 
debtor's  estate  were  administered  in  Bank- 
ruptcy; that  in  administering  the  estate 
in  the  Court  of  Bankruptcy  a  mortgagee 
must  obtain  an  order  to  sell  any  security 
he  may  hold,  and  can  only  prove  for  the 
balance  due  to  him,  whereas  he  might 
under  this  deed  retain  the  security,  and 
prove  for  the  amotmt  of  his  whole  debt 
It  is  also  objected  that  there  is  no  power 
under  this  deed  to  recover  back  property 
parted  with  by  a  debtor  by  way  of  frau- 
dulent preference.  It  is  also  said  that 
at  common  law  the  property  would  pass 
immediately;  but  I  do  not  see  that  the 
deed  imposes  any  hardship  upon  any  one. 
Any  dissenting  creditor  may  file  h^  bill 
in  Chancery,  and  obtain  relief.  It  is 
objected  that  the  trustees  under  this  deed 
may,  if  they  please,  reject  some  claims. 
That  would  be  a  breach  of  trust,  for  which 
any  person  who  is  an  object  of  the  trust 
may  have  a  remedy.  I  think  my  Brother 
Martin  puts  the  judgment  in  the  Court 
below  upon  the  proper  ground,  viz.,  that  a 
man  has  a  right  to  convey  his  property  to 
trustees  upon  such  trusts  as  he  may  think 
fit,  provided  he  has  power  to  dispose  of  the 
property.  I  can,  however,  quite  understand 


(1)  lI>eOez,&&S.  311. 


(2)  33  Law  J.  Rep.  (h.s,)  C.P.  225. 
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[Mabtin,  B. — But  the  case  of  these  pro- 
missory notes  is  different;  the  defendant 
signed  the  notes  abroad,  and  sent  them  over 
here  to  have  them  delivered-  Cox  v,  Troy 
(1)  is  a  direct  authority  that  there  must  be 
something  equivalent  to  delivery,  to  make 
the  contract.] 

That  case  only  shews  that  the  acceptance 
may  be  revoked  before  delivery.  The  mere 
writing  on  the  paper  is  still  part  of  the  cause 
of  action. 

Lnish  and  Shaw  appeared  to  shew  cause  in 
the  first  instance,  but  were  not  called  upon. 

Martin,  B. — ^The  question  here  is,  where 
was  the  contract  made  by  the  defendants, 
in  London  or  in  Florence?  There  can  be  no 
doubt  that  the  contract  was  made  in  London, 
for  there  was  no  contract  until  the  note  was 
delivered  to  the  plaintiffs  by  the  agent  of 
the  defendant  in  London.  The  judgment 
in  Cox  V.  Troy  (1)  proceeds  entirely  on  the 
ground  that  the  defendant  did  not  deliver 
the  bill  after  he  had  written  his  acceptance 
Abbott,  C.J.  there  said,  that  the  finding  that 
the  defendant  did  accept  the  bill  did  not 
seem  to  mean  more  than  that  at  one  period 
he  did  write  an  acceptance  on  it,  and  at  that 
time  was  minded  to  accept  it ;  and  that  the 
question  therefore  was  "  whether  he  was  at 
liberty,  on  an  alteration  of  circumstances, 
to  erase  the  words  before  he  delivered  out 
the  bill  to  the  holder."  So  Bayley,  J.  says, 
"I  have  no  difficulty  in  saying,  from  prin- 
ciples of  common  sense,  that  it  is  not  the 
mere  act  of  writing  on  the  bill,  but  the  mak- 
ing a  communication  of  what  is  so  written, 
that  binds  the  acceptor."  And  Holroyd,  J. 
takes  the  same  view.  I  entirely  agree  with 
them ;  and  I  am  therefore  clear  that  there 
never  was  any  cause  of  action  in  this  case, ' 
until  the  notes  were  delivered  to  the  payees 
by  the  defendant's  agent  in  England. 

Beam  WELL,  B. — lam  of  the  same  opinion. 
The  bank  had  no  interest  whatever  in  this 
paper  till  it  was  delivered  over  to  them  by 
the  defendant's  brother  in  this  country,  and 
then  only  was  there  any  contract  by  the 
defendant. 

[Channell,  B.  had  left,  having  pre- 
viously intimated  that  he  agreed  with  the 
rest  of  the  Court.] 

Ruk  refused. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Exchequer,) 

1865.         \     8YM0NS   AND   ANOTHER.    V, 
June  21.      i  GEOEGB   AND    OTHEBS.* 

Debtor  and  Creditor  —  24  d;  25  VicL 
c.  134,  sections  192,  194,  197.— Trust  Deed 
— Nonr Assent  of  requisite  Number  of  Credi- 
tors— Control  of  Court  of  Bankruptcy, 

A  trust  deed  was  in  the  form  given  in 
Schedule  D.  of  the  Bankruptcy  Act,  1861, 
and  was  registered,  dsc.y  pursuant  to  section 
192.  of  thai  act,  but  was  not  assented  to 
by  the  prescribed  majority  of  creditors  : — 
Held,  affirming  the  judgment  of  the  Court 
of  Exchequer,  that  such  deed  was,  by  virtue 
of  sections  194.  and  197.  of  that  act,  sub- 
ject to  tlie  jurisdiction  of  the  Court  of  Bank- 
ruptcy. 

This  was  an  appeal  by  the  defendants 
against  a  decision  of  the  Court  of  Ex- 
chequer, discharging  a  rule  to  enter  a  ver- 
diet  in  their  favour.  The  case  in  the  Court 
below,  which  wiU  be  found  reported  in 
Z^Law  J,  Rep.  (n.s.)ExcL  231,  was  an  in- 
terpleader issue  directed  by  Bramwell,  B. 
The  plaintiffs  were  trustees  under  a  deed 
of  assignment,  executed  by  one  John  Cooke, 
for  the  benefit  of  his  creditors.  The  deed 
purported  to  be  made  in  pursuance  of  the 
Bankruptcy  Act,  1861,  and  was  executed, 
attested  and  registered  in  accordance 
with  section  192.  of  the  Bankruptcy  Act, 
and  possession  of  the  property  was  given 
to  the  plaintiffs  as  trustees,  immediately 
on  the  execution  of  the  deed ;  but  there 
was  no  evidence  at  the  trial  to  shew  that 
the  deed  was  assented  to  by  the  requisite 
majority  of  creditors.  The  defendants 
were  assignees  of  the  estate  of  certain 
bankrupt  creditors  of  the  said  John  Cooke, 
and  they  issued  a  writ  of  ^.  fa.  on  the  14th 
of  January  1864.  The  question  for  the 
opinion  of  the  Court  was,  whether  the 
deed  was  subject  to  the  jurisdiction  of 
the  Court  of  Bankruptcy. 

Gray  {Cooke  and  Cleave  with  him), 
for  the  appellants,  defendants  in  the 
Cqurt  below. — The  question  this  Court 
has  to  decide  is,  whether  section  197.  of 

*  Decided  in  the  Sittings  ader  Trinity  Term, 
1865,  coram  Crom|iton,  J.,  Willes,  J..  Bylea,  J., 
Blackburn,  J.,  Keating,  J.  and  Shee,  J. 
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the  Bankruptcy  Act,  1861,  applies  to  this 
deed.  The  deed  is  not  in  conformity  with 
the  provisions  of  section  192.  of  that  act. 
It  has,  no  doubt,  been  executed,  attested 
and  registered,  and  is  in  the  form  given  in 
Schedule  D.  of  the  Bankruptcy  Act ;  but  it 
is  not  assented  to  by  the  prescribed  number 
of  creditors.  The  deed  is  therefore  void, 
and  the  trusts  fail.  If  the  trusts  are  in- 
capable of  execution,  it  is  a  conveyance 
without  consideration,  and  the  deed  is  void. 
It  is  then  only  a  voluntary  conveyance. 
Section  192.  of  the  Bankruptcy  Act  de- 
fines what  deeds  shall  be  valid.  Section 
193.  provides  how  the  deeds  shall  be  regis- 
tered. Section  194.  enacts  that  deeds  shall 
be  registered  in  ,the  Court  of  Bankruptcy, 
or  otherwise  shall  not  be  received  in  evi- 
dence. Then  comes  section  197,  ♦which 
provides  that,  "  From  and  after  pegistrati(Mi 
of  such  deed  the  debtors,  trustees  and 
parties  to  such  deed,  or  who  have  assented 
to  such  deed,  and  the  effects  of  such  debtor 
shall  be  subject  to  the  jurisdiction  of  the 
Court  of  Bankruptcy,  in  the  same  manner 
as  if  such  debtor  had  been  adjudged  a 
bankrupt''  Then,  what  is  the  meaning  of 
the  words  "such  deed"  in  this  section? 
It  is  submitted  it  means  a  deed  in  cf>n- 
formity  with  the  provisions  of  sefction  192, 
and  this  deed  fs  not. 

[Blackburn,  J. — You  have  to  shew  us 
that  the  deed  is  a  bad  deed  at  common 
law.] 

It  is  bad  if  it  purports  to  give  aids  and 
remedies  to  creditors  which  it  cannot  give. 
Ex  parte  Alexander  (1)  is  an  authority  that 
trustees  and  creditors  under  a  deed  which 
is  to  operate  under  the  Bankruptcy  Act, 
1861,  are  to  have  the  same  powers  and 
privileges  as  assignees  would  have  in  case  of 
an  adjudication  in  bankruptcy.  A  creditor 
who  signed  this  deed  expected  to  have  those 
powers  and  privileges.  The  concluding 
words  of  section  197,  "to  be  administered 
as  in  bankruptcy,"  mean  that  all  the  powers 
contained  in  the  Bankruptcy  Act  are  to  be 
exercisable,  viz.  power,  firstly,  to  examine  a 
debtor  and  discover  estate ;  secondly,  to 
dispute  the  debts  of  creditors,  if  necessary. 
It  is  by  no  means  the  same  thing  to  have 
this  done  by  trustees  at  their  option.  Be- 
sides, a  mortgagor  at  common  law  may  have 


his  action  and  keep  his  secmity,  but  in 
Bankruptcy  he  most  obtain  an  order  to  sell 
the  security,  and  can  only  prove  for  the 
balance.  There  is  also  no  remedy  in 
case  of  fraudulent  preference.  But  if  the 
trusts  of  the  deed  cannot  be  carried  out, 
they  must  be  struck  out  of  the  deed,  and 
there  remains  but  a  mere  volmitaiy  con- 
veyance, which  is  v<ttd. — He  dted  Top- 
ptTtg  V.  Keysell  (2). 

H,  Mattketps,  for  the  respondents  (plain- 
tiffs in  the  Court  below),  was  not  called  upon. 

Crompton,  J. — We  are  all  of  opinion  that 
the  judgment  of  the  Court  of  Exchequer 
was  right,  and  ought  to  be  affirmed.  We 
think  this  deed  is  a  good  deed  at  common 
law.  The  trusts  of  the  deed  are  by  no 
means  impossible.  It  is  no  uncommon 
provision  in  deeds  of  this  description,  that 
the  property  of  a  debtor  shall  be  adminis- 
tered as  it  would  be  in  the  Court  of  Bank- 
ruptcy. It  has  been  said,  that  the  rights 
of  a  mortgagor  would  not  be  the  same 
under  this  deed  as  they  would  be  if  the 
debtor's  estate  were  administered  in  bank- 
ruptcy ;  that  in  administering  the  estate 
in  the  Court  of  Bankruptcy  a  mortjgagee 
must  obtain  an  order  to  sell  any  security 
he  may  hold,  and  can  only  prove  for  the 
balance  due  to  him,  whereas  he  might 
under  this  deed  retain  the  security,  «.d 
prove  for  the  amount  of  his  whole  debt 
It  is  also  objected  that  there  is  no  power 
under  this  deed  to  recover  back  property 
parted  with  by  a  debtor  by  way  of  firau- 
dulent  preference.  It  is  eJso  said  that 
at  common  law  the  property  would  pass 
immediately ;  but  I  do  not  see  that  the 
deed  imposes  any  hardship  upon  any  one. 
Any  dissenting  creditor  may  file  his  bill 
in  Chancery,  and  obtain  relieC  It  is 
objected  that  the  trustees  under  this  deed 
may,  if  they  please,  reject  some  claims. 
That  would  be  a  breach  of  trust,  for  which 
any  person  who  is  an  object  of  the  trust 
may  have  a  remedy.  I  think  my  Brother 
Martin  puts  the  judgment  in  iJie  Court 
below  upon  the  proper  ground,  viz.,  that  a 
man  has  a  right  to  convey  his  property  to 
trustees  upon  such  trusts  as  he  may  think 
fit,  provided  he  has  power  to  dispose  of  the 
property.  I  can,  however,  quite  understand 


(1)  1  De  Gex,  8.  &  S.  811. 


(2)  8d  Lftw  J.  B«p.  ^N.s.)  C.P.  225. 
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that  the  deed  might  have  been  delivered 
as  an  escrow  upon  the  condition  that  the 
provisions  of  section  192.  should  be  com- 
plied with ;  but  if  that  fact  was  in  dispute, 
that  question  should  have  been  left  to  the 
jury.  We  cannot  take  upon  ourselves  to 
decide  that  fact ;  that  would  be  entirely  a 
question  for  the  jury.  The  deed  is  in  the 
form  given  in  Schedule  D.  of  the  Bank- 
mptfly  Act,  but  that  form  is  a  conven- 
tional form,  which  might  be  used  without 
any  reference  whatever  to  the  provisions  of 
section  192.  I  therefore  think  that,  as  the 
trusts  of  l^e  deed  are  not  impossible,  it  is 
a  valid  deed  at  common  law.  I  think  the 
property  vested  in  the  plaintiffs  imme- 
diately on  the  execution  of  the  deed  and 
for  a  good  consideration.  For  these  reasons 
I  am  of  opinion  that  the  judgment  of  the 
Court  below  is  right. 
The  other  Judges  concurred. 

Judgment  affirmed. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Error  from  the  Court  of  Exchequer,  J 

1865.        )       CLABKE  V.  WILLIAMS  AND 

June  22.    i  others.* 


Debtor  and  Creditor — Bankruptcy  Act, 
1861 ; — Deed  of  A  rrangement — Release — 
Plea  in  Bar, 

A  deed  wcu  executed  by  a  debtor  for  the 
benefit  ofhitt  creditors  under  the  Bankruptcy 
Act,  1861.  The  deed  did  not  contain  a 
clauee  of  release : — Held  (affirming  the 
judgm^vU  of  the  Court  of  Exchequer)^  that 
such  a  deed  cannot  be  pleaded  in  bar  to  an 
action. 

Error  was  brought  in  this  case  to  reverse 
the  judgment  of  the  Court  of  Exchequer  in 
favour  pf  the  plaintiff  on  a  demurrer  to 
a  plea(l). 

The  declaration  was  for  goods  baigained 
and  sold,  for  goods  sold  and  delivered,  for 
money  paid  and  for  money  due  on  accounts 
stated 

Plea,  that  after  the  accruing  of  the  plain- 
tiff's claim,  and  after  the  1 1th  of  October 
1861,  the  defendant  was  indebted  to  the 
pUdntiff  and  divers  other  persons;  and  there- 

*  Dticitied  in  the  Sittings  after  Trinity  Term, 
coniui  CromptoD.  J.,  WilieK,  J  ,  ByleSi  J.,  1  Slack- 
bum,  J.,  Keating,  J.  and  fc$hee  J. 

(1)  AhU,  page  60. 


upon  a  deed,  bearing  date  the  SOth  of  Jan- 
uary 1864,  was  made  and  entered  into  and 
executed  by  and  between  the  defendant  W. 
Lewis,  L.  licwis,  J.  Lewis  and  J.  Williams 
of  the  one  part,  and  W.  W.  Lewis  of  the 
other  part,  which  said  deed  was  and  is  as 
follows :  ''  This  deed,  made  the  30th  of 
January  1864,  between  J.  Williams,  W. 
Lewis,  L.  Lewis,  J.  Lewis  and  J.  Williams, 
all  of  <fec.,  of  the  one  part,  and  W.  W. 
Lewis,  of  dfc.,  on  behalf  of  and  with  the 
assent  of  the  undersigned  creditors  of  the 
said  J.  Williams,  W.  Lewis,'  L.  Lewis,  J.  ' 
Lewis  and  J.  Williams  of  the  other  part, 
Witnesseth  that  the  said  J.  Williams,  W. 
Lewis,  L.  Lewis,  J.  Lewis  and  J.  Williams 
hereby  convey  all  their  estate  and  effects 
to  the  said  W.  W.  Lewis  absolutely,  to  be 
applied  and  administered  for  the  benefit  of 
the  creditors  of  the  said  J.  WiUiams,  W. 
Lewis,  L.  Lewis,  J.  Lewis  and  J.  Williams, 
in  like  manner  as  if  the  said  J.  Williams, 
W.  Lewis,  L.  Lewis,  J.  Lewis  and  J.  Wil- 
liams had  been  at  the  date  hereof  duly 
adjudged  bankrupt."  Averments^  that  a 
majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of 
the  defendants  whose  debts  respectively 
amounted  to .  10^  and  upwards  did, 
in  writing,  assent  to  and  approve  of 
the  said  deed,  and  the  said  trustees  ap- 
pointed by  the  deed  executed  the  same, 
and  the  execution  of  the  deed  by  the  de- 
fendant was  attested  by  an  attorney;  and 
within  twenty-eight  days  from  the  execu- 
tion of  the  deed  by  the  defendant,  the  same 
was  produced  and  left,  having  been  first 
duly  stamped,  at  the  office  of  the  Chief 
Registrar  of  the  Court  of  Bankruptcy  for 
the  purpose  of  being  registered,  and  to- 
gether with  such  deed  there  was  delivered 
to  the  Chief  Registrar  an  affidavit  hy  the 
defendant  that  a  majority  representing 
three-fourths  in  value  of  the  creditors  of 
the  defendant  whose  debts  amounted  to 
10/.  and  upwards  had  in  writing  assented 
to  and  approved  of  the  said  deed,  and  also 
stating  the  amount  in  value  of  the  pro- 
perty and  credits  of  the  defendants  com- 
prised in  the  deed,  and  the  deed  did  before 
the  registration  thereof  bear  such  ordinary 
and  ad  valorem  stamp  duties  as  were  pro- 
vided by  the  Bankruptcy  Act,  1861,  in 
that  behalf,  and  immediately  on  the  execu- 
tion of  the  deed  by  the  defendant  posses- 
sion of  all  the  property  comprised  therein 
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of  whioli  the  defendant  oould  give  or  order 
possession  was  given  to  the  said  trusteesy 
and  at  the  time  of  the  execution  of  the 
deed  the  plaintiff  was  a  creditor  of  the 
defendants  in  respect  of  the  claim  herein 
pleaded  to  within  the  meaning  of  the 
Bankruptcy  Act,  18G1,  and  all  conditions 
have  happened  and  been  performed,  and 
all  things  having  happened  -necessary  in 
that  behalf^  the  plaintiff  became  and  was 
and  is  bound  by  the  deed  as  if  he  had 
been  a  party  thereto  and  had  duly  executed 
the  same. 

Demurrer,  and  joinder  in  demurrer.  The 
ground  of  the  demurrer  was,  that  the  deed 
did  not  contain  any  clause  of  release  by 
the  plaintiff  to  the  defendants.  The  Court 
of  Exchequer  delivered  judgment  in  favour 
of  the  plaintiff  on  the  demurrer.  The 
case  in  the  Court  below  is  reported  ante^ 
Exch.  60. 

Crompton^  for  the  plaintiff  in  error. — 
The  question  is,  whether  a  oom|)08ition* 
deed  containing  no  release  clause  can  be 
pleaded  in  bar  to  an  action.  The  point 
has  never  been  decided  in  this  court  It 
is  true  that  the  Court  of  Common  Pleas, 
in  the  case  of  Ei/re  v.  Archer  (2),  held  that 
such  a  deed  cannot  be  pleaded,  and  the 
decision  in  that  case  v/aa  followed  by  the 
Court  of  Exchequer  in  The  Ipjttones  Park 
Iron  Ore  Company  (Limit fit)  v.  PatttnsoH 
(3),  and  by  the  Court  of  Queen's  Bench 
in  Jones  v.  Alorritt  (4),  but  the  [wint  has 
never  been  decided  by  a  Court  of  Error ;  Eip^e 
V.  Archer  (2)  is,  therefore,  the  only  authority 
agauist  the  defendant.  At  first  a  release 
was  not  considered  absolutely  necessary  in 
order  to  render  a  deed  pleadable  in  bar  to 
an  action;  and  Garrfxl  v.  tii^njysmi  (5)  is 
an  authority  that  a  deed,  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  even 
though  it  contain  no  release,  may  be  pleaded 
in  bar  if  the  composition  has  been  tendered, 
as  the  deed  might  be  taken  as  an  accord 
and  satisfaction  if  the  plaintiff  has  accepted 
a  dividend ;  therefore  the  release  clause 
cannot  be  said  to  be  absolutely  necessary. 
This  point  was  not  raised  in  Eyre  v. 
Aixher  (1). 

[Crompton,  J. — What  is  there  in  this 

(2)  16  Com.  B.  Rep.  N.S.  638;  lo.  S3  Law 
J.  Rep.  (N.S.)  C.P.  296. 

(3)  33  Law  J.  Rep.  (n.s.)  Exch.  193. 

(4)  AnU,  Q.B.  90. 

(5)  3  H.  &  C.  896;  b.  c.  anU,  p.  70. 


deed  to  bar  the  ndtl  The  Bankruptcy 
Act  provides  machineiy  for  staying  exe- 
cution, but  the  deed  is  no  bar  to  an  action.] 

The  plea  does  not  state  whether  the  plain- 
tiff has  received  a  dividend  or  not  It  is 
therefore  consistent  with  the  {headings  that 
the  plaintiff  has  accepted  a  dividend  under 
the  deed,  and  Lord  Campbell,  in  Whitmore 
V.  Turquand  {'d),  says,  "Although  ^lis  deed 
contains  no  release  nor  declaration  that  the 
dividend  is  to  be  taken  in  full  satisfaction 
of  the  debt,  the  arrangement  is  in  the  nature 
of  a  cessio  bonorum  under  the  Roman  Civil 
Law,  and  I  think  that  when  a  dividend  has 
been  received  satisfaction  is  to  be  inferred." 
A  creditor  who  has  assented  must  stand 
in  the  same  position  as  a  creditor  who  had 
proved  his  debt  stood  in  under  the  act  of 
1849.  (He  refeired  to  sectirai  182.  of  that 
act) 

Hance^  for  the  defendant  in  error,  was 
not  called  upou. 

Cbompton,  J. — ^There  are  several  autho- 
rities upon  the  validity  of  such  a  deed 
by  way  of  plea  in  bar  to  an  action,  and 
these  authorities  occur  since  the  passing 
of  the  Bankruptcy  Act,  1861,  and  are 
founded  upon  that  statute.  The  funda- 
mental principle  upon  which  all  the  cases 
have  been  decided^  is  that  the  deed  is  only 
a  bar  to  an  action  if  the  statute  makes  it  sa 
The  deed  would  be  no  defence  at  common 
law.  K I  owe  a  man  a  debt,  and  assign  over 
all  my  estate  to  trustees,  tiie  man  has  a  right 
to  get  what  he  can  under  the  assignment, 
and  proceed  for  the  balance.  One  creditor 
is  not  bound  by  the  act  of  another  creditor 
but  by  virtue  of  the  provisions  of  the  statute. 
There  is  no  release  clause  in  the  deed,  and 
there  is  nothing  in  the  plea  to  shew  a  good 
answer  to  the  plaintiff^s  claim;  nor  is  there 
anything  to  shew  that  the  composition  was 
in  the  nature  of  accord  and  satis&ction. 
The  only  question  that  could  be  raised  is 
under  the  197th  section  of  the  Bankruptcy 
Act,  1861,  which  provides  that  the  debtor 
shall  have  the  beuefit  of  the  act  in  the 
same  manner  as  if  the  creditor  had  proved 
his  debt.  This  would  enaUe  a  debtor  to 
come  in  and  stay  execution  ;  but,  upon  the 
ground  stated  in  the  cases  referred  to,  1  am 
of  opinion  that  such  a  deed  cannot  be 
pleaded  in  bar  to  an  action* 

Bylbs,  J. — I  am  of  the  same  opinion. 
(6)  30  Law  J.  Kep.  (n.b.)  Chanc  345. 
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The  deed  is  no  bar  to  an  action,  unless  the 
Bankruptcy  Act  renders  it  a  bar;  but  this 
is  not  so.  The  debtor  s  remedy  should 
be  by  motion  to  stay  execution,  unless  by 
leave  of  the  Bankruptcy  Court  under  the 
198th  section  of  the  act. 
The  other  Judges  concurred. 

Judgment  affirmed. 


1865.      1 
,10.*/ 


KEMPSON    AND    OTHERS    V. 
BOYLE  AND    ANOTHER. 


May  9 

Contract — Broker — Bought  and  Sold 
Notes —  Varia^ice, 

A  contract  made  hy  the  defendants^  who 
iffere  brokers,  in  their  ownname^for  thepur^ 
chajte  of  iron  for  the  plaintiffs,  was  contained 
in  bought  and  sold  notes.  The  notes  differed 
only  in  these  particulars,  that  while  the 
b&ughtrnote  delivered  by  the  brokers  to  the 
plaintiffs  had  the  words  "  Deposit  5s,  per 
ton,  brokerage  0  per  cent.,"  (he  sold-note 
contained  the  tvords  ^^  Deposit  (blank); 
brokerage  ^  per  cent": — Held,  that  parol 
evidence  teas  admissible  to  shew  an  arrange- 
ment between  the  brokers  and  the  plaintiffs, 
by  which  they  required  the  latter  to  pay  a 
deposit  of  5s.  per  ton,  and  that  the  apparent 
variance  betteeen  the  notes,  so  explained  by 
the  usage  of  the  parties,  was  not  m/Uerial, 

Declaration  by  the  assignees  of  Alfred 
Barker  and  Anne  Maria  Barker,  bankrupts, 
on  the  common  indebitatus  counts. 

Pleas — Never  indebted;  payment  to 
die  bankrupts  before  bankruptcy,  and  vrith- 
out  notice  by  the  defendants  of  any  prior 
act  of  bankruptcy;  and  set-off  of  money 
due  from  the  bankrupts  before  bankruptcy. 
Issues  thereon. 

The  action  was  tried,  at  the  Warwickshire 
Spring  Assizes,  1865,  before  Willes,  J., 
when  it  appeared  that  the  plaintiffs  were 
assignees  of  Barker  &  Co.,  bankrupts,  who, 
as  metal-dealers  in  Birmingham,  had  en- 
tered into  large  tr^sactions  with  the 
defendants,  metal-brokers  in  London.  The 
defendants  used  to  make  purchases  for 
Barker  &  Co.,  buying  in  their  own  name, 
and  selling  to  Barker  &  Co.  in  their  own 
name,  and  requiring  from  them  a  standing 
deposit  of  5s,  a  ton  on  all  purchases  of 
iron  made  to  their  order.     The  defendants 

*  Dedded  in  Easter  Tenn. 


were  also  occasionally  authorized  to  sell 
for  Barker  &  Co.,  but  were  not  required  in 
such  case  to  pay  any  deposit. 

On  the  3l8t  of  December  1863  the 
defendants  purchased  from  Newby  &  Co, 
in  their  own  name  for  Barker  <fe  Co. 
5,000  tons  of  iron,  to  be  delivered  in  the 
following  April.  Barker  <k  Co.  being  unable 
to  pay  the  usual  deposit,  it  was  arranged 
that  the  defendants  should  hold  certain 
copper,  then  in  their  hands,  belonging  to 
Barker  <&  Co.,  as  security  for  the  amount  of 
the  deposit.  The  iron  was  re-sold  by  the 
defendiants  at  a  loss,  and  they  repaid  them- 
selves the  difference  out  of  the  proceeds  of 
the  copper,  which  had  yielded  a  large 
profit  Barker  A  Co.  became  bankrupts 
on  the  26th  of  February  1864,  and  the 
assignees  sought  to  recover  in  this  action 
the  amount  of  the  profit  on  the  sales  of 
copper  the  defendants  claiming  to  set  off 
against  the  i>rofit  on  the  copper  the  loss 
arising  from  the  sale  of  the  iron.  The 
plaintiffs  contended  that  there  was  no 
valid  contract  made  by  the  defendants,  as 
brokers,  between  the  bankrupts  and  the 
sellers  of  the  iron,  and  in  support  of  their 
view  relied  on  a  variance  between  the 
terms  of  the  bought  and  sold  notes  in 
which  the  contract  was  contained. 

The  defendants  maintained  that,  as  they 
had  made  a  binding  contract  between  the 
bankrupts  and  the  sellers  of  the  iron, 
and  the  plaintiffs  were  not  ready  to 
complete^  they  had  a  right  to  indemnify 
themselves. 

The  note  delivBred  to  Barker  &  Co.  was 

as  follows : 

''  AllhallowB  Chambers,  Lombard  Street, 
London,  Slat  December  1863. 

*'  BouglU  for  account  of  Messrs.  C. 
Barker  k  Son  from  our  principals  store- 
keeper's warrants  for  5,000  tons  (five  thou- 
sand) of  Scotch  pig-iron,  f.  o.  b.  Glasgow, 
at  70/6  per  ton  net  cash  in  Glasgow  on 
12th  March  1864,  or  before  in  buyer's 
option,  on  seven  days'  notice  being  given 
against  said  documents. 

"  Prompt  as  above. 

"  Deposit  5s.  per  ton  by  buyer^s  accept- 
ance, payable  1 2th  March, 

"  Discount  0. 

"  Brokerage  0  per  cent. 

"  Pelly,  Boyle  &  Co., 
"  Sworn  metal-brokers." 
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The  Aold  note,  which  corresponded  with 
the  above  with  the  exception  of  the  depont 
being Tto^Atn^  and  the brakerttgeheing  ^  per 
cent,  was  as  follows  : 

"  AUhaHowg  Cbunbers,  Lombard  Rtraet, 
'*  LondoD,  Sltl  December  1868. 

"  Sold  for  account  of  Messrs.  Newbj  i 
Co.  to  our  principals  storekeeper's  warrants 
for  5,000  tons  (five  thousand)  of  Scotch 
pig-iron,  f  o.  b.  Glasgow,  at  70/6  per  ton 
net  cash  in  Glasgow  on  12th  March  1864, 
or  before  in  buyer's  option,  on  seven  days' 
notice  being  given  against  said  docu- 
ments. 

*'  Prompt  as  above. 

^'Deposit, 

"  Discount  0. 

"  Brokerage  \  per  cent. 

(Signed)  "  Pelly,  Boyle  k  Co." 

The  jury  found  a  verdict  for  the  defen- 
dants, the  Judge  reserving  leave  to  move 
to  enter  a  verdict  for  tiie  plaintiffs  for 
2,850/.,  the  amount  of  the  loss  on  the  iron 
bought  on  the  31st  of  December  1863,  on 
the  ground  that  there  was  no  binding  con- 
tract as  to  that  parcel  of  iron. 

Macatday  having  obtained  a  rule  accord- 
ingly, citing  Tottmendy,  Drakcford  (1), — 

IauK,  Hayes,  Serf,  and  Beasley  shewed 
cause,  contending  that  there  was  really  no 
variance  between  the  notes  such  as  to  affect 
the  validity  of  the  contract.  The  defendants 
paid  for  the  iron,  and  it  was  for  their  own 
Becurity,  and  not  for  that  of  the  sellers, 
that  they  required  the  deposit  of  5s.  per  ton. 
The  bankrupts  being  unable  to  pay  this 
deposit,  the  -  arrangement  was  made  about 
the  copper.  This  arrangement  was  between 
Barker  &  Ca  and  the  defendants,  and  had 
nothing  to  do  with  the  contract  between 
the  defendants  and  the  sellers.  The  defen- 
dants gave  Barker  A  Co.  a  note  describing 
the  contract,  and  having  attached  to  it  a 
memorandum  of  the  further  arrangement 
between  Barker  &  Ca  and  their  brokers,  asort 
of  postscript  from  the  brokers  to  their  princi- 
pals. This  can  no  more  amount  to  a  variance 
than  the  difference  as  to  the  brokerage, 
which  is  a  matter  between  the  broker  and 
the  seller.  Toionend  v.  DraJceford  (1)  is 
entirely  different  from  this  case,  for  there 
the  broker  had  nothing  to  do  with  the 
matter,  and  was  not  liable  at  all.  In  Rogers 

(1)  1  Oar.  ft  K.  20. 


▼.  Hadley  (2)  parol  evidence  was  admitted 
in  support  of  an  equitable  plea,  to  shew 
that  the  bought  and  sold  notes  did  not  really 
set  out  the  contract  between  the  parties. 
So  in  Bold  v.  RayMr{^)  Parke,  R  said, 
that  the  variances  there  w»e  all  capable  of 
being  explained  by  mereantile  usage,  and 
that  when  so  ezphuned  they  were  apparent 
only,  and  not  material  That  the  bought  note 
alone  bound  the  parties  here»  is  clear  from 
Humfrey  v.  Dale  (4).  —  (Sievewriyht  v. 
Archibald  (5),  and  ThanUon  v.  £>m|wfer (6), 
were  also  cited  and  distinguished.) 

Field  and  Wills  (Maeaulay  with  them), 
in  support  of  the  rule,  contended  that  the 
variance  between  the  notes  was  hXal  to  the 
validity  of  the  oonteact  Baricer  A  Co.  were 
under  no  liability ;  there  was  no  ocmtnct 
with  them  under  die  Statute  of  Fnmds ; 
they  could  not  have  sued  the  seUera  for 
not  delivering  the  iron.  Again,  on  the  f^e 
of  the  contract  the  deposit  was  to  go  to  the 
seller.  In  Totenend  v.  Drakeford  (1),  Lord 
Denman,  C.J.  held  that  the  bou|^t  and 
sold  notes  were  the  contract,  and  '^not 
that  which  is  written  by  the  broker  in  a 
book  which  nobody  sees." 

Pollock,  C.B.  —  The  evidence  shews 
clearly  that  the  deposit  was  to  go  to  the 
brokers,  and  there  is  no  reascm  why  evi- 
dence should  not  be  given  to  shew  that 
this  was  the  case;  the  variance  when  so 
explained  becomes  immateriaL  The  rale 
must  be  discharged. 

Martin,  B. — ^The  very  nature  of  bought 
and  sold  notes  is  such  that  there  may  be  a 
statement  in  the  one  which  is  not  found  in 
the  other.  I  think  that  there  is  no  mat^iil 
variance  between  them  in  this  casa 

PiooTT,  B. — I  have  not  heard  the  arga- 
mentfor  the  plaintiffs,  but  I  think  tiiat  the 
notes  do  not  differ  in  any  material  respe<^ 

Ride  diseka^yed  (7). 


(2)  2  H.  ft  0.  227;  s.  o.  82  Law  J.  Bap.  (ir.&) 
Bxeb.  241 ;  we  per  Wildo,  B.,  p.  858. 
(8)  1  Mee.  ft  W.  848. 

(4)  7  £.  ft  B.  266;  a.o.  26  Law  J.  Repw  (K.B.) 
Q.B.  137  ;  in  Excb.  Chamber,  R.  B.  ft  E.  1004; 
8.  o.  27  IjAw  J.  Rep.  (n.s.)  Q.B.  390. 

(5)  17  Q.B.  Rep.  103;  ■.  o.  20  Law  J.  Bap.  (v.a.) 
Q.B.  529. 

(6)  5  Taunt.  786. 

(7)  Bramwell,  B.  w«p  not  preeoBt  when  judg- 
ment was  deUroed. 
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BGOTT  V.  BSRST. 


Debtor  and  Creditor — BanJemptcy  Act, 
1861  (24  4k  25  Viet,  c.  lU,)— Composition 
Deed — Parties — Assenting  and  Nonrassent- 
ing  Creditors — EipMdity. 

A  deed  of  composition  made  between  J,  B, 
(the  debtor)  of  ike  first  part,  J,  K.  and  B.  B. 
(tvfo  sureties  for  securing  the  composition) 
of  the  second  part,  and  the  several  other  per- 
sons whose  names  are  hereunto  subscribed 
and  seals  a-ffixed,  of  the  third  part,  after 
reciting  that  the  parties  of  the  second  and 
third  parts,  creditors  of  J.  B,  had  agreed  to 
accept  a  composition  of  Ss.  in  the  pound,  on 
having  the  same  secured  by  the  joint  and 
several  promissory  notes  of  J.  B,  J,  K,  and 
B.  B,  payable  in  ttoo  equal  instalments  on 
the  20th  of  August  and  the  20th  of  Septem- 
ber, and  that  J,  B,  J,  K,  and  B.  B.  had 
made  and  delivered  to  ectch  of  the  parties  of 
the  third  part,  their  joint  and  severed  pro- 
missory notes,  contained  the  following  cove- 
nant and  relecue:  ^^J.  B,  J,  K,  and  B,  B.  do 
and  each  of  them  doth  covenant  with  the 
parties  of  the  third  part,  and  with  each  and 
every  of  them,  that  they,  J,  B,  J,  K.  and 
B,  By  or  one  of  them,  shall  pay  the  severed 
promissory  notes  as  they  shall  respectively 
become  due,  and  shall  also  make  and  deliver 
to  all  the  other  creditors  of  the  said  J,  B, 
like  joint  and  severed  promissory  notes,  pay^ 
able  <U  the  severed  times  and  in  manner 
aforesaid,  for  the  like  composition  of  3s,  in 
the  pound  upon  their  respective  debts,  and 
shall  pay  such  composition  to  each  of  th^  last- 
mentioned  creditors  at  ike  several  times  and 
in  manner  aforesaid,  and  the  several  parties 
of  the  tkird  part  and  J.  K.  and  B.  B.  do 
and  eack  of  them  doth  covenant  with  J.  B, 
that  they  and  each  of  them  have  accepted 
and  will  accept  the  said  promissory  notes  by 
Ufay  of  composition  and  payment  of  Zs,  in 
the  pound  upon  the  amount  of  their  several 
debts  in  full  discharge  of  their  debts,  and 
that  upon  the  payment  of  the  said  promis- 
sory nutes  they  and  each  of  them  will  execute 
toJ.B.a  general  release  and  discharge  from 
their  debts, "  Three-fourths  in  value  of  J.  B, *s 
creditors  had  in  writing  assented  to  and 
approved  of  the  deed,  but  ike  only  parties 
who  had  executed  tke  deed  were  the  debtor 
and  the  two  sureties: — Held,  that  as  ike 

Nxw  Skiuxs,  84.— Exoueq. 


assenting  creditors  had  not  executed  the  deed^ 
and  the  nonrdssenting  creditors  were  not 
parties  to  it,  neither  class  of  creditors  could 
sue  on  the  deed,  and  that  both  classes  were 
on  an  equality,  and  that  the  deed  was 
valid. 

Declaration,  by  indorsee  against  maker, 
on  a  bill  of  exchange  for  100/.  at  three 
months  after  date,  and  for  money  lent,  and 
for  interest^  and  for  money  due  on  accounts 
stated. 

Plea,  by  way  of  equitable  defence,  that 
after  the  accruing  of  the  plaintifif's  claim, 
and  after  the  11th  of  October  1861,  the 
defendant  was  indebted  to  the  plaintiff 
and  divers  other  persons,  and  thereupon 
while  he  was  so  indebted,  an  indenture, 
bearing  date  the  28th  of  June  1864,  was 
made  as  follows  :  This  indenture  made  the 
28th  of  June  1864,  between  John  Berry,  of 
Oomersal,  in  the  county  of  York,  maltster, 
of  the  first  part,  James  Knowles,  of  Oomer- 
sal aforesaid,  merchant,  and  Benjamin 
Berry,  of  Leeds,  in  the  county  of  York, 
draper,  of  the  second  part,  and  the  several 
other  persons  .whose  names  are  hereto  sub- 
scribed aud  seals  affixed  of  the  third  part 
Whereas  the  said  John  Berry  being  unable 
to  pay  hu  creditors  the  fdll  amount  of 
their  debts,  hath  prepared  to  pay  to  the 
.whole  of  his  crediton  a  composition  of  3s, 
in  the  pound  upon  their  several  debts,  and 
whereas  the  parties  hereto  of  the  second  and 
third  parts,  who  are  creditors  of  the  said 
John  Berry  in  the  several  sums  set  opposite 
to  their  respective  names  hereunto  sub- 
scribed, have  agreed  to  accept  the  said 
composition  on  having  the  same  secured 
by  the  joint  and  several  promissory  notes 
of  the  said  J.  Berry,  and  of  the  said  J. 
Knowles  and  Benjamin  Berry  as  his  sure- 
ties, bearing  even  date  herewith,  and 
payable  in  two  equal  instalments  on  the 
20th  of  August  and  the  20th  of  Septem- 
ber following,  and  by  the  grant  and 
assignment  hereinafter  contained.  And 
whereas  J.  Berry  and  J.  Knowles  and 
B.  Berry  have  accordingly  made  and  deli- 
vered to  each  of  the  said  parties  hereto  of 
the  third  part,  their  joint  and  several  promis- 
sory notes  for  payment  of  the  said  compo- 
sition at  the  several  times  and  in  .manner 
aforesaid.  And  whereas  a  majority  in  num- 
ber representing  three-fourths  in  value  of 
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the  creditors  of  J.  Beny,  whose  debts  re- 
spectively amount  to  10/.  and  upwards, 
have,  before  or  after  the  execution  hereof  by 
him  in  writing,  assented  to  and  approved, 
and  do  hereby  assent  to  and  approve  of  the 
deed  which  is  made  and  intended  to  be 
executed,  registered  and  carried  into  effect 
in  pursuance  of  and  in  manner  provided 
by  the  Bankruptcy  Act,  1861.  Now,  this 
indenture  witnesseth,  that  in  pursuance  of 
the  said  agreement,  and  for  the  consider- 
ations herein  mentioned,  they,  the  said 
J.  Berry,  J.Knowlesand  B.  Berry,  do  hereby, 
for  themselves,  their  heirs,  executors  and 
administrators,  and  each  of  them,  for  him- 
self, his  heirs,  executors  and  administrators, 
doth  hereby  covenant,  promise  and  agree 
with  and  to  the  said  parties  hereto  of  the 
third  part,  and  with  and  to  each  and  every 
of  them,  that  they,  J.  Berry,  J.  Knowles 
and  B.  Berry,  or  one  of  them,  shall  and 
will  well  and  truly  pay  the  said  several 
promissory  notes  as  and  when  they  shall 
respectively  become  due,  and  shall  and  will 
also  ma^ke  and  deliver  to  all  the  other  cre- 
ditors of  the  said  J.  Berry  like  joint  and 
several  promissory  notes  payable  at  the 
several  times  and  in  manner  aforesaid  for 
the  like  composition  of  3s.  in  the  pound 
upon  their  respective  debts,  or  shall  and 
will  pay  such  composition  to  each  of 
such  of  the  last-mentioned  creditors  at  the 
several  times  and  in  manner  aforesaid.  And 
the  said  several  parties  of  the  third  part) 
and  J.  Knowles  and  B.  Berry  (so  far  as  re- 
lates to  their  respective  debts)  for  themselves 
severally  and  respectively  and  for  their 
several  respective  heirs,  executors  and 
administrators,  do  and  each  of  them  doth 
hereby  covenant  with  the  said  J.  Berry, 
his  executors  and  administrators,  that  they 
and  each  of  them  have  accepted  and  wiU 
accept  the  said  promissory  notes  by  way  of 
composition  and  payment  of  3«.  in  the 
pound  upon  the  amount  of  their  several 
and  respective  debts,  and  in  fiill  discharge 
of  the  said  J.  Berry,  his  executors  and 
administrators  and  his  and  their  estate  and 
effects  from  the  same,  and  that,  upon  pay- 
ment of  the  said  promissory  notes,  they  and 
each  and  every  of  them  will,  at  the  costs 
and  charges  of  the  said  J.  Berry,  his  execu- 
tors and  administrators,  execute  and  give 
to  him  or  them  a>  genend  release  and  dis- 
charge from  their  several  and  respective 


debts.  The  deed  further  contained  an 
assignment  unto  J.  Knowles  and  B.  Berry, 
of  all  the  real  estate  of  J.  Berry;  of  all  his 
stock-in-trade,  book  debts,  ready-money, 
goods,  chattels  and  personal  estate,  in  trust 
to  sell  and  realize  the  same,  and  to  pay  the 
expenses  relating  to  the  preparation  and 
carrying  into  effect  of  the  deed,  and  then  to 
pay  the  composition  of  3s.  in  the  pound 
upon  all  the  debts,  and  to  take  up  and  pro- 
vide for  the  promissory  notes  as  the  same 
should  become  payable,  and  to  pay  the 
ultimate  surplus  (if  any)  of  the  monies  to 
J.  Berry.  The  deed  was  executed  by  J. 
Berry,  J.  Knowles  and  B.  Berry. 

The  plea  then  averred  that  a  majority 
in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  defendant 
whose  debts  respectively  amounted  to  10^ 
and  upwards,  had,  in  writing,  approved 
of,  or  assented  to,  the  said  deed,  and 
the  said  trustees  appointed  by  the  said 
deed  had  duly  executed  the  same,  and 
the  said  deed  was  duly  registered,  and 
the  defendant  had  performed  all  conditions 
precedent  to  make  the  deed  valid  and 
binding  on  the  plaintiff,  and  has  always 
been  ready  and  willing  to  pay  to  the  plaintiff 
the  said  composition  of  3*.  in  the  pound  upon 
Us  debt,  as  by  the  deed  provided,  and 
tendered  and  offered  to  pay  the  same  to  the 
plaintiff  at  the  times  and  in  the  manner  in 
the  deed  provided,  and  the  plaintiff  refused 
to  accept  the  same;  and  the  defendant 
brought  into  court  the  sum  of  15/L,  being 
the  amount  of  the  composition  upon  the 
plaintiff's  debt,  ready  to  be  paid  to  the 
plaintiff,  and,  all  conditions  having  been 
performed,  the  plaintiff  was  bound  by  the 
deed  as  if  he  had  been  a  party  thereto  and 
had  executed  the  same. 

Replication  that  the  defendant  did 
not  make  the  tender  and  offer  as  in 
the  plea  alleged.  Upon  which  iaaue  was 
joined 

The  cause  was  tried,  at  the  first  sittings 
in  Trinity  Term,  in  Middlesex,  before 
Pigott,  B.,  when  it  was  proved  that  three- 
fourths  in  value  of  the  creditors  had  in 
writing  assented  to  or  approved  of  the  deed ; 
but  the  only  parties  who  had  executed  the 
deed  were  the  debtor  and  the  two  trustees. 
It  was  also  proved  that  the  composition  had 
been  tendered  to  the  plaintiff.  The  jury 
found  a  verdict  Ifor  the  defendant 
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T,  JoMs,  in  the  same  term,  obtained 
a  rule  calling  on  the  defendant  to  shew 
cause  why  judgment  should  not  be  en- 
tered for  the  plaintiff,  notwithstanding 
the  verdict  found  for  the  defendant,  on 
the  ground  that  the  deed  set  forth  in  the 
I^ea  was  not  binding  on  the  plaintiff,  and 
gave  advantages  to  the  parties  thereto  of 
the  third  part  which  it  did  not  give  to 
the  plaintiff  or  other  creditors  not  parties 
to  th&  deed ;  that  the  covenant  to  release 
was  conditional,  and  that  the  proviso  for 
the  surplus  going  to  the  defendant  was 
unreasonable. 

Hayes,  8erj.  and  Kemplay  shewed  cause. 
— This  is  a  deed  between  the  debtor  of  the 
first  part,  two  sureties  of  the  second  part, 
and  the  several  other  persons  whose  names 
are  subscribed  to  the  deed  of  the  third  part; 
and  the  deed  provides  for  the  payment  of 
a  composition  of  3«.  in  the  pound  to  the 
whole  of  the  creditors  of  the  debtor,  by  two 
instalments  payable  on  the  20th  of  August 
and  the  20th  of  September,  and  it  assigns 
the  whole  of  the  debtor's  property  to  the 
sureties.  The  debtor  and  the  sureties  cove- 
nant with  the  parties  of  the  third  part  to 
pay  the  promissory  notes  as  they  become 
due,  and  the  deed  contains  a  release  of 
the  debtor  by  the  parties  of  the  third  part 
upon  the  payment  of  the  promissory  notes. 
Now,  it  is  said  that  this  deed  is  not  bind- 
ing upon  the  non-assenting  creditors.  It 
will  be  argued  that  it  gives  greater  advan- 
tages to  the  assenting  creditors  than  it  does 
to  the  non-assenting  creditors;  that  the 
one  class  being  parties  to  the  deed  have  a 
remedy  on  the  covenant  in  the  event  of  the 
promissory  notes  not  being  paid,  and  that 
the  other  class,  not  being  parties,  cannot 
sue  on  the  deed.  But  there  is  no  inequality 
on  this  ground,  because  no  creditor  has 
executed  the  deed. 

[Martik,  B. — Is  not  the  deed  invalid  as 
regards  the  non-assenting  creditors  because 
there  is  no  direct  covenant  with  them)  How 
are  they  to  get  their  composition)  They 
will  have  to  rely  on  the  covenant  with  the 
trustees.] 

The  plaintiff  has  had  a  tender  of  the 
composition  made  to  him,  which  he  refused 
The  allegation  in  the  plea  is,  that  three- 
fourths  of  the  creditors  have  assented  to 
the  deed;  it  is  not  necessary  that  they 
should  execute  the  deed;  the  only  parties 


who  have  executed  are  the  trustees;  no 
creditors  have  executed  the  deed,  therefore 
all  the  creditors  are  on  the  same  footing 
and  there  is  no  inequality. 

[Bbamwell,  B. — It  was  surely  intended 
that  the  creditors  should  execute.  Accord- 
ing to  your  argument,  it  is  a  good  deed 
until  some  one  creditor  executes  it] 

It  is  sufficient  for  the  present  argument 
that  no  creditor  has  executed;  whether  a 
creditor  can  execute  the  deed  after  regis- 
tration may  be  considered  a  doubtful  point 
This  case  is  distinguishable  from  Benham 
V.  BroadhurH  (1).  They  also  contended 
that  the  covenant  to  pay  the  promissory 
note  was  a  joint  covenant  They  cited 
Bradbumt  v.  BotJUld  (2)  and  Anderson  v. 
MaHindaU  (3). 

T,  JtmeSy  in  support  of  the  rule. — In 
Martin  v.  Qribble  (4)  this  Court  has 
adopted  Ex  parte  Cockbum  (5),  and  that 
case  shews  that  this  deed  is  invalid  and  not 
binding  upon  the  non-assenting  creditors. 
The  creditors  who  have  subscribed  to  the 
deed  of  the  third  part  have  had  their  promis- 
sory notes  delivered  to  theuL  The  non-exe- 
cuting creditors  have  to  rely  only  upon  the 
covenant  that  the  notes  shall  be  made  and 
delivered.  The  partiea  who  have  their 
promissory  notes  may  sue  at  once  on  the 
notes  if  they  are  unpaid;  but  the  other  cre- 
ditors cannot  do  so;  they  cannot  sue  on  the 
deed,  or  if  they  can  it  must  be  through  third 
persons.  It  is  clear  also  that  one  class  of 
.creditors  could  obtain  judgment  in  a  speed- 
ier mode  than  the  other ;  the  one  could  sue 
under  the  Bill  of  Exchange  Act,  while  the 
others,  if  they  can  sue  at  all,  must  sue  on 
the  covenant  Again,  the  release  is  only  a 
conditional  release,  and  cannot  be  pleaded 
even  by  way  of  equitable  defence. 

[Martin,  B. — The  deed  may  not  operate 
as  a  release,  but  the  debt  having  been  ten- 
dered and  paid  into  court,  why  should  it 
not  operate  as  an  accord  and  satisfaction? 
Channbix,  B.  referred  to  Garrod  v. 
Simpson  (6).] 

That  case  only  decides  that  if  a  deed 
be  good  it  may  be  pleaded  by  way   of 

(1)  ArUe,  61 ;  a.  c.  8  H.  &;  C.  472. 

(2)  14  Mee.  k  W.  569;  8.c.  14  Law  J.  Rep. 
(N.B.)  Exch.  380. 

(3)  1  £ut,  497. 

(4)  Ante,  108;  s.c.  8  H.  &  C.  631. 

(5)  33  Law  J.  Rep.  (n.s.)  Baakr.  17. 

(6)  Anie,  70. 
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accord  and  satisfaction.  Here,  if  the  debtor 
went  to  equity  for  relief  he  would  not  be 
entitled  to  an  absolute  injunction.  He  could 
only  ask  for  an  injunction  on  the  condition 
of  his  paying  the  composition. 

Pollock,  C.B. — This  is  an  application 
on  the  part  of  the  plaintiff  for  judgment 
turn  obitante  veredicto.  The  plaintiff  has 
sued  the  defendant  for  a  debt,  and  the 
defendant  has  set  up  as  a  defence  a  deed  of 
composition  under  the  Bankruptcy-  Act, 
1661.  The  jury  have  found  the  issue  on 
this  plea  for  the  defendant.  The  plaintiff 
now  asks,  notwithstanding  the  verdict  in 
favour  of  the  defendant,  that  judgment  be 
entered  for  him  on  the  ground  that  the  deed 
is  no  answer  to  the  action.  This  is  the 
short  question  the  Court  are  called  on  to 
decide,  and  we  are  all  of  opinion  that  we 
cannot  give  the  plaintiff  judgment,  notwith- 
standing the  verdict ;  in  other  words,  that 
substantially  the  deed  is  an  answer  to  the 
action.  The  plaintiff's  counsel,  in  lua  argu- 
ment, contended  that  the  present  case  was 
governed  by  a  recent  decision  (7)  in  this 
Court,  founded  upon  the  opinion  of  the  Lord' 
Chancellor  in  Ex  parte  Cockbum  (5).  It  is 
argued  that  the  creditors  who  do  not  execute 
have  no  covenant  upon  which  they  can  sue, 
or  by  means  of  which  they  can  obtain  that 
which  the  deed  meant  to  give  them.  That 
really  is  not  sa  It  is  true  that  there  is  no 
covenant  with  them;  but  they  have  a  remedy 
in  the  names  of  others,  and  at  law  can 
obtain  all  the  benefit  the  deed  intended 
them  to  have.  Upon  the  whole,  without 
going  further  into  the  matter,  the  deed 
having  been  assented  to  and  approved  of 
by  the  requisite  number  of  creditors,  it  is 
an  answer  to  the  present  action,  and  the 
rule  ought  to  be  discharged. 

Maetin,  R — I  am  of  the  same  opinion. 
I  do  not  suppose  that  what  I  am  about  to 
say  will  be  satisfactory  upon  this  subject, 
for  I  myself  have  never  given  a  judgment 
upon  these  deeds  satisfactory  to  myself, 
and  I  have  never  read  a  judgment  satis- 
factory to  my  mind.  I  therefore  do  not 
expect  that  anything  I  am  about  to  say 
will  be  satisfactory  to  other  people.  I 
believe  that  this  arises  from  the  difficulty 
of  the  subject  itself.  The  law  with  respect 
to  composition-deeds  is  comprised  in  a  very 
few  sections  of  an  act  of  parliament,  which 


have  been  applied  by  persons  in  framing 
such  deeds  to  objects  of  their  own ;  in 
endeavouring  to  bring  themselves  within 
the  provisions  of  the  act  of  parliament 
their  sole  aim  has  been  to  secure  ao 
arrangement  beneficial  to  themselves;  the 
matter  now  has  got  beyond  the  reach  of 
reason  and  common  sense.  I  think  that 
the  plea,  pleading  the  deed^  may  be  held 
to  be  valid  on  a  motion  for  judgment  non 
obstante  veredicto,  for  I  apprehend  in  such 
a  case  the  Court  is  entitled  to  look  at 
everything  which  may  reasonably  support 
the  plea,  and  to  make  every  intendment 
which  will  give  effect  to  and  uphold  the 
judgment  Taking  it,  then,  from  the  aver- 
ments of  this  plea,  that  no  single  creditor 
has  executed  this  deed,  and  that  the  debtor 
and  his  two  sureties  are  the  only  parties 
who  have  executed  it,  and  that  three-fourths 
in  number  of  the  creditors  have  assented 
to  and  approved  of  the  deed,  and  have 
agreed  to  take  a  composition  of  3#.  m  the 
pound  on  the  amount  of  their  debts,  pay* 
able  by  promissory  notes, — if  that  be  the 
true  state  of  the  fiicts,  then  beyond  all 
manner  of  doubt  there  is  no  inequality. 
No  creditor  has  signed  the  deed,  and  they 
are  aU  in  the  same  position.  If  this  is 
really  the  transaction,  the  deed  would  be 
a  composition-deed  within  the  y&rj  com- 
prehensive terms  of  the  192nd  section. 
If  this  deed  be  read  as  a  proposal  by 
the  debtor  and  his  sureties  to  give  all 
creditors  a  composition  of  Ss.  in  the  pound, 
payable  by  promissory  notes  at  a  certain 
time,  and  all  the  provisions  of  the  act  have 
been  complied  with,  I  am  not  prepared  to 
say  such  a  deed  would  be  void.  With 
respect  to  what  has  been  ^d  as  to  the 
distinction  between  this  deed  and  the  deed 
we  had  before  us  in  a  case  a  short  time 
ago  (7),  in  which,  although  I  gave  judg- 
ment that  the  deed  was  void  against  non- 
assenting  creditors,  I  should  have  be^i 
very  glad  to  have  supported  the  deed  if  I 
could  have  done  so,  that  case  turned  entirely 
on  the  application  of  a  rule  of  law  thi^ 
persons  who  are  not  made  parties  to  a  deed 
cannot  sue  on  the  covenants  of  a  deed. 
On  the  whole,  it  seems  to  me  the  plaintiff 


(7)  Martin  v.  Oribble,  ante,  SI.  See  alio  Hie 
Chesterfield  and  Midland  Sklkttone  Colliery  Com- 
paoy  (Limited),  v.  Hawkini,  amte,  p.  121. 
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cannot  have  judgment  nan  obstante  vere-^ 
dtctOy   and    ti^e    rule    ought    to   be    dis- 
charged. 

Bbajcwell,  R — I  agree  with  my  Brother 
Martin.  I  have  not  only  never  read  a  judg- 
ment relating  to  composition-deeds  under 
section  192.  at  all  satisfactory  to  myself, 
but,  on  the  contrary,  to  my  mind,  all  the 
judgments  have  been  most  unsatisfactory. 
I  have  never  read,  and  I  have  never  heard 
of,  a  satisfactory  judgment  upon  the  sub- 
ject I  am  content  that  our  judgment  should 
be  for  the  defendant.  I  wiil  only  further 
say  that  all  the  creditors  in  a  composition* 
deed  under  section  1 92.  ought  to  be  equally 
treated.  Yet  it  seems  to  me  that  there  ought 
to  be  some  qualification  to  this  rule,  and  if 
you  treat  the  non-assenting  creditors  as  well 
as  they  should  be  treated,  the  deed  ought 
not  to  be  void  because  you  treat  the  assent- 
ing creditors  better ;  that  is  to  say,  if  you  do 
your  best  to  give  the  non-assenting  creditors 
— ^who  will  not  come  in — a  right,  there  is 
no  harm  in  giving  the  assenting  creditors 
a  better  right.  If  the  debtor  gives  the  as- 
senting creditors  a  covenant  for  the  payment 
of  the  composition,  and  not  being  able  to 
covenant  directly  with  the  non-assenting 
ereditors  because  they  will  not  be  parties 
to  the  instrument,  he  enters  into  a  covenant 
with  third  parties  on  their  behalf,  and  so 
does  his  best  to  give  them  the  same  right, 
they  ought  not  to  be  allowed  to  complain 
that  they  are  not  on  equal  terms  with  the 
other  creditors. 

Channell,  B. — ^After  what  has  fallen 
from  my  Lord  Chief  Baron  and  the  judg- 
ments of  my  learned  Brothers,  I  cannot 
hope  that  the  judgment  I  am  about  to 
deliver  will  be  satisfactory  to  any  one.  It 
proceeds  upon  a  short  ground.  This  is  an 
application  that  judgment  may  be  entered 
for  the  plaintiff  nowithstanding  the  verdict 
found  for  the  defendant.  'Diat  depends  upon 
the  question  whether  the  plea  is  an  answer  to 
this  acti<»L  Now,  in  the  shape  in  which 
this  case  comes  before  us,  there  is  imposed 
upon  the  Court  the  obligation  of  reading  the 
plea  in  a  way  which  will  make  it  a  defence 
to  the  action,  if  it  can  possibly  be  so  read. 
1  am  of  opinion  that  it  can.  It  is  neces- 
sary, in  order  to  sustain  the  plea  as  a 
defence  to  the  action,  that  the  deed  should 
be  a  good  deed — that  is,  a  good  deed  so 
far  as  it  is  disclosed  by  the  plea.    The  deed 


professes  to  be  a  deed  that  was  intended 
to  be  executed  by  three  different  parties. 
The  first  party  is  the  debtor ;  the  second 
party  are  two  persons  who  are  trustees  of 
the  property,  or  sureties  for  the  payment 
that  the  composition-deed  was  intended  to 
secure ;  and  the  last  are  the  persons  whose 
names  are  subscribed,  as  of  the  third  part 
I  apprehend  the  Court  are  entitled  to  read 
this  as  a  deed  which  is  executed  only  by 
the  parties  of  the  first  and  second  parts, 
the  debtor  and  the  trustees ;  and  there  is 
no  obligation  by  any  person  whose  execu- 
tion of  it,  if  it  had  taken  place,  would  have 
brought  that  person  within  the  parties 
of  the  third  part.  That  being  so,  whatever 
disadvantage  there  may  be  to  creditors 
under  this  deed  applies  equally  to  alL 
They  are  all  in  the  same  position.  No 
creditor  has  signed  the  deed ;  it  is  there- 
fore free  from  the  vice  of  inequality.  There 
is  no  covenant  upon  which  ^ny  of  the 
creditors  can  sue ;  and  this  dLstinguishes  the 
present  case  from  Ex  parte  Cockbum(5) 
and  the  case  (8)  in  this  Court  which  fol- 
lowed it — a  case  where  the  deed  was 
executed  by  some  creditors,  and  where 
those  creditors  who  executed  had  a  right 
of  action  upon  the  covenant,  which  those 
who  had  not  executed  had  not  The 
Court  is  therefore  relieved  from  considering 
the  point  which  arose  in  that  case ;  and  I 
do  not  see  that  we  interfere  with  the  Lord 
Chancellor's  decision  in  JSjp  parte  Cock- 
bum  (5),  or  with  the  case  that  followed 
it  in  this  Court.  Reading  the  plea  as 
averring  that  the  deed  has  not  been  signed 
by  any  creditor,  I  conceive  it  to  be  a  good 
deed,  and  to  afford  an  answer  to  the  action. 
It  is  not  set  up  by  way  of  release,  but  by 
way  of  accord  and  satisfaction;  and  if 
Garrod  v.  Simpson  (6)  is  a  case  to  be  ques- 
tioned, it  should  be  questioned  in  a  Court 
of  error ;  at  least,  this  Court  will  act  upon 
its  own  decisions,  and,  consistently  with 
that  case,  the  plea  is  a  good  plea.  For  these 
reasons,  I  am  of  opinion  that  this  rule 
should  be  discharged. 

Bute  discharged, 


(8>  The  Chesterfield  and  Midland  Silkttone  Col- 
liery Company  (liimited)  v»  Hawkine,  ante,  121. 
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[IN  THE  HOUSE  OF  LORDS.] 
1865.  )      „,„^„„   .  ^^^^,r 

Tt  \.    t  A    1  ^    1  ^     >       PARKER  V.  TOOTAL. 

Feb.  14, 16,  17.  ( 

Will  —  Devise  —  Construction  — Estates 
Tail  by  Implication — Gift  to  a  Class, 

C  by  his  will  gave  his  estate  to  his  grand- 
son T.  C.  for  life,  with  remainder  to  ^^the 
first  son  of  the  body  of  the  said  T,  C,  seve- 
rally and  successively  in  tail  maU  "  of  the 
name  of  C;  and  for  want  of  such  lawful 
issue  of  that  name,  either  by  his  said  grand- 
son T.  C.  or  his  son  J.  C,  then  amongst  his 
^* daughters  and  their  children"  in  fee  : — 
Held,  that  estates  tail  were  given  to  the  first 
and  other  sons  of  T.  C,  and  that  the  gift 
over  to  the  daughters  and  their  children  was 
a  gift  to  a  class,  and  that  a  child  of  a 
daughter  who  died  before  the  date  of  the  will 
was  not  within  the  gift. 

Semble,  that  estates  tail  by  implication 
were  given  to  T.  (7.  and  J,  C.  after  the  estates 
tail  of  the  sons  of  T,  C. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Exchequer  Chamber  (I),  affirm- 
ing a  judgment  of  the  Court  of  Exchequer, 
in  an  action  of  ejectment  brought  by  John 
Barrow,  since  deceased,  against  the  defen- 
dant in  error. 

The  action  was  brought  to  recover  a  share 
of  a  freehold  estate  called  the  "Waste," 
otherwise  "Weaste,"  in  the  county  of  Lan- 
caster, formerly  the  property  of  Thomas 
Chorlton,  the  testator  hereinafter  men- 
tioned. The  defendant  appeared  to  the  writ 
of  ejectment,  and  defended. 

The  cause  came  on  for  trial,  at  Liyerpool, 
at  the  Summer  Assizes,  1859,  when,  by 
consent,  a  verdict  was  found  for  the  defen- 
dant, subject  to  a 

SPECIAL  CASE. 

The  said  Thomas  Chorlton  died  in  the 
year  1799,  having  made  his  will,  dated 
the  5th  of  September  1799,  which  will 
contained  the  following  devise:  "I  give 
and  devise  unto  my  grandson  Thomas  Chorl- 
ton, son  of  the  late  Richard  Chorlton,  all 
that  my  estate  where  1  now  live,  and  all 
that  other  estate  and  premises  thereto 
belonging,  situate  in  Pendleton  aforesaid, 
called  or  known  by  the  name  of  Weaste 
Estate,  now  in  the  tenure  or  holding  of 
(1)  7  Hurl.  &  N.  962. 


Thomas  Walker,  his  assigns  or  under- 
tenants, for  his  own  use  during  lus  nalural 
life,  with  remainder  to  the  first  son  of  the 
body  of  the  said  Thomas  Chorlton,  lawfolly 
begotten,  severally  and  successively  in  tail 
male  of  the  name  of  Chorlton ;  and  for  want 
of  such  lawful  issue  of  that  name,  either  by 
my  said  grandson  Thomas  Chorlton  or  my 
son  James  Chorlton,  then  I  give  and  devise 
the  said  estate  where  1  now  live  and  the 
Weaste  Estate  amongst  my  daughters  and 
their  children,  share  and  share  alike,  to  hold 
unto  them,  his,  her  or  their  heirs  for  ever 
as  tenants  in  common,  but  not  as  joint- 
tenants." 

Thomas  Chorlton  the  grandson,  the  only 
son  of  the  said  Richard  Chorlton,  survived 
the  testator  and  was  his  heir-at-law,  and  died 
in  October  1838,  without  having  had  any 
child  (unless  a  child  or  chUdren  who  died 
in  infancy  before  his  death). 

James  Chorlton,  the  second  and  only 
other  son  of  the  said  testator,  died  in  March 
1804,  having  had  an  only  son,  Thomas 
Chorlton,  who  was  born  in  October  1799, 
and  died  in  October  1825,  without  issue. 

The  testator  had  six  daughters,  one  of 
whom,  named  Ann,  married  John  Barrow, 
and  died  intestate  leaving  several  children, 
among  whom  was  a  son,  John,  her  beir-at- 
kw,  who  died  in  1853,  intestate,  leaving 
the  late  plaintiff,  John  Barrow,  his  eldest  son 
and  heir-at-law. 

The  plaintiff  John  Barrow  claimed  a 
share  of  the  said  testator  s  estate,  under  the 
devise  to  the  daughters  of  the  said  testator 
and  their  children,  and  commenced  the 
present  action  on  the  Hth  of  July  1858. 

The  defendant  claimed  to  be  entitled  to 
the  whole  estate  under  a  feoffinent  made,  and 
a  recovery  suffered  by  Thomas  Chorlton, 
the  son  of  Richard,  and  the  heir-at-law  of 
the  testator,  more  than  fifty  years  since,  vixL 
in  the  year  1810. 

A  special  case  was  stated  and  came  on 
for  argument  before  the  Court  of  Exche- 
quer on  the  30th  of  May  1860,  when  the 
plaintiff  declining  in  that  stage  of  the  pro- 
ceedings to  argtie  the  case,  judgment  was 
given  ^r  the  defendant 

Error  was  thereupon  brought  in  the 
Exchequer  Chamber,  and  the  plaintiff  John 
Barrow  having  died,  his  death  was  duly 
suggested,  and  the  proceedings  were  con- 
tinued in  the  name  of  the  present  plaintiff 
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in  error,  who  was  the  legal  representative 
of  the  said  John  Barrow. 

The  special  case  was  heard  before  the 
Court  of  Exchequer  Chamber,  on  the  4th  of 
February  1862,  when  the  Court  affirmed 
the  judgment  of  the  Court  of  Exchequer, 
on  the  grounds  of  the  length  of  time  which 
had  elapsed,  and  the  repeated  decisions 
hereinafter  referred  to  of  other  Courts  upon 
the  construction  of  the  testator's  wilL 

It  appears  from  the  reports  of  the  cases 
of  Itwkton  v.  Craven  (3)  and  Mdlish 
y.  Mellish  (3),  that  the  said  Thomas 
Chorlton  the  son  of  Richard,  after  the 
feoffment  and  recovery  by  him  in  1810, 
contracted  to  sell  the  estate  to  one  Wil> 
liam  Craven,  and  that  the  said  William 
Craven  objecting  to  the  title,  on  the  ground 
that  the  said  Thomas  Chorlton  had  not  by 
such  feoffment  and  recovery  acquired  the 
fee  simple  in  the  premises,  the  said  Thomas 
Chorlton  filed  a  bill  in  the  Court  of  Chan- 
cery against  him  for  specific  performance; 
and  that  on  a  reference  to  the  Master  a  report 
was  made  in  favour  of  the  title :  that  excep> 
tions  to  the  report  were  thereupon  taken 
by  the  defendant,  and  that  upon  the  hearing 
of  the  exceptions,  a  case  was  sent  from  the 
Court  of  Chancery  to  the  Court  of  King's 
Bench  for  its  opinion,  and  the  certificate  of 
the  Court  of  King's  Bench  was  in  favour  of 
the  title,  viz. — That  the  said  Thomas  Chorl- 
ton took  under  the  will  of  the  testator  an 
estate  in  tail  male,  and  had  by  the  feoffment 
and  recovery  acquired  the  fee  simple,  and 
such  certificate  was  confirmed  by  Lord 
Eldon,  who  was  then  Lord  Chancellor,  and 
specific  performance  was  decreed  against  the 
said  William  Craven. 

The  said  William  Craven  having  com- 
pleted his  purchase,  mortgaged  the  premises 
to  one  Rushton,  who  filed  a  bill  of  fore- 
closure, Ruahton  v.  Craven  (2),  in  the 
Court  of  Exchequer  in  Equity,  and  by  the 
decree  made  in  that  cause  the  premises 
were  directed  to  be  sold.  William  Croft^ 
the  purchaser  of  certain  lots,  part  of  the 
premises,  including  those  the  subject  of  the 
present  action,  objected  to  the  tide,  and  an 
order  of  reference  as  to  the  title  was  made 
to  the  Master,  who  certified  that  a  good 

(2)  2  Price,  699. 

(8)  2  fi.  Ic  C.  524 ;  s.  e.  8  Dowl.  k  Ry.  808;  2 
Law  J.  iUp.  K.B.  45. 


title  could  be  made;  and,  thereupon.  Croft 
filed  exceptions  to  this  report,  and  the 
exceptions  were  argued  before  the  Court  of 
Exchequer  in  Equity,  when  judgment  was 
reserved,  and,  subsequently,  the  Chief  Baron 
Richards  delivered  the  judgment  of  the 
Court,  overruling  the  exceptions  and  con- 
firming the  re(K)rt 

Maniaty  and  Hardy^  for  the  appellant^ 
contended  that  Thomas  Chorlton,  the 
grandson,  took  only  an  estate  for  life  under 
the  will,  with  remainder  to  his  first  son,  or 
his  first  and  other  sons  successively,  in  tail 
male,  with  remainder  by  implication  to  the 
first  son  of  James  or  his  first  and  other 
sons  successively  in  tail  male,  with  remain- 
der to  the  daughters  and  their  children, 
and  that  the  last  remainder  being  a  vested 
remainder  was  not  defeated  by  the  recovery. 
They  cited  Baker  v.  Tucker  {^),  Black- 
bom  V.  Edgley  (5),  Lewis  v.  Watere  (6), 
WiUcinsan  v.  Adams  (7),  Evans  v.  Astley 
(8;)  Tenny  v.  Agar  (9)  and  Daintry  v. 
Daintry  (10). 

Sir  Hugh  Cairns  and  Lemn,  for  the 
respondent,  contended  that  the  expression 
"  the  first  son  of  Thomas  Chorlton,"  was 
ntmien  eollectivunif  as  appeared  from  the 
subsequent  words  ''severally  and  succes- 
sively," and  that  Thomas  Chorlton  took  an 
estate  tail  by  the  rule  in  Shelley's  case; 
and  further,  the  words  *'  for  want  of  such 
Iftwful  issue,"  must  have  meant  *^  for  want 
of  male  issue,"  as  the  word  '*  issue"  could  not 
apply  to  an  individual,  which  would  give 
an  estate  tail  to  Thomas.  The  intention  of 
the  testator  was,  that  estates  tail  should  be 
given  to  Thomas  and  James.  If  no  estate 
were  devised  to  James  or  his  issue,  the  re- 
mainder to  the  daughters  and  their  children 
was  a  contingent  remainder,  but  whether 
the  remainder  was  vested  or  contingent  it 
was  equally  destroyed  by  the  recovery  suf- 
fered by  Thomas.  Lastly,  the  gift  to  the 
daughters  and  their  children  was  a  gift  to 
a  class,  and  referred  to  daughters  and  chil- 
dren of  daughters  living  at  the  time  of  the 

ft 

<4)  8  H.L.  Cm.  106. 
<6)  1  P.  Wmt.  600. 
(6;  6  EMt,  886. 

(7)  1  Yes.  k  B.  422. 

(8)  8  Borr.  1570. 

(9)  12  East,  252. 

(10)  6  Term  Rep.  807. 
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testator's  death  or  at  the  date  of  his  will; 
and  the  plaintiff  was  excluded  from  the 
gift  as  his  mother  died  before  the  date  of 
the  wilL — They  commented  on  the  autho* 
rities  cited  for  the  appellant,  and  cited 
Robinson  v.  Bobinson  (11),  Melligh  v.  MeU 
luk  (3),  Doe  V.  Garrod  {\2),  Doe  v.  Davit 
(13),  Raggett  v.  Beaty  (14),  Lewis  v.  Pi«?- 
ley  {\5)s  Doe  v.  Gallini  (16),  2  Jarm,  on 
Wills,  456,  Doe  v.  Halley  (17),  Jack  r. 
FethersUm  (18),  CoU  v.  Seioell  (19),  Feam€ 
Coni,  Rem.  622,  n.  9,  Clay  t.  Pennington 
(20),  and  cases  cited  in  2  JarwL  on  Wills, 
726,  Ganlin^r  v.  Sheldon  (21),  Lanes^ 
borough  V.  Jor  (22),  Ranelagh  v.  Ranelagk 
(23),  Neighbour  v.  Thurlws  (24)  and  J^anu^ 
V.  Bamet  (25). 
Manisty,  in  reply. 

The  Lord  Chancellor  (Lord  Westbniy)* 
— My  Lords,  your  Lordships  are  now  called 
upon  to  undertake  a  task  of  great  difficulty, 
and  one  in  which  we  must  proceed  with  very 
great  caution.  You  are  required,  on  the  part 
of  the  api>ellant,  to  arrive  at  a  conclusion 
which  would  have  the  effect  of  subverting 
the  judgment — the  opinion,  upon  the  con- 
struction of  this  difficult  case,  given  by  the 
Court  of  Queen's  Bench  about  the  year 
1811,  and  which  was  confirmed  by  Lord 
Eldon  shortly  afterwards,  probably  in  the 
year  1812,  and  which  was  adhered  to  by 

(11)  2Ve8.  226. 

(12)  2  B.  fc  Ad.  67. 

(13)  4  Ibid.  48;  lc.  1  Law  J.  Rep.  (v.B,)  K.B. 
244. 

(14)  5  Bing.  248;  8.c.  2  M.  Ifc  P.  512;  7  Law 
J.  Rep.  C.P.  9. 

(15)  16  Mee.  &W.  7S3;  lc.  16  Law  J.  Rep. 
(K.B.)Szcfa.  216. 

(16)  5  B.  ft  Ad.  621 ;  b.  o.  2  N.  ft  M.  619;  8 
Law  J.  Rep.  (ir.B.)  K.B.  71 :  (in  ettor)  8  Ad.  ft  E. 
840. 

(17)  8  Term  Rep.  5. 

(18)  2  Had.  ft  B.  820. 

(19)  4  Dr.  ft  W.  1;  i.e.  2  H.L.  Cm.  186. 

(20)  7  Sim.  870;  b.c.  6  Law  J.  Rep.  <ir.B.) 
ChMic.  183. 

(21)  1  Freem.  11. 

(22)  Cas.  t.  Talb.  262. 

(28)  12  Beav.  200;  b.c.  19  Law  J.  Rep.  (K.s.) 
Chanc.  39. 

(24)  28  Beav.  38. 

(25)  29  Ibid.  289. 


the  Loid  Chief  BanMi  of  the  Coart  of  Ex- 
chequer, after  along  and  eUboiafce  Mgnmenty 
in  the  year  182a 

I  need  not  point  out  to  your  L<Mddiip8 
that  the  interval  of  time  which  has  elapBed 
since  the  year  1812  has  of  oonne  girea 
rise  to  the  well-fbttxided  condnaicfn  ob  the 
part  of  the  owners  of  this  estate  that  they 
have  a  right  to  rely  with  certainty  upon  Hio 
title  derived  from  that  judgment  At  the 
same  time,  the  law  adnits  of  die  pment 
claim  being  made  by  the  appellant;  and 
your  Lordships,  with  the  caution  to  whicli 
I  have  adverted,  must  undoubtedly  under- 
take the  task  of  determiniBg  now  whethHv 
in  your  judgment,  those  former  decinotts 
by  which,  notwithstaiidiiig  the  lapse  cf 
time,  you  are  not  bound,  are  or  are  not 
right  and  correct  expositions  €i  the  mean- 
ing  of  this  wilL 

It  is  necessary,  in  the  first  place,  to 
state  shortly,  that  the  will  which  you 
have  to  construe  was  made  in  the  year 
1199.  The  testator  by  whom  t^st  wilfwia 
made,  Thomas  Choriton,  appears  to  have 
bad  an  eldest  son,  Biehard  Choriton,  who 
had  died  previously  to  the  will,  leaving  a 
son  Thomas.  Thomas,  tiierefore,  cfauniing 
under  the  testator,  was,  at  ^e  time  of  the 
making  of  the  will,  his  heir-at-law.  The 
testator  also  appears  to  have  had  a  second 
son  of  the  name  of  James.  Richard,  as  I 
collect  from  the  case,  left  no  other  son  than 
Thomas.  Thomas,  at  the  time  of  the  will, 
was  of  the  age  of  twenty*oiie  yearn,  and 
was  unmarried.  James,  the  seccmd  sob  of 
the  testator,  was  married,  and  it  was  pro- 
bable he  would  have  issue  within  a  very 
short  time  after  the  time  when  this  will 
was  made.  In  that  state  of  tilings  the  tes- 
tator devises  the  property  now  in  question 
unto  his  grandson  Thoinas  for  Hfe,  in  » 
deiinite  and  express  form  of  limitation;  and 
then,  after  that  gift,  follow  the  words  which 
create  the  controversy  that  your  Lordships 
have  now  to  determin&  First  of  all  the 
w(Mrds  are,  *^with  remainder  to  the  first  son 
of  the  body  of  the  said  Thomas  Choriton 
lawfully  begotten  severally  and  suecessiv^y 
in  tail  male  of  the  name  of  Choriton."  The 
sentence  is  defective.  We  are  familiar,  no 
doubt,  with  sentences  of  this  description 
which  ordinarily  are  the  mode  of  expressing 
gifts  in  tail  to  first  and  other  sons  of  any 
particular  individual 
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The  first  question  is,  whether  the  form 
of  expression  '^to  the  first  son"  must  be 
taken  as  a  defective  form  of  expression,  by 
force  of  the  words  ''severally  and  succes- 
sively  in  tail  male,"  because  it  is  obvious 
that  those  words  would  not  be  applicable 
to  the  first  son,  if  the  words  ''first  son"  are 
taken  as  the  intended  form  of  expression, 
and  as  a  dengnatio  of  one  individual 

It  is  therefore,  I  think,  reasonably 
clear,  that  upon  the  whole  formula  of 
words  which  we  find  here,  you  must 
supply,  by  way  of  addition  to  the  words 
"firat  son,"  "the  first  and  other  sons  in  tail 
male,"  or  otherwise  you  will  refuse  to  give 
effect  to  the  will,  and  will  in  reality  strike 
out  of  the  will  the  subsequent  words,  "seve- 
rally and  successively."  That,  I  apprehend, 
is  reasonably  clear. 

If  that  be  so,  the  next  point  which 
demands  the  attention  of  your  Lordships 
is,  what  is  the  effect  of  the  words  "for  want 
of  such  lawful  issue  of  that  name"?  The 
difficulty  which  here  arises  is,  to  determine 
whether  those  words  are  no  more  than  the 
ordinary  words  intended  to  carry  the  son's 
estate,  and  to  be  expressive  of  the  fact  of 
the  former  estates  having  either  failed  of 
taking  effect  at  all,  or,  if  they  did  take 
effect,  of  having  come  to  their  natural  expi- 
ration. Upon  this  there  is  considerable 
controversy.  It  is  said,  on  the*  part  of  the 
appellant,  that  the  referential  construction 
is  that  it  is  the  rule  of  interpretation  which 
confines  the  word  "such"  to  the  repetition 
only  of  the  antecedents  as  they  are  found 
in  the  wilL  It  is  contended,  I  say,  by  the 
appellant^  that  that  rule  of  construc^on  has 
now  been  firmly  established,  and  he  insists 
therefore  that  these  words,  "for  want  of  such 
lawful  issue  of  that  name,"  must  be  limited 
entirely  to  the  events  of  there  having  been 
no  sudi  lawful  issue,  or  of  the  lawful  issue 
comprehended  within  the  antecedent  words 
having  ceased- to  exist 

On  the  other  hand,  it  is  contended  by 
the  respondent,  with  more  force,  that  these 
words  indicate  a  special  intention  on  the 
part  of  the  testator  to  provide  for  all  the 
male  issue  of  his  loins  bearing  his  name. 
And  the  case  is  put  (which  the  respondent 
has  a  right  to  put)  of  this  contingency : 
Suppose  the  testator  to  have  a  son  who 
died  in  his  lifetime,  leaving  sons,  and  then 
he  made  a  will  in  which  he  repeats  limita- 
Nkw  Sikiib,  34.— Ezchxq. 


tions  such  as  these — ^uses  limitations  such 
as  these — "to  my  first  and  other  sons." 
That  is  the  ordinary  limitation,  and  would 
not  comprehend  or  include  the  grandson, 
the  son  of  his  deceased  son.  Yet  it  is 
palpable,  from  the  form  of  expression  used 
to  indicate  the  gift  over,  that  it  was  the 
testator's  desire  that  all  the  issue  of  his 
name  should  be  provided  for.  The  respon- 
dent therefore  insists  that  if  that  case  had 
occurred,  and  were  now  presented  to  the 
Courts,  the  Courts  would  arrive  at  the  con- 
clusion that  the  referential  word  "  such" 
was  entirely  satisfied  by  the  antecedent 
words  "  male  issue,"  and  that  the  words  I 
am  referring  to,  namely,  "  for  want  of  such 
lawful  issue,"  would,  in  that  case,  be  read 
"for  want  of  male  lawful  issua" 

Now,  if  that  be  the  interpretation  which 
the  words  reasonably  bear,  and  it  being  an 
interpretation  in  aid  of  an  object,  or  ex- 
press intention,  on  the  part  of  the  testator, 
the  effect  of  that  mode  of  rendering  the 
relative  word  "  such"  would  be  to  annex 
to  the  special  limitation  to  the  first  and 
other  sons  in  tail  male  a  general  expression 
that  the  estate  should  not  go  over  until 
there  was  a  universal  failure  of  male  law- 
ful issue  of  Thomas.  Consequently,  in  the 
event  I  supposed,  of  Thomas  having  had 
a  grandson  bom  to  him  before  the  date 
of  the  will,  the  estate  would  not  go  over 
without  including  that  grandson;  and  in 
order  to  include  that  grandson  we  should, 
upon  the  established  rules  of  interpretation, 
give  to  Thomas  by  necessary  implication, 
in  order  to  affect  the  estate,  an  estate  in 
tail  male  by  way  of  remainder  after  the 
limitations  to  the  first  and  other  sons  of 
Thomas. 

Now  I  cannot  but  infer  that  that  was 
the  mode  of  interpretation  adopted  by 
the  Court  of  Queen's  Bench,  and  sanc- 
tioned and  approved  of  by  Lord  Eldon. 
Unfortunately,  it  seems  that  this  case  was 
argued  in  the  Court  of  Queen's  Bench  after 
Lord  Eldon  had  arrived  at  that  unfor- 
tunate conclusion  that  the  certificate  sent 
by  the  Court  of  common  law  to  the  Court 
of  Chancery  should  contain  no  reasons  for 
their  determination. 

It  is  probably  an  unfounded  story, 
but  stUl  it  is  the  story,  that  Lord  Eldon 
was  much  in  the  habit  of  criticizing  the 
language  of  the  certificates  that  accom- 
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pdnied  those  dedsiom,  and  hence  it  is  %tt^ 
that  the  ccmchision  of  the  Court  of  Queen's 
Bench  was  arrived  at.  I  adTert  to  that 
story  only  for  the  purpose  of  saying,  that  as 
it  was  confessedly  Lord  Eldon's  habit  to 
scrutinize  with  much  accuracy  the  certifi- 
cates of  the  Courts  of  common  law,  it  is 
not  likely  that  he  would  have  acquiesced 
in  the  conclusion  of  the  Court  of  Queen's 
Bench  unless  he  had  been  satisfied  that  that 
was  the  fair  interpretation  of  the  will. 
Nay,  further,  he  must  not  only  have  been 
satisfied  that  it  was  a  reasonable  inteipre- 
tation,  but  that  it  was  a  proper  interpreta^ 
tion,  because  he  confirmed  the  certificate 
fbr  the  purpose  of  forcing  the  purchaser  to 
take  the  title.  Hiat,  ray  Lords,  having  r^ 
gard  to  the  established  rules  of  the  court 
of  equity,  and  the  forbearance  from  compel- 
ling a  purchaser  to  take  a  doubtful  title,  is 
a  sufficient  indicium  of  Lord  Eldon's  satis- 
faction with  the  construction  thtA  had  been 
put  upon  these  words  of  devise. 

Now,  undoubtedly,  it  is  an  extremely 
difficult  thing,  after  this  long  intenml  of 
time,  to  arrive  at  any  different  interpreta- 
tion ;  but,  nevertheless,  it  is  your  Lord- 
ships' duty  not  to  accept  that  construction 
merely  upon  the  credit  due  to  so  high 
an  authority,  unless  you  conscientiously  be- 
lieve it  to  be  the  construction  which  mu«t 
be  called  for  by  the  words  and  does  effectu- 
ate the  intention  of  the  testator,  as  it  is  to 
be  collected  from  the  will. 

Now  there  is  very  much  to  be  said  in 
favour  of  that  construction,  because  you 
give  effect  to  every  word,  though  you 
give  to  the  word  "  such,"  as  I  have  already 
observed,  a  limited  operation  as  a  word  of 
reference.  But  the  construction  by  Which 
you  are  able  to  give  to  Thomas  an  astate  in 
tail  male  in  remainder  upon  the  limitations 
to  his  first  and  other  sons,  also  enables  you 
to  give,  by  a  parity  of  reasoning,  the  same 
estate  tail  in  remainder  to  James;  and, 
then,  my  Lords,  we  get  the  ultimate  re- 
mainder to  the  daughters  as  a  vested 
remainder  expectant,  and  consequential 
upon  a  series  of  other  remainders ;  and  the 
whole  scheme  of  the  will  is  complete,  and 
the  intention  of  the  testator  is  thus  put 
beyond  the  power  of  being  defeated  except 
in  the  manner  in  which  it  was  defeated, 
namely,  that  at  that  time  of  day  contingent 
remainders  were  not  protected  if  there  were 


no  trastees  topreBenre  then^aiid  Hie 
atioBfl  to  &st  and  otiier  sons  ci  Tbomaa 
were  at  the  mercer  of  Tkomaa;  for  the  life 
estate  of  Thamas  eoalesciB^  with  the  i»> 
mainder  given  in  tail  enabled  hkn  to  suffer 
a  new  recoveiiy  and  to  crenke  a  new  title 
by  the  destmctioB,  or  by  prevcmtii^  the 
possibility  of  tlie  ronauiders  to  his  first 
and  other  sons  firam  subeequoBitiy  taking 
effeet 

i  am  very  anicb  indined,  thevefoiey  to 
i«commend  you  to  say  that  that  reasosaUe 
interpretation,  satisfying,  as  it  does,  the 
language  of  the  will,  tbougli  it  does  not 
carry  the  principle  of  refevential  oonstruo- 
t&on  to  the  fiill  extent  to  whidt  it  has  beea 
BOW  carried  by  subsequent  caaes,  yet  it  is 
a  conarlruction  that  satisfies  every  woid,  and 
I  think  makes,  the  will  agree  in  eveiy  part^ 
and  sappliea  an  interpretation  which  ao 
counts  for  the  antecedent  decisionsy  and 
which  interpi«tatioB,  therefore,  being  leoom- 
mended  by  those  decisions,  oom^  with 
great  weight  to  tha  minds  lii  your  Lord- 
ships. 

But  if  that  be  not  the  eonatmction,  then 
the  only  other  eonatmction  whieh  the  sub- 
sequent  words  admit  of  woold  be  this :  If 
we  take  the  words  *'  for  want  of  sudi  law- 
Ail  issae  of  that  name  "  to  be  simply  words, 
as  I  have  said,  introdnctory  of  the  remain- 
der, and  expressive  only  of  the  expiration 
of  the  antecedent  estates,  then  the  words 
that  follow,  ^either  by  my  grandson 
Thomas  Chorlton,  or  my  son  James  Chorl- 
ton,"  can  be  expressive  only  of  this :  in 
defiftult  of  sQch  issue  male  by  my  son 
Thomas  as  would  be  entitled  to  take  under 
the  antecedent  limitationa  of  this  particular 
will,  and  also  in  default  of  sneh  is^ie 
male  of  my  son  James  as  would  be  en- 
titied  to  take,  under  similar  limitations 
to  his  first  and  other  eons,  then  to  my 
daughters ;  and  if  tiie  words  that  are  here 
found  are  expanded  and  unfolded  in  the 
manner  I  have  expressed,  the  question 
arises,  whether  the  defective  foitner  ex- 
pression being  amjdified  in  tibe  manner  I 
have  stated,  that  amplifyuig  form  of  ex- 
pression would  or  would  not  give  to  the 
first  and  other  sons  of  James  estates  cor- 
respondent to  those  which  are  limited  to 
the  first  and  other  sons  of  Thomas  by  a 
necessary  implication,  or  whether  they 
would  be  expressive  only  of  a  contingeat 
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event  -vrkieb  wmt:  happen,  in' addikum  to 
l^t  expiration  of  tke  antecedent  ]amitatk>xi8| 
befora  the  remainder  to  the  danghters 
neduld  take  eflFect ;  and,  consequently,  the 
remainder  to  the  daugfaters  would  not  be  a 
veeted  rennainder  expectant  on  the  determi- 
nation of  ihe  estates  limited  to  tiie  first  and 
other  ROUS  of  Thomas,  but  would  be  a  re* 
mainder  that  would  arise  and  take  effect 
only  in  the  event  of  there  also  happeningi 
before  the  limitations  to  the  sons  of  James 
came  to  an  end,  the  further  contingency  of 
there  being  no  issue  male  of  James. 

There  is  the  great  difficulty  in  the 
case,  whether  these  words  shall  be  satis- 
fied by  the  expressicm  of  that  oontia*^ 
gency,  or  whether  the  words  be  takea 
to  express  that  contingency,  and  shall,  of 
necessity,  also  rec^ve  this  ftirtber  construc- 
tion of  being  not  merely  expreasive  of  a 
contingency,  but  of  giving  estates  also 
to  the  first  and  other  sons  of  James  cor- 
respondent to  those  already  expressly 
giving  to  the  first  and  other  sons  of 
Thomas. 

Upon  this  particular  point  I  quite 
agree  with  some  remarics  made  at  the 
bar,  that  the  older  eases  are  no  longer  to 
be  regiuded  as  safe  guides  in  such  an  in- 
quiry. The  latitude  so  often  given  as  to 
the  doctrine  of  implication  may  be  founded 
upon  two  grounds :  either  where  the  impli- 
cation arises  by  a  form  of  ei^nession  which 
necessarily,  from  the  very  effect  of  the 
words,  involves  and  implies  something  else, 
or  an  implication  may  also  be  founded 
upon  the  form  of  gift,  or  a  direction  to  do 
something  which  cannot  be  carried  into 
effect,  without,  of  necessity,  implying  and 
involving  something  else  in  order  to  give 
effect  to  that  direction  or  something  else, 
which  is  a  consequence  necessarily  resulting 
from  that  direction.  Now,  two  examples 
will  Dlustrate  sufficiently  the  force  and 
meaning  of  that  abstract  proposition.  If  I 
give  to  my  heir-at-law  an  estate  from  and 
after  the  death  of  A.  B.,  the  form  of  ex- 
pression indicates  that  my  heir-at-law  shall 
not  have  the  enjoyment  of  that  estate  until 
the  life  of  A.  B.  has  come  to  an  end  But 
if  that  be  so,  the  estate  not  going  to  my 
heir-at-law  during  that  interval  of  time,  and 
no  other  owner  being  provided  for  it,  it 
must  escape  or  go  to  A.  B*  during  the  in- 
terval; and  Courts  of  justice  have  arrived 


at  the  decision,  tbat  the  fonn  of  expnession 
involves  this  conclusion,  that  A.  B.  must 
be  the  pecson  to  enjoy  the  estate  until  that 
event  happens,  imtil  which  the  right  of  the 
hei]>at-]aw  is  postponed. 

Another  form  of  direction  would  arise 
upon  this,  which  is  a  common  one,  If  I 
give  to  A.  B.  in  tail»  remainder  to  C.  D.  in 
tail,  and  if  A.  B.  and  C.  D.  shall  die  with- 
out issue,  then  over.  The  form  of  exprea- 
siion  is  not  to  take  effect  until  A.  B.  and 
C.  D.  are  dead  without  issue ;  and  if  one 
dies  without  issue  leaving  another,  there  is 
necessarily  imported  a  remainder  from  one 
to  the  other.  But  now  the  q^estion  is, 
whether  either  of  those  two  examples  is  at 
all  applicable  to  the  case  before  your  Lordr 
ships  ?  Taking  the  amplified  form  of  words 
which  I  have  already  stated,  I  cannot  find 
in  that  form  of  expression  ao^hiug  like 
an  indioatioa  that  the  first  and  other  sons 
of  James  wese  to  take  estates  in  tail  male 
correspondent  with  those  already  given  to 
thO'  fijrat  and  other  sons  of  Thomas.  M  either 
can  I  find  thatsttchan  indication  is  necessary 
in  order  to  support  the  gift  over.  Neither 
can  I  find  that  the  language  of  the  gift  over 
does,  in  terms,  involve  the  necessity  of 
the  gift  over  waiting  the  termination  of 
estates,  which,  by  supposed  implication, 
are  to  be  raised  in  the  first  and  other  sons 
of  James.  Confining  oneself,  therefore,  to 
that  most  wholesome  rule  of  interpretation 
which  we  have  at  length  arrived  at,  and 
ought  rigidly  to  adhere  to,  that  though  we 
construe  the  language  in  conformity  with 
the  meaning  of  the  words,  yet  the  intention 
to  be  ascribed  to  the  testator  must  not  be 
an  intention  which  we  think  the  testator 
ought  to  have  meant,  because  it  was  his 
duty  to  do  so  j  but  it  must  be  an  intention, 
the  grounds  and  reasons  for  imputing  which, 
the  ground  and  reasons  for  clotbong  his 
mind  with  which,  we  are  able  to  derive 
from  the  language  that  he  does  use;  and 
if  that  language  is  satisfied  by  going  to  a 
certain  extent,  there  is  no  obligation  to  go 
further.  K  the  language  here,  speaking  of 
the  sons  by  implication,  is  satisfied  by  the 
expression  of  that  contingency,  no  matter 
whether  it  appears  to  be  an  express  contin- 
gency or  not,  there  seems  no  warrant  in  the 
decisions  of  any  Court  of  justice  for  any 
other  than  that  particular  interpretation 
which  is  sufficient  to  satisfy  the  words. 
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I  ciiQ&ot,  thi^reforei  bring  mys^  in* 
diyidually  to  advise  your  LoidAkipa 
that  you  ougbi  here,  upon  thsa  will,  to 
infer  estates  limifced,  by  a  necessary  im- 
plication) to  the  first  and  other  sons  of 
James,  and  thereby  put  the  estate  in  the 
appellant  X  put  out  of  consideration  the 
circum&tance  that  this  interpretation  does 
not  appear  to  have  suggested  itself  to  the 
great  legal  minds  who  have  again  and  again 
attended  to  this  wilL  That  ought  not  to  be 
conclusive  upon  the  matter.  It  is  true  it  is  a 
circumstanee  which  probably  confirmB  one 
in  the  conclusion  that  one  is  disposed  to 
arrive  at  upon  the  principles.  I  have  stated 
that  there  is  no  sufficient  expression  of  in- 
tention to  ^ve  estates  to  the  first  and  other 
sons  of  James  as  would  warrant  me  on  the 
foundation  of  what  is  written  to  raise  these 
estates  in  the  first  and  other  sons  of  James. 
If  that  be  so,  then  whether  you  regard  the 
estate  taken  by  Thomas,  the  grandson,  as 
an  estate  for  life  only  without  a  remainder 
to  himself^  or  whether  you  regard  it  as 
giving  the  remainder  to  himself  in  tail, 
which  coalesced  with  his  particular  estate, 
the  title  of  the  respondent  is  good ',  for,  in 
the  one  caae,  the  estate  to  the  daughters 
would  be  a  contingent  remainder  destroyed 
by  the  operation  of  the  recovery,  and  in  the 
other  case^  though  the  estate  to  the  daugh' 
ters  ifl  a  vested  remainder,  yet  it  would 
be  expectant  upon  the  estate  tail  in 
remainder  in  Thomas,  and  the  estate  tail 
in  remainder  in  James,  and  the  remainder 
of  Thomas  the  grandson  would  be  equally 
good. 

I  am  afraid  I  have  detained  your  Lord- 
ships  at  unnecessary  length  upon  this  mat- 
ter; but  after  the  ailments  at  the  bar, 
I. think  it  would  be  inconsi^nt  to  avoid 
expressing  any  opinion-  upon  this  part  of 
the  case;  but  I  candidly  feel  that  the  whcde 
of  that  part  of  the  ease  to  which  I  have^ 
perhaps  unneoeasarily,  given  so  much  time» 
is  one  not  needed  for  the  determination  of 
this  question. 

The  title,  of  the  appellant  arises  in 
this  manner^  The  testator  had  several 
daughters— six  in  number— one  of  them, 
Ann  Barrow,  died  in  the  year  1796.  The 
testator's  will,  as  I  have  already  said,  was 
made  in  the  year  1799.  She  died  therefore 
be&rethedate^iftbewiU.  She  left  children^ 
and  under  one  of  those  children  the  present 


appeUant  daiins  a  8»aII«  undifidad  portion 
of  the  estaAe  in  quesfcMUL 

Now,  it  is  neoeasaij  lortfao  appeUaat  to 
bong  himself  within  the  openition  xd  the 
gift  which  is  aiade  of  the  lemauider  e/ret, 
and  that  gift  is^  ^^to  my  daughters  and  their 
children    share  and  share  alikft."     Now, 
whenever  thero  ace  words  used  in  a  will 
indioativB  of  a  elaas,  the  words  nnst  be 
taken  to  denote  the  claaa  as  It  was  eonsti- 
tuted  either  at  the  dale  of  the  will  or  at 
the  death  of  the  testator.  It  ia  impossible 
to  include  persoos  eixeopt  tfaose  that  are 
found  to  oome  within  the  description  of 
the  words  indicative  ef  a  class,  eifchk'  at  the 
date  of  the  will  or  at  tka  death  of  the  tes- 
tator.   Now  it  is  perfectly  clear  that  the 
words  '^  amongst  my  dai^r^tstB'*  is  a  gift 
to  a  class,  and  it  is  pei^tly  dear  ^t 
Ann  Barrow  was  not  one  of  that  class  either 
at  the  date  of  the  will,  for  she  was  dead, 
and  of  coarse  not  at  the  death  <rf  the  testator. 
If  that  be  so,  then  we  oome  to  the  words 
"and  her  children."    Now  the  appellant 
contends  that  the  words  '^andherchildresi'' 
must  not  be  limited  to  tise  diiidrBn  of  the 
persons  constitutiiig  a  class  in  immediate 
connexion  with  which  these  words  are  used ; 
but  he  reads  them  as  if  they  were  thus 
wiitten****'  amongst  my  daog^itenp  and  the 
children  of  my  daughters."  Yomr  I^rodUiipB 
will  obeerve  he  gives  to  the  second  words, 
"my    daughters,"  a  diffbient  effect  and 
extent  of  meaning  &om  the  ^extent  dF 
laeaning  belonging  "  t6  my  danghtera"  in 
the  £ist  part.    It  would  then  nin  thus: 
"amongst  my  daughters,"  that  is,  tho« 
now  living,  "and  the  duldren  of  my  daugh- 
ters"; and  underthe  words  "my  daugbten^" 
as  secondly  used  (being  identical  with  the 
first),  he  would  include  a  diierent  set  of 
persons  from  those  inclnded  in  the  fiist 
That  interpretaiaon,  I  thinki:  cannot  be  by 
poBsibiiity  adopted.   The  words  are  these 
conneeUng  the  "childrea"  with  the  pexaoos 
who   constitute  a  -class,    "  amongst   my 
daughters  and  the  children  of  them,"  and 
that  of  necessity  indieates  and  indudes 
persona  induded  under  the  woods  "my 
daqghteis^'*  and  neneotheiv 

Some  eases  were  deted  at  the  bar 
in  support  of  this  distributive  and  ex^ 
pansive  construction;  but  upon  examine* 
tion  of  them,  I  tiuttk-theie  is  no  one  of 
them  thi^  apiurogdmates  at  all  to  the  form 


Vol.  34.] 


TRINITY  TERM,  1865. 


205 


of  this  ^tposnion^  and  eaoh-ooe  of  ihem  is 
found  to  be  based  upon  a  difiereftt  form  of 
words,  mdusatuig  a  greater  latitude ;  and 
thfsj  are  here  clearly  the  oppodte  of  an 
intention  to  give  to  daughten^  children, 
Tdieliher  they  were  children  of  persons 
living  at  the  date  of  the  death  of  the  testa- 
tor, or  children  of  persons  coming  under 
a  certain  description  who  bad  pre-deceased 
the  testator*  The  principle,  I  belieye,  is  per* 
feetly  clear,  thatit  is  impossible  to  carrythese 
words,  in  immediate  connexion  with  the 
class,  beyond  the  extent  of  l^e  class  itself. 

That  would  suffice  for  the  determina- 
tion of  this  case.  It  is  a  pity  it  was  not 
more  attended  to  by  the  appellant  before 
these  iHTOceedings  were  commenced.  I  am 
satisfied,  if  the  arguthent  had  been  before 
it  on  that  point  the  Court  below  would 
have  arrived  at  the  conclusion  that  the  ap^- 
pellsAt  Was  not  entitled  under  this  descrip- 
tion of  the  persons  who  are  to  take  under 
the  gift  of  the  ultimate  remainder. 

On  all  these  grounds,  I  think  the  appel- 
lant is  wroog;  and  I  am  of  opinion  on  all 
these  grounds  I  must  advise  your  Lordships 
thai  the  decision  of  the  Conrt  below  ot^ht 
to  be  affirmed. 

Lo&D  CsAifwoRTH. — ^With  reference  to 
this  particular  case  I  am  dearly  of  opinion, 
with  the  Lord  Ohancellor,  that  the  i^peal 
must  be  dismissed.  It  struck  me  so,  in  an 
early  portion  of  the  discussion  that  the  last 
point  to  which  his  Lordship  has  adverted 
is  conclusive  on  this  subject  I  cannot 
h^p  suspecting  that  the  testator  did  mean 
to  include  the  children  of  deceased  daugh- 
ters; but  I  think  if  we  were  to  include 
them,  we  should  not  be  construing  his  will, 
but  making  a  new  will  for  him  which,  we 
think,  would  be  more  consistent  with  his 
probable  intentions.  I  think  it  is  clear 
l^t  a  gift  to  ''my  daughters,"  which, 
alone,  would  mean,  clearly,  daughters  living 
at  the  death,  or  at  least  at  the  date  of  the 
will  (which  are  pretty  nearly  contempo- 
raneous events  in  this  case),  would  mean 
only  those  who  were  then  living  and  not 
those  who  had  predeceased  him ;  and  when 
he  says,  "  to  my  dau^ters  and  their  chil- 
dren" to  be  equally  divided  between  and 
among  them,  it  must  meu)  the  children  of 
those  previously  described  as  daughters. 
And  it  may  be  thought,  that  that  being 


conclusive  against  the  apprilant^  it  is  un- 
necessary to  say  anything  upon  the  con- 
struction of  the  will  on  which  this  case 
has  been  so  frequently  considered  in  the 
different  Courts  upon  the  previous  occasions. 
But  I  do  not  think  it  unnecessary,  after 
the  elaborate  arguments  we  have  heard  at 
the  bar  on  both  sides,  and  the  numerous 
occasions  on  which  this  will  has  been 
brought  before  the  Courts,  first  before  the 
Court  of  Queen's  Bench,  afterwards  before 
Lord  Chancellor  Eldon,  afterwards  before 
the  Clnef  Baron  Richards,  and  they  all 
expressed  an  opinion.  Upon  that  mere 
ground  I  think  it  would  be  somewhat 
disrespectfttl  to  those  Judges  to  pass  it 
over  without  making  some  observations 
upon  it.  But  there  is  anoth^  reason  which 
appears  to  make  it  the  bounden  duty  of 
your  Lorddhips  to  express  your  opinion. 
Although,  my  Lords,  more  than  twenty 
years  have  elapsed  since  the  death  of  the 
tenant  for  life — he  died  in  1838 — I  do  not 
see  any  claim  that  has  been  made  by  other 
persons  not  coming  within  the  category  of 
the  descendants  of  a  deceased  daughter 
who  might  afterwards  set  up  a  claim ;  and 
it  is  fit  you  should  know  that  the  grounds 
on  wMeh  you  are  |Mroeeeding  are  not  con- 
fined merely  to  that  which  has  reference 
solely  to  the  position  of  the  present  appel- 
lant. On  t^at  subject  it  is  impossible  to 
say  there  is  not  very  great  difficulty  and 
doubt  about  it ;  indeed,  it  would  be  absurd 
and  presumptuous  not  to  express  any  opin- 
ion after  the  great  discussiim  ^s  case  has 
undergone,  and  the  conclusions  which  have 
been  from  time  to  time  arrived  at  upon  it. 
I  do  not  at  all  hesitate  to  express  the  clear 
opinion  that  the  appellant  is  not  light  in 
contending  that  Thomas  took  an  estate  for 
life  only,  at  least  in  the  first  instance. 
Neither  have  I  the  least  doubt  in  concur- 
ring with  the  Lord  Chancellor  in  saying, 
that  although  the  expression  is  in  that 
imperfect  manner,  **  with  remainder  to  the 
first  son  of  the  body  of  the  said  Thomas 
CSiorhou/'  although  that  is  very  imper- 
fectly expressed,  I  think  it  is  an  inference 
that  we  have  not  only  made,  but  must 
make,  that  it  is  the  first  and  other  sons 
severally  and  successively  in  tail  male; 
therefore  Thomas  became  tenant  for  life 
with  remainder  to  his  first  and  other  sons 
in  tail  male. 


206 


COURT  OF  EXCHEQUER : 


[N.S. 


Now,  it  IB  to  be  observed  that  after  tliat 
devise  there  is  xk)  gift  to  any  one  until  you 
come  to  the  daughters,  unless  by  implication, 
to  which  I  will  presently  advert.  But  the  will 
goes  on  to  say,  "  And  for  want  of  such 
lawful  issue  of  that  name,  either  by  my 
said  grandson  Thomas  Chorlton,  or  my  sou 
James  Chorlton,  then  I  give  and  devise  the 
said  estate  where  I  now  live,  and  the  Weaste 
Estate  amongst  my  daughters."  Now, 
taking  those  words,  without  at  all  altering 
or  enlarging  them,  the  daughters  clearly 
took  only  a  contingent  remainder  upon  the 
expiration  of  the  estates  in  tail  male  of  the 
sons  of  Thomas,  contingent  upon  the  casualty 
whether  or  not  at  that  time  there  should 
be  a  total  failure  of  issue  male  of  Thomas, 
and  a  total  failure  of  issue  male  of  James. 
That  was  clearly  a  contingent  remainder ; 
but  it  was  very  ably  argued  by  Mr.  Manisty, 
and  afterwards  by  Mr.  Hardy^  that  this  is 
a  construction  which  the  Court  below  ought 
not  to  have  adopted,  and  which  this  Court 
ought  not  to  sanction ;  for  that  it  was 
reasonable — inasmuch  as  the  estate  was 
given  to  the  daughters  only  for  want  of 
such  lawful  issue  of  that  name  (that  is, 
of  the  first  and  other  sons  successively  of 
Thomas) — since  it  was  only  given  over  for 
want  of  that  lawful  issue,  "  either  by  my 
said  grandson  Thomas  Chorlton,  or  my  said 
son  James  Chorlton,**  to  infer  that  the  tes- 
tator meant  to  give  to  the  children  of  James 
the  same  estates  which  he  had  given  to  the 
children  of  Thomas.  Now  that,  my  Lords, 
I  confess,  seems  to  me  a  very  violent  pre- 
sumption. I  am  not  fond  of  raising  estates 
by  implication,  if  it  can  be  avoided.  It  too 
often  happens  that  that  is  but  a  disguised 
way  of  making  a  wiU  instead  of  interpreting 
it.  But  if  I  were  to  raise  estates  by  implica- 
tion here,  the  estates  I  should  raise  by  im- 
plication are  estates  in  remainder  to  Thomas 
and  James.  That  seems  to  me  to  be  what  the 
testator  meant  Suppose  the  testator  were 
now  living,  and  could  tell  what  he  meant, 
he  would  say,  "  I  do  not  mean  my  daugh- 
ters to  take  as  long  as  there  is  any  issue 
male  of  Thomas  or  of  James" — not  if  there 
is  any  issue  male  of  James's  sous — that  is 
not  what  he  could  have  had  in  his  contem- 
plation. Therefore,  the  implication  I  should 
raise  would  bo  an  estate  tail  in  remainder 
in  Thomas,  with  an  estate  tail  in  remainder 
in  James.     It  is  said,  that  will  be  at  vari- 


ance with  the  rule  which  has  been  laid 
down  in  modem  times  as  correct,  and  that 
the  words  *'  for  want  of  such  lawful  issue" 
are  to  be  taken  referentially,  meaning  the 
issue  mentioned  before,  and  should  not  be 
taken  to  enlarge  the  previous  estate.  Your 
Lordships  wiU  observe  you  do  not  enlarge 
the  previous  estate  in  the  mode  in  which 
that  rule  of  law  laid  down  by  Mr.  Jarman 
is  meant  to  imply.  You  do  not  say  that 
Thomas  took  an  estate,  enlarged  by  these 
words  to  an  estate  tail  What  you  con- 
clude is,  if  the  estates  are  to  be  raised  by 
implication,  that  the  testator  meant  to 
say  he  gave  an  estate  for  life  only  to 
Thomas,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  and  for  want  of 
such  lawful  issue,  that  is,  for  want  of  law- 
ful issue  male  (that  was  the  particular  sort 
of  issue  he  was  contemplating),  then,  not 
that  you  enlarge  the  prior  estate,  but,  for 
the  purpose  of  effectuating  the  intentions 
of  the  testator,  you  give  that,  without 
which  his  intention  would  be  defeated;  the 
estate  tail  in  remainder  to  Thomas  and  to 
James  and  to  the  daughters ;  and  therefore, 
that  it  is  a  remainder,  or  rather  a  contin- 
gent remainder  barred  by  the  recovery,  the 
result  is  the  same.  I  rather  think  upon  the 
authorities,  that  such  an  estate  tail  may  he 
presumed,  and  that  Thomas  would,  when  he 
suffered  the  recovery,  be  a  tenant  in  tail  in 
possession,  and  that  all  the  remainders  ova 
were  barred.  If  that  were  not  so,  it  must 
have  been  that  he  was  only  tenant  for  life, 
with  remainder  to  his  first  and  other  sons 
in  tail,  with  a  contingent  remainder  over 
which  was  equally  barred  by  the  recoveiy, 
80  that  giidcunq'ue  vid  the  decision  was 
correct  before,  by  Lord  Eldon  in  1812. 
I  agree  that  this  appeal  must  be  dis- 
missed. 

Lord  Chelmsfobd. — I  agree  with  my 
noble  and  learned  Mends  in  the  conclusion 
at  which  they  have  arrived.  With  regard  to 
the  point  in  the  case  as  to  the  title  of  the 
plaintiff  to  take  as  descendant  of  a  daughter 
who  was  deceased  at  the  time  of  the  making 
of  the  will,  I  i^ree  with  my  noble  and 
learned  friends  that  he  does  not  come  within 
the  terms  of  the  devise.  Now  I  was  veiy 
much  struck  with  the  way  in  which  this 
was  put  by  my  noble  and  learned  friend  on 
the  woolsack  in  the  conise  of  the  argument 
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He  Bftid;,  '*Tq  ^hom  do  the  .words  'my 
daughters'  refer T*  Clearly  they  can  only 
refer  to  the  daughters  in  existence  at  the 
date  of  the  will.  If  this  was  the  question  as 
to  the  w^ords  of  reference,  "their  children" 
must  necessarily  be  confined  to  them,  and 
it  seems  impossible,  whatever  we  may  con- 
jecture as  to  the  intention  of  the  testator, 
to  put  any  other  interpretation  upon  the 
words  than  that  suggested  by  my  noble  and 
learned  friends,  and  it  is  conclusive  against 
the  title  of  the  plaintiff. 

The  point  does  not  appear  to  have 
been  much  regarded,  if  at  all,  and  to 
have  come  upon  the  appellant  rather  by 
surprise,  and  therefore,  I  should  much 
regret  if  the  House  were  to  come  to  a  con- 
clusion adverse  to  the  appellant  upon  this 
point;  but  I  agree  with  my  two  noble  and 
learned  friends  with  regard  to  their  con- 
struction of  the  will,  which  construction  is 
fatal  to  the  title  of  the  pl^tiff. 

It  appears,  from  the  statement,  which  was 
made  by  counsel  on  the  argument  of  this 
case,  in  the  case  of  Mellish  v.  Mellish  (3), 
that  Lord  Eldon,  and  the  Court  of  Queen's 
Bench  upon  the  case  submitted  to  them, 
came  to  the  conclusion  that  Thomas  Chorlton 
had  an  estate  tail,  and  the  counsel  adds, 
that  in^the  Court  of  Exchequer  last  year  the 
Court  came  to  the  same  result,  acting  upon 
the  authority  of  Robinson  v.  Robinson  (11). 
If  that  is  so>  the  Lord  Chief  Baron  must 
have  been  of  opinion  that  the  words  "first 
son  severally  and  successively,"  were  words 
of  limitation^  and  were  equivalent  to  "issue 
male."  Now,  we  have  no  account  of  the 
grounds  upon  which  the  Lord  Chancellor 
and  the  Court  of  Queen's  Bench  came  to 
the  conclusioD  that  there  was  an  estate  tail 
in  Thomas  Chorlton;  but  I  think  we  must 
look  for  that  estate  tail  in  other  words  of 
the  will  than  those  upon  which  the  Lord 
Chief  Baron  seems  to  have  relied,  because 
I  read  the  will  in  the  same  way  as  my 
noble  and  learned  friends. 

I  think,  in  the  first  place,  Thomas 
Chorlton  had  an  estate  for  life.  Then, 
that  the  words  "  first  son  of  his  body 
severally  and  successively"  in  tail  male 
must  mean  first  son  in  order,  severally 
and  successively,  or  in  other  words,  first 
and  other  sons  in  tail  Therefore,  if  the 
counsel  were  correct  in  saying  fliat  the 
Lord  Chief  Baron  decided  there  was  an 


estate  tail  in  Thomas  Chorlton,  upon  the 
authority  of  the  case  of  Robinson  v.  Rahin- 
son{\\\l  cannot  agree  in  that  decision,  and 
we  must  look  for  the  estate  tail  which  Lord 
Eldon  and  the  Court  of  Queen's  Bench  seem 
to  have  held  was  in  Thomas  Chorlton  to 
other  words  of  the  wiD.  That  can  only  be 
found  in  the  words  which  precede  the  limit- 
ation to  the  daughters — ^in  the  words  "and 
for  want  of  such  lawful  issue  of  that  name, 
either  by  my  said  grandson  Thomas  Chorl- 
ton or  my  son  James  Chorlton,"  and  the 
question  upon  those  words  would  be  whe- 
ther an  est;ite  tail  by  implication  was  raised 
in  Thomas  Chorlton.  Now  the  appellant 
contends  that  there  was  no  implication  by 
these  words,  of  an  estate  in  Thomas  Chorl- 
ton, but  that  by  the  referential  word  "such  ** 
— "such  lawftil  issue  of  that  name"  of 
James — the  will  must  mean  the  first  and 
other  sons  of  James  in  tail  male.  And 
this  estate  by  implication  to  the  first  and 
other  sons  of  James  would  make  the  limit- 
ation  to  the  daughters  a  vested  remainder, 
and  consequently  that  remainder  woidd 
not  be  affected  by  the  recovery  which 
was  suffered  by  Thomas  Chorlton.  It 
is  true  that  that  would  have  been  a  for- 
feiure  of  his  estate  for  life ;  but  the  per- 
sons entitled  in  remainder  were  not  bound 
to  take  advantage  of  that  forfeiture.  They 
might  wait  until  the  determination  of 
the  preceding  estate,  when  they  would  be 
entitled  in  possession.  Now,  as  has  been 
said  by  my  noble  and  learned  friend  near 
me  (Lord  Cranworth),  on  the  question 
whether  there  is  an  estate  raised  by 
implication  or  not — whether  that  is  de- 
termined one  way  or  the  other,  in  the 
view  which  he  has  taken,  would  be  possibly 
immaterial  as  against  the  plaintiff.  Suppose 
there  is  no  implication  of  an  estate  in  James, 
the  consequence  would  be  that  the  limit- 
ation to  the  daughters  and  their  children 
would  not  take  effect  until  failure  of  issue 
of  Thomas  and  James,  and  that  would,  there- 
fore, be  a  contingent  remainder,  and  it  would 
be  defeated  by  the  recovery  suffered  by 
Thomas  Chorlton ;  but  I  am  not  disposed 
to  concur  with  him  that  there  really  is  no 
implication  of  an  estate.  I  will  take  it,  in  the 
first  place,  there  is  an  implication  of  an 
estate  in  tail  male  in  James  Chorlton.  Now, 
if  that  be  so,  the  limitation  to  the  daughters 
would  be  a  vested  remainder.    But  if  there 
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is  also,  as  I  think  there  must  be,  as  well  as 
an  implication  of  an  estate  tail  in  James, 
an  implication  also  of  an  estate  tail  in 
Thomas,  then  of  course  that  estate  tail  in 
Thomas  would  enable  him  to  suffer  a  reco- 
very and  to  defeat  all  the  limitations  over. 
Now,  that  there  would  be  an  implication 
of  an  estate  tail  in  James,  appears  to  me  to 
be  clear,  from  looking  to  the  mode  in  which 
the  testator  has  shewn  an  anxious  desire 
that  his  estate  should  always  continue  in  a 
person  bearing  the  name  of  CTiorlton.  Now, 
suppose  there  is  no  implication  of  an  estate 
tail  in  James,  why,  James  might  have  had 
(as  the  ultimate  limitation  is  not  to  take 
effect  until  the  failure  of  issue  male  of 
James)  sons  for  many  generations — des- 
cendants for  many  generations,  and  during 
that  time  the  estate  would  descend  to  the 
heir-at-law,  who  probably  would  not  be 
a  person  bearing  the  name  of  Chorlton. 
Therefore,  it  appears  to  me  that  to  effect  the 
intention  of  the  testator,  there  must  be  an 
estate  tail  by  implication  in  James.  And  if 
there  is  an  estate  tail  by  implication  in 
James,  what  reason  can  there  be  for  saying 
that  the  very  same  expressions  applicable 
to  Thomas  should  not  also  raise  an  estate 
tail  in  him,  assuming  a  question  to  have 
been  stated  under  which  it  would  be  abso- 
lutely necessary,  in  order  that  the  complete 
intention  of  the  testator  should  have  effect, 
that  there  should  be  an  estate  tail  also  in 
Thomas  1  Therefore,  it  appears  that  which- 
ever way  you  take  it,  whether  you  imply 
estates  tail  in  Thomas  and  James  or  not, 
that  the  result  is  equally  un&vourable  to 
the  plaintiff.  If  there  are  no  estates  by 
implication,  then,  as  the  ultimate  limitation 
is  not  to  take  effect  until  the  failure  of 
issue  of  Thomas  and  James,  there  would 
be  a  contingent  remainder  that  would  be 
defeated  by  the  recovery;  and  if  there  are 
estates  tail  by  implication  to  be  raised  in 
Thomas  and  James,  then  there  were  estates 
tail  enabling  Thomas  to  suffer  the  recovery, 
and  to  bar  the  subsequent  limitations. 
Upon  these  grounds  I  agree  with  my 
noble  and  learned  friends  that  the  appeal 
must  be  dismissed. 

Judgment  of  the  Court  below 
affimied. 


1865. 
Jan.  30.* 


bbowh  v.  the  aoc&ik6ton 
cottok-6p1kniko  and  xa- 
nufactubino  ookpavy 
(luoted). 


Master  and  Servant  —  Negligence  — 
Liability  ofMcuter. 

A  workman  cannot  recover  damages  from 
hi*  employer9  for  injury  sustained  by  him 
while  at  work  in  their  milL  and  resuUina 
from  the  building  having  been  originally 
negligently  constructedy  unless  personal 
negligence  be  proved  against  his  employers 
themselves  (or  against  some  person  acting 
by  their  orders  )y  either  in  having  given 
directions  how  the  building  should  be  con- 
structed, or  in  having  hnowingly  entrusted 
the  execution  of  the  work  to  an  incompetent 
person* 

Declaration — That  the  defendants  were 
possessed  of  a  certain  nnfiniflhed  cotton 
spinning-mill  and  premises  at  Acctington, 
and  although  the  defendants  were  well 
aware  and  had  full  knowledge  that  the 
foundations  of  the  said  mill,  and  the  pillara 
which  were  intended  to  support  the  same, 
were  not  sufficiently  strong  to  support  an 
extra  story  or  stories,  the  defendants  had 
carelessly,  negligently  and  improperly  bult 
and  erected,  and  had  caused  to  be  built 
and  erected,  an  extra  stoiy  or  stories,  and 
had  placed  and  caused  the  same  to  be 
placed  upon  the  said  nuIL  without  increasing 
the  support  to  the  said  mill,  and  had  care- 
lessly, <fec.  placed  a  weight  on  the  said 
pillaxs  too  great  for  the  said  pillars  and 
foundations  to  bear,  and  had  carelessly 
«to  built  and  erected  the  said  mill  and 
premises  of  such  insufficient  materials  and 
construction  that  the  same  was  dangerous 
and  likely  and  liable  to  fall  down  and  to 
£all  in;  and  the  plaintiff  was  a  stonemason, 
and  was  employed  as  such  by  the  defen- 
dants for  hire  and  reward;  and  the  defen- 
dants, well  knowing  all  the  premises,  and 
the  danger  of  what  had  been  done  as  afore- 
said, and  the  danger  that  any  one  would 
incur  and  be  exposed  to  who  was  in  or 
upon  the  said  mill  and  premises,  extra 
story  or  stories,  wrongfully,  carelessly,  drc. 
ordered   and  directed    and  induced    and 
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permitted  the  plaintifp  to  go  up  into  the 
said  mill  and  preoiiaes '  and  into  tbe  said 
extra  story  or  fttorieft*  and  work  there  ae 
a  stonemason  in  his  said  employment,  and 
did  not  give  the  plaintiff  any  warning  or 
notfce  of  the  premises,  and  of  the  danger 
of  being  in  the  said  mill  and  premises,  and 
in  the  said  extra  story  or  stories,  and  care- 
lessly, Ac.  neglected  to  take  any  precau- 
tions against  accidents  and  for  the  safety 
and  protection  of  persons  lawfully  in  and 
upon  the  said  mill  and  premises;  and 
the  plaintiff  thereupon,  in  obedience  to 
the  said  order  and  direction,  and  not 
knowing  the  premises,  and  believing  that 
there  was  no  danger  in  obeying  the  Said 
order  and  direction,  did  go  into  the 
said  mill  and  premises,  and  did  go  up 
into  the  said  extra  story  at  stories,  and 
did  work  there  as  a  stonemason  in  his 
said  employment ;  and  whilst  the  plaintiff 
was  so  working  as  aforesaid  in  the  said 
mill  and  premises,  and  in  the  said  extra 
story  or  stories,  and  whilst  he  was  fulfilling 
his  duty  and  the  said  order  and  direction 
of  the  defendants,  and  without  any  negli- 
gence or  default  or  knowledge  or  want  of 
care  on  his  part,  and  by  means  of  the  said 
careless,  Ac  conduct  of  the  defendants  in 
that  behalf,  and  not  otherwise,  the  said  mill 
and  premises  fell  down  and  fell  in^  and  by 
means  thereof  and  of  the  careless,  Ac.  conduct 
of  the  defendants  in  that  behalf,  the  plain- 
tiff was  precipitated  down  and  was  greatly 
and  permanently  wounded,  injured  and 
damaged 

The  second  count  was  similar  to  the 
first,  alleging  that  the  defendants  carelessly, 
d^c.  induced,  invited,  and  permitted  the 
plaintiff  to  enter  the  said  mill  and  premises, 
ike. 

Plea — Not  guilty.    Issue  thereon. 

The  case  Was  tried,  before  Blackburn,  J., 
at  the  Lancashire  Winter  Assize,  1864, 
when  it  appeared  that  the  injuries  com- 
plained of  were  sustained  by  the  plaintiff 
when  working  as  a  stonemason  in  the 
defendants'  mill.  One  Dean  had  been 
employed  by  the  defendants  as  their  clerk 
of  the  works  to  superintend  the  building  of 
the  mill  in  1 862.  It  was  originally  intended 
that  the  mill  should  be  only  two  stories 
high,  and  that  the  foundations  should  be 
of  ashlar,  3  feet  thick;  but  subsequently  the 
defendants  altered  their  plans,  determining 
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to  have  two  additional  stories.  Before 
that,  however,  Dean  had  directed  the 
foundations  to  be  constructed  of  16  feet 
of  rubble  instead  of  3  feet  of  ashlar.  In 
March  1863  the  plaintiff  was  employed  by 
Dean  to  work  in  the  mill,  and  while  occu- 
pied in  the  third  story,  the  floor  fell  in,  and 
he  was  injured.  Evidence  was  given  that 
some  of  the  pillars  on  which  the  building 
rested  had'  been  observed  to  be  not  ver- 
tical^ and  that  to  rectify  this  their  feet 
had  been  shifted  from  the  centre  of  the 
nibble  foundations  below;  it  was  alsa 
shewn  that  the  rubble  foundations  were 
too  weak  for  the  weight  of  the  two 
additional  stories. 

The  Judge  asked  the  jury,  first,  whether 
die  accident  was  caused  by  the  negligence 
of  the  company  or  any  of  their  servants  ^ 
secondly,  whether  the  company  were  guilty 
of  negligence  in  appointing  Dean  to  super- 
intend the  work.  The  jury  found  for 
the  plaintiff,  damages  500/.,  the  Judge 
reserving  leave  to'  the  defendants  to 
move  for  a  nonsuit,  if  the  Court  should 
think  there  was  not  sufficient  evidence 
of  negligence  on  the  part  of  the  defen- 
dants. 

S,  Temple  having  obtained  a  rule  accord- 
ingly, either  for  a  nonsuit,  or  a  new  trial, 
on  the  grounds  that  there  was  no  evidence 
of  negligence,  aiid  that,  if  there  were,  it 
was  the  negligence  of  a  fellow-servant  of 
the  plaintiff, — 

Edward  James  and  Holker  now  shewed 
cause,  contending  that,  in  order  that  a 
master  may  be  free  from  liability  for  injury 
done  to  Ms  servant  through  the  negligence 
of  a  fellow-servant,  the  master  must  shew 
that  he  was  not  guilty  of  negligence  in 
employing  an  incompetent  workman.  The 
master  is  bound  to  select  sound  and  safe 
materials — Brydon  v.  Stewart  {X),  Roberts 
V.  Smith  (2),  Mellors  v.  Shaw  (3),  all  cited 
in  Addison  an  Torts,  2nd  edit.  p.  156.  The 
jury  have  found  here  want  of  care  on  the 
part  of  the  defendants  in  not  employing  a 
proper  superintendent.  A  master  must  use 
reasonable  care  that  his  servants  are  not 

(1)  2  Maoqueen,  84. 

(2)  2  HurL  k  N.  218;  b.o.  26  Law  J.  Bap.  (h.b.) 
Exch.  819. 

(3)  1  B.  &  S.  437;  8.c.  80  Law  J.  Bcp.  (n.s.) 
Q.B.  888. 
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exposed  to  unnecessary  risk — Bartan!s  EiU 
Coal  Company/  v.  Metd{4:). 

[Martin,  B. — In  that  case  there  was  want 
of  reasonable  care  at  the  very  time  of  the 
mischief.  If  I  build  a  house  as  I  please, 
and  years  afterwards  it  falls  and  injures 
some  one,  am  I  liable  1] 

Under  such  circumstances,  a  man  by 
whose  own  negligent  act  the  danger  has 
been  occasioned  would  be  liable.  The  case 
is  ditferent  where  a  man  has  purchased 
a  house  not  knowing  of  its  ruinous  con- 
dition. 

[Mabtik,  B. — To  whom  am  I  under  an 
obligation  not  to  lay  the  foundation  as  I 
please?] 

A  laiidlord  is  responsible  to  the  public 
for  negligence  in  demising  a  house  in  a 
ruinous  condition — Toddy.  Flight {b).  The 
defendants  are  liable  if  they  were  personally 
negligent — Ashworthr*  Stanm^(6),  RoherU 
V.  Smith(2)j  Mellors  v.  Sliaw(3)',  or,  if  there 
was  no  personal  negligence  on  their  part, 
still  they  are  liable  if  Dean  was  negligent, 
unless  the  plaintiff  was  a  fellow-servant  of 
Dean — Addison  on  TorU^  p.  324,  and  cases 
there  cited.  Again,  supposing  the  plaintiff 
Dean's  fellow-servant,  tjien  the  defendants 
are  liable  for  their  original  negligence  in 
employing  Dean,  an  incompetent  workman, 
who  was  guilty  of  the  negligence  long 
before  the  plaintiff  entered  the  defendants' 
service. 

Temple  and  Kay^  in  support  of  the  rule, 
contended  that,  even  if  the  accident  had 
been  proved  to  be  the  result  of  Dean's 
n^ligence,  the  plaintiff  could  not  recover, 
as  he  was  Dean's  fellow-servant — QaUagher 
V.  Piper  (7)  and  Lovegrove  v.  the  London, 
Brighton  and  South  Coast  RaUvoay  (8); 
and  that,  even  if  the  plaintiff  was  not 
Dean's  fellow-servant^  the  defendants  did 
not  warrant  the  safety  of  the  building; 
and  as  there  was  no  personal  negligence 
proved  on  their  part,  the  plaintiff  must,  in 
order  to  make  them  liable,  shew  not  only 

(4)  8  Maoqneen,  266. 

(5)  9  Com.  B.  B«p.  K.a  877;  ■.  c  80  Iaw  J. 
Bep.  (n.s.)  C.P.  21. 

(6)  80  Law  J.  Rep.  (ir.s.)  Q.6. 188. 

(7)  83  Lav  J.  Rep.  (n.b.)  C.P.  82i^;  1.0.  16 
Com.  B.  Rep.  K.S.  669.    ' 

(8)  Ibid.  C.P.  829;  t.  a  16  Com.  B.  Rep.  N.S. 
669. 


that  Dean  was  incompetent,  but  also  that 
the  defendants  knew  that  he  was  incom- 
petent when  they  employed  him — Potts  v. 
the  Port  Carlisle  Dock  and  Railway  Cotn- 
pany  (9). 

Cur,  adv,  vulL 

The  judgment  of  the  Court  (10)  was  now 
(Jan.  30)  delivered  by — 

Pollock,  C.B. — ^The  complaint  of  the 
plaintiff  in  this  case  is  that,  while  he 
was  working  in  the  defendants'  mill,  one 
of  the  floors  of  the  mill  fell  in,  and  he  was 
injured.  We  are  all  of  opinion  that  there 
was  no  such  evidence  of  negligence  as  to 
enable  the  plaintiff  to  bring  diis  action,  and 
that  therefore  a  nonsuit  should  be  entered ; 
but,  as  the  plaintiff  has  the  power  of  com- 
mencing another  action  if  he  pleases  and 
presenting  the  case  before  a  jury  in  a  dif- 
ferent light,  and  taking  the  opinion  of  a 
different  tribunal,  we  think  it  right  not  to 
give  a  minute  detail  of  the  circumstances, 
or  to  reason  upon  the  various  matters  so 
as  to  create  any  prejudice  in  the  case  of 
future  inquiry. 

Our  opinion  is  founded  on  this,  that 
there  is  no  personal  negligence  brought 
home  by  the  evidence  before  us,  either  to 
the  defendants  themselves  or  to  any  pei^ 
son  acting  as  their  servant  or  by  their  orders, 
for  which  they  are  responsible,  either  by 
havinggiven  directions  how  the  work  should 
be  done,  or  by  their  having  any  reason  to 
suppose  that  the  person  to  whom  tJiey 
entrusted  the  charge  of  doing  the  work, 
was  not  a  person  competent  to  do  the 
work. 

Ride  absolute  for  a  nonsuit. 


(»)  S  W.  Rep. 524.  Q.B.— "In  this 
table,  origmally  made  for  one  fine  of  raik  only, 
had  a  secoad  line  plaoed  on  it,  at  right  anglsB  to 
the  fiivt  line^  but  without  any  additional  soiqwit 
being  given  to  it.  Hie  turntable  oontinned  m  mm 
lor  five  yean^  when  it  broke  down,  mder  tfao 
weight  of  a  track  passing  over  the  seoond  line  of 
rails,  and  oaosed  the  death  of  the  phdntiifk  hus- 
band. The  Court  held  that  the  fiMJts  proirad  did 
not  estabUsh  a  case  of  n^g^igenoe  againrt  the 
defendants.*' 

(10)  PoUock,  C.B.,  Martin,  B.,  GhanneU,  B.  and 
Pigott,B. 
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«  gp^         r  UNTOK  AKB  ANOTHER  V.  TBB 
y  A      <       BLAKEHBY  JOINT  00-OFERA- 

•      1^      tpiVB  INDUSTRIAL  SOCIETY. 

Indugtrial  and  Provident  Societies  Acts, 
15  <fc  18  Vict.  e.  31,  17  d:  18  Fu-«.  c.  25. 
and  25  ct  26  Ftc<.  c.  %1.—LiahUity  of  Cor- 
poration. 

An  industrial  society,  formed  before  the 
passing  of  the  Industrial  and  Provident 
Societies  Act,  1862,  {whick  provides  for  the 
incorporation  of  previously-existing  societies 
on  registration,  and  enacts  that  legal  pro- 
ceedings then  pending  against  a  trustee  or 
public  officer  may  be  prosecuted  against  the 
society  in  its  registered  name,  but  omits  to 
provide  for  pending  claims),  cannot,  although 
subsequently  registered  under  that  act,  be 
sued  as  a  corporation  in  an  action  com- 
menced after  the  passing  of  the  act  for  a 
debt  incurred  previously  thereto, — So  held 
on  the  authority  of  Dean  v,  Mellard  (1). 

Declaration  for  goods  sold  and  delivered, 
and  on  accounts  stated. 

Plea — ^never  indebted   Issue  thereon. 

The  action  was  tried,  before  Martin,  B., 
during  the  Sittings  in  Middlesex  after 
Easter  Term,  1865,  when  a  formal  yerdict 
was  taken  for  the  plaintifiB  for  271,  is,  lOd,, 
subject  to  the  opinion  of  the  Court  as  to 
whether  the  defendants  were  liable  to  be 
sued  as  a  body  corporate  or  not. 

It  appeared  at  the  trial  that  an  Indus* 
trial  society  was  formed  in  Blakeney,  called 
the  "Blakeney  Miners'  Joint  Co-operative 
Industrial  Society,"  and  that  its  rules  were 
certified  by  the  Registrar  of  Friendly  Socie- 
ties in  January  1862.  Under  the  15  <fe  16 
Vict  c  31.  and  17  <fe  18  Vict  c.  26,  which 
were  then  in  force,  such  societies  were  to 
sue  and  to  be  sued  by  their  officers  ap- 
pointed for  that  purpose,  or  by  their  trus- 
tees. 

By  the  25  <fe  26  Vict  a  87,  which  was 
pasted  in  August  1862,  the  above-men- 
tioned statutes  were  repealed,  without  any 
reservation  in  favour  of  existing  societies, 
which  were  to  be  at  liberty  to  register 
tinder  the  new  act  and  to  become  bodies 
corporate. 

The  goods  were  supplied  to  the  society 

(1)  15  Com.  B  Rep.  N.S.  19;  b.c.  82  Law  J. 
Rep.  (U.S.)  C.P.  282. 


by  the  plaintiffs  in  November  1864;  the 
sodety  was  registered  mider  the  25  <fe  26 
Vict  c.  87.  in  February  1865,  for  the  pur- 
pose of  being  wound  up,  and  this  action 
was  commenced  in  the  following  March. 

Maenamara  having  obtained  a  rule  to 
set  aside  the  verdict  and  to  enter  it  for  the 
defendants,  on  the  ground  that  they  were 
not  liable  in  their  corporate  capacity,  citing 
Dean  v.  Mellard  (1), — 

Chtes  now  shewed  cause,  contending  that, 
as  15  &  16  Vict  o.  31.  and  17  A  18  Vict 
c.  25,  which  provided  public  officers  to  sue 
and  be  sued,  were  repealed  by  the  25  h  26 
Vict  c  87, — ^the  6th  section  of  which  enacts 
that  '^the  certificate  of  registration  shall 
vest  in  the  society  all  the  property  that 
may  at  the  time  be  vested  in  any  person 
in  trust  for  the  society,  and  that  all  legal 
proceeding  then  pending  by  or  against  any 
such  trustee  or  other  officer,  on  account  of 
the  society  may  be  prosecuted  by  or  against 
the  society  in  its  registered  name  without 
abatement," — d  fortiori  new  proceedings 
regarding  pending  claims  might  be  brought 
against -the  society  in  its  corporate  capa- 
city. Before  the  last  statute,  the  action 
mnst  have  been  against  the  public  officer; 
and,  if  the  certificate  of  registration  vests 
in  t^e  society  all  the  property  before  vested 
in  the  trustees,  it  also  confers  on  the 
society  all  the  rights  and  liabilities  of  the 
trustees.  In  Toutill  v.  Douglas  (2),  Cock- 
bum,  C.J.  said  that  it  was  contemplated 
that  a  society  formed  under  15  d?  16  Vict, 
c.  31,  would  acquire  a  new  status  under 
25  k  26  Vict  c.  87,  and  that  it  was  for 
the  purpose  of  registration  only  under  the 
new  act  that  such  a  society  oould  be  said 
to  be  in  existence.  The  intention  of  the  act 
of  1862  must  have  been  to  make  provision 
for  bringing  new  actions,  as  well  as  for 
continuing  old  ones;  and  though  Dean  v. 
Mellard  (l)  was  held  to  have  been  well 
brought  against  the  members  of  the  society 
individually,  yet  there  is  nothing  in  it  to 
shew  that  the  corporate  body  was  not  also 
liable  to  be  sued. 

Maenanusra  was  not  called  upon  to  sup- 
port the  rule. 

Mabtdt,  B. — ^This  case  is  governed  by 
Dean  v.  Mellard  (l).  There  the  Court  held 
(2)  38  Law  J.  lUp.  (ir.e.)  Q.B.  66. 
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the  action  to  have  been  well  bronght  against 
the  individual  shareholders.  WiUmms,  J.  re- 
marked that  the  legislature  hsm,  in  25  &  26 
Vict  c.  87,  confined  the  indulgence  given 
by  section  6.  "  to  actions  which  were  pend- 
ing at  the  time  the  certificate  of  registration 
was  obtained;  and  that  must  mean  actions 
which  were  commenced  before  the  act  of 
1862  was  passed."  The  construction  put  on 
section  6.  by  the  plaintiffs'  counsel  may  be 
reasonable,  but  Dean  v.  MeUard(l)  pre- 
vents us  firom  adopting  it 

Bramwexx,  B. — I  admit  the  force  of  the 
argument  on  the  6th  section  of  the  act,  that 
if  an  action,  already  commenced  against  a 
trustee,  may  be  continued  against  the  new 
corporation,  it  is  but  reasonable  that  a 
new  one  might  be  commenced  against  the 
corporation  ;  but  Dean  v.  Mellard  (1)  is  in 
point  the  other  way;  and  it  may  be  that 
the  legislature  meant  to  provide  only  for 
the  continuance  of  old  actions,  without 
providing  for  the  commencement  of  new 
ones. 

Chakkeli^  B. — I  am  also  of  opinion 
that  the  case  is  governed  by  Dean  v.  Mel- 
lard {I). 

Rule  absolute. 


1865 
June  8 


^i 


BELDIKG  AKD  AK0TH1ER,  as- 
signees of  George  King  Ran- 
dlesome,  v,  BEAD. 

Debtor  and  Creditor — Bill  of  Sale — As- 
signment of  after-acquired  Property  — 
Covenant  to  pay  on  Demand, 

G,  Ky  who  was  a  trader^  hg  a  hill  of  sale, 
assigned  to  the  defendant  "  all  his  household 
furniture,  plate,  linen,  china^  glass,  all  his 
stock,  cattle,  horses,  farming  implements, 
crops,  hook-dehts,  and  all  other  his  personal 
estate  and  effects  whatsoever  then  being  or 
hereafter  to  be  upon  or  about  his  dwelling- 
house,  farm  and  premises"  The  bill  of  sale 
also  empowered  the  defendant,  "  in  case  the 
sum  of  300/.  and  interest  should  not  be  paid 
on  demand,  to  enter  upon  the  premises  which 
might  be  in  the  occupation  of  the  debtor,  and 
there  distrain  the  goods  and  chattels  there 
found  for  the  sum  of  300/.  and  interest*^ 
After  the  execution  of  the  bill  of  sale,  G.  K, 
purchased  goods  from  time  to  time  in  the 


way  of  his  trade,  some  of  which  were  upon 
and  dbout  his  premises  on  the  8/A  of  January 
1862,  on  which  day  a  formal  demand  of 
the  sum  of  300/.  was  mad^e  on  G.  K.'s  wife, 
and  on  non-payment  of  the  same,  on  tlie  same 
day,  the  defendant  entered  and  seized  all  the 
furniture,  goods,  chattels  and  effects  fofund 
upon  the  premises  : — Held,  thctt  the  demand 
on  the  wife  was  not  a  sufficient  demand,  and 
that  the  property  acquired  by  G.  K.  after 
the  execution  of  the  bill  of  sale  did  noi  pass 
to  the  defendant. 

This  action  was  brought  for  converting 
the  bankrapt's  goods  aft^  his  bankruptcy. 

The  cause  came  on  for  trial,  before  Cock- 
bum,  C.J.,  when  it  was  a^-eed  between 
the  parties  to  state  a  special  case  for  the 
opinion  of  the  Court. 

The  plaintiffs  are  the  assignees  of  George 
King  Randlesome,  who  before  and  at  the 
time  of  his  bankruptcy  resided  and  carried 
on  the  business  of  a  grocer  and  draper  at 
Reedham,  in  Norfolk.  In  the  month  of 
January  1857  the  bankrupt  was  carrying  on 
the  business  of  a  cattle-dealer  at  Reedham, 
under  the  name  of  Oeorge  King,  and  being 
indebted  to  the  defendant  to  the  amount 
of  300/.,  on  the  24th  of  January,  execoted 
to  the  defendant,  who  required  the  same, 
a  biU  of  sale  under  seal.  By  the  bill  of  sale 
the  bankrupt  assigned  unto  the  defendant 
all  his  household  furniture,  plate,  linen, 
china,  glass,  all  his  stock,  cattle,  houses, 
farming  implements,  crops,  book-debts,  and 
all  other  his  personal  estate  and  effects 
whatsoever  then  being  or  hereafter  to  be 
upon  or  about  his  dwelling-house,  farm  and 
premises  situate  at  Reedham,  or  elsewhere 
in  the  kingdom  of  Great  Britain,  upon 
trust  to  convert  the  same  into  money,  and 
to  pay  thereout  the  costs  of  preparing  and 
perfecting  such  bill  of  sale,  the  charges  and 
expenses  attending  such  conversion  into 
money  of  the  hereby  assigned  premises, 
and  all  other  expenses  attending  tjie  execu- 
tion of  the  trusts  thereby  created,  and  then 
to  pay  or  retain  to  himself,  the  defendant, 
the  sum  of  300/.  and  interest,  and  to  pay 
the  surplus,  if  any,  to  the  bankrupt 

The  bill  of  sale  empowered  the  defen- 
dant or  any  person  authorized  by  him,  to 
enter  upon  any  premise  upon  which  any 
part  of  the  goods  and  chattels  thoreby 
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assigned  migkt  happen  to  be,  and  to  take 
possession  of  such  goods  and  chattels  upon 
the  trusts  aforesaid;  and  in  case  the  said 
sum  of  300^.  and  interest  should  not  be 
paid  upon  demand,  the  bill  of  sale  also 
empowered  the  defendant  at  any  time  here- 
after, and  from  time  to  time,  until  the  sum 
of  300L  and  interest  should  be  paid,  to 
enter  into  and  upon  all  and  every  the 
hereditaments  and  premises  which  might 
from  time  to  time  be  in  the  occupation  of 
the  bankrupt,  and  there  distrain  the  goods 
and  chattels  there  found  for  the  sum  of 
300/L  and  interest;  and  in  case  such  sum 
and  interest,  together  with  the  costs  of 
taking  and  keeping  such  distress,  should 
not  be  paid  within  one  day  of  the  making 
thereof,  the  defendant  was  empowered  to 
sell  such  goods  and  chattels  in  order  that 
by  means  of  such  distress  and  sale  the  sum 
of  300/.,  and  interest,  and  all  costs  of  any 
distress  or  distresses,  might  be  paid  to  the 
defendant  And  the  bankrupt  did  by  the 
bill  of  sale  authorize  the  defendant  to  plead 
such  bill  of  sale  as  a  leave  and  licence  or  a 
general  release,  in  bar  of  any  action  which 
might  be  brought  for  breaking  into  or 
remaining  in  or  upon  such  hereditaments 
and  premises,  or  for  distraining  and  selling 
the  goods  and  chattels  there  found.  And 
it  was  by  the  bill  of  sale  declared  that, 
until  the  defendant  should  think  fit  to 
take  possession  of  the  assigned  premises, 
it  should  be  lawful  for  the  bankrupt  to 
retain  possession  thereof. 

The  bill  of  sale  was  duly  filed  in  the 
Queen's  Bench  office  on  the  9th  of  February 
1867. 

After  the  execution  of  the  bill  of  sale 
the  bankrupt  continued  to  carry  on  his 
then  trade  of  a  cattle-dealer,  and  from  time 
to  time  sold  and  disposed  of  his  stock-in- 
trade  as  such  dealer,  and  purchased  other 
cattle  in  substitution  thereof,  but  he  was 
not  possessed  of  any  cattle  on  the  8th  of 
January  1862. 

In  the  month  of  April  next  after  the 
execution  of  the  bill  of  sale,  the  bankrupt 
commenced  the  trade  of  a  grocer  and  gene- 
ral-shop dealer,  at  Reedham,  and  from  time 
to  time  purchased  goods  in  the  way  of  his 
trade  and  sold  some  of  the  same,  and  so 
on  from  time  to  time  until  the  8th  of 
January  1862,  when  he  was  in  possession 


of  goods  constituting  his  stock-in-trade 
as  such  grocer  and  general-shop  keeper, 
and  of  the  horse  and  gig  hereinafter  men- 
tioned. 

The  whole  of  such  Stock-in-trade  was 
purchased  after  the  execution  of  the  bill  of 
sale. 

On  the  8th  of  January  1862  all  the 
bankrupt's  goods  and  chattels  were  taken 
possession  of  and  dealt  with  by  the  defen- 
dant as  hereinafter  mentioned;  and  in 
respect  of  which  acts  of  the  defendant  this 
action  has  been  brought. 

On  or  about  the  8th  of  January  1862 
Samuel  Aldred,  of  Yarmouth,  auctioneer, 
was  authorized  by  the  defendant  to  distrain 
the  furniture,  goods,  chattels  and  effects  of 
the  bankrupt,  in  default  of  payment  of  the 
sum  of  245/.  17«.  6d.  due  from  him  to  the 
defendant  under  or  by  virtue  of  the  bill 
of  sale,  dated  the  24th  of  January  1857, 
executed  by  the  bankrupt  in  favour  of  the 
defendant. 

On  the  8th  of  January  1862  Samuel 
Aldred  proceeded  to  the  dwelling-house 
and  premises  occupied  by  the  bankrupt  at 
Reedham,  and  where  he  resided,  and  upon 
inquiry,  Samuel  Aldred  was  informed  that 
the  bankrupt  was  from  home.  Samuel 
Aldred  then  stated  to  the  wife  of  the  bank- 
rupt that  he  was  authorized,  as  the  fact 
was,  to  demand  and  receive  payment  of  a 
sum  of  245/.  17 s,  6d,  due  from  her  husband 
to  the  defendant,  otherwise  he  should  have 
to  put  into  effect  the  provisions  of  the  bill 
of  sale;  and  he  made  a  formal  demand  of 
the  amount  to  the  wife  of  the  bankrupt,  but 
the  same  remained  unsatisfied,  and  Samuel 
Aldred,  on  the  day  and  year  last  aforesaid, 
distrained  the  fbmiture,  goods,  chattels  and 
effects  found  upon  the  said  premises  of  the 
bankrupt  pursuant  to  his  instructions,  and 
on  the  14th  day  of  the  same  month  sold 
the  same  by  public  auction.  The  whole  of 
such  goods  and  chattels  were  at  a  value  of 
97/.  2«.,  and  such  part  of  the  last-mentioned 
goods  and  chattels  as  were  purchased  by 
the  bankrupt  after  the  giving  of  the  bill  of 
sale  were  of  the  value  of  47/.  17«.  2d. 

On  the  same  8th  of  January,  the  defen- 
dant entered  certain  livery-stables  and  pre- 
mises at  Yarmouth,  not  in  the  occupation 
of  the  bankrupt,  and  seized  and  took  pos- 
session of  a  horse  and  gig  of  the  bankrupt 
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standing  there  at  liveiy,  and  sold  the  same 
on  the  28th  of  January. 

The  horse  and  gig  had  been  purchased 
by  the  bankrupt  after  the  giving  of  the  bill 
of  sale,  and  they  were  of  the  value  of  1 6/. 

On  the  13th  of  January  the  bankrupt 
was  adjudicated  a  bankrupt  on  his  own 
petition,  and  on  the  14th  of  January  notice 
of  the  filing  of  the  petition  was  given  to 
the  auctioneer. 

On  the  28th  of  January  1862  the  plain- 
tififs  were  duly  appointed  creditors*  assig- 
nees of  the  estate  and  effects  of  the 
bankrupt 

The  questions  for  the  opinion  of  the  Court 
are  :  first,  whether  the  bill  of  sale  was  void 
under  the  Statute  of  Elizabeth,  or  under 
the  Bankruptcy  Acts ;  if  not  void,  whether, 
secondly,  under  such  bill  of  sale  the  de- 
fendant could  lawfully  seize  and  sell  all  or 
any  and  which  of  the  after-acquired  goods 
and  chattels  of  the  bankrupt  If  the  bill  of 
sale  was  void,  the  verdict  is  to  stand  for 
the  plaintiffs  for  the  sum  of  U3l.  2$.  If 
the  defendant  could  not  lawfully  seize  and 
sell  any  of  the  after*acquired  goods  and 
chattels  of  the  bankrupt,  the  verdict  is  to 
stand  for  the  plaintiffs  for  the  sum  of 
62/.  5*.  Sd,  If  the  defendant  could  lawfully 
seize  and  sell  such  only  of  the  afteisacquired 
goods  and  chattels  of  the  bankrupt  as  were 
found  in  his  premises,  the  veixlict  is  to 
stand  for  the  sum  of  16L  If  the  defendant 
could  lawfully  seize  and  sell  all  the  after- 
acquired  goods  and  chattels  of  the  bank* 
rupt,  the  verdict  is  to  be  entered  for  the 
defendant 

(/MaUey^  for  the  plaintiffs,  coneeded  that 
the  deed  was  a  valid  deed ;  but  he  contended 
that  the  defendent  could  not  seize  and  sell 
the  hoise  and  gig,  nor  the  stock-in-trade 
purchased  by  the  bankrupt  after  the  execu- 
tion of  the  bill  of  sale.  With  regard  to  the 
former  the  power  in  the  deed  to  seize  and 
sell  was  confined  to  the  goods  on  the 
premises  of  King;  and  with  regard  to  the 
latter,  the  property  in  the  after-acquired 
property  did  not  pass  to  the  defendant; 
that  the  deed  gave  the  defendant  a  power 
to  seize  and  sell  after  a  demand  made  for 
the  payment  of  the  money  lent ;  that  the 
demand  on  the  wife  was  not  a  sufficient 
demand,  and  if  there  was  no  demind  the 
power  to  saize  and  sell  could  not  be  ezer* 


dsed — Brighty  v.  NoHon  (1),  and  Ttma 
V.  WiUffm  (2). 

Keane  (A,  K,  Siepkenton  with  him) 
contended  that  although  the  after-acquired 
property  did  not  pass  at  law,  yet  it  was 
bound  by  contract,  and  that  there  was  such 
a  contract  between  the  bankrupt  and  de^ 
fendant  as  a  Court  of  equity  would  enforce 
—Holrofd  T.  Marshall  (3). 

OMalUy  was  not  heard  in  reply. 

PoLLOoi:,  C.B. — ^I  am  of  opinion  that 
our  judgment  on^t  to  be  for  the  phdntiffk 
The  bill  of  sale  is  not  void  under  the  Sta- 
tute of  Elizabeth,  but  although  not  void  its 
operation  is  by  no  means  that  contended 
for  by  the  defendant's  oounseL  The  de^ 
fendant  acquired  a  right  to  the  property 
which  existed  in  specie  at  the  time  the  bill 
of  sale  was  executed,  but  not  to  the  pro* 
perty  acquired  by  him  after  the  bill  of  sale 
was  exeeuted.  I  take  it  as  having  been 
long  ago  settled  that  a  man  cannot  by  deed, 
however  solemn,  assign  that  which  is  not  in 
him ;  in  short,  there  cannot  be  a  prophetic 
conveyance  of  any  kind,  and  therefore 
the  defendant  did  not  acquire  a  right  to  the 
afterHioquired  property.  It  appears  to  ma 
that  the  defaidant  could  not  lawfitUy  seise 
and  sell  all  the  goods ;  he  could  not  seize 
and  sell  that  which  had  been  aoquired  by 
the  bankrupt  after  the  execution  of  tl^ 
deed.  I  think  that  this  view  is  not  at  all 
inc<Misi8tent  with  the  prindple  laid  dovm 
in  Holroyd  v.  Marshall  (3).  The  plamtifp 
having  given  up  a  portion  of  tiieir  claim,  he 
is  entitled  to  our  judgment  for  62^  d«.  bd, 

Mabtin,  R — I  am  also  of  the  same  opin- 
ion. The  bill  of  sale  comprises  two  species  of 
seeurilaes,  and  they  appear  to  be  separately 
dealt  with  in  the  deed  itself  In  the  first 
place,  it  conveys  to  the  creditor  all  the 
household  furniture,  plate^  linen,  diina, 
glass,  all  the  stock,  cattle,  horses,  fuming 
implements,  crops,  debts,  and  all  other  the 
personal  estate  and  effects  of  him  the  said 
Gboige  King  now  being,  or  hereafter  to 
be,  upon  or  about  the  dwelling-house,  fium 
and  premises.  Now,  in  my  opinion,  the 
words  "hereafter  to  be''  are  null;  but 
assuming  them  to  be  not  null,  and  that 
the  reasonable  intention  of  the  parties  was, 

<1)  82  Law  J.  Rep.  (x.s.)  Q.B.  8d. 
(2)  82  Law  J.  Bep.  (n.s.)  Q  B.  8dS. 
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that  there  was  to  be  a&  asslgmnent,  whkh 
in  law  could  not  be,  of  goods  subse- 
quently acquired,  then  according  to  the 
principle  laid  down  in  Holroyd  v.  Mar* 
shall  (3),  Read  would  have  no  legal  title 
to  these  goods ;  but  he  would  have  a 
mere  equitable  right  to  them;  and  it  is 
perfectly  clear,  as  it  seems  to  me,  that  no  bill 
for  specific  performance  could  be  main- 
tained for  the  purpose  of  compelling  the  con- 
veyance of  the  goods  subsequently  acquired. 
The  reasons  are  very  clearly  pointed  out  by 
the  Lord  Chancellor,  that  the  equitable  title 
to  goods  is  oon£ned  to  some  specific  goods, 
and  not  merely  to  undetermined  goods. 

In  the  next  portion  of  the  deed  that  Mr. 
Keane  relied  upon  it  is  declared  that  Read 
(that  is,  the  creditor),  or  any  person  autho* 
lized  by  him,  with  the  aid  of  a  peace  officer, 
may  enter  on  and  take  possession  of  all 
the  chattels  legally  hereby  assigned,  and  to 
qfect  and  remove  the  bankrupt  therefrom, 
and  to  enter  and  to  continue  in  possession 
of  any  part  of  the  goods  and  chattels  hereby 
assigned  which  may  happen  to  be  in  hu 
possession,  and  for  the  purpose  of  taking 
possession,  it  shall  be  lawful  to  break  open 
doors  and  locks  without  being  liable  to 
any  action  of  trespass.  I  think,  then,  this 
clause  relates  to  property  which  is  properly 
at  common  law  the  subject-matter  of  assign- 
ment It  may  be  that  it  was  never  intended 
to  give  the  creditors  an  absolute  dominion 
over  those  goods,  but  it  is  proposed  to  give 
him  a  further  power,  and  I  think  that  is 
strictly  a  power  to  take  possession  of  the 
goods  assigned  to  him.  The  deed  further 
states  that  he.  King,  shall,  on  demand  so 
made  for  the  same,  pay  unto  Read  the  sum 
of  300^.,  with  interest  thereon  at  the  rate 
of  51,  per  cent  per  annum.  I  think  no 
sufficient  donand  of  payment  was  made. 
It  seems  to  me  there  could  not  be  properly 
a  demand  made  by  a  demand  made  on 
the  wife;  there  is  nothing  to  shew  that 
the  husband  was  from  bome,  and  that 
there  was  no  possibility  of  making  a 
demand  upon  him.  Now,  then,  what  fol- 
lows ?  "If  the  money  shall  not  be  paid  on 
demand  made,  it  shall  be  lawful  for  Read 
or  any  person  authorized  by  him  from  time 


(3)  10  H.L.  Cm.  191;  i.-o.  83  Law  J.  Rep.  (n.s.) 
Chanc  198. 


to  time  imtil  the  said  sum  of  800/.  shall 
be  paid,  to  enter,  by  any  lawful  means 
he  shall  think  proper,  on  the  said  pre- 
mises in  the  occupation  of  King,  and 
for  that  purpose  break  open  the  doors 
and  there  distrain  the  goods  and  chatteb 
there  found  for  the  sum  of  300/."  Now  the 
word  digtrain  is  a  word  not  properly  appli- 
cable to  this  matter;  the  meaning  obviously 
is  that  he  shall  go  and  take  possession  of 
what  he  sees  for  the  purpose  of  getting  a 
beneficial  interest  by  sale  to  pay  his  debt; 
and  it  seems  to  me  tiiat  the  creditor  had  a 
power  to  enter  upon  the  property  of  the 
bankrupt,  the  premises  belonging  to  King, 
and  then  to  take  possession  of  any  goods 
which  might  be  found,  and  if  he  had  exe- 
cuted this  power  properly  he  would  have 
be^i  entitled  by  virtue  of  this  clause  to 
have  sold  them  and  applied  the  proceeds 
in  payment  of  his  debt  But  it  seems  to  me, 
as  I  have  already  said,  with  respect  to  the 
nateire  of  the  subsequently  acquired  pro- 
perty, that  state  of  things  never  arose  which 
would  give  to  him  this  power,  because  no 
demand  was  ever  made.  And  with  respect 
to  the  pony  and  gig,  it  was  not  upon  the 
premises,  and  there  was  no  power,  for  that 
reason.  The  case  of  Holroyd  v.  Marshall 
(3)  has  been  cited,  but  I  do  not  think  that 
case  is  in  point.  As  I  read  the  judgments 
of  Lord  Chelmsford  and  the  Lord  Chancellor 
in  Holroyd  v.  JfarMa//(3),  they  seem  not 
to  apply  to  the  present  case,  where  none  of 
the  property  was  of  the  character  of  fixed 
machinery  or  was  ear-marked  as  belonging 
to  the  premises.  For  the  reasons  I  have 
given  it  seems  to  me  there  was  no  beneficial 
interest  in  this  property  in  Read,  and  that 
the  case  is  not  within  the  case  of  Holroyd 
V.  Marshall  (3),  which  I  think,  on  reading 
the  judgments  of  the  Lord  Chancellor  and 
Lord  Chelmsford,  is  very  clearly  distin- 
guishable from  the  present  case. 

Bkamwsll,  B. — I  am  of  the  same  opin- 
ion. As  to  the  pony  and  gig,  they  could 
not  be  taken  under  ^e  general  powers  of 
the  bill  of  sale,  because  they  were  not  upon 
the  premises.  And  as  to  the  residue  of  the 
goods,  they  could  not  be  taken  under  the 
general  power  because  there  was  no  demand. 
The  demand  which  was  proved  was  no  more 
than  a  challenge;  it  was  therefore  no  de- 
mand, and  consequently  there  was  no  such 
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power,  and  the  defendant  had  no  right  to 
exercise  the  power  given  to  him.  It  has 
been  contended  for  the  defendant  that  he 
can  rely  on  the  earlier  clause  that  purports 
to  convey  all  future  property  as  well  as  the 
present,  and  ha  relies  up6n  this  to  shew  the 
assignees  had  no  title  to  anything  except 
that  in  which  King  was  beneficially  inter- 
ested or  entitled  to,  and  then  he  says  this 
clause  conveying  every  thing  takes  away  all 
the  beneficial  interest,  that  is  to  say,  in  all 
the  after-acquired  property.  But  I  think 
this  is  not  so,  and  that  the  interest  in  the 
goods  subsequently  acquired  by  the  bank- 
rupt did  not  pass  to  the  defendant.  The 
case  of  Holroyd  v.  Marshall  (3),  which  was 
cited,  does  not  seem  to  me  to  be  an  autho- 
rity to  shew  that  such  property  passed  to 
the  defendant,  because  what  that  case  de- 
cided was,  that  where  property  not  in  one 
sense  specific  at  the  time  of  the  deed,  might 
become  specific  by  its  being  brought  into 
a  certain  described  place  and  made  a 
part  of  the  machinery,  that  then  such  a 
covenant  as  this,  or  such  a  grant  as  this, 
would  confer  an  equitable  interest  in  the 
property  though  not  in  existence  at  the 
time  the  covenant  was  made.  But  the  pro* 
perty  which  is  the  subject  of  the  present 
inquiry  has  never,  in  a  sense,  become  spe- 
cific so  as  to  be  the  subject  of  a  decree  for 
specific  performance.  It  seems  to  me,  there- 
fore, that  that  case  is  no  authority  for  the 
purpose  of  shewing  that  after-acquired  pro- 
perty passed.  And  then,  again,  if  we  look 
at  the  whole  of  the  deed  it  is  clear  that  the 
intention  of  the  parties  is  that  a  demand 
must  be  made  before  the  property  can  be 
seized,  so  that  the  covenant  is  in  effeot  to 
take  possession  of  the  "goods  after  de- 
mand," and  a  demand  not  having  been 
made  the  result  is  that,  looking  at  the 
whole  deed  together,  the  equitable  interest 
intended  to  be  conveyed  by  the  deed  in  the 
after-acquired  property  had  never  vested  in 
the  defendant,  because  he  had  never  done 
anything  to  entitle  him  to  it  On  both 
those  grounds,  it  seems  to  me  the  plaintiffs 
are  entitled  to  judgment 

CHANin&LL,  B. — I  am  of  opinion  that 
the  plaintiffs  are  entitled  to  our  judg- 
ment as  to  the  sum  of  62^  bs*  Sd,,  being 
the  amount  of  the  goods  acquired  by  the 
bankrupt  after  the  bill  of  sale;  and  the 


question  seems  to  me^  in  substance,  to  be 
this,  whether  the  property  in  the  bankrupt 
in  those  goods  had  ever  been  devested!  I 
think  there  cannot  be  any  doubt  that  a  bill 
of  sale  will  pass  the  property  in  any  goods 
which  the  vendor  wouki  have  in  his  pos- 
session at  the  time  he  exeeoted  it.  Al- 
though there  may  be  one  or  two  excepdoofl 
pointed  out  in  J^p.  Totich.,  in  which  some 
goods  may  be  excepted,  yet,  as  a  general 
rule,  a  bill  of  sale  would  operate  in  con- 
veying any  property  the  vendor  had  at  the 
time  of  the  bill  of  sale.  It  appears  to  me  that 
the  House  of  Lords,  in  the  case  oi  Holroyd 
v.  Marsfuill{Z)y  only  carried  out  and  adopted 
a  well-known  rule  of  equity,  that  what  is 
contracted  to  be  done  was  to  be  considered 
as  done,  and  they  describe  in  the  result 
the  distinction  that  exists  in  law  between  a 
contract  to  do  a  thing  and  the  act  of  doing 
it.  But  then  they  were  dealing  with  goods 
of  a  specific  character,  and  goods  which  had 
been  brought  on  the  premises  after  the 
vendor  had  entered  into  the  contract,  and 
annexed  them  to  the  machinery.  There, 
no  doubt,  the  property  would  become  the 

?roperty  of  the  vendee.  The  House  of 
<oixls  only  acted  on  the  ordinaiy  rule. 
Here  the  contract  is  operative  to  this  ex- 
tent, that  it  gave  the  vendee  certain  rights 
under  it;  if  he  had  exercised  those  rights 
according  to  the  powers  in  the  deed,  then 
he  would  have  been  entitled,  if  he  had 
performed  the  powers,  or  acted  upon  the 
condition  of  the  powers,  to  vest  in  himself 
the  property  in  those  goods  by  his  inter- 
vention, though  the  property  would  not 
pass  by  the  deed  itself.  I  agree  with  the 
rest  of  the  Court  in  thinking  the  demand, 
under  the  circumstances  stated  in  this  case, 
was  not  an  act  that  vested  the  property 
in  the  vendee  as  if  the  demand  had  been 
properly  made.  That,  I  think,  prevents 
any  diffictdty  arising  from  the  supposed 
application  <rf  Holroyd  v.  MarshaU  (3).  I 
understand  that  case  established  a  veiy 
sound  principle,  though  not  one  that  would 
at  all  govern  the  present  inquiry. 

Jvdgtfient  for  the  plaintiffs  for 
62^  5«.  8d 
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(Error  from  the  Court  of  Exchequer, ) 
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Debtor  and  Creditor — Composition-Deed 
— Bankruptcy  Aety  1861 — Beasottable  Cove- 
nanU» 

By  a  compositionrdeed  pnrporting  to  he 
made  under  the  Bankruptcy  Act,  1661,  $ec- 
lion  192,  it  was  covenanted  that  **no  credvtiOT 
who  ihall  have  executed  or  otherwise  assented 
to  these  presents  shall  negotiate  any  biUs  of 
exchange^  or  other  negotiable  instrument  on 
which  the  dthior  is  liable^  without  hamng 
first  indorsed  thereon  a  memorandum  of  the 
execution  of  or  other  accession  to  these  pr^ 
sents  by  such  creditor.'* 

A  secofnd  covenant  was  in  these  terms: 
"And  in  consideration  of  the  premiseSj  it  is 
hereby  declared  and  agreed^  (but  each  of  the 
eredit09%  who  shall  have  executed  or  other^ 
wise  acceded  to  or  he  hound  bp  these  presents^ 
agreeing  and  declaring  for  himself  and  his 
partners^  and  his  and  their  respective  heirSj 
executors  and  administrators^  and  so  far  as 
relates  to  his  and  their  respective  acts  and 
defatUtSyJ  that  if  the  said  trustees  shallf 
within  the  time  aforesaid^  certify  under  their 
hands  to  the  effect  hereinbefore  mentioned^  the 
creditors  of  the  debtor  who  shall  have  exe^ 
euted  or  acceded  to  or  be  hound  by  these  pre- 
sents shall  noty  nor  shall  any  of  them^  nor 
shall  their  respective  heirs^  executors^  or 
administrators,  or  partners  or  assignees^  at 
any  time  (except  in  respect  of  the  covenant 
or  agreements  herein  eowtainedy  or  any  of 
themy  or  in  respect  of  the  aforesaid  promise 
sory  notes,  or  except  so  far  as  may  he  neeeS" 
sary  in  order  to  enforce  any  mortgage^  lien 
or  security,  or  any  rights  or  remedies  against 
any  persons  other  than  the  debtor  J  comr 
mence  or  prosecute  any  action  or  suit  at  law 
or  in  equity^  or  other  proceeding,  or  ohtain 
any  act  or  adjudication  of  bankruptcy 
against  the  debtor  or  his  heirs,  executors 
or  administrators,  or  make  or  sue  out  any 
aUachment  or  requisition  of  or  upon  him 
or  them,  or  his  or  their  property,  credits  or 
effects,  for  or  on  account  of  all  or  any  part 
of  the  debts  now  due  from  the  debtor  to  the 

*  Decided  in  the  Sittings  after  Hilary  Term, 
eocam  Brie,  C.J.,  Crompton,  J.,  Blackburn,  J., 
\,  J.  and  Mellor,  J. 

Naw  Sbriib,  34.— Ezobi^ 


said  auditors  who  shall  have  executed  or 
otherwise  acceded  to  or  be  houndby  these  pre- 
sents, or  any  of  such  creditors,  or  for  or 
on  account  of  all  or  any  claim  of  such  cre- 
ditors provable  under  these  presents,  and 
that  this  present  agreement  may  be  pleaded  to 
any  action  brought  contrary  to  this  agree- 
ment as  if  the  same  were  an  actual  release." 
Held,  by  the  Court  of  Exchequer  Cham- 
her,  reversing  the  judgment  of  the  Court  of 
Exchequer^  that  the  first  covenant  was  vcUid, 
as  it  applied  to  and  bound  those  creditors 
only  who  assented  to  it  hy  executing  or 
assenting  to  the  deed,  and  did  not  hind  non- 
assenting  creditors. 

Held,  further,  that  the  second  covenant 
was  a  reasonable  and  proper  covenant, 

Enror  was  forou^t  by  the  defendant  to 
reverse  the  judgment  of  the  Court  of  Ex- 
chequer on  a  demurrer. 

Tile  declaration  was  on  a  bill  of  exchange 
with  the  ordinary  money  counts. 

The  defendant  pleaded  a  composition- 
deed  under  section  192.  of  the  Bankruptcy 
Aet^  1861.  The  deed  was  set  out  in  the 
plea.  The  defendant  demurred  to  the  plea 
on  account  of  the  insufficiency  of  the  deed 
to  bind  him,  a  non-assenting  creditor. 

The  material  clauses  in  the  deed  are  set 
out  in  the  report  below  (1),  and  in  the 
judgment  of  tUs  Court 

The  ease  was  argued  on  the  2nd  of 
December  1864,  by-- 

Field  and  Murray,  for  the  plaintiff  in 
error,  the  defendant  below,  and  by 

WUles,  for  the  defiBndants  in  error,  the 
plaintifGB  below. 

Cur,  adv.  vulL 

The  judgment  of  the  Court  was  now 
delivered  by — 

Blackburn,  J.  —  This  was  a  ease  in 
enor  from  the  Court  of  Exchequer,  argued 
in  the  Court  of  Exchequer  Chamber,  during 
the  sittings  after  last  Michaelmas  Term, 
before  Chief  Justice  Erie,  and  my  Brothers 
Crompton,  Keating,  Mellor  and  mysell  I 
am  about  to  deliver  the  judgment  of  the 
Court  The  question  in  the  cause  is  raised 
by  a  demurrer  to  a  plea;  it  is,  whether  a 
composition -deed  between  the  defendant 
and  his  creditors  is  a  bar  to  this  action  by 

(1)  88  Law  J.  Bep.  (v.s.)  Ezch.  278. 
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a  creditor  who  lias  not  assented  to  that 
deed.  It  is  averred  in  the  plea,  and  ad- 
mitted by  the  demurrer,  that  all  the  oon- 
ditioDs  in  the  192Dd  section  of  the  Bank- 
mptcy  Act  have  been  complied  with,  and 
it  was  not  disputed,  either  in  the  Court 
below  or  in  the  argument  before  us,  that  the 
deed  was  such  a  deed  as  would  bar  an 
action  by  any  creditor  bound  by  it  The 
deed  is  set  out  in  the  plea  at  length.  It 
contains  various  covenants,  which  are  num« 
bered  By  the  fifth  it  is  agreed  that  '*  No 
creditor  who  shall  have  executed  or  other- 
wise acceded  to  these  presents,  shall  n^;o* 
tiate  any  bills  of  exchange,  or  other  nego* 
tiable  instrument,  on  which  the  debtor 
is  liable,  without  having  fiiBt  indorsed 
thereon  a  memorandum  of  the  execution 
of  or  other  accession  to  these  presents  by 
such  creditor."  The  eighth  is  in  these  terms : 
"And  in  consideration  of  the  premises,  it  is 
hereby  declared  and  agreed  (but  each  of  the 
creditors  who  shall  have  executed  or  other- 
wise acceded  to  or  be  bound  by  these  pre- 
sents, agreeing  and  declaring  for  himself 
and  his  partners,  and  his  and  their  respec- 
tive heirs,  executors  and  admimstrnton,  and 
so  far  as  relates  to  his  and  their  respective 
acts  and  defeiults),  that  if  the  said  trustees 
shall,  within  the  time  aforesaid,  certify 
under  their  hands  to  the  effect  hereinbefore 
mentioned,  the  creditors  of  the  debtor  who 
shall  have  executed  or  acceded  to  or  be 
bound  by  these  presents  shi^  not,  not  shall 
any  of  them,  nor  shall  their  respective  heirs, 
executors  or  administrators^  or  partners  or 
assignees,  at  any  time  (exo^  in  respect  of 
the  covenant  or  agreements  herein  conr 
tained,  or  any  of  them,  or  in  respect  of  the 
aforesaid  promissory  notes,  or  except  so  £ai 
as  may  be  necessary  in  order  to  enforce  any 
mortgage,  lien  or  security,  or  any  rights  or 
remedies  against  any  persons  other  than  the 
debtor),  commence  or  prosecute  any  addon 
or  suit  at  law  or  in  equity,  or  other  pro- 
ceeding, or  obtain  any  act  or  abjudication 
of  bankruptey  against  the  debtor  or  his 
heirs,  executors  or  administrators,  or  make 
or  sue  out  any  attachment  or  requiaitifHi  of 
or  upon  him  or  them,  or  his  or  their  pro- 
perty, credits  or  effects,  for  or  on  account 
of  all  or  any  part  of  the  debts  now  due  from 
the  debtor  to  the  said  creditors  who  shall 
have  executed  or  otherwise  acceded  to  or 
be  bound  by  these  presents,  or  any  of  such 


creditors,  or  for  or  on  account  of  all  or  any 
claim  of  such  creditors  provable  nnder 
these  presents,  and  that  this  present  agree- 
ment may  be  pleaded  to  any  action  brought 
contrary  to  this  agreement  as  if  the  same 
were  an  actual  release/'  It  was  on  these  two 
covenants,  and  on  these  two  only,  that  the 
judgment  of  the  Court  below  in  favour  of 
the  plaintiff  proceeded. 

0^  the  argument  before  us  some  other 
objections  w«re  taken  to  the  deed,  as  to 
which  we  expressed  our  opinion  at  the  time 
in  favour  of  the  defendant,  and  which  we 
need  not  now  further  notice.  We  also 
expressed  our  (pinion  during  the  argument 
that  the  objeetion  to  the  deed  on  account 
of  the  eighth  covenant  was  not  w^ 
foimded.  A  simple  release  by  a  creditor, 
given  to  a  debtor,  discharges  all  sureties 
and  co-debtors,  and  it  is,  therefore,  in  gene- 
ral inexpedient  to  insert  a  simple  release  in 
a  composition-deed.  But  a  cov^iant  not  to 
sue  the  debtor,  except  in  so  fur  as  may 
be  necessary  for  the  purpose  of  enfordng 
remedies  against  oth^s,  oidy  bars  the 
oovenantor  from  suing  for  himself,  but  does 
not  disdiarge  sureties  or  co-contractors.  It 
has  the  operation  of  a  release  so  far  as  it  is 
expedient  in  a  composition-deed  to  release 
the  debtor,  and  nofrirther;  and  it  is,  there- 
fore, as  we  think,  a  proper  and  reasonable 
provision  to  insert  in  a  deed  relating  to  ^e 
debts  and  liabilities  of  a  d^ytor,  and  his 
rdease  therefrom.  We  are  not  to  be  under- 
stood as  in  any  way  overruling  the  dedsioB 
in  Ddl  V.  Kinff  (3),  that  a  covenant  not  to 
sue,  with  a  provision  that  the  creditor  in- 
fringing  that  coveaant  shall  forfeit  all  benefit 
undertheoompo6ition,goeBtoofar.  Wededde 
the  present  point  in  fiivour  of  the  defendant 
because  we  consider  the  eighth  covenant  in 
this  deed  as  amounting  to  a  airople  cove- 
nant not  to  sue  except  so  far  as  is  necessary 
to  prevent  the  discharge  of  third  parties, 
and  no  more. 

The  •  Court  below  chiefly  baaed  their 
judgment  upon  the  fifth  eovenant,  and 
it  was  upon  this  point  that  we  reeerved 
oar  judgraent  After  conaideiution,  we 
are  of  opinion  that  this  objection  to  the 
deed  also  is  not  well  founded.  If  tiie 
true  construction  of  the  instrument  bad 

<2)  2  H.  ft  C.  84 ;  t.e.  SS  Law  J.  Bop.  (v.a.> 
Ezch.  47. 
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been,  that  thift  {mmsion  applied  to  all  the 
creditors,  as  well  those  dissenting  from  the 
deed,  but  bound  hj  the  force  of  the  sta* 
tute,  as  those'  who  voluntaiilj  executed  or 
assented  to  it,  we  are  by  no  means  prepared 
to  say  that  it  would  not  have  pre^nted 
the  deed  from  binding  tiiose  who  dissented. 
If  such  were  the  true  construction  of  it, 
the  assenting  creditors  (who,  it  may  be,  were 
not  the  holders  of  any  bili  of  exchange) 
would  by  this  haye  imposed  a  peculiar 
burthen  upon  that  class  of  non-assentlDg 
croditors  who  were  holders  of  bills — see 
Balden  t.  Pdl  (3);  and  we  are  not  to  be 
understood  as  determining  that  a  deed 
which  is  unequal  in  the  sense  that  it 
imposes  a  peculiar  burthen  on  the  dissent- 
ing creditors,  or  any  class  of  them,  is  valid 
But  we  need  not  and  do  not  determmo  any 
such  pointy  for  our  jud^ent  proceeds  on 
the  £^und  that  tins  coFenant  does  not 
apply  to  the  dissenting  oreditors,  who  are 
bound  only  by  the  force  of  the  Bankruptcy 
Act  The  covenant  is,  in  teims,  expressed 
so  as  to  shew  that  ^e  intention  was  to 
make  it  bind  only  those  who  executed  or 
otherwise  assented  to  it,  and  not  those 
who  were  bound  by  the  deed  by  force  of 
the  Bankruptcy  Act^  though  not  assenting 
to  it^  The  distinction  is  carefully  made  in 
the  deed  between  the  other  covenants, 
which  (like  the  eighth)  are  made  to  affect 
those  who  have  executed  or  otherwise 
acceded  to  or  aie  bound  by  the  deed,  and 
this  covenant,  which  affects  only  those  who 
have  executed  or  otherwise  acceded  to  the 
deed;  and  in  this  particular  deed  this  con* 
struction  is  much  fortified  by  the  eleventh 
clause,  which  shews  that  it  was  intended 
by  the  parties  acceding  to  the  deed  that 
they  might  be  bound  by  provisions  which 
did  not  bind  the  non-Msenting  creditors. 
The  creditors  who  assent  to  a  deed  the 
terma  of  which,  if  the  provisiona  oi  the 
Bankruptcy  Act  be  properly  pursued^  bind 
all  the  creditors,  might,  by  a  separate  deed 
executed  at  the  same  time,  enter  into  a 
collateral  arrangement  with  the  debtor 
affecting  themselvee  only.  If  by  this  separ 
rate  anangemoit  they  obtained  any  benefit 
not  conferred  on  those  who  were  bound 
by  the  statutable  deed,  it  would  be  very 

(3)  33  Lav  J.  Rep.  (k.s.)  Q.a  200. 


objectionable,  and  would  probably  afford 
a  defence  to  the  non-assentiug  creditors, 
who  would  otherwise  have  been  bound  by 
the  statutable  deed,  on  the  ground  that 
this  collateral  agreement  for  a  benefit  whidi 
they  did  not  share  was  a  fraud  upon  theuL 
But  if  the  provisions  of  this  supplemental 
deed  were  all  merely  onerous  on  the  cre- 
ditors executing  itj  no  objection  of  this 
kind  would  arisa  The  creditors  who  were 
not  parties  to  the  supplemental  deed  could 
not  object  to  an  arrangement  which  in  no 
way  affected  them.  Those  who  were  par- 
ties to  that  arrangement  could  not  object 
to  the  terms  of  the  arrangement  into  which 
they  had  voluntarily  entered.  And  we 
do  not  see  that  llie  arrangement  is  more 
objectioiuible  because  it  is  contained  in  the 
same  instrument,  instead  of  being  in  a 
separate  oikl  In  Maumaugkt  v.  RuMell 
(4),  where  the  question  ndsed  related  to 
a  deed  under  tiie  old  Bankruptcy  Act, 
the  Court  of  Exchequer  in  their  considered 
judgment  deal  thus  with  the  points  we  are 
nowoonsidering.  They  say, '*It  was,  thirdly, 
objected  that  there  was  a  provision  set  out 
relating  to  creditors  not  proceeding  at  law 
for  their  debts,  which  was  unreasonable, 
and  which  a  creditor  ought  not  to  be  re- 
quired to  enter  into.  We  were  at  first  much 
struck  with  this  objection,  but  upon  con- 
sideration we  think  it  is  not  fatal  to  the 
plea.  It  is  expresdy  conjlned  to  the  creditors 
who  are  parties  to  the  deed.  The  plaintiffb 
are  in  no  way  bound  by  it;  they  become 
affected  by  reason  of  six-eevenths  of  the 
creditors  having  executed  the  deed,  and  we 
do  not  think  it  is  of  any  material  conse- 
quence to  them  that  the  six-sevenths  who 
have  signed  have  entered  into  a  covenant 
which  may  impose  a  hardship  upon  them. 
This  was  a  matter  for  their  consideration, 
and  the  plaintiff  is  in  no  way  injured  by 
their  voluntarily  choosing  to  take  that 
obligation  upon  them.  The  substantial  mat- 
ter so  fkr  as  he  is  concerned  is  his  getting 
tiie  largest  possible  dividend  upcm  his  debt, 
which  this  covenant  has  rather  a  tendency 
to  secure  for  hiuL"  In  this  reasoning  we 
completely  concur,  and  we  think  it  appli- 
cable to  tJie  present  casa 


(4)  1  Harl.  &N.  611 ;  b.c.  26  Law  J.  Rep.  (n.s.) 
Kxuh.  192. 
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The  Court  below  in  the  present  case 
base  their  judgment  on  the  proposition 
that  a  deed  is  not  good  "unless  it  puts  all 
the  creditors  on  an  equal  footing."  We 
think  that  the  judgment  in  Mcumaught  y. 
Bussell  (4)  points  out  the  sound  distinc- 
tion, that  this  position  does  not  extend  to 
those  cases  in  which  the  executing  creditors 
voluntarily  put  themselves  in  a  worse  posi- 
tion than  those  whom  they  seek  to  bind. 

It  was  further  said  in  the  judgment 
below,  that  the  plaintiff  could  not  have 
executed  or  assented  to  this  deed  without 
incurring  this  obligation,  which  is  true; 
and  the  Court  (impliedly)  repeat  what  had 
been  before  said  by  the  same  Court  in  Deil 
V.  King  (2),  that  a  creditor  has  a  right  to 
have  a  deed  presented  to  him  for  execution 
which,  when  executed  bv  him,  will  put  no 
burthen  upon  him  to  which  he  ought  not 
to  be  subjected.  To  this  we  cannot  assent 
There  is  no  provision  in  the  statute,  nor  is 
there  anything  in  the  nature  of  the  tnms- 
action  to  render  it  essential  that  the  cre- 
ditors who  are  to  be  bound  by  the  deed 
should  have  had  an  opportunity  to  execute 
the  deed  at  all.  It  may  often  happen  that 
three-fourths  of  the  creditors  assent  to  the 
instrument  before  notice  of  it  is  given  to 
some  creditor,  either  because  he  is  resident 
at  a  distance,  or  because  his  residence  is 
not  known,  or  it  may  be  to  one  who  is 
not  asked  to  sign  because  it  is  thought 
he  would  certainly  refuse ;  yet  surely  such 
a  creditor  would  be  bound  as  much  as  any 
other.  If  the  debtor  so  frames  his  deed 
that  those  who  assent  to  it  will  be  worse 
off  than  those  who  stand  out,  he  is  less 
likely  to  get  three-fourths  of  the  creditors 
to  assent  j  but  if  (for  reasons  of  which  they 
are  the  sole  judges)  three-fourths  do  volun- 
tarily incur  this  peculiar  burthen,  and  do 
assent,  we  do  not  see  how  one  of  the  cre- 
ditors who  has  chosen  not  to  incur  the 
burthen  is  injured,  or  why  he  should  be 
less  bound  than  a  creditor  who  has  never 
had  notice  of  the  deed  at  alL  For  these 
reasons  we  think  that  the  judgment  below 
in  this  case  must  be  reversed. 

Judgment  reversed'. 


ttK  THE  EXCHSQTTEE  OHAMBER.] 

(Appeal  from  the  Court  ofEx4^equer,J 

1865.        )  SCOTT  V.   THB  LONDON  DOCK 

Feb.  7.     J  COMPANY.* 

Negligence — Inference  of  Negligence  from 
mere  happening  of  Accident. 

The  plaintiffy  a  cuttomrhmt^e  cfficer,  wAtZ^ 
on  ^  defendant/  premises  m  the  exenUum 
of  his  dviy^  wom  injured  by  M&me  bagt  of 
8ugar  falling  on  him  from  a  crane  fixed 
over  a  doorway,  under  which  he  wa$  pamng: 
^^Held,  by  the  majority  of  the  Court,  Cromp- 
ton,  J.,  Byks,  J.,  Blackburn,  J.  emd  Rerit- 
ing,  J.,  that  as  the  accident  waM  9ueh  at  did 
not  in  the  ordinary  course  of  things  happen 
$0  those  teho  have  the  management  of  ma* 
ehtnery,  and  use  proper  earey  ii  afbrded 
reoMnable  evidence  of  negligence  in  the 
absence  of  any  explanation  by  the  defendants 
(dissentienttbus  Etle,  C.  J.  and  Mellor,  J.). 

This  was  an  appeal  by  the  defendants 
against  the  decision  of  the  majority  of  the 
Court  of  Exdiequety  making  absohite  a 
role  for  a  new  trial  in  an  actioB  for  an 
injuiy  to  the  plaint^. 

The  plaintiff,  the  only  witness,  stated 
in  his  evidence,  that  as  he,  in  the  exemse 
of  his  duty  as  a  custom-house  ofBcer,  wu 
passing  under  a  doorway  on  the  defendanti^ 
premises,  some  bi^  of  sugar  fell  on  him 
from  a  crane  which  was  fixed  over  the  doot' 
way.  The  defendants  offered  no  explanation 
of  the  cause  of  the  bags  falling.  Marto,  B. 
directed  a  verdict  for  the  def^idanta,  on  ^e 
ground  that  there  was  no  evidence  of  n^li- 
genee ;  the  Court  of  Exchequer,  however, 
(Martin,  B.  dissentiente,  Pdlock,  C.B.  dM- 
tante),  granted  a  new  trial 

Field  (Murphy  with  him),  for  the  app^ 
lants,  the  defendants. — ^There  was  no  evi- 
dence of  negligence  to  maintain  the  action. 
The  accident  happened  not  in  n  pubhe 
street,  where  the  public  have  a  right  of 
way,  but  on  the  private  ]»emi8es  of  tiie 
defendants.  No  doubt  the  plaintiff  was  law- 
fully there,  and  the  bags  of  sugar  man 
dropped  l^  the  defondants*  aervaata.    If 


*  Decided  in  the  SittingB  after  Hilaiv  Tenn* 
oomn  Erie,  C.J.,  Orompton,  J.,  Byiee,  J., 
BlAckbaxn,  J.,  Keating,  J.  Mid  Mellor,  J. 
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the  eyideDce  l&  a8  conaM^ent  mtb  tbe  acci- 
dent not  being,  caused  by  the  negligence  of 
the  defendants'  servants  as  with  its  being 
caused  by  their  negligence,  there  is  no 
evidence  for  the  jury.  So  if  the  evidence 
is  as  consistent  with  the  fact  that  the 
plaintiff  by  his  negligence  was  contributory 
to  the  accident  as  with  his  not  being  con- 
tributory to  it,  there  is  no  evidence  for  the 
jury,  even  if  there  was  some  evidence  of 
negligence  on  the  part  of  the  company's 
servants — Cotton  v.  Wood  (1),  Hammock  v. 
White  (2\  Cooke  v.  Waring  (Z),  Common 
Y.  the  Eastern  Counties  Bailioay  Company 
(4),  WilkLn$ony.  Fairrie  (5)  and  Bolch  v. 
Smith  (C). 

[Cbomfton,  J. — There  is  great  difficulty 
in  applying  the  rule  of  evidence  being 
equally  consistent  with  either  view  to  cases 
of  negligence.  How  can  a  Judge  say  whe- 
ther the  evidence  is  equally  consistent 
with  n^ligence  or  no  negligence?  Black- 
BUBK,  J. — Does  not  the  nature  of  the 
accident  decide  whether  the  fEu^t  of  the 
aooident  is  evidence  of  negligence]  If 
a  ship  goes  down  at  sea,  and  no  one  cau 
tell  whether  it  sunk  by  reason  of  a  storm 
or  by  reason  of  the  negligence  of  the  crew, 
the  evidence  in  that  case  would  be  equally 
consistent  with  either  view.  But  if  a  ship 
goes  out  of  harbour,  and  after  it  has  got  a 
very  short  distance  sinks  in  a  perfectly 
smooth  sea,  I  think  this  would,  as  it  has 
been  held,  be  some  evidence  that  the  ship 
was  not  seaworthy.] 

There  must  be  affirmative  evidence  of 
nogUgenc^  The  plaintiff  ought  to  have 
explained  and  defiled  the  circumstances 
more.  His  evidence  is  ambiguous.  He  only 
says  the  bags  fell  on  him.  The  bags  may 
have  been  lowered  in  the  ordinary  way,  or 
the  sudden  illness  of  a  workman  might 


(1)  8  Com.  B.  Bep.  N.S.  668 ;  8.0.  29  Iaw  J 
Bn>-  (ir.s.)  G.P.  338. 

(2)  U  lUd.  676;  0.c.  81  Law  J.  Bap.  (v.s. 
C.P.  129. 

<8)  2  H.  ft  0.  332;  b.  a  82  Law  J.  Bep.  (v.s. 
Bxch.  262. 

(4)  4Hari.ftN.181;  b.0.  29Iiaw  J.B8p.(ir.s. 
Ezch.  94. 

(5)  32  Law  J.  Bep.  (n.s.)  Ezoh.  78. 

<6)  7  HurL  ft  N.  736 ;  s.  o.  31  Law  J.  B«p.  (n.s. 
Exoh.  201. 


have  caused  the  accident^  or  some  one  for 
whom  the  defendants  were  not  responsible 
might  have  let  the  bags  down. 

[Cbompton,  J. — The  plaintiff  often  can 
give  little  evidence  how  the  accident  was 
caused.  The  power  of  explanation  generally 
lies  with  the  defendant.] 

The  plaintiff  was  guilty  of  contributoiy 
negligence  in  not  looking  about  him. 

[Cbompton,  J. — ^Is  it  not  a  question  for 
the  jury  whether  he  was  negligent  ?] 

Byrne  v.  Boodle  (7),  relied  on  by  two 
of  the  Judges  below,  is  distinguishable. 
There  the  burel  rolled  out  of  the  window 
and  into  a  public  highway.  Here  the  bags 
are  not  shewn  to  have  rolled  out,  and 
the  place  was  not  a  highway,  where  the 
right  of  the  public  to  pass  in  safety  is  para- 
mount to  the  right  of  the  individual  to  use 
his  warehouse.  If  Byrne  v.  Boodle  (7)  is 
not  distinguishable,  it  is  contended  that  it 
is  bad  law. 

Sir  R,  P.  Collier  (Solicitor  GeneralJ, 
T,  Jones  with  him,  for  the  respondent,  the 
phuntiffl^ — ^In  many  cases  of  a  complicated 
state  of  facts,  it  is  impossible  for  the  Judge 
to  say  whether  the  evidence  for  and  against 
negligence  is  equal  The  facts  proved  here 
are  more  consistent  with  negligence  on  the 
part  of  the  defendants'  servants  than  with 
the  absence  of  it  In  many  cases,  and  in 
this  case,  the  very  happening  of  the  acci- 
dent is  evidence  of  negligence.  It  must 
be  considered  what  evidence  the  plaintiff 
can  be  reasonably  expected  to  give.  The 
rule  of  pleading,  that  the  party  who  has 
peculiar  means  of  knowledge  must  plead 
with  greater  particularity  than  the  other,  is 
founded  on  good  sense,  and  may  guide  in 
determining  the  rule  with  respect  to  the 
evidence  to  be  required.  In  Christie  v, 
Origgs  (8),  where  the  coach  overset, 
Mansfield,  C.J.  said  that,  on  proof  being 
given  of  the  accident,  the  plaintiff  had 
proved  enough;  and  that  it  lay  on  the 
defendant  to  prove  that  the  coach  was  well 
built,  and  the  coachman  a  skilful  driver. 
So  also  in  Skinner  v.  the  London^  Brighton 
and  South  Coast  Railway  Company  (9)  it 

(7)  2  H.  ft  C.  722;  s.  c.  83  Law  J.  Bep.  (n.s.) 
Exch.  18. 

(8)  2  Cunp.  79. 

(9)  5  Exch.  Bep.  787 ;  s.  c  19  Law  J.  Bep.  (v.s.) 
Exch.  162. 
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was  decided  that  a  collision  between  two 
trains  of  the  same  company  was  primA 
fojde  evidence  of  negligence  on  the  part  of 
the  company,  and  that  it  was  not  necessary 
for  the  plaintifiTto  prove  what  specific  act  of 
negligence  caused  the  injury ;  and  that  if 
the  accident  arose  from  some  inevitable  or 
extraordinary  cause,  it  lay  on  the  defen- 
dants to  prove  it.  Here  the  bags  fall  on 
the  plaintiff ;  that  is  something  out  of  the 
ordinary  course  of  business.  The  dock 
company  or  their  servants  can  tell,  if  they 
choose,  how  the  bags  fell :  whether  th^ 
rolled  out  of  the  warehouse ;  whether  they 
were  negligently  fastened  by  a  chain.  The 
absence  of  explanation  la  matter  for  the 
jury.  The  case  proved  of  bags  suddenly 
and  violently  falling  on  a  man  from  a  ware- 
house is  more  consistent  with  the  fact  that 
they  fell  by  negligence  than  that  they  fell 
without  it  A  machine  is  used  for  the  very 
purpose  of  preventing  the  bags  fiEkUing. 
(He  was  stopped  by  the  Court.) 

Erle,  C.J. — ^The  majority  of  the  Court 
have  come  to  the  following  conclusion :  that 
there  must  be  reasonable  evidence  of  n^li- 
gence;  that  where  the  thing  is  solely  imder 
the  management  of  the  defendant  or  his 
servants,  and  the  accident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen 
to  those  who  have  the  management  of 
machinery  and  use  proper  care,  it  afifords 
reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendants,  that  the  acci- 
dent arose  from  want  of  care.  We  all  assent 
to  the  principle  laid  down  in  the  cases  cited 
for  the  defendants,  but  the  judgment  turns 
upon  the  construction  to  be  put  on  the 
Judge's  notes.  As  my  Brother  Mellor  and 
myself  read  them,  we  cannot  find  that  rea- 
sonable evidence  of  the  want  of  care  which 
seems  apparent  to  the  rest  of  the  Court. 
Tie  judgment  of  the  Court  below  is  there- 
fore affirmed,  and  the  case  must  go  down 
to  a  new  trial,  when  the  real  effect  of  the 
evidence  will  in  all  probability  be  more 
correctly  ascertained. 

Judgment  affirmed. 


[IN  TH£  BXCHEQUBB  CHAMBBB.] 

(Error  from  the  Court  of  Exchequer,  J 

1865.     ) 
Feb.  8.  / 


HALIi  V.  JOHNSON.' 


Mtuter  and  Servant — Fall  of  Eoof  of 
Mine  —  Injury  by  Negligence  of  Fellow 
ServcuvL 

The  plaintif,  a  workman  in  a  coaUmme 
of  the  defendantSj  received  damagefrom  the 
fall  of  a  stone  from  the  roof  of  the  mine, 
which  had  loet  its  support  by  reason  of  the 
removal  of  the  coal  below  in  the  ordinary 
course  of  working  the  mine.  The  defendant^ 
underlookeTy  whose  duty  it  toas  to  superintend 
the  mining  operations^  hadnegUgently^  though 
the  danger  had  been  pointed  out  to  kmj 
omitted  to  prop  up  the  roof  Theremovalcf 
the  coal  and  the  propping  up  of  the  roof 
oughty  in  ilie  exercise  of  due  and  reasonable 
carCy  to  be  nearly  contemporaneous  operob- 
tions: — ^Held,  that  as  there  was  no  evidence 
that  the  defendants  had  not  exercised  due  ears 
in  the  sdection  of  their  underlooker,  nor  in 
putting  the  mine  into  a  proper  condition 
before  the  miners  tsere  sent  into  «^  they  were 
TWt  answerable  for  the  inpiry  caused  to  the 
plaintiff  by  the  negligence  of  the  underhoker^ 
his  fellouhlabourer. 

Error  was  brou^t  in  this  case  by  ihe 
plaintiff  on  a  bill  ci  exceptiona  to  the  rnling 
of  Blackburn,  J. 

The  action  was  for  an  ii^my  to  tbe  plamr 
tiff:  the  declaration  alleged  that  tlw  de- 
fendants did  not  use  reasonable  eare  in 
preventing  the  roof  of  their  mine  idling  in 
on  the  plaontiff,  their  servant. 

The  defendants  were  owners  of  a  coal- 
mine. The  plaintiff  was  a  boy  in  their  em- 
ployment and  worked  in  their  mine^  whidi 
had  been  opened  and  in  regular  work  for 
five  or  six  years.  The  nature  of  the  mine 
required  that  as  the  eoal  was  removed  in 
the  course  of  working,  the  roof  of  the  mine 
should  be  propped  up  to  prevent  it  falling 
in.  The  defencbuita  did  not  personally  super- 
intend the  working  of  the  mine,  but  left  it  to 
a  superior  workman  called  an  underlooker^ 


*  Decided  in  the  SittingB  after  Bikry  Tenn, 
oorsm  Erie,  O.J.,  Croraptoo,  J.,  Bylea,  J.  and 
Blackbum,  J. 
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whose  duty  it  was  to  see  to  the  proper  prop- 
ping up  of  the  roof.  The  plaint^  observing 
a  stone  in  the  roof  of  the  mine  likely  to 
fiill,  pointed  it  out  to  the  underlooker.  The 
latter,  however,  told  the  plaintiff  to  go  on 
with  his  work,  and  took  no  steps  to  secure 
the  stone  in  the  roof.  On  the  following 
day  as  the  plaintiff  was  engaged  in  his  work 
the  stone  fell  on  him  and  seriously  injured 
him.  Blackburn,  J.  ruled  that  there  was 
no  evidence  for  the  jury  to  support  the 
plaintiff's  claim  against  the  defendants,  no 
evidence  having  been  given  of  any  personal 
interference  on  the  part  of  the  defendants, 
or  any  knowledge  by  them  of  the  state  of 
the  mine. 

To  this  ruling  the  bill  of  exceptions  was 
tendered. 

T.  Jonesj  for  the  plaintiff  (Feb.  7).~-The 
ruling  of  the  learned  Judge  was  wrong. 
There  was  evidence  for  the  jury  that  the 
defendants  were  liable  in  law  for  the  injury 
to  the  plaintiff.  The  defendants  carer  on  a 
dangerous  bnainess.  .nd  engage  p^ns  to 
work  in  it  There  is  an  inalienable  duty 
cast  by  the  law  on  persons  canying.on  dan- 
gerous works  to  take  care  that  everything 
flJiould  be  done  to  prevent  extraordinary 
damage.  It  is  clear  that  this  injury  was 
caused  by  the  n^ligence  of  the  underlooker, 
but  the  defendants  cannot  reUeve  themselves 
from  liability  by  casting  llie  duty  of  keeping 
the  mine  in  safety  on  him.  It  may  be  con- 
ceded as  a  geneml  rule  that  a  master  who 
takes  due  and  reasonable  care  in  selecting 
proper  servants,  is  not  liable  for  an  injury 
that  those  servants  by  their  negligence 
inflict  on  other  fellow-servants;  but  if  the 
occupation  is  hanrdous,  besides  using  rea- 
sonable care  in  selecting  his  workmen,  he 
is  under  the  farther  obligation  of  seeing  that 
the  place  where  the  men  work  is  in  a  rea- 
sonably safe  and  sound  condition — PaiUr- 
mm  ▼.  WoUacei})^  Bryden  v.  Stewart (2). 

[Eblb,  C.J. — There  the  master  staited 
the  mine  with  an  unsafe  shafL] 

In  The  Barton  Hill  Company  v.  Retd{3) 
the  owner  of  the  mine  was  held  liable  to  one 
of  his  workmen  for  an  injuiy  caused  by  the 
fall  of  the  roof  of  the  mine. 

[CsoMPTOK,  J. — ^How  do  you  make  it 


(1)  1  Maoq.  748. 

(2)  2  Ibid.  9S0. 

(3)  8  Ibid.  267,  286. 


negligence  in  the  master  if  he  does  not 
know  of  the  state  of  the  roof  T] 

He  is  bound  to  inform  himself  of  it. 
The  negligence  of  the  underlooker  is,  in  a 
case  like  the  present,  the  negligence  of  the 
master.  If  the  defendants'  liability  as 
masters  be  limited  to  taking  reasonable  and 
proper  care  to  keep  the  roof  ci  their  mine 
in  a  reasonable  and  proper  condition,  there 
is  evidence  of  the  defendants'  liability  here, 
for  they  did  not  take  such  proper  care. 
The  liabilities  for  injuries  from  the  risks  of 
the  service  are  very  different,  and  in  the 
cases  are  carefully  distinguished  from  the 
liabilities  attaching  on  the  master  from 
risks  arising  out  of  the  condition  of  the 
plant,  madbineiy  or  mine  —  Clarke  v. 
Holmee  (4). 

E.  James  (Crompton  Hutton  with  him), 
for  the  defendants,  vras  not  called  upon. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  now 
(Feb.  8)  delivered  by— 

Eblk,  C.J. — In  this  case  the  plaintiff 
was  a  labourer  in  a  mine,  and  he  received 
damage  by  the  fall  of  a  stone  from  the 
roof  of  that  mine.  The  evidence  clearly  is, 
that  the  underlooker  employed  by  the  de- 
fendants in  that  mine  was  guilty  of  negli- 
gence in  not  propping  up  the  roof  of  the 
mine,  and  that  the  damage  to  the  plaintiff 
was  caused  entirely  by  that  negligence  of 
the  underlooker.  The  question  for  us 
is,  whether,  under  these  cireumstances,  the 
defendants  are  answerable  for  the  negligence 
of  the  underlooker.  There  is  no  evidence 
at  all  to  shew  that  the  defendants  had  been 
guilty  of  any  want  of  proper  care  in  the 
selection  of  the  underlooker,  nor  of  any 
want  of  due  care  in  respect  of  putting  the 
mine  into  proper  order  for  mining  operar 
tions  before  the  miners  were  sent  down 
into  it ;  on  the  contrary,  it  appears  by  the 
evidence  that  the  mine  had  been  worked  in 
the  ordinary  course  of  proper  mining  for 
the  last  five  or  six  years.  In  the  course 
of  the  mining  operations  of  taking  the 
coal  from  the  bed,  the  coal-roof  would  be 
continually  in  a  state  requiring  preps, 
for  as  the  coal  was  withdrawn  below, 
so  was  it  needed  that  the  roof  should 
be    propped   above  from  time    to  time; 

(4)  7  HnrL  &  N.  987. 
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those  two  operations  would  be  going  on 
contemporaneously.  The  injury  to  the 
plaintiff  was  caused  by  the  underlooker 
delaying  for  one  day  to  prop  the  roof  where 
the  coal  had  been  withdrawn.  The  plain- 
tiff had  given  him  full  notice  that  a  prop 
to  the  roof  was  wanted.  The  underlooker 
therefore  clearly  was  guilty  of  negligence. 
Upon  these  £Eu;t8  we  think  that  the  position 
is  not  tenable,  that  the  defendant,  the 
owner  of  the  mine,  is  responsible  for  the 
negligence  of  the  underlooker.  We  have 
come  to  the  conclusion  that  the  under- 
looker, who  had  to  see  to  the  mining  opera- 
tions in  this  ^art  of  the  mine,  and  the 
plaintiff  were  fellow  labourers.  We  take 
the  principle  to  be  established,  from  a  series 
of  decisions  in  this  empire  and  in  America 
(decisions  collected  with  great  skill  and 
clearness  by  Mr.  Manley  Smith  in  his 
book  on  Master  and  ServanVjy  that  where  a 
labourer  is  damaged  by  the  negligence  of 
a  fellow- labourer,  the  master  is  not  respon- 
sible. Whether  it  can  properly  be  predi- 
cated that  two  persons  stand  in  the  relation 
of  fellow-labourers,  is  at  times  a  question 
of  difficulty.  My  Brother  Williams  brought 
the  idea  into  prominent  relief  by  saying, 
that  sometimes  a  person  called  a  fellow- 
labourer  should  rather  be  considered  to 
stand  in  the  position  of  a  deputy-master, 
and  if  an  act  of  negligence  causing  injury 
to  a  workman  was  clearly  brought  home 
to  one  in  the  position  of  deputy-master,  it 
might  be  a  question  whether  the  real  master 
was  not  responsible  for  his  negligence. 
We  wish  to  reserve  our  opinion  in  respect 
of  that  question  whenever  the  &cts  of 
the  case  shall  give  rise  to  it.  On  the  pre- 
sent occasion  we  consider  it  to  be  past  all 
doubt  that  the  underlooker  and  the  plain- 
tiff were  fellow-labourers,  and  we  cannot 
look  on  the  underlooker  as  in  the  position 
of  a  deputy-master  whose  negligence  had 
made  hiis  principal  responsible.  On  these 
grounds  we  think  that  the  nonsuit  by 
my  Brother  Blackburn  was  right,  and  that 
the  judgment  of  the  Court  below  must  be 
affirmed. 

The  other  Judges  concurred. 

JudgTMWt  affirmed. 


1865. 
April  22,  24 
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PAIN  V,  T££&T. 


Practice — Motion  for  New  Trial — Rule 
50.  of  Hilary  Term,  1853, 

Where  a  country  cause  was  tried  at  West- 
minster on  the  last  day  but  one  of  Hilary 
Term,  the  Court  held  that  an  application  by 
the  defendant  for  a  new  trial,  made  on  tie 
4th  day  of  the  ensuing  Bkuter  Term  was  too 
late,  notwithstanding  thai  the  defendants 
attorney  resided  at  Sandwich  in  Kent,  and 
that  his  London  agent  lost  no  time  either  in 
obtaining  the  necessary  instructions  from 
him  or  in  acting  upon  the  instructions 
when  received. 

This  action  was  tried,  before  BramweU^E 
at  Westminster,  on  the  30th  of  January 
1865,  and  resulted  in  a  verdict  for  the 
plaintiff  for  55/. 

WordsuHn*th,  on  the  22nd  of  April  (1), 
moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  evidence;  but 
l^e  Court  held  that  l^e  application  was  too 
late,  and  reftised  the  rule. 

He  now  (April  24)  renewed  his  appli- 
cation, fortified  with  an  affidavit  of  the  de- 
fendant's London  agent,  which  stated  that 
immediately  after  the  verdict  on  the  30th 
of  January,  the  last  day  but  one  of  Hilary 
Term,  he  wrote  for  instractions  to  the  dden- 
dant's  attorney,  who  resided  at  Sandwich 
in  Kent,  and  who  was  not  present  at  the 
trial,  though  the  defendant  himself  was 
there.  That  the  attorney  replied  on  the  1st 
of  February,  that  he  had  **  that  day  received 
instructions  to  move  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  evi- 
dence," and  that  the  London  agent  aocmd- 
ingly  instructed  counsel  forthwi^  either  on 
the  evening  of  the  2nd  or  the  morning  of 
the  3rd  of  February.  Subsequently  Bram- 
well,  B.  had  made  an  order  at  chambers 
that  all  proceedings  should  be  stayed  till 
the  5th  day  of  tMs  term,  subject  to  ceitun 
provisions  as  to  payment  into  court,  &c., 
which  were  duly  complied  with. 

Wordsworth  contended  that  it  was  abso- 
lutely impossible  that  the  motion  could 
have  been  made  in  Hilaiy  Term,  as  the 


(1)  The  19th  of  Aptfl  waethe  firet  day  of  Easter 
Tenn. 
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neceaaaiy  instnictions  could  not  have  been 
received  in  time;  and  that  therefore  this 
was  a  case  where  the  Court  might  well  use 
their  discretion  in  allowing  the  motion  at 
any  time  before  judgment  was  signed.  He 
quoted  2  ArchbolcPs  ChiUy'i  Practice,  11th 
edity  1522,  and  urged  that  this  case  was 
stronger  than  Birt  v.  Bartow  (2),  there 
cited;  and  that  there  should  be  some  dis- 
tinction made  between  town  and  country 
causes. 

Per  Ouriam. — ^The  application  comes  too 
late :  and,  though  the  rule  might  be  modi- 
fied so  as  to  extend  the  time  in  cases  of 
fraud,  surprise  or  mistake,  the  circum- 
stances stated  in  the  affidavit  are  not  suffi- 
cient to  justify  the  Court  in  departing  from 
the  ordinary  rule  (3). 

Rule  refufed. 


THB     TBUSTXBa     OF     THE 
1865  ^^^     l^^T>     BOZJNTON, 

June  10,*  12.  '      <^PpeUanU,AJij,m^cou^ 
'  msaioNSBS  of  inlakd 

KBYBNtTB,  re^pondeiUe. 

iStomp— 24  <^  25  Vict.  c.  91.  *.  25.— No- 
tarial Inttrument—il  d:  22  Vict.  e.  76. 

A  notarial  instrument  in  the  form  of 
Schedule  H.  given  hyeection  12.  of  the  statute 
21 A  22  Vict  c  76.  M  correctly  itamped  with 
a  one-shilling  etamp. 

This  was  a  case  stated  by  the  Commis- 
sioners of  Inland  Revenue, — pursuant  to  an 
act  passed  in  the  fourteenth  year  of  the 
reign  of  Her  present  Majesty  Queen  Victoria^ 
intituled  '  iuti  Act  to  repeal  certain  stamp 
duties  and  to  grant  others  in  liea  thereof, 
and  to  amend  the  laws  relating  to  the 
stamp  duties,' — ^the  same  being  required  by 


? 


(2)  1  Dougl.  171. 

(8)  Role  50.  of  Hilary  Tenn,  1858,  is  aa  foUowa: 
"  No  motion  for  a  new  trial,  or  to  enter  verdict  or 
nonsuit,  motion  in  arrest  of  judgment,  or  for  judg- 
ment lum  ohttante  vertdieto,  shall  be  allowed  after 
the  expiration  of  four  pays  fkt>m  the  day  of  trial, 
nor  in  any  case  after  the  expiration  of  the  term,  if 
the  cause  be  tried  in  term,  or  after  the  expiration 
of  the  first  four  days  of  the  ensuing  term,  when 
the  cause  is  tried  out  of  term,  unless  entered 
in  a  list  of  postponed  motions  by  leave  of  the 
CoQrt.''--See  Meg.  Gen.  Law  J.  Bep.  1858,  p.  xii. 

NSW  SsaiUy  84— ExoHi^ 


or  on  behalf  of  the  testamentary  trustees  of 
/  the  late  Earl  of  E^glinton,  for  enabling 
them  to  appeal  to  Her  Majesty's  Court  of 
Exchequer  sgainst  the  determination  of  the 
said  Commissioners  as  to  the  stamp  duty 
chargeable  on  the  notarial  instrument  here- 
inafter mentioned,  the  said  parties  having 
declared  themselves  dissatisfied  with  such 
determination. 

The  Titles  to  Land  Act  (1858),  21  &  22 
Vict.  c.  76.  a.  1,  provides  that  on  ttie  convey- 
ance of  lands  being  recorded,  it  shall  have 
the  same  effect  as  if  it  had  been  followed 
by  an  instrument  of  sasine  duly  expede  and 
recorded  at  the  date  of  recording  the  con- 
veyance. 

Section  2.  provides  that  where  the  con- 
veyance shall  be  contained  in  a  deed  granted 
for  other  purposes,  such  as  a  marriage  con- 
tract, <fec.,  it  shall  be  sufficient  to  record  in 
the  register  of  sasines  a  notarial  instrument 
setting  forth  the  portions  of  the  deed  con- 
taining the  conveyance :  the  notarial  instru- 
ment to  be  in  the  form  of  Schedule  B. 
annexed  to  the  act. 

Section  12.  provides  for  a  disponee  under 
a  general  conveyance,  whether  by  deed  mor- 
tis causd  or  inter  vivos,  or  a  party  who  has 
acquired  right  to  such  conveyance  by  ser- 
vice, assignation,  kc.  completing  his  title 
by  a  notarial  instrument  A  form  of  the 
notarial  instrument  is  given  in  Schedule  H. 
(1),  and  the  recording  of  the  notarial  in- 
strument is  declared  to  be  equivalent  to  a 
disposition  followed  by  sasine  recorded, 
except  in  the  case  of  heritable  securities, 
in  which  case  it  shall  be  equivalent  to 
an  assignation  of  the  heritable  security 
recorded. 


(1) 


SCHEDULE  (H.) 


Notarial  Inttrument  in  favour  of  a  General 
Disponee,  or  hi»  Assiffnee,  dee. 

At  there  was  by  [or  on  behalf  of] 

A.B.  of  Z.,  presented  to  me,  Kotary  Public  sub- 
scribing, a  Disposition  [or  other  Deed  or  Inttntr 
meiit\  recorded  in  the  [specify  Register  of  Sasine 
and  Date  of  reeording\,  by  which  recorded  Diipo* 
sition  [or  other  Deed  or  Instrument]  CD.  of  Y.  was 
▼est  in  all  and  whole  [here  deecribe  the  Lcrnds] ;  as 
also  there  was  presented  to  me  a  general  IMspo- 
sition  [or  other  Deed,  or  an  Extract  of  a  Deed], 
ffraoted  by  the  said  C.D.,  and  bearing  Date  [here 
xntert  Date],  by  which  general  Disposition  the 
said  CD.  gave,  granted,  and  disponed  [or  other- 
leise,  as  the  Cass  may  be,]  to  the  said  A.B.,  and  his 
Heirs  and  Assignees  [or  otherwise,  as  the  Case  may 
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Section  14.  prorides  for  the  title  of  an 
assignee,  Ac  to  an  unrecorded  conyeyanee 
being  completed  by  recording  notaiial  in- 
stniment,  Form,  Sdiedule  K. 

And  section  22.  provides  for  the  title  of 
a  trustee  in  sequestration,  and  iiquidaton 
of  joint-stock  companies  completing  their 
title  to  lands  by  recording  notarial  instm- 
ment,  Form,  Schedule  M. 

The  Titles  to  Land  Act,  1860,  makes 
similar  provision  for  completing  the  title  of 
persons  to  burgage  subjects,  by  recordiug 
similar  notarial  instruments  as  in  the  pre- 
ceding act,  21  &  22  Vict.  c.  76. 

The  notarial  instroment  in  question  is 
one  prepared  in  terms  of  the  12th  section  of 
21 A  22  Vict.  c.  76. 

The  late  Earl  of  Eglinton,  who  died  on 
the  4th  of  October  1861,  left  a  testamen- 
tary trost  disposition  and  settlement,  and 
codicils,  whereby  he  disponed  generally 
his  whole  heritable  and  movable  properly 
to  trustees  for  certain  purposes  without 
special  conveyances  of  the  land&  The 
Earl  was  duly  infeft  in  the  lands  specially 
described  in  the  said  notarial  instrument 
conform  to  instrument  of  sasine  in  his 
fiavour  duly  recorded.  The  general  trust 
disposition  and  settiement  gave  the  trustees 
a  right  to  the  said  lands,  but  in  order  to 
invest  the  trustees  in  the  lands  with  the 
complete  feudal  titie,  the  said  notarial  in- 
strument was  executed  and  recorded  in  the 
new  general  register  of  sasines,  dec  The 
notarial  instrument  sets  forth  the  instru- 
ment of  sasine  in  favour  of  the  Earl  of 
Eglinton,  by  which  the  said  Earl  was  vest 
in  all  and  whole  the  lands  of  which  a  special 
description  is  given.  It  then  sets  fortii  the 
testamentary  trust  disposition  and  settle- 
ment, and  codicils  containing  a  general 
conveyance  of  all  lands  to  the  trustees.  It 
concludes  by  stating  that  the  trustees  had 

be],  heritably  and  irredeemably  [or  in  Liferent,  or 
Uherwisef  <u  the  Ccue  tnuy  5f],  iJI  and  sundry  the 
whole  Heritable  Estate  of  which  he  was  [or  mi^ht 
die]  poseeesed.  [If  ike  Deed  be  granted  under  any 
Xeal  Burden  or  Condition  or  Qualifieatum,  add 
here,  "bat  alwava  under  the  Burden  of  the  Beal 
Lien,  &c.  ;**  and  if  the  Deed  be  granted  in  trutt,  or 
for  tpecifie  Purposes,  add,  "but  always  in  trust 
or  for  the  Uses  and  Purposes  mentioned  in  said 
Deed.**  If  UU  Parly  expeding  ike  Instrument  be 
other  than  the  original  Dispones,  add,  "as  also 
there  was  presented  to  me**  {here  specify  <^  T^ 
or  Series  of  Titles  by  which  the  Party  acquired 
MgiU,  and  the  Nature  and  Extent  of  his  Right.)] 


taken  ^this  instrumcBt"  in  the  hands  of 
the  notary  public,  and  the  notary  signs  it 
before  witnesses.  (A  full  copy  ai  ike  instni- 
ment  is  given  in  the  appendix.)  The  instru- 
ment was  recorded  at  Edinburgh,  upon  the 
29th  cf  August  1862,  in  the  new  geneial 
regist^  of  sasines,  Ac  On  such  notarial 
instrument  being  recorded,  the  trustees  are, 
in  terms  of  the  declaration  of  the  statute, 
in  the  same  position  as  if  a  dispositioii  had 
been  granted  by  the  Earl  of  Eglinton,  con- 
taining a  conveyance  in  their  &vour  of  the 
lands,  followed  by  an  instrument  of  sasine 
duly  expede  and  recorded  of  the  dale  of 
recording  the  notaiial  instrument. 

In  the  General  Stamp  Act  (1815),  55 
Geo.  3.  a  184,  Schedule,  Part  L,  titie 
"Seisin,"  the  following  entry  occurs: 

*' Seisin — Instrument  of  seisiD,  given  t.  d. 
upon  any  cdiarter,  precept  ii  dare 
constat^  or  precept  from  Chanoeiy, 
or  npon  any  wadset,  heritable  bond, 
disposition,  apprising,  adiudication, 
or  otherwise,  of  any  Unas  or  herit- 
able eobjects  in  Scotland  not  of  Bar- 
gage  tenare 9    0 

*'And  where  the  same  shall  contain 
2,160  words  or  upwards,  then  tor 
every  entire  quantity  of  1,080  oTcr 
and  above  the  first  1,080,  a  farther 
progressive  daty  of         •        •        -      0    0" 

The  act  13  &  14  Vict  c  97  (1850), 
Schedule,  lepeated  the  above  item  verhatim, 
with  the  exception  of  the  duty,  which  was 
reduced  to  6s.  The  entry  in  this  latter 
act  remains  in  force. 

In  the  act  55  Geo.  3.  c.  184,  Schedule, 
Part  I.,  there  is  the  following  entry : 

"Notarial  Act — ^Any  whatsoever   not      «.  if. 
otherwise  chai^d  in  this  Schedale        5    0 

''And  for  every  sheet  or  piece  of  paper, 
fto.  npon  which  the  same  shall  be 
written,  after  the  first,  a  fortber 
progressive  duty  of  •        -      5    0" 

And  also  under  head  of  '^Protect,"  the 
following  entries  occur : — 


II 

It 

II 
II 
II 


Protest— of  any  bill  of  exchange  or 
promissory  note   for   any   som    of     t.   d. 
money  not  amounting  to  202.  -      1    0 

Amounting  to  201.,  and  not  amount- 

iog  to  100/. SO 

Arooantiag  to  1002^,  and  not  amoont- 

ing  to  5001. 6    0 

Amount!  Dg  to  BOOL  and  upwards    -    10    0 
Protest  of  any  other  kind        •        <      6    0 
And  for  every  sheet  or  pieoe  of  paper, 
&0.  upon  which  the  same  shall  be 
written,  after   the  first,  a  farther 
progressite  dnty  of  -        -        -        -SO" 
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Tlieae  daties  remaiflDed  ontil  the  aet 
24  a?  25  Viet  a  91.  &  25  (1861),  which 
provides— 

"In  lieu  of  the  stamp  duties  now  pay-" 
able  on  protests  and  other  notarial 
mots,  there  ahall  be  paid  the  duties    The  tame 
foHewing;  that  is  to  tmj,  proUtt  of  ^  duty  as 
any  bill  of  exchange  or  promissory  f  on  the  bill 
note,  when  the  stamp  duty  on  the      or  note, 
bill  or  note  does  not  exceed  one 
•hilling  • 

**Protai  of  any  other  bill  of  ezohange 
or  promissory  note  and  protest  of  any 
kind,  and  other  iwiarial  act  what-      $.    d. 
soever 10' 

''And  for  every  sheet  or  piece  of  paper, 
&c.  upon  which  the  same  shkll  be 
written,  after  the  firat^  a  further 
progreflsive  duty  of         -        -        -10** 

In  the  instmment  of  seisin,  the  piogres- 
sive  duty  is  according  to  the  number  of 
words;  L  the  notariaUct,  .ooordmg  to  the 
number  of  sheets  or  pieces  of  paper. 

The  stamp  duty  on  an  instrument  of  seisin, 
when  the  act  8  <&  9  Vict.  c.  31.  passed,  was 
9s.  of  leading  duty,  and  9«.  of  progressive 
duty,  if  2,160  words  and  upwards. 

The  stamp  duty  on  a  notarial  act,  not 
otherwise  charged,  was  5s.  of  leading  duty, 
and  for  every  piece  of  paper  on  which  it 
was  written,  after  the  finit,  5s. 

la  1850  the  leading  stamp  duty  for 
instrument  of  seLsin  was  reduced  to  5s. 
(13  &  14  Vict.  c.  97),  the  same  leading 
duty  as  notarial  act  not  otherwise  charged. 
The  difference  in  progressive  duty  was  still 
kept  up. 

The  duty  is  imposed  on  notarial  act  not 
otherwise  charged,  but  the  Commissioners 
understand  this  to  mean  instrument  of  no- 
tarial act,  which  is  the  evidence  of  the  act 
and  not  the  act  itself.  The  Commissionera 
also  understand  an  instrument  of  sasine 
to  be  the  evidence  of  a  notarial  act,  and 
when  specially  charged  to  the  leading  duty 
of  9s,  did  not  fall  under  the  item  of  notar 
rial  act  not  otherwise  charged.  In  these 
notarial  instruments  there  can  hardly  be 
said  to  be  a  notarial  act  separate  from  the 
instruments,  al^ongh  notarial  instruments 
are  generally  regarded  as  the  evidence  of 
some  notarial  act  performed  in  reference  to 
some  facts,  and  embracing  the  evidence  of 
the  facts  also. 

The  said  trustees,  by  their  agents,  Messrs. 
Hunter,  Blair  &  Cowan,  writers  to  the 


signet,  Edinburgh,  on  the  9th  of  April 
1863^  presented  to  the  Commissioners  of 
Inland  Eevenne  the  said  notarial  instrument 
stamped  with  the  duty  of  1^.,  the  duty 
imposed  upon  a  notarial  act,  the  instrument 
being  written  upon  one  piece  of  vellum,  and 
containing  less  than  2,160  words,  being  of 
opinion  that  that  was  t^e  duty  to  which  the 
instrument  was  liable,  for  the  following 
rBBBons . 

1.  Under  the  different  acts  referred  to, 
^eeific  duties  are  pat  on  instruments  of 
seisin,  while  on  other  notarial  acts  separate 
duties  are  put. 

2.  1^  notarial  instmment  in  question  is 
not  an  instrument  of  seisin,  the  distinguish- 
ing characteristic  of  which  is,  that  seisin 
or  possession  of  the  lands  is  thereby  given. 
The  notarial  instrument  is  simply  a  certifi- 
cate under  the  hands  of  a  notary  that 
certain  deeds  therein  recited  contained  cer- 
tain olanses  therein  specified,  but  there  is 
nothing  whatever  contained  in  it  of  the 
nature  of  delivery  of  seisin. 

3.  Notarial  instruments  are  nothing 
more  than  forms  prescribed  by  statute  for 
bringing  together  the  clauses  in  different 
deeds  for  the  purposes  of  registration  in  a 
shorter  fonn  than  if  the  deeds  were  them- 
selves registered  ad  lonffum.  Under  the  Titles 
to  Land  Act  it  is  the  registration  of  the 
deed  or  deeds  of  conveyance  that  has  the 
effect  of  vesting  the  party,  and  the  registra- 
tion of  selected  clauses  from  the  convey- 
ances engrossed  in  an  instrument  under  the 
hands  of  a  notary  has,  by  the  statute,  the 
like  effect  of  vesting  the  party. 

The  trustees  desired  to  have  the  opinion 
of  the  Commissioners  as  to  the  stamp  duty 
with  which  the  instrument  was  chargeable, 
and  paid  to  them  the  fee  of  10«.,  in  pursu- 
ance of  the  act  of  parliament  in  that  behalf, 
and  the  Commissioners  being  of  opiidon 
that  the  instrument  was  chargeable  under 
the  said  act  of  parliament  with  the  duty  of 
5«.,  the  stamp  duty  imposed  on  an  instru- 
ment of  sasine,  the  Commissioners  assessed 
and  charged  the  sum  of  4s,  as  the  farther 
duly  to  which,  in  their  judgment,  the  said 
instrument  was  liable. 

Whereupon  the  said  trustees  paid  to  the 
Receiver  General  of  Inland  Revenue  the 
said  sum  of  4«.,  as  and  for  such  further 
stamp  duty,  and  the  said  instrument  was 
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thereupon  stamped  with  a  stamp  denoting 
the  said  further  duty  of  4#.,  so  assessed 
as  aforesaid,  and  also  with  the  particular 
stamp  provided  by  the  said  Commissioners 
under  the  said  act  of  parliament,  to  denote 
and  signify  that  the  full  amount  of  stamp 
duty  with  which  such  instrument  was  by 
law  chargeable  had  been  paid.  But  the  said 
trustees  having  declared  themselves  dissatis- 
fied with  the  determination  of  the  said  Coiik- 
missioners  in  this  behalf  and  having  depo- 
sited with  them  the  sum  of  40«.  for  costs  and 
charges,  pursuant  to  the  said  last-mentioned 
act,  have  required  the  said  Commissioners 
to  state  specially  and  sign  the  case  on  which 
the  question  with  respect  to  such  stamp 
duty  arose,  together  with  their  determination 
thereon,  which  the  said  Commissioners  do 
hereby  state  and  sign  accordingly. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  said  notarial  instru- 
ment be  liable  to  the  stamp  duty  of  5s, 
imposed  upon  an  instrument  of  seisin  by 
the  act,  13  <&  U  Vict  a  97,  Schedule,  or  to 
the  stamp  duty  of  Is,  imposed  on  other 
notarial  act  whatsoever,  by  the  25th  section 
of  the  act,  24  &  25  Vict,  c  91,  in  which  it 
is  inserted,  along  with  protest,  '*of  any 
other  bill  of  exchange  or  promissoiy  note, 
and  protest  of  any  ol^er  kind." 

/.  Anderson  {C,  Gray  Wotherspoon  with 
him),  for  the  appellants  (June  10). — The  de- 
termination of  the  Commissioners  is  wrong, 
because  the  notarial  instrument  in  question 
is  not  either  in  name  or  in  nature  an  instru- 
ment of  sasine:  the  characteristic  of  an  in- 
strument of  sasine  was  the  fact  of  the  deliveiy 
of  possession  or  sasine  it  evidenced.  In  the 
year  1858,  when  the  21&22  Yiot  c.  76. 
passed,  sasine  or  delivery  of  the  land  was 
in  theory  requisite  for  the  competition  of 
a  feudal  title  to  land  in  Scotland.  That 
fact  of  delivery  was  declared  in  an  instru- 
ment called  an  instrument  of  sasine  to  have 
been  made  by  the  notary  who  signed  it ; 
and  that  declaration  again  was  the  statutory 
substitution  introduced  by  8  &  9  Vict  c.  35, 
instead  of  the  ceremony  of  actual  delivery, 
which  was  previously  necessary.  But  an 
entire  change  was  wrought  in  Scotch  con- 
veyancing by  the  21  6l22  Vict  c.  76 ;  by 
it  sasine  was  declared  unnecessary  in  cases 
where  the  title  was  completed  under  its 


provisions,  and  r^^istiatioii  of  the  grant  or 
conveyance  was  substitttted  for  sasina   It 
would  be  absurd,  therefore,  to  contend  that 
the  notarial  instrument  here,  whidi  is  the 
creature  of  this  act,  should  be  itself  of  that 
very  kind  whidi  the   act  dedaied  to  be 
unnecessary.    The  instrument  in  question 
had,  in  fact,  nothing  whatever  to  do  with 
sasine ;  it  was  but  a  piece  of  machinery  or 
vehicle  for  purposes  of  registration.  If  the 
general  conveyance  to  the  late  Lord  Eglin- 
ton's  trustees  had  contained  an  enumeration 
and  description  of  the  lands,  simple  regis- 
tration of  the  conveyance  would,  by  the 
terms  of  the  21  k  22  Vict  c.  76,  have  eom- 
pleted  the  title  without  any  instrument  of 
sasine.  In  such  a  case  as  that  the  lands  and 
conveyance  of  them  would  be  connected  in 
the  same  document,  and  wh«i  registered 
the  title  would  be  oompleta    But  the  pecu- 
liarity of  a  g^iend  conveyance  is,  thiit  all 
the  grantor's  landa  are  conveyed  without 
their  being  specified;  and  the  notarial  in- 
stnunent  in  question  was,   as  its  terms 
would  shew,  designed  and  intended  to  con- 
nect within  itself  the  general  conveyance 
with  the  spedfieation  of  Uie  particular  lands. 
All  that  this  notarial  instrument  evidenced 
was  that  the   notary  subscribing  it  had 
certain  documents  preeented  before  him, 
via.,  the  late  Lord  E^linton'a  title  to  cer- 
tain specific  lands,   and  the  title  of  the 
trustees  to  all  his  lands.   This  notarial  in- 
strument therefore,  as  it  w»e,  grouped 
together  the  differ^t  titles  so  as  to  connect 
and  dieticgttish  the  lands  which  by  the 
general  conveyance  passed  to  the  tnuntees, 
and  on  registration  of  the  notarial  instru- 
ment the  act  dedared  the  title  to  the  npoaSc 
lands  to  be  complete.   This  notarial  inatm- 
ment   is  therefore  not  an  instrument  of 
sasine;  and  if  not,  then  it  was  only  cfaai;ge- 
able  under  the  24  dc  21^  Vict  c  91.  8.25. 
with  a  duty  <^  Is,    If,  however,  this  view 
is  ill-founded,  a  la  duty  only  was  charge- 
able, because  by  the  last  act,  when  carsfuUj 
constmed,  it  wiU  be  fonnd  that  the  datf 
on  an  instrument  of  sasine  is  to  be  1«. 
duty. 

The  AUoruey  QtnerdL  {J.  Boyd  Kifmemr 
with  him),  for  the  respondents,  contended 
that  the  notarial  instrument  operated  as  an 
instrument  of  sasine  formerly  did^  for  any 
notarial  instrument  which  perfects  the  title 
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miut  for  this  purpose  be  deemed  eqniTalent 
to  «n  instmment  of  sasino — BMs  Ptvi^ 
€iple9  of  ike  Law  of  ScoUaMd^  m.  770  and 
771;  it  ought,  theTefore,  to  be  eubjectto 
the  same  duty,  which,  it  was  subinitted,  on 
the  conatrucdon  of  the  Stamp  Acts  cited 
in  the  case,  remaiiied  at  5«. 

Anderson  relied,  and  The  Att&mey  Oene- 
ral  was  afterwards  heard. 

Cur.  adv.  vuU, 

On  the  12th  of  Jane  their  Lordships  gave 
judgment  as  folkws : 

PoLLOoK,  C.K — ^This  was  an  appeal 
from  a  decision  of  the  CommiftsioDers  of 
Inhmd  Rerenne  against  the  trustees  of  the 
late  Lord  E^linton.  I  believe  we  are  all  of 
opinion  that  the  appeal  ought  to  prevaiL 
The  question  is,  whether  a  certain  instru- 
ment is  liable  to  a  stamp  as  an  instrument 
of  seisin  or  ssfiine;  whether  the  liability  is 
to  a  5«.  statiip  or  whether  it  is  liable  only 
to  a  Is,  stamp,  as  a  notarial  act  It  appears 
to  me  on  a  careful  consideration  of  the 
various  statutes  which  relate  to  the  matter, 
that  they  make  the  case  tolerably  dear.  I 
own,  in  the  first  instance,  that  the  meeting 
with  cases  of  Scotch  conveyance,  and  the 
strangeness  of  some  of  the  terms  used,  and 
also  the  acts  of  pariiament  with  which  the 
Court  is  not  generally  familiar,  might  well 
raise  some  doubt,  which  induced  the 
Attorney  General  to  argoe  the  case.  But 
it  appears  to  me,  upon  a  very  short  and 
plain  principle,  that  the  appeal  ought  to 
prevaiL  Originally  the  practice  was,  in 
Scotland,  as  apparently  it  was  in  England, 
to  have  what,  here,  we  call  a  delivery  of 
seisin,  and  what,  there,  they  call  simply 
9^^933^  by  going  on  the  land  and  actually 
putting  the  party  in  to  whom  the  land  is 
to  be  conveyed,  as  it  were  in  possession  of 
the  land,  conveying  it  to  him  on  the  spot, 
or  delivering  to  Mm  something  which  is 
^mbolical  of  his  being  put  in  possession 
of  the  land  by  taking  a  part  of  it  in  his 
hand.  That  seems  to  have  been,  universally 
practised;  and  whatever  might  have  been 
the  benefit  and  advantage  of  that  in  a 
less  civilized  state  of  the  community  when 
estates  were  divided  into  large  portions,  as 
soon  as  ever  the  diviraon  of  landed  property 
into  smaller  parcels  became  common,  it  was 
manifest  that  that  was  a  most  inconvenient 


circumstance,  because,  in  very  early  times, 
there  was  substituted  for  that  a  process 
before  a  notary  public,  where  the  party 
attended  and  where  the  deed  was  executed, 
which  is  called  the  instrument  of  seisin, 
and  then  instead  of  being  a  ceremony  per- 
formed on  the  land  itself,  it  was  performed 
in  the  presence  of  a  notary  in  his  office, 
and  he  certified  to  it ;  and  that  was  not  the 
only  ceremony,  for  there  was  a  certificate 
of  it  by  the  notary;  and  it  was  called  an 
instrument  of  seisin,  and  it  was  registered. 
By  the  old  Stamp  Act,  not  the  parent 
of  all  the  others,  but  the  most  important 
act,  which  I  believe  was  passed  in  the  year 
1815,  the  53Qeo.  3.  c.  184,  under  the  title 
of  seisin,  the  instrument  of  seisin  is  made 
liable  to  a  stamp,  I  think,  of  9^.  By  a 
subsequent  statute,  13  &  14  Vict  c.  97,  that 
is  reduced  to  5«.,  and  then  subsequently 
came  the  21  &  22  Vict.  &  76,  and  that  sta- 
tute by  the  1st  section  d^lares,  that  it  shall 
not  be  necessary  to  have  this  instrument 
of  seisin.  That  useless  ceremony  has  gone 
out  by  degrees.  Firat,  instead  of  performing 
it  on  the  land  it  was  done  before  a  notary,  and 
then  it  was  discovered  that  it  was  of  no  use 
to  p«form  it  before  a  notary.  It  merdy  ere- 
ated  a  useless  expense  and  the  very  title  of 
the  act  is,  in  effect,  to  simplify  the  process 
of  transferring  estates,  and  to  reduce  the 
expense  of  the  transfer.  I  think  that  one  of 
the  modes  of  reducing  the  expenses  was  to 
render  superfluous  any  instrument  of  seisin 
at  all;  and  by  the  1st  section  it  is  ex- 
pressly enacted  that  it  shall  not  be  necessary 
to  have  any  instrument  of  seisin  at  all; 
but  that  if  the  deed  of  conveyance  be  regis- 
tered, the  effect  shall  be  absolutely  the 
same  as  if  there  had  been  an  instrument  of 
seiain.  Now,  it  is  quite  clear  that,  under 
that  section,  the  registration  of  a  deed  of 
conveyance  by  no  possibility  could  be  charged 
with  a  stamp  as  an  instrument  of  seisin. 
That  seems  to  me  to  be  as  clear  as  anything 
can  be.  But,  then,  deeds  might  be  long, 
many  parts  of  them  merely  superfluous, 
many  wholly  unnecessary  for  the  purpose 
of  being  registered;  'and  therefore  the 
2nd  section  provides,  that  as  it  might 
be  expensive  and  useless  to  register  the 
whole  deed,  it  should  be  sufficient  if  the 
effective  part  of  it  was  registered  without 
the  whole,  and  all  the  multifarious  arrange^ 
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ments  that  might  be  made  under  it  or 
that  may  be  contemplated.  Then  the 
statute  says  that,  that  being  the  case,  it 
shall  be  sufficient  if  as  much  of  the  deed 
is  registered  as  is  necessary  to  accomplish 
that  which  the  1st  section  provided  for,  if 
the  whole  were  registered.  If  you  registered 
the  whole  deed,  there  was  the  whole  of  the 
deed,  and  nothing  more ;  but  if  you  regis* 
tered  only  a  part,  it  was  then  necessary  to 
have  a  sort  of  notarial  act  done  by  a  notary 
public,  in  order  that  what  was  extracted 
should  be  faithfully  extracted ;  and  the  re- 
gistering of  a  feithfal  extract  was  what  was 
really  required  to  be  done.  Then  there  comes 
the  claim  of  the  Commissioners  of  Inland 
Revenue,  and  they  say  now,  "we  claim  to  have 
this  extract  stamped  as  an  instrument  of 
seisin."  It  is  very  difficult  to  know  why.  No 
doubt,  it  is  something  which  operates  by  law 
in  the  same  way  as  seisin  formerly  did  ;  but 
it  is  not  an  instrument  of  seisin — ^it  has 
nothing  to  do  with  seisin — and  all  it  turns 
out  to  be  is  this :  the  act  says,  if  you  register 
the  deed,  no  instrument  of  seisin  shall  be 
necessary  at  all ;  but  the  parties  shall  be  in 
as  it  were,  and  have  all  the  benefits  as  if 
there  had  been  an  instrument  of  seisin,  which 
was  registered.  Then  the  2nd  section  says, 
if  a  part  is  registered,  the  registering  of  the 
whole  is  unnecessary,  provided  you  register  it 
under  the  authority  of  a  notary.  How,  then, 
can  the  notarial  instrument  be  called  an  in- 
strument of  seisin  1  The  very  words  of  the 
original  Stamp  Act,  which  I  well  remember 
from  very  early  association  with  it,  the  53 
Geo.  3.  c,  184,  no  doubt,  makes  theinstrU" 
ment  of  seisin  liable  to  a  st<amp ;  but  that  act 
does  not  make  that  which  is  a  substitute 
for  it  Hable  to  a  stamp  ;  and  this  is  not 
even  a  substitute  for  the  instrument  of 
seisin — it  is  a  substitute  for  the  registration 
of  the  whole  deed;  and  it  is  admitted 
the  registration  of  the  whole  deed  would 
not  require  a  stamp.  When  you  come  to 
examine  the  case  the  fact  turns  out 
to  be  that  this  is  not  a  substitute  for 
the  instrument  of  seisin  ;  it  is  a  sub- 
stitute for  the  registering  of  the  whole 
deed :  and  it  is  the  register  only  of  a  part 
that  requires  a  notarial  act,  to  say  that  that 
part  is  a  faithful  extract  from  the  deed 
itself.  Under  these  circumstances,  it  ap- 
pears  to  me  veiy  clear  that  the  Crown 


cannot  claim  any  duty  upon  this  instra- 
ment.  No  doubt,  it  is  a  notarial  act; 
therefore  liable  to  a  stamp  duty  of  1«.,  which 
at  present  is  all  that  can  be  claimed  on  the 
stamping  of  any  notarial  act.  Upon  these 
grounds,  it  appears  to  me  that  the  appeal 
is  well  sustained,  and  that  our  judgment 
ought  to  be  for  the  trustees  of  the  late  Earl 
of  E^inton. 

Martint,  B. — I  am  of  the  same  opinion. 
Hie  question  in  this  case  is,  whether 
the  document  given  in  Schedule  (BL)  of  the 
21  &  22  Vict.  c.  76.  is  an  instrument  of 
sasine  within  the  Schedule  to  the  statute 
13  A  14  Vict.  c.  97.  That  is  the  question 
we  have  to  decide.  Now  the  description  of 
the  instrument  given  in  the  Schedule  of 
the  last-mentioned  act  is  this  :  "  Instru- 
ments of  sasine  given  upon  any  charter 
of  elare  constat  or  precept  from  Chancery, 
or  upon  any  wadset,  heritable  bond,  dis- 
position, apprising,  adjudication,  or  other- 
wise, of  any  lands  or  heritable  subject  in 
Scotland  not  of  burgage  tenure." 

Now,  in  the  argument  of  the  Attorney 
General,  he  very  clearly  defined  to  us  from 
BeWe  Commentaries  what  the  instrument 
of  sasine  was,  and  it  seems,  formerly,  in 
Scotland,  within  the  present  reign  indeed, 
that  the  old  mode  of  transferring  the  abso- 
lute fee  simple,  as  we  call  it,  of  the  property, 
was  by  the  actual  giving  seisin  of  the  land 
by  the  transferor  of  the  land  going  upon  it 
and  actually  giving  up  possession  to  the 
transferee,  in  analogy  and  in  conformity 
with  the  old  system  of  conveyancing.  But 
in  Scotland,  in  consequence  of  a  doubt,  the 
Scotch  law  being  mainly  derived  from  the 
Civil  law,  it  was  not  sufficient  for  the  parties 
themselves  to  go  and  deliver  seisin,  but  it 
was  necessary  it  should  be  done  in  the  pre- 
sence of  a  notary  public.  It  was  a  very 
common  practice  in  the  Civil  law  to  require 
the  register  of  the  memorandum  to  be 
verified  by  a  notary  public  being  pre- 
sent, and  the  instrument  of  seisin  was 
a  formal  statement  by  the  notary  public 
that  in  his  presence  seisin  of  the  land 
was  delivered  by  the  transferor  to  the 
transferee.  And  that  is  what  the  instru- 
ment of  seisin  is.  Now,  I  find  there  is  an 
ancient  charter,  which  will  be  found  in  the 
appendix  to  an  old  edition  of  Black8tone*s 
CommentarieSy  voL  2,  in  which  the  original 
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foim  is  ffLven ;  it  is  a  very  short  docuiUient : 
it  is  as  follows  :  '^  Memorandum — That  on 
the  day  and  year  within  written  full  and 
peaceful  seisin  of  the  within-specified  acre, 
with  the  appurtenances,  was  given  and  deli- 
vered by  the  within-named  William  de 
Sagenho  to  the  within-named  John  de  Sey- 
broke,  in  their  own  proper  persons,  according 
to  the  tenor  and  effect  of  the  charter  within 
written,  in  the  presence  of  Nigel  de  Sale- 
ford,  John  de  Seybroke  and  others.''  Now, 
the  instrument  of  seisin  in  Scotland  was 
nothing  more  than  the  document  which  I 
have  just  read.  The  memorandum  I  have 
just  read  was  attested  to  be  true  by  a  notary 
public  That  is  what  the  instrument  of 
seisin  was.  Now,  the  S  <k  9  Vict  c.  35.  was 
passed,  and  was  intituled,  'An  Act  to 
simplify  the  form  and  diminish  the  expense 
of  obtaining  enfeoffment  of  heritable  pro- 
perty in  Scotland,'  and  by  the  1st  section, 
after  reciting  that  it  was  expedient  to  sim- 
plify the  form  and  diminish  the  expense,  it 
enacts  how  seisin  shall  be  given  in  future; 
and  it  enacts  that  in  seisin  it  shall  not  be 
necessary  to  proceed  on  the  land  in  which 
the  sasine  is  to  be  given,  or  to  perform  any 
act  of  enfeoffment  therein,  but  sasine  shall 
be  effectually  given  therein,  and  enfeoffment 
obtained,  by  producing  to  the  notary  pubUo 
the  warrants  of  seisin  and  the  relative 
rights  which  is  now  in  ilse  to  be  produced, 
the  taking  enfeofiment  and  by  expeding 
and  recording  in  the  general  register  of 
aasines,  or  the  particular  register  of  sasines 
applicable  to  the  lands  contained  in  the 
warrant  of  enfeoffment  in  manner  hereafter 
directed,  an  instrument  of  seisin,  setting 
forth  that  seisin  had  been  given  in  the  said 
lands  and  subscribed  by  the  said  notaiy 
public  and  witnesses.  So  that  when  the 
Stamp  Act  to  which  I  have  referred  passed, 
that  was  then  the  instrument  of  seisin,  but 
by  the  1st  section  of  the  21  <fe  22  Vict,  c  76. 
it  was  enacted  that  actual  seisin  need  not 
be  deHvered.  It  is  in  point  of  fact  making 
the  conveyance  in  Scotland  analogous  to 
our  claims  by  bargain  and  sale  and  lease 
and  release,  which  it  is  well  known,  by 
the  application  of  the  Statute  of  Uses,  hais 
that  effect.  Now  I  apprehend  it  is  dear 
enou^  as  the  Attorney  General  stated, 
that  when  the  Stamp  Act  passed,  the 
document  or  warrant  of  seisin  was  not 


gotten  rid  of;  and  in  all  probability,  when 
that  Stamp  Act  was  enacted,  the  stamp 
attached  to  it.  But  after  that  came  the 
21  <k  22  Vict  c.  76,  an  act  to  further  sim- 
plify the  forms  and  to  diminish  the  expense 
of  completing  titles  in  Scotland,  and  it  gets 
rid  of  this  instrument  of  seisin  altogether; 
and  instead  of  this  instrument  of  seisin  the 
1st  section  enacts,  that  it  shall  be  sufficient 
to  record  the  conveyance,  or  to  record  the 
notarial  act  of  enfeoffment  given  by  the 
act  of  parliament  in  lieu  of  it.  This 
arises  upon  the  12th  section,  which  enacts, 
that  '^  where  a  party  shall  have  granted  or 
shall  grant  a  general  conveyance  of  his 
lands,  whether  by  deed  mortis  eausd  or 
inter  vivos,  it  shall  be  competent  to  the 
deponee  under  such  conveyance,  or  to  any 
other  party  who  shall  have  acquired  right 
to  such  conveyance,  in  whole  or  in  part, 
by  service,  assignation,  abjudication,  or 
otherwise,  to  expede  and  record  a  no- 
tarial instrument  in  or  as  nearly  as  may 
be  in  the  Form  of  Schedule  (H)."  The 
statute  goes  on  to  enact,  that  it  shall  have 
the  same  force  and  effect  "  as  if  such  depo- 
sition had  been  followed  by  an  instrument 
of  sasine  of  the  said  lands  in  his  favour, ' 
duly  expede  and  recorded  at  the  date  of 
recording  such  notarial  instrument";  so 
that,  in  point  of  fact,  the  12th  section  gets 
rid  of  the  instrument  oi  seisin  altogether,  and 
substitutes  a  different  document  It  would 
be  contrary  to  all  principles  of  law,  after 
the  instrument  of  seisin  had  been  got  rid 
of  altogether  as  useless  that  we  should  con- 
strue the  act  of  parliament  so  as  to  impose 
upon  that  dociunent  the  same  stamp  that 
had  formerly  been  imposed  upon  the  old 
instrument  of  seisin.  I  own,  in  my  judg* 
ment,  it  is  a  clear  case  that  the  trustees  of 
the  late  Earl  of  Eglinton  were  right  in 
insisting  that  there  was  no  duty  of  5«.  pay- 
able. The  plain  question  we  have  had  to 
consider  has  been  whether  the  5s,  duty  was 
payable  and  rightly  denaanded.  I  am  of 
opinion  that  it  was  not. 

Bbamwell,  B. — I  have  nothing  to  add. 
I  agree  with  my  Brother  Martin  that  this  is 
a  very  clear  case. 

CflANNELL,  B.  —  I  entirely  agree  now 
with  the  judgment  that  has  been  delivered 
by  the  Lord  Chief  Baron  and  my  Brother 
Martin.     I    am    not    familiar    with    the 
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Scotch  law,  but  certainly,  in  conseqnence 
of  the  argument  in  this  case,  I  desired 
further  time  for  consideration,  not  being 
quite  satisfied  on  the  point.  I  have  had 
an  opportunity  of  considering  the  case  and 
of  looking  more  carefully  into  the  statutes. 
I  am  now  quite  satisfied  that  this  instru- 
ment IB  properly  stamped  with  a  notarial 


stamp.  Being  of  that  opinion,  I  agree  Hial 
we  shall  give  e£fect  to  the  21  A  22  Vict 
c.  76.  s.  12,  which  intend^  to  do  away  with 
instruments  of  seisin,  mid  instead  thereof 
to  introduce  the  use  of  the  form  of  a  notarial 
instrument,  by  holding  that  this  is  not  an 
instrument  of  seisin. 

JudffmefUfor  the  tMppdlamU, 
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AocoRD  AND  Satisfaction— Plea  in  bar.  See 
Libel. 

ACKNOWLEDOHKKT  OF  Dbvd— The  affidavit  accom- 
panying the  acknowledgment  by  a  married 
woman  of  a  deed  executed  by  her,  made  abroad, 
may  be  sworn  before  a  notary  public,  having 
authority  by  the  Uws  of  his  country  to  admin- 
ister an  oath.    In  re  Cooper,  C.P.  145 

Where  the  consideration-money  for  a  married 

woman  giving  up  her  interest,  in  respect  of 
which  the  acknowledgment  is  taken  under  3  &  4 
Will.  4.  c.  74,  is  to  be  paid  into  her  own  hands, 
the  Commissioners  should  distinctly  ascertain 
from  her  that  she  wishes  to  pass  her  property 
without  any  provision  being  made  for  her.  In 
re  Doming,  C.P.  173 

The  Court  will  not  make  an  order  enabling 

a  married  woman  to  convey,  under  3  &  4  Will.  4. 
c.  74.  8.  91,  unless  there  has  been  a  sale  of  the 
property  which  she  is  desirous  of  having  the 
power  to  convey.    He  Graham,  C.P.  321 

Action  —  Defendants  employed  a  competent 
engineer  and  contractor  to  select  a  site  for  and 
to  construct  a  reservoir  on  their  land.  During 
the  construction,  the  contractor's  people  met 
with  some  old  vertical  shafts  (of  the  exist- 
ence of  which  defendants  were  ignorant),  and 
they  failed  to  exercise  reasonable  skill  and  care, 
with  reference  to  these  shafts,  to  provide  for  the 
pressure  the  reservoir  was  intended  to  bear. 
The  water  from  the  reservoir  escaped  down  the 
shafts,  through  certain  old  coal-workings  under 
defendants*  land,  and  under  land  between  that 
of  defendants  and  that  of  plaintiff,  into  plaintiff's 

New  Sbriis,  84.— Index,  Com.  Law, 


colliery,  which  was  thereby  flooded.  It  was  held 
by  Pollock,  C.B.  and  Martin,  B,,  that  the  dam- 
age not  being  the  immediate  result  of  defen- 
dants* act,  there  must  be  negligence  to  render 
them  legally  responsible  to  plaintiff;  and  that 
defendants,  being  ignorant  of  the  existence  of 
the  circumstances  requiring  the  exercise  of  un- 
usual care  on  their  part,  were  not  guilty  of  neg- 
ligence. But  held,  by  Bramwell,  B.,  that  plain- 
tiff having  the  right  to  be  free  frogs  water  sent 
to  him  through  any  artificial  coarse  by  defen- 
dants— whether  directly  or  indirectly, — this 
action  was  maintainable  on  that  right  being 
infringed;  and  that  defendants'  knowledge  or 
ignorance  of  the  damage  likely  to  result  from 
their  act  was  immaterial.  Fldeher  y.  Bylande, 
Ex.  177 

—  Consolidation  of  actions.     See  Practioe. 

—  When  maintainable.  See  Bailment.  Bills 
and  Notes.  Company.  Contract.  County 
Court.  Master  and  Servant.  Metropolis  Local 
Management  Act.  Negligence.  Ship  and  Ship* 
ping. 

—  See  Notice  of  Action. 


Adminibtration.    See  Executor. 

Ancient  Lights.    See  Easement. 

Anikals — Dogs  accustomed  to  hunt  game. 
Negligence. 

FensNaturss.    See  Game. 

See  Carriers  by  Railway. 
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Appeal — Limitation  of  time  for  notice  of  appeal 
under  General  Incloture  Act,  8  &  9  Yict.  c.  118. 
■.  63.  R,  y.  the  JtuUcu  of  Eatex,  Q.B.  61; 
M.C.  i\ 

Arbitration — If  a  party  to  a  reference  objecta 
that  the  arbitrators  are  entering  upon  the  con- 
rideration  of  a  matter  not  referred  to  them,  and 
protests  against  it,  and  the  arbitrators  neyerthe- 
iess  go  into  the  question  and  receive  eyidence  on 
it,  and  the  party,  still  nnder  protest,  continues 
to  attend  before  the  arbitrators  and  cross-exa- 
mines the  witnesses  on  the  point  objected  to,  he 
does  not  thereby  waive  his  objection,  nor  is  be 
estopped  from  saying  that  the  arbitrators  have 
exceeded  their  authority  by  awarding  on  the 
matter.    Davits  t.  Price  (Ex.  Ch.),  Q.6.  8 

"  Where  there  was  cause  to  believe  that 
an  arbitrator  had  failed  to  enlarge  the  time  for 
making  his  award  within  the  time  provided  by 
the  order  of  reference,  and  he  had  refused  to 
give  any  information  as  to  whether  the  enlarge- 
ment  had  been  duly  made  or  not,  this  Court, 
upon  the  application  of  one  of  the  parties  who 
wished  to  make  the  order  of  reference  a  rule  of 
Court,  ordered  the  arbitrator  to  attend  before 
the  Master  to  be  examined  upon  the  matter,  in 
order  that  the  order  of  reference  might  be  made 
a  rule  of  Court.   Jiobertt  y.  Evatu,  Q.B.  7 

'  Where  matters  in  difference  have  been  re- 

ferred to  an  arbitrator  by  Judge's  order,  and 
the  arbitrator,  after  twice  enlarging  the  time, 
has  made  his  award,  the  order  of  reference  may 
be  made  a  rule  of  Court  without  an  affidavit 
verifying  the  dates  of  the  enlargements.  RoberU 
y.  Evant,  Q.B.  78 

•^—  The  authority  of  an  umpire  appointed  nnder 
the  Public  Health  Act,  1848,  to  make  an  award, 
endures  only  twenty -one  days  from  the  date  of 
his  appointment,  unless  he  enlai^  the  time, 
which  he  may  and  ought  to  do  during  the  twenty- 
one  days,  notwithstanding  the  arbitratoi^s  time 
has  not  expired.  The  Court  has  no  power 
under  the  Common  Law  Procedure  Act,  1854, 
section  15,  or  otherwise,  to  enlarge  the  time 
in  arbitrations  under  the  Public  Health  Act. 
Kdlett  V.  the  Local  Board  of  Health  of  TVon- 
mere;  the  Local  Board  of  BeaKh  ofTranmere  v. 
KeUeU,  Q.B.  87 

— —  The  Court  will  not  make  absolute  a  rule  niti 
calling  on  a  defendant  to  pay  money  pursuant  to 
an  award  unless  there  has  been  personal  service, 
or  unless  it  be  shewn  that  personal  service  can- 
not be  effected  because  the  party  is  keeping 
out  of  the  way  to  avoid  service.  An  acceptance 
by  the  attorney  of  the  defendant  of  the  service 
of  the  rule  niti,  and  a  consent  by  him  to  the 
rule  being  made  absolute,  are  not  for  this  pur- 
pose equivalent  to  personal  service.  Evam  y. 
Proaser,  Q.B.  256 

^—  Where  two  persons  agree  by  deed  to  refer 
all  matters  in  dispute  which  shall  arise  be- 
tween them  to  two  arbitrators  to  be  chosen  for 


that  purpose,  one  by  one  of  the  parties;,  and  the 
other  by  the  other  of  them,  and  on  sudi  disputes 
arising,  in  pursnance  of  such  agreement  the 
arbitrators  are  appointed  by  parol,  the  sabmia- 
sion  to  arbitration  is  a  parol  salMniBsion,  and 
cannot  therefore  be  made  a  rule  of  Court  £x 
^rte  Glayther,  Ex.  41 

A  dispute  arose  between  plaintiff  and  defen- 


dants, as  to  whether  a  certain  carriage  archway 
had  been  constructed  in  oonformity  with  an 
agreement  entered  into  between  them ;  and  an 
action  having  been  brought,  by  an  order  of  Nisi 
Prius  the  cause  was  referred  to  an  arbitrator, 
who  was  empowered  to  direct,  if  be  found  for 
plaintiff,  what  should  be  done  to  make  the  emr- 
riage  archway  in  conformity  with  the  agreement 
The  arbitrator  found  ior  plaintifl^  without 
awarding  any  damages,  and  directed  certain 
alterations  to  be  made  in  the  ardiway.  Plaintiff 
signed  judgment  for  the  amount  of  the  damages 
claimed  in  the  declaration  ;  but  it  was  held 
plaintiff  was  entitied  only  to  nominal  damages. 
Brown  v.  the  Somenet  and  Dcrtel  Bail.  Cb., 
Ex.  152 

See  Costs. 

Articlrd  Clerk — Where  an  articled  elerk  had 
served  for  nineteen  months  nnder  his  artides, 
and  had  then  been  compelled  from  illness  and 
other  causes  to  be  absent  for  more  than  sixteen 
months,  this  Court  permitted  him  to  be  dis- 
charged from  the  old  articles,  and  to  serve  the 
same  master  under  new  onesi,  for  soch  a  period 
as  with  the  time  during  which  he  had  already 
served  would  make  up  the  full  period  of  five 
years.     Ex  parte  Ik  Jtvae,  Q.B.  7 


A  clerk,  under  articles  for  five  years,  baring 


served  for  two  years  and  a  half,  was  incapadtated 
from  serving  by  ill  health  for  more  than  a  year; 
he  then  resumed  service.  Before  the  expiraticm 
of  the  five  years,  he  applied  to  the  Court  that 
the  interval  during  which  he  had  been  unable  to 
serve  might  be  allowed  to  count  as  actual  service. 
The  Court  refused  the  application  aa  prematura. 
Ex  parte  RogerB,  Q.B.  186 

An  articled  clerk  having  served  part  only  of 

the  five  years  under  his  articles,  after  the  expi- 
ration of  the  five  years  applied  to  the  Court  tlutt 
he  might  be  allowed  to  enter  into  fresh  artides, 
and  that  the  time  actually  served  might  be 
counted  as  part  of  the  necessary  time  of  serrioe. 
The  Court  refused  to  make  any  order ;  overruling 
Ex  parte  Smith  on  this  point.  Ex  parte  KeddU, 
Q.B.  136 

Assignment— What  passes.    See  Bill  of  Sale. 

When  fraudulent  and  void  as  against  oredi- 

tors.     See  Debtor  and  Creditor. 

Attobnet  and  Client — An  action  being  brought 
to  recover  the  price  of  a  piano,  plaintiff^s  attor- 
ney agreed  to  settie  by  the  return  of  the  |»ano 
and  payment  of  costs ;  and  it  was  held,  in  the 
absence  of  a  distinct  prohibition  from  hia  client, 
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he  had  aathoHty  to  do  so ;  and  defendant  waa 
entitled  to  have  all  farther  proceedings  stayed. 
PrUtvnck  (or  Prettwich^  v.  PoUy,  C.P.  189 

Attobnst  akd  Solicitor— An  attorney  having 
been  strack  off  the  roll  in  Easter  Term,  18S9, 
for  misappropriating  to  his  own  use  money  re- 
ceived from  a  client  for  a  particular  purpose,  Ahe 
Court,  in  HiUry  Term,  1865,  allowed  his  name 
to  be  restored  to  the  roll,  on  affidavits  of  nume- 
rous attomies  to  his  good  character  and  conduct 
in  the  interval.    In  re  JRolnnt,  Q.B.  121 

An  attorney  having  been  struck  off  the  roll, 

in  order  to  be  called  to  the  bar,  was  afterwards 
disbarred  for  professional  misconduct;  the  deci- 
sion of  the  Benchers  being  affirmed,  on  appeal, 
by  the  fifteen  Judges.  After  the  lapse  of  twenty 
years,  an  application  was  made  on  his  behalf  to 
be  re-admitted  an  attorney ;  but  the  Court  re- 
fused the  application,  on  the  ground  that  there 
were  no  affidavits  of  professional  persons  and 
othen  as  to  his  good  conduct  and  character  in 
the  interval.  But  subsequently,  on  a  second 
application,  it  appeared  that  since  his  disbarral 
he  had  lived  a  very  secluded  life ;  and  he  had 
filed  affidavits  two  months  before  the  applica- 
tion, stating  every  place  at  which  he  had  lived. 
Mid  no  affidavits  were  filed  impeaching  his 
character.  The  Court  then  dispensed  with  the 
affidavits  usually  required  of  professional  and 
other  persons  as  to  his  good  conduct  and  cha- 
racter in  the  interval,  and  re-admitted  him 
without  a  re-examination.  In  re  Pyhe^  Q.B. 
121,  220 

Plaintiff  recovered  judgment  and  took  de- 
fendant on  a  ea.  aa.;  W,  attorney  of  plaintiff's 
fitther,  agreed  with  defendant,  that  on  de- 
livery of  certain  documents  he  would  dischai^e 
defendant;  the  documents  were  delivered,  and 
W.  gave  defendant  an  order  of  discharge,  di- 
rected by  plaintiff  to  hb  attorney;  the  sheriff 
refused  to  discharge,  as  the  order  was  not  directed 
to  him ;  and  it  was  held,  defendant  was  entitled 
to  his  discharge,  on  condition  that  no  actions 
were  brought  against  the  sheriff  or  any  one  else, 
and  that  plaintiff's  attorney's  remedies  on  the 
judgment  should  not  be  prejudiced.  LangUy  v. 
Headland,  C.P.  183 

See  Articled  Clerk.  Attorney  and  Solicitor. 

AnonoN — An  auctioneer  was  instructed  by  the 
owner  of  premises  to  offer  them  for  peremptory 
sale  by  public  auction,  at  a  named  day  and 
place.  He  issued  handbills  in  which  it  was 
represented  that  the  premises  would  be  offered 
for  sale  by  him  in  such  manner.  It  was 
also  stated  in  the  handbills,  that  the  premises 
would  be  ofiered  for  sale  by  direction  of  the 
mortgagee,  but  without  disclosing  the  mort- 
gagee's name;  and  there  was  a  notice  at  the 
bottom,  "  For  further  particulars  apply  to  Mr. 
Hustwick,  solicitor,  or  the  auctioneer."  Hust- 
wick  was  the  solicitor  of  the  vendor.  Plaintiff 
attended  the  auction,  and  made  the  highest  bid, 
except  that  Hustwick  bid  a  larger  sum  and 
bought  in  the  premises.    Plaintiff  brought  an 


action  against  the  auctioneer;  but  it  was  held, 
that  upon  these  facts  there  was  no  contract 
upon  which  the  auctioneer  was  personally  liable. 
Mainpricev.  Weetley,  Q.B.  229 

Bailment — A  bailee  is  not  estopped  from  disput- 
ing the  title  of  his  bailor,  and  setting  up  the  jua 
tertii,  where  the  bailment  has  been  determined 
by  what  is  equivalent  to  an  eviction  by  title 
paramount.  Middle  v.  Bond,  Q.B.  137 

Bankruftct — Primd  facie  a  trader  who,  on  the 
eve  of  bankruptcy,  hands  over  to  a  creditor 
assets  which  ought  to  be  rateably  distributed 
among  all  his  creditors,  must  be  taken  to  have 
acted  in  fraud  of  the  law.  But  if  circumstances 
exist  which  tend  to  explain  and  give  a  different 
character  to  the  transaction,  and  to  shew  that 
the  debtor  acted  from  a  different  motive,  such 
circumstances  ought  to  be  left  to  the  jury,  and 
the  proper  direction  in  such  a  case  is  that, 
unless  the  jury  come  to  the  conclusion  that  the 
debtor  had  the  intention  of  defeating  the  law, 
and  preventing  the  due  distribution  of  his  assets, 
by  preferring  one  creditor  at  the  expense  of  the 
rest,  the  transaction  stands  good  in  law.  The 
whole  question  turns  upon  the  intention  of  the 
trader  in  disposing  of  his  goods  to  the  particular 
creditor.  BilU  v.  Smith,  Q.B.  68 

A  debtor,  by  deed,  in  consideration  of  a 

bygone  debt  of  230Z.,  assigned  to  defendants 
certain  property  amounting  to  1602.  He  had 
other  property,  consisting  of  an  equity  of  re- 
demption valued  at  1502.,  and  book  debts  to  the 
amount  of  502.,  of  which  222.  were  good.  His 
debts  amounted  to  1,1002.,  of  which  6002.  was 
due  to  defendants,  and  the  residue  to  other  cre- 
ditors. At  the  time  the  deed  was  executed  the 
debtor  was  insolvent,  and  defendants  knew  it, 
and  they  also  knew  that  if  they  put  the  deed  in 
force  it  would  prevent  the  debtor  from  carrying 
on  his  trade.  The  deed  was  put  in  force  bv 
defendants,  and  the  debtor's  trade  was  stopped. 
It  was  held,  the  assignment  was  an  act  of  bank- 
ruptcy, as  defendants  by  putting  the  deed  in 
force  (prevented  the  continuance  of  the  trade, 
and  thereby  necessarily  defeated  and  delayed 
creditors.    loung  v.  Fletcher,  Ex.  154 

The  liability  of  a  shareholder  of  a  ioint-stock 

company  to  pay  future  calls  is  not  a  liability  to 
pay  money  on  a  contingency  within  section  178. 
of  the  Bankruptcy  Law  Consolidation  Act, 
1849,  and  consequently  such  shareholder's  bank- 
ruptcy is  no  bar  to  an  action  for  a  call  made 
subsequently  to  such  bankruptcy.  The  General 
Dieeount  Co.  (Lim.)  v.  Stohet,  C.P.  25 


A  Commissioner  in  Bankruptcy  made  an 


order,  under  12  &  13  Vict.  c.  106.  s.  1*25,  in  th 
terms  :  "  That  the  household  goods,  fomiture, 
ftc.  being  in  or  about  the  messuage  or  dwelling- 
house  and  premises  in  the  occupation  of  the 
said  T.  Taylor,  in  Cross  Street,  Middleton,  and 
known  as  the  Cross  Keys,  be  sold  and  disposed 
of  by  the  assignees  for  the  benefit  of  the  cre- 
ditors of  the  said  T.  Taylor.*'   It  was  held,  per 
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£rU,  C.J.,  and  aenUtU  per  ByU$,  J.,  that  the 
order  wm  sofficieiiily  specific.  Aleo,  per  ^yie#, 
J,,  that  the  order  was  not  bad  upon  the  face  of 
it ;  and  could  not  be  held  to  be  bad,  anlesB  it 
appeared  from  the  evidence  that  a  more  specific 
order  might  hare  been  made.  Fielding  t.  Lee, 
C.P.  143 

BiiNKBUFTGT  {contintied)  —  The  Ck>iirt  of  Bank- 
ruptcy is  the  Coort  referred  to  in  section  198. 
of  the  Bankruptcy  Act,  1861  (24  k  25  Tict. 
c.  184),  which  provides  that,  after  notioe  of  the 
filing  and  registration  of  a  deed  of  compositioiL, 
process  shall  not  issue  against  the  person  or 
property  of  the  bankrupt  *'  without  leave  of  the 
Court.'*  Sheltan  ▼.  Symande,  C.P.  151 

To  a  declaration  for  breaches  of  covenants 

contained  in  a  lease,  in  writing,  of  certain 
premises  from  pUuntiffi  to  defendant,  defendant 
pleaded  his  discharge  in  bankruptcy,  a  refusal 
by  the  creditors*  assignee  to  accept  the  lease, 
his  own  execution  of  a  surrender  of  the  lease  to 
plaintifla^  his  tender  of  the  deed  of  surrender, 
and  offer  to  deliver  up  poesewion  to  them,  with- 
out, however,  alleging  that  the  lease  was  lost  or 
destroyed,  or  that  he  was  prevented  horn  giving 
it  up.  It  was  held,  the  plea  was  bad.  CMa  v. 
Evanaon,  C.P.  320 

—  **  Possession,  order  or  disposition.'*  See 
Frauds,  Statute  o£ 

Trust  and  Composition  Deeds.    See  Debtor 

and  Creditor. 

Babov  Am)  Fkmi^  After  a  divorce  d  vinculo 
Molnsumw  a  man  is  not  liable  to  be  sued,  jointly 
with  his  former  wife,  for  a  tort  committed  by 
her  during  the  coverture.  Capel^.  PoweU,  C.P. 
168 

—  The  protection  of  an  order  granted  to  a  wife 
under  the  21st  section  of  20&  21  Vict.  o.  85.  is 
confined  to  the  lawful  earnings  of  lawful  industry, 
and  does  not  extend  to  earnings  (or  property 

Eurohased  with  earnings)  acquired  by  her   aa 
eeper  of  a  brothel.    Maton  v.  Mitchell,  Ex.  68 

A  married  woman,  who  had  property  settled 

upon  her  in  the  usual  way  to  her  separate  use, 
in  1837  made  a  joint  promissory  note  with  her 
husband  for  950^.,  and  delivered  the  same  to 
his  bankers  as  a  security  for  his  overdrawn  ac- 
count; from  time  to  time  the  note  was  renewed 
until  the  death  of  the  husband  in  1855,  the  last 
renewal  bearing  date  1848.  At  the  time  of  his 
death  the  debt  due  by  the  husband  to  the  bankers 
was  2,340^  16«.  id,,  which  was  reduced  by  the 
realisation  of  certain  other  securities  they  held 
to  9172.  11«.,  for  which  sum,  on  the  28  th  of 
August  1856,  she,  after  her  coverture  had  deter- 
mined, made  and  delivered  her  promissory  note. 
It  WAS  held,  there  was  a  good  consideration  for 
the  last-mentioned  note,  as  the  note  made  in 
1848,  although  made  during'  coverture^  was 
binding  on  her  separate  estate  in  equity,  and 
that  it  was  immaterial  whether  it  was  barred 


by  the  Statute  of  Limitations  or  not.    LatonAe 
V.  Laioueke,  Ex.  85 

—  See  Acknowledgment  of  Deed.     Witness. 


Bill  of  Ladiro— S.  and  F,  owners  of  a  ship,  mert- 
gaged  her  to  the  plaintifi^  and  also  assigned  to 
him  all  the  freight  to  be  earned  by  ^e  ship. 
&  and  F.  retiuned  pooseesion  of  the  ship, 
and  sent  her  to  Cuba,  expecting  to  find  there 
a  return  cargo ;  but  none  was  ready.  The 
captain  of  the  vessel,  therefore,  determined  to 
boy  for  his  owners  a  return  cargo  for  an  RngKsh 
port,  and  he  obtained  a  cargo  of  wood  from 
T.  it  Co.,  who  supplied  it  to  him,  and  took  a 
bill  of  lading  for  the  wood  from  the  captain, 
who,  by  the  bill  of  lading,  bound  himself  '*  to 
deliver  it  in  the  like  good  order  in  the  said 
•port,  or  in  such  other  my  manifest  may  appoint, 

to  order ,  who^  on  faithful  delirery  being 

shewn,  shall  pay  me for  freight  and  oon- 

veyance."  A  black  line  was  drawn  through 
the  space  in  the  bill  of  lading  usually  filled  up 
with  the  amount  of  the  freight.  T.  &  Co.  sent 
to  M.  &  Co.,  of  Havanna,  the  bill  of  lading, 
and  the  invoice  of  the  goods,  stating  them  to  be 
"shipped  by  order  of  M.  &  Co.,  of  Haranna, 
and  for  account  of  risk  of  whom  it  may  ooncera.* 
M.  k  Co.  paid  T.  k  Co.  for  the  goods,  and 
drew  bills  for  the  price  on  an  English  mart^iaBt, 
who  refused  to  accept  them.  The  defendant 
thereupon  accepted  the  bills  for  the  hononr  of 
the  drawer,  and  paid  them  when  doe.  He 
also  received  the  bills  of  lading  indorsed  in 
blank  to  T.  &  Co.  8.  k  F.  became  bankiupt 
The  plaintiff  took  possession  of  the  ship  cm  its 
arrival  in  England  and  claimed  freight  for  the 
cargo.  The  defendant  sold  tiie  caigo,  and  paid 
the  freight,  under  protest,  to  the  dock  company, 
with  whom  the  cargo  had  been  deposited.  On 
an  interpleader  issue  whether  the  plaintiff  was 
entitled  to  claim  fireight,  it  was  held  he  was  so 
entitled,  as  the  goods  remained  the  property  of 
T.  k  Co.  under  the  bill  of  lading.  Ommm  v. 
Tifrie  (Ex.  Ch.),  Q.B.  124 

Defendant  by   his  bill  of  lading,    signed 

at  Odessa,  undertook  to  convey  a  cargo  from 
thence  to  the  United  Kingdom,  to  call  at 
Cork  or  Falmouth  for  orders,  for  plaintiflb^  mer- 
chants residing  at  Odessa.  The  ship  was  a 
Mecklenburg  ship,  and  the  bill  of  lading  con- 
tained the  foUowing  clause,  **  the  act  of  God,  the 
king's  enemies,  fire  and  all  and  every  other  dan- 
gers and  accidents  of  the  seas,  rivers  and  navi- 
gation of  what  nature  and  kind  soever  excepted, 
unto  order  and  assigns,  paying  freight  for  the 
said  goods  and  all  other  conditions  as  per 
charter-party."  In  the  charter-party  the  excep- 
tion was  for  "the  act  of  Giod,  enemies,  fire, 
restraint  of  princes,  and  all  and  every  dangers 
and  accidents  of  the  seas,  rivers  and  navigation 
of  what  nature  or  kind  soever  during  the  said 
voyage."  It  was  held,  the  words,  "  Uie  king's 
enemies"  in  the  bill  of  lading  must  be  under- 
stood to  include  at  least  the  enemies  of  the 
sovereign  of  the  carrier,  namely,  the  Duke  of 
Mecklenburg.  Also,  that,  if  defendant  required 
any  further  protection,  he  was  not  entitled  to 
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rely  on  the  words  "reetraint  of  princes"  in  the 
eharter-party,  for  that  these  words  were  not 
incorporated  in  the  bill  of  lading,  by  reason  of 
the  reference  to  the  charter-party  therein  con- 
tained. Ruutll  y.  Niemann,  G.P.  10 

See  Charter-party. 

Bill  of  Sale — Under  the  Bills  of  Sale  Act 
(17  A;  IS  Vict  c.  86),  88. 2  and  3,  H  is  not  neces- 
sary that  the  vendee  should  state  on  the  bill  of  sale 
the  name  of  the  person  who  really  advaoces  the 
money,  unless  there  be  some  trust  in  favour  of 
the  vendor,  although  the  circumstances  be  such 
that  a  Court  of  equity  would  hold  the  vendee 
to  be  a  trustee  only.  Robinton  v.  ColUnffwoodf 
C.P.  18 


B,  who  was  yearly  tenant  of  the  dwelling- 


dayj  the  defendant  entered  and  seized  all  the 
furniture,  goods,  chattels  and  effects  found  upon 
the  premises.  It  was  held,  the  demand  on  the 
wife  was  not  a  sufficient  demand,  and  that  the 
property  acquired  by  G.  K.  after  the  execution 
of  the  bill  of  sale  did  not  pass  to  defendant. 
Belding  v.  Read,  Ex.  212 

—  See  Cheque. 


house  which  he  occupied,  being  indebted  to 
plaintiff,  executed  a  bill  of  sale,  by  which  he 
assigned  to  plaintiff  "  all  the  household  goods, 
furniture,  stock-in-trade  and  other  household 
effects  and  all  other  goods,  chattels  and  effects 
in  or  about  the  said  dwelling-house,"  "  and  all 
other  the  personal  estate  whatsoever/'  of  the 
said  B,  with  power  to  plaintiff  to  sell  the  same 
in  case  of  default  in  payment  of  the  debt  due 
to  him  from  B,  and  to  stand  possessed  of  the 
monies  to  arise  from  such  sale,  upon  trust  to 
satisfy  the  expenses  and  debt,  and  to  account 
for  the  surplus,  if  any,  to  the  said  B.  It  was 
held,  that  notwithstanding  the  general  words 
used,  B.'s  term  or  interest  in  the  said  dwelling- 
house  did  not  pass  under  such  bill  of  sale  to 
plaintiff.  It  was  held,  also,  that  even  if  the 
term  did  pass,  plaintiff  could  not  before  entry 
maintain  an  action  of  trespass  in  respect  of  such 
dwelling-house.  HarrUon  v.  BlaMum,  C.P. 
109 

-»  The  filing  of  a  copy  of  a  bill  of  sale  of  per- 
sonal chattels  is  valid  and  effectual  under  17  ft  18 
Vict.  c.  86,  although  the  original  bill  of  sale  has 
been  previously  altered  or  destroyed.  The  pro- 
perty in  the  chattels  will  remain  in  the  person 
to  whom  they  were  conveyed  by  the  deed  on  its 
execution.  Orten  v.  AtHenborofikgh  (Ex.  Ch.), 
Ex.88 

—  G.  K,  who  was  a  trader,  by  a  bill  of  sale, 
assigned  to  defendant  "all  his  household  furni- 
ture, plate,  linen,  china,  glass,  all  his  stock, 
cattle,  horses,  farming  implements,  crops,  book- 
debts,  and  all  other  his  personal  estate  and 
effects  whatsoever  then  being  or  hereafter  to 
be  upon  or  about  his  dwelling-house,  farm  and 
premises."  The  bill  of  sale  also  empowered 
defendant,  ''in  case  the  sum  of  800^  and  inter- 
est should  not  be  paid  on  demand,  to  enter 
upon  the  premises  which  might  be  in  the  occu- 
pation of  the  debtor,  and  there  distrain  the 
goods  and  chattels  there  found  for  the  sum  of 
8002.  and  interest.*'  After  the  execution  of  the 
bill  of  sale,  G.  K.  purchased  goods  from  time 
to  time  in  the  way  of  his  trade  until  the  8th  of 
January  1862,  on  which  day  a  formal  demand 
of  the  sum  of  8002.  was  made  on  G.  K.*s  wife, 
and  on  non-payment  of  the  same  on  the  same 


Bills  and  Notes — In  an  action  by  an  indorsee 
against  the  members  of  a  firm  on  a  bill  accepted 
in  the  name  of  the  firm,  upon  its  being  proved 
that  the  acceptance  was  by  one  of  the  partners 
in  firaud  of  the  partnership  and  contrary  to  the 
partnership  articles,  the  onus  is  cast  on  the 
plaintiff  of  shewing  that  he  gave  value.  The 
case  of  Mutgrave  v.  Drakt  commented  upon. 
Hogg  V.  Skeen,  C.P.  153 

— ~—  An  instrument  in  the  form  of  a  bill  of  ex- 
change, addressed  to  and  accepted  by  the  defen- 
dant, but  without  the  names  of  either  a  payee 
or  drawer,  is  neither  a  bill  of  exchange  nor  a 
promissory  note,  but  only  an  indicate  instru- 
ment.    M*CaU  V.  Taylor,  C.P.  865 

Defendant,  a    British  subject  resident  in 

Florence,  signed  two  promissory  notes  there, 
as  joint  and  several  maker  with  his  brother 
in  London,  to  whom  he  sent  them  by  post. 
His  brother  then  also  signed  them,  and  deli- 
vered them  in  London  to  the  payees.  It  was 
held,  the  cause  of  action  azose  when  the  notes 
were  delivered  to  the  payees  in  this  country, 
.  and  that  defendant  could  therefore  be  sued 
here  under  section  18.  of  the  Common  Law 
Procedure  Act,  1852.  Chapman  v.  CoUrdl, 
Ex.  186 

Bbokeb — Bought  and  sold  notes.    See  Contract. 

Burial  Boabd — ^The  vestry  of  a  parish,  one  for 
ecclesiastical  purposes,  but  divided  into  two 
parts  for  the  relief  of  the  poor  and  other  tem- 
poral purposes,  appointed  a  burial  board,  which 
borrowed  a  large  sum  for  the  formation  of  a 
burial-ground,  and  by  deed  charged  the  future 
rates  to  be  levied  on  part  A,  and  also  the  future 
rates  to  be  levied  on  part  B.  for  the  relief  of 
the  poor  of  the  same  parish  or  any  part  thersof, 
with  the  payment  of  the  principal  and  interest. 
After  a  time  a  sum  becoming  due  for  an  instal- 
ment of  the  loan  and  interest,  the  burial  board 
apportioned  the  amount  between  the  two  parts 
in  the  proportion  of  the  value  of  the  property 
in  each  part  as  then  rated  to  the  relief  of  the 
poor,  and  demanded  payment  of  the  overseers 
of  each  part  for  its  respective  portion.  It  was 
held,  the  chai^  was  duly  imposed  by  the  deed, 
and  the  apportionment  made  on  a  correct  prin- 
ciple, and  a  mandamus  was  grranted.to  compel 
payment.  R.  v.  the  Over$eer9  of  CoUshiU  (Ex. 
Ch.),  Q.B.  96 

Burial  Fiis — Where,  prior  to  15  ft  16  Vict, 
c.  85,  a  township,  which  was  a  parish  within 
the  meaning  of  the  interpretation  clause,  was 
divided  into  ecclesiastical  districts,  with  sepa- 
rate burial-grounds^  and  afterwards  a  bunal- 
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ground  was  provided  ander  the  act  for  the 
whole  towDahip,  it  w&a  held,  th&t  eeoh  iocom- 
bent  of  such  districts  was  entitled  to  the  banal 
fees  in  respect  of  the  burial  service  performed 
by  him  in  the  burial-ground  provided  under  the 
act  to  which  he  would  have  been  entitled  before 
the  act  if  the  body  had  been  buried  in  the 
burial-ground  attached  to  his  district.  Day  v. 
Peacock;  CM  v.  the  Same;  and  Binder  v.  the 
Same,  C.P.  225 

Caval  Comfaht.    See  Nuisance. 

Cabbiebs  bt  Railwat — Defendants,  a  railway 
company,  received  certain  cattle  to  be  carried 
for  plaintiff  to  B.  station,  and  induced  him  to 
sign  a  ticket  containing  certain  **  special  con- 
ditions," among  others  that  defendants  were 
not  to  be  answerable  for  "any  consequences 
arising  from  over-carriage,  detention  or  delay 
in,  or  in  relation  to,  the  conveying  or  delivering 
of  the  said  animals,  however  caused.'"  The 
cattle  were  sent  to  another  station,  more  distant 
than  the  B.  station,  where  they  remained  for 
some  hours  until  they  were  found  by  plaintifl^ 
and  in  connequence  of  the  delay,  and  from 
want  of  food  and  water,  the  cattle  were  injured. 
There  was  no  consideration  for  the  special  con- 
tract by  charging  plaintiff  a  smaller  rate  of 
charge,  or  anything  of  the  kind;  and  it  was 
held,  the  cattle  were  injured  within  the  meaning 
of  17  &  18  Vict.  c.  31.  s.  7,  and  also  that  the 
condition  in  the  ticket  was  unreasonable  within 
the  meaning  of  that  section.  Ailday  y.  Ihe 
Great  Western  Rail,  Co.,  Q.B.  5 


Under  section  7.  of  17  &  18  Vict.  c.  31, — 


which  provides  that  no  greater  damages  shall 
be  recovered  from  a  railway  company  for  1(ms 
of  or  injury  to  a  horse  than  50^.,  unless  the 
person  sending  or  delivering  the  same  shall  at 
the  time  of  such  delivery  have  declared  it  to 
be  of  a  higher  value,  in  which  case  it  shall  be 
lawful  for  the  company  to  demand  and  receive 
reasonable  per-centage  upon  the  excess  of  the 
value  so  declared,  and  which  shall  be  paid  in 
addition  to  the  ordinary  rate  of  charge, — the 
knowledge  of  a  company  as  to  the  value  of  a 
horse  not  derived  from  a  declaration  to  that 
efiect  by  the  sender  does  not  give  the  company 
any  right  to  demand  such  increased  rate  of 
charge  under  the  above  section.  To  entitle  the 
company  to  demand  such  increased  rate,  the 
declaration  must  be  made  with  an  intention  by 
the  sender  of  the  horse  that  it  should  so  operate. 
Robinson  v.  the Souik-Weitem Rail.  Co.,  C.P.  234 

—^  An  attorney,  going  by  railway  to  attend  a 
oounty  court,  took,  in  his  portmanteau,  documents 
and  bank-notes  for  use  in  certain  causes  in  which 
he  was  engaged  as  an  attorney.  The  portmanteau 
was  carried  under  the  private  act  of  the  railway 
company  without  charge  as  passenger's  "ordi- 
nary luggage";  it  was  missing  at  the  end  of 
the  journey,  and  not  recovered  for  some  days. 
It  was  held,  these  articles  were  not  **  ordinary 
lviSrg<^go"  of  the  attorney  as  a  passenger,  and 
that  the  railway  company  were  not  liable  in 


damages  for  the  consequences  of  Uie  temponuy 
loss  of  them.  Phdps  v.  ihe  London  and  Noiiir 
Western  RaU.  Co.,  C.P.  259 

Plaintiff  took  a  ticket  from  defendants,  a 

railway  company,  from  C.  to  N ;  plaintifl^  after 
waiting  a  long  time,  was  told  by  a  porter  that 
the  train  was  Ute  in  consequence  of  an  aecidflnt, 
and  the  train  eventually  arrived  an  hour  and 
a  half  late.  The  consequence  was  that  plaintiff 
was  late  for  the  train  at  G,  which  would  have 
carried  him  on  to  N.  The  train-bill  was  not  put 
in,  but  only  some  correspondence  in  which  de- 
fendants repudiated  their  liability  on  the  ground 
that  by  the  train-bills  they  gave  notice  they 
would  not  be  liable  for  the  trains  not  keeping 
time.  It  was  held,  there  was  no  evidenoe  of  a 
cause  of  action.  Burst  v.  the  Great  Western 
Rail,  Co.,  C.P.  264 

A,  a  carrier,  was  in  the  habit  of  eanying 

goods  for  B ;  the  ordinary  course  was  to  dddver 
the  goods  to  B.  immediately  on  their  arrival  at 
M,  where  B.  carried  on  business.  6.  requested 
A.  to  employ  C.  as  his  agent,  and  afterwards, 
without  notice  to  A,  arrangeid  with  C.  not  to 
deliver  in  due  course,  but  to  give  him  notice  of 
the  arrival  of  the  goods,  and  to  keep  them  till 
he  sent  for  them.    C.  on  one  occasion  forgot  to 

g' ve  notice  pursuant  to  this  arrangement,  and 
.  brought  his  action  against  A.  for  such  neglect 
It  was  held,  A.  was  not  liable.  ByUerworik  v. 
BrownUno,  C.P.  266 

—  Effect  as  an  estoppel  of  a  declaration  of  the 
value  of  the  thing  carried.  M*Canee  v.  the 
London  and  North- Western  RaiL  Co.  (Ex.  Cb.), 
Ex.  39 

-^—  Goods  were  delivered  to  P.  &  Co.,  agents 
at  Worcester  for  the  Great  Western  Railway, 
to  be  carried  to  Chester  "vuS  Staflbrd.**  The 
goods  wero  conveyed  oyer  the  line  of  the  Great 
Western  Railway  from  Worcester  to  Staflbrd, 
and  thence  to  Chester  over  the  London  and 
North- Western  Company's  line,  the  Great  West- 
ern Railway  Company  having  no  line  between 
Staflbrd  and  Chester.  The  waggons  of  the  Great 
Western  Company  travelled  the  whole  journey 
P.  &  Co.  were  also  agents  for  the  London  and 
North- Western  Company,  whom  they  fevoured 
rather  than  the  Great  Western  Company.  It 
was  held,  that  there  wss  evidence  of  oneoontract 
with  the  Great  Western  Company  to  carry  the 
whole  journey  from  Worcester  to  Chester,  and 
that  they  were  therefore  liable  for  any  damage 
done  to  the  goods  during  the  journey.  WMtr 
V.  the  Great  Western  RaU.  Co.,  Ex.  170 

Crrtiobabi — A  provisional  order  of  a  Seoretaiy  of 
State  empowering  a  local  board  to  put  in  foroe 
the  Lands  Clauses  Consolidation  Act,  with 
respect  to  the  purchase  of  land,  has  no  validity 
until  it  has  been  confirmed  by  act  of  parlia- 
ment, and  cannot  be  brought  up  by  oer» 
tiorari  in  order  that  it  may  be  quashed. 
Frewen  v.  the  Local  Board  of  Health  of  Ems- 
tingi,  Q.B.  159 
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—  A  proaecntor  removing  an  indictment 
into  the  Court  of  Queen's  Bench  by  cerHorari 
is  only  liable  to  pay  costs  to  defendant,  if  ac- 
quitted, by  virtue  of  the  recognizance  to  pay 
costs  in  such  event  as  required  by  section  5.  of 
16  Vict.  c.  30;  and  if  the  prosecutor  has  entered 
into  a  recognizance  only  to  prosecute  with  effect, 
and  to  do  and  perform  such  order  as  the  Court 
shall  direct,  he  is  not  liable  to  costs,  and  the 
Court  has  no  power,  under  section  6,  to  order 
costs  to  be  taxed  against  the  prosecutor.  R. 
V.  the  Inhabitants  of  East  Stoke,  Q.B.  186; 
M.C.  190 


See  Conviction. 


Chabteb-Pabtt  —  By  a  charter-party,  made  at 
Liverpool  by  the  plaintiff,  chartering  his  ship 
to  the  defendant  for  a  voyage  from  Liverpool  to 
Sydney,  the  defendant  was  to  pay  for  the  use  of 
tne  vessel  in  respect  of  the  voyage  a  lump  sum  in 
full,  "on  condition  of  her  taking  a  cargo  of  not 
lees  than  1,000  tons  of  weight  and  measure- 
ment.** The  plaintiff  placed  the  vessel  at  the 
disposal  of  the  defendant,  who  loaded  her  with 
525  tons  weight  and  380  tons  measurement 
goods.  The  ship  could  not  safely  carry  any 
more.  There  were  left  150  tons  vacant  space. 
The  ship  sailed  with  this  cargo.  A  cargo  of 
1,000  tons  of  weight  and  measurement  is  usually, 
and  at  Liverpool,  loaded  one-third  weight  goods 
and  two-thirds  measurement  goods;  but  the 
ordinaiy  cargo  for  the  Sydney  market  reverses 
these  proportions,  being  two-thirds  weight  and 
one-third  measurement.  The  vessel  was  capable 
of  carrying  1,000  tons  of  weight  and  measure- 
ment in  the  ordinary  proportions  of  one-third 
weight  and  two -thirds  measurement.  In  an 
action  by  the  plaintiff  for  the  freight,  it  was 
held  that  the  defendant  was  liable;  that  the 
condition  was  not  broken,  since  the  charter- 
party  meant  that  the  ship  was  to  be  capable  of 
taking  an  ordinary  cargo  of  1,000  tons  weight 
and  measurement  at  the  port  of  loading,  and 
not  a  Sydney  cargo ;  and  further,  that  even  if 
the  condition  had  meant  a  Sydney  cargo,  and 
had  not  been  complied  with,  and  was  in  terms 
a  condition  precedent  to  the  right  to  the  freight, 
still,  as  tiie  defendant  had  received  part  of  the 
consideration  for  the  contract  in  having  the 
ship  placed  at  his  disposal,  and  in  having  loaded 
her  with  his  goods,  with  which  she  had  sailed, 
he  could  no  longer  treat  it  as  a  condition  prece- 
dent to  defeat  the  claim  to  the  freight  wholly, 
but  must  avail  himself  of  the  breach  of  the 
condition  in  reduction  of  the  amount  claimed. 
Pust  V.  Dowie  (Ex.  Ch.),  Q.B.  127 

A  ship  was    chartered    out   and  home  at 

a  himp  sum,  bills  of  lading  to  be  signed  by 
the  shipowner  or  agent  at  any  rate  of  freight 
without  prejudice  to  the  charter.  At  an  outward 
port,  the  agent  of  the  charterers  advanced  money 
to  the  master  for  the  ship*s  use,  on  condition  of 
the  ship  taking  goods  on  the  return  voyage  under 
bills  of  lading  making  the  freight  payable  to 
them  (the  agents)  or  their  assigns  at  the  port 
of  delivery.     It  was  held,  the  master  had  no 


authority  to  make  such  bills  of  lading,  and  that 
the  shipowner  retained  his  lien  on  the  goods  put 
on  board  for  the  freight.  Reynolds  v.  Jex,  Q.B. 
251 

*— —  A  charter-party  stipulated  that  a  certain 
steamer  then  at  N,  being  tight,  staunch,  and  in 
every  way  fitted  for  the  voyage,  should  proceed 
to  the  usual  place  of  loading  at  N,  or  as  near 
thereunto  as  she  could  safely  get  (guaranteed 
for  cargo  in  a  certain  month),  there  load,  and 
then  proceed  to  A.  It  contained  the  usual 
exception  of  dangers  and  accidents  of  seas,  rivers 
and  navigation  during  the  voyage.  It  was  held, 
the  voyage  commenced  from  her  starting  from 
her  then  berth  for  the  loading  place,  and  that 
the  exception  applied  to  that  portion  of  the 
voyage.   Barker  v.  M* Andrew,  C.P.  191 

Defendant  chartered  a  vessel,  freight  to  be 

paid  in  bills  at  six  months*  date  from  date  of 
sailing  or  in  cash  (less  discount  equal  thereto), 
less,  in  either  case,  the  cost  of  insurance,  to  be 
effected  by  charterers  at  ship's  expense,  and  also 
8002.  to  be  paid  on  delivery  of  cargo.  It  was 
held,  such  advanced  freight  was  not  to  be  re- 
turned, and  that  defendant  was  liable  to  con- 
tribute to  general  average  in  respect  thereof. 
Trayes  v.  Worms,  C.P.  274 

A,  of  Alexandria,   bought  coals  of  B,   of 

London,  which  were  to  be  delivered  at  Alex- 
andria, price  to  be  paid  on  delivery  of  bill  of 
lading,  less  balance  of  freight  payable  at  Alex- 
andria. B.  chartered  C.*s  ship  to  carry  the  coal, 

**  coal  to  be  delivered  on  freight  being  paid, 

freight  to  be  paid  on  unloading  and  right  delivery 
of  cargo,  less  advances,  in  cash,  at  current  rate 

of  exchange, half  the  freight  to  be  advanced 

by  freighter's  acceptance  at  three  months  on 
signing  bills  of  lading;  owner  to  insure  amount 
and  deposit  with  charterer  the  policy  and  to 
guarantee  the  same.**  The  bill  of  lading  was 
signed.  B.  gave  his  acceptance  for  the  half 
freight,  the  receipt  of  the  half  freight  was  in- 
dorsed on  the  bill  of  lading,  and  the  bill  of 
lading  was  indorsed  in  blank  by  B.  and  given 
to  A.  The  average  length  of  the  voyage  was 
two  months ;  before  the  ship  arrived  B.  became 
insolvent,  and  on  arrival  of  the  ship  and  before 
the  acceptance  was  due,  the  master  refused  to 
deliver  the  cargo  to  A.  unless  the  whole  of  the 
freight  was  paid  or  payment  guaranteed.  A 
guarantie  was  given  by  D.  for  A.  under  protest, 
and  the  cargo  was  delivered ;  D.  then  by  A.*s 
direction  refused  to  pay.  An  action  was  brought 
in  the  Consular  Court  against  D,  who  then,  by 
A.*s  direction,  paid  under  protest.  A.  repaid  D. 
C.  knew  nothing  of  the  arrangement  between 
A.  and  B.  It  was  held,  that  A.  was  entitled  to 
recover  the  half  freight  from  C.  Tamvaeo  v. 
8imps<m,  C.P.  268 

See  Bill  of  Lading. 

Chxqub — A  cheque  payable  to  bearer,  and  stamped 
with  a  penny  stamp,  was,  on  the  22nd  of  June, 
drawn  oy  defendant  and  given  by  him  to  G. 
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It  was  at  the  time  dated  the  22nd  of  July.  On 
that  day  6.  indorsed  it  to  W,  who  handed  it 
to  plaintiff,  and  received  in  return  plaintifTs 
cheque  for  the  same  amount.  Plaintiff  took 
defendant's  cheque  without  notice  or  knowledge 
that  it  had  been  post-dated.  It  was  held,  the 
cheque  appearing  to  be  correctly  stamped  ac- 
cording to  its  purport,  and  having  been  taken 
by  plaintiff  without  notice  that  it  was  post- 
dated, and  innocently,  he  was  entitled  to  recover 
npon  it  against  the  defendant.  A  uttin  v.  Bun- 
yard,  Q.B.  217 

Churoh-Rate — Power  of  Justices  under  a  local 
act  to  enforce  rate  against  a  Quaker  disputing 
the  rate.  Appeal  to  the  Quarter  Sessions.  Juris- 
diction of  Justices  to  inquire  into  validity  of 
rate.  "Inhabitant."  Wilwn  v.  the  Churchwar- 
dens of  the  Pariah  of  Sunderland-near-the-Seay 
C.P.  256;  M.C.  90 

CoMVOK — To  a  declaration  in  trespass  defendant 
pleaded  thirty  years'  enjoyment  of  right  of 
common  of  pasture  over  the  lociis  in  quo  for  the 
cattle  levant  and  couchant  upon  the  toftstead 
belonging  to  him  as  appurtenant  thereto.  It  was 
held,  that  the  number  of  commonable  cattle  not 
being  in  question,  it  was  not  necessary  for  the 
support  of  the  plea,  that  the  cattle  should  ac- 
tually be  fed  upon  the  produce  of  the  toftstead  ; 
and  that  there  is  no  distinction,  in  this  respect, 
between  a  plea,  founded  on  the  Prescription  Act, 
and  a  plea  grounded  on  prescription  properly  so 
called.     Carr  v.  Lambert^  Ex.  66 

Company — Defendant  authorized  his  name  to  be 
inserted  as  a  director  in  the  prospectus  of  a 
joint-stock  company,  limited.  The  prospectus 
was  sent  to  defendant,  who  suggested  alterations 
it  it.  The  secretary  gave  orders  to  plaintiff  to 
advertise  the  prospectus,  which  was  done  at  an 
expense  of  2S61.  The  company  was  never  re- 
gistered ;  and  it  was  held,  in  an  action  by 
plaintiff  against  defendant,  to  recover  the  ex- 
penses of  the  advertisements,  that  defendant,  by 
consenting  to  act  as  a  director,  had  not  autho- 
rized the  secretary  of  the  company  to  pledge  his 
credit,  and  that  he  was  not  liable.  Burhidge  t. 
Mwrrit,  Ex.  181 

See  Contract. 

CoMFENSATiow.  See  Lands  Clanses  Consolidation 
Act.  Metropolis  Local  Management  Act. 
Sewers. 

CoifPoaiTiON  Deed.    See  Debtor  and  Creditor. 

Contract— Defendants,  a  public  company,  em- 
ployed plaintiff,  a  broker,  to  dispose  of  their 
shftres,  on  the  terms  that  he  should  be  paid  100^ 
down,  and  4002.  in  addition,  upon  the  allotment 
of  the  whole  of  the  shares  of  the  company. 
Plaintiff  disposed  of  a  considerable  number  of 
shares,  when  defendants  wound  up  the  company; 
and  it  was  held,  by  the  Court,  which  had  power 
to  draw  inferences  of  fact,  that  plaintiff  was  pre- 
vented earning  the  4002.  by  the  act  of  the  com- 


pany, and  was  therefore  entitled  to  recover  a 
proportion  of  the  400Z.  Inehhald  y.  ike  Western 
Neilgherrg  Coffee y  Tea  and  Cinchona  Co.  (Lim.), 
C.P.  16 

—  A  declaration,  niter  setting  out  an  agreement 
by  which  the  plaintifls  contracted  with  the  de- 
fendants to  do  certain  works  for  a  certain  ram 
to  be  paid  them  by  the  defendants  on  prodnction 
by  the  plaintiff)  of  the  certificate  of  the  sur- 
veyor  of  the  defendants  that  the  works  had  been 
efficiently  performed  to  his  satisfaction,  averred 
that,  although  all  things  had  been  done  by  the 
plaintifls  to  entitle  them  to  such  certificate,  yet 
the  said  surveyor  had  not  given  such  certificate, 
but  had  wrongfully  and  improperly  neglected 
and  refused  so  to  do,  and  the  defendants  had  not 
paid  the  money  payable  on  such  certificate. 
This  was  held,  on  demurrer,  bad  as  not  dis- 
closing any  cause  of  action  against  the  defen- 
dants.    Ciarhe  v.  Watson,  CP.  148 


—  In  a  contract  to  sell  **  500  bales  of  cotton 
to  arrive  in  Liverpool  per  ship  or  ships  finom 
Calcutta,"  there  was  the  following  stipulation  : 
"the  cotton  to  be  taken  from  the  quay;  cus- 
tomary allowances  of  tare  and  draft,  and  the 
invoice  to  be  dated  from  date  of  delivery  of 
last  bale."  It  was  held,  the  stipulation,  "the 
cotton  to  be  taken  from  the  quay,"  was  an  inde- 
pendent stipulation  for  the  seller^s  benefit,  and 
not  a  condition  precedent,  which  the  purchaser 
had  a  right  to  insist  on  being  performed.  NeiU 
V.  WhitiDoHh,  C.P.  155 

—  Plaintifls  were  owners  of  ship  W.  and  one 
M.  of  ship  G,  which  was  insured  in  two  compa- 
nies, one  of  which  was  represented  by  defendants, 
the  other  by  M.  himself.  The  O.  ran  into  the 
W,  and  was  arrested  in  the  Admiralty  Court ; 
an  agreement  was  entered  into  by  plaintiffs,  M. 
and  the  insurers,  that  plaintiffi  would  release 
the  ship,  and  the  other  parties  would  "pay  the 
amount  of  damage  which  the  ship  W.  had  re- 
ceived from  the  collision,"  and  that  in  case  of 
dispute  about  "the  amount  of  damages  claimed 
by  Heard  Brothers  (the  plaintifiii)  by  reason  of 
the  collision,'*  the  matter  should  be  referred.  It 
was  held,  that  "ship**  in  the  first  clause  must 
be  read  "owner  of  ship,'*  and  that  plaintilb 
were  entitled  to  recover  for  loss  of  profits  as  they 
would  have  done  in  the  Admiralty  Court. 
Heard  v.  Bolman,  C.P.  239 

—  By  indenture  of  the  15th  of  May,  plaintiff 
covenanted  with  defendant  to  procure  a  ship,  to 
stow  on  board  a  certain  telegraphic  cable  then 
lying  at  M.  Wharf,  to  provision  and  rig  the 
vessel,  to  provide  and  pay  the  crew  and  work- 
men, &c.,  to  lay  down  the  cable,  and  that  he, 
plaintiff,  would  perform  the  several  acts  afore- 
said and  have  the  ship  ready  equipped  for  sea  at 
the  Nore  on  or  before  15th  of  July,  and  wonld 
proceed  forthwith  to  T.  and  lay  down  the  cable; 
and  if  plaintiff  made  default  in  having  the  ship 
ready  with  the  cable  on  board  at  the  Kore  by 
15th  of  July,  defendant  miglit  deduct  and  retain 
as  liquidated  damages  20/.  a  week.    Defendant 
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ooTBDMited,  sabJMi  to  Mb  right  to  deduct  and 
retain,  as  liquidated  damages,  to  pay  plaintiff 
6,000^.,  by  instalmente,  that  is  to  aay,  1,000^., 
part  thereof,  on  or  before  the  expiration  of  eeyen 
dayi  after  the  arrival  of  the  ihip  at  M.  Wharf; 
2,000^.,  further  part,  on  or  before  twenty-one 
days  after  the  arrival  of  the  ship  at  the  wharf; 
the  remainder  when  the  ship  should  put  to  sea 
from  the  Nore.  And  it  was  by  the  same  inden- 
ture agreed  and  declared,  that  for  the  true  per- 
formance of  the  covenants  by  plaintiff  therein- 
before contained,  and  for  securing  the  penalties 
which  he  might  incur  under  these  presents, 
plaintiff  and  two  responsible  sureties  should, 
within  ten  days  of  the  execution  of  these  pre- 
sents, give  and  execute  to  defendant,  his  execu- 
tors and  administrators,  a  bond  in  the  penal  sum 
of  6,000^.;  and  for  the  doe  performanoe  of  the 
covenants  on  the  part  of  defendant  thereinbefore 
contained,  defendant  and  two  responsible  sure- 
ties should,  within  ten  days  from  the  execution  of 
these  presents,  give  and  execute  to  plaintiff,  his 
executors  and  administrators^  a  bond  in  the  penal 
sum  of  5,0002.  It  having  been  held,  by  the  Court 
of  Exchequer  Chamber,  that  the  giving  of  the 
bond  with  sureties  by  plaintiff  to  defendant  was 
a  condition  precedent  to  his  right  to  recover 
against  defendant  for  not  performing  his  part  of 
the  contract-  with  relation  to  stowing  the  cable 
and  paying  the  money,  that  decision  was  affirmed 
by  the  House  of  Lords  on  appeal ;  and  it  was 
also  held  that  plaintiff  was  not  released  from  his 
obligation  to  give  a  bond  by  reason  of  defendant 
not  having  given  a  bond.  "Forthwith," held 
not  to  mean  **  immediately.*'  Roberta  v.  Brttt, 
(House  of  Lords)  C.P.  241 

— ^  Plaintiff  having  instructed  defendants,  who 
were  brokers,  to  purchase  for  him  fifty  bales  of 
cotton,  and  paid  to  defendants  8002.,  part  of  the 
purchase-money,  they  made  a  contract  in  their 
own  names  for  the  purchase  of  a  much  larger 
quantity,  viz.,  SOO  bales,  on  account  of  plaintiff 
and  other  principals;  and  it  was  held,  in  an 
action  for  money  had  and  received,  that  plain- 
tiff was  entitled  to  recover  back  the  money  paid, 
as  defendants  had  not  made  a  contract  on  which' 
plaintiff  could  sue  as  a  principal  Bododc  v. 
Jardine,  Ex.  142 

A  contract  made  by  defendants^  who  were 


brokers,  in  their  own  name,  for  the  purchase  of 
iron  for  plaintiffs^  was  contained  in  bought  and 
•old  notes.  The  notes  difiered  only  in  these 
particulars,  that  while  the  bought-note  delivered 
by  the  brokers  to  plaintifis  had  the  words  **  De- 
posit 5i.  per  ton,  brokerage  0  per  cent.,*'  the 
■old-note  contained  the  words  "  Deposit  (blank), 
brokerage  half  per  cent.**  It  was  held,  that  parol 
evidence  was  admissible  to  shew  an  arrange- 
ment between  the  brokers  and  plaintiffii,  by 
which  they  required  the  latter  to  pay  a  deposit 
of  5«.  per  ton,  and  that  the  apparent  variances, 
so  explained  by  the  usage  of  the  parties  between 
the  notes,  was  not  material.  Kempam  v.  Boyle, 
Ex.  191 

—  Avoidance  of,  by  concealment  amounting  to 
fraudulent  misrepresentation.  See  Guaraatie. 

Nxw  Biuai,  84.--IMD1X,  Com.  Law. 


—  of  sale;  when  the  property  psenns  See  Frauds, 
Statute  ot  Mortgage  of  Goods.  Sale  of  Goods. 

—  See  Baron  and  Feme.    Carriers  by  Railway. 
Damages.  Evidence.  Goods  Bargained  and  Sold. 

CoirvBRSiON  OF  Goods — Defendant  had  obtuned 
a  judgment  in  the  county  court  against  plaintiff. 
At  the  time  the  judgment  was  obtained  be  had 
in  his  possession  goods  belonging  to  plaintiff, 
which  he  had  no  right  to  retain.  After  judg- 
ment in  the  county  court  plaintiff  demandeid  his 
goods,  which  deilnidant  refused  to  deliver  up. 
After  the  demand,  defendant  issued  execution 
on  the  judgment  in  the  county  court,  seised  and 
sold  the  gmxls  in  his  possossion,  and  applied  the 
proceeds  in  satisfaction  of  the  debt.  It  was  held, 
plaintiff  wasentitled  to  recover,  in  an  action  for  the 
conversion,  the  foil  value  of  the  goods,  and  that 
the  jury  ought  not  to  take  into  consideration, 
in  mitigation  of  damages,  the  fact  that  the  goods 
had  been  subsequently  applied  in  satisfaction  of 
plaintiff*B  debt  to  defendant.  £dmwndmm  v. 
NuUaU,  C.P.  102 

CoNVionov — Upon  an  appeal  to  the  Quarter  Ses- 
sions against  the  conviction  of  the  appellant,  as 
a  rogue  and  vagabond  under  5  Geo.  4.  c.  88,  the 
Sessions  have  power  to  give  costs  against  the 
prosecutor;  and  the  Justices  who  have  convicted 
the  appellant,  and  who  do  not  appear  to  support 
the  conviction,  are  not  the  parties  against  whom 
an  order  for  costs  can  be  made.  By  12  &  18  Vict, 
c.  45.  s.  7,  no  objection  on  account  of  any  omis- 
sion or  mistake  in  any  order  brought  up  upon  a 
return  to  a  writ  of  certiorari  shaU  be  allowed, 
unless  such  omission  or  mistake  shall  have  been 
specified  by  the  rule  for  inning  such  certiorari, 
'SembUt  per  MeUor,  /.,  that  the  appellant 
oould  not  upon  a  motion  to  quash  the  order, 
object  that  it  was  bad  for  not  finding  as  a  fact 
that  the  person  against  whom  the  order  was 
nukde  was  the  prosecutor,  unless  the  omission 
so  to  find  was  specified  in  the  rule.  R,  v.  Pwr- 
dey,  Q.B.  48;  M.C.  4 

CoPTHOLD — A  custom  in  a  manor  that  copyholders 
of  inheritance  may  break  the  surface  and  dig 
and  get  day,  without  stint,  out  of  their  copy- 
hold tenements,  for  the  purpose  of  making  bricks, 
to  be  sold  off  the  manor,  is  good  in  law  (d^bi- 
tante  Lord  WemUydak),  SdHebury  y.  Oiad- 
Hone  (House  of  Lords),  C.P.  222 

CoBONSB — If  a  coroner's  inquest  on  a  dead  body 
be  adjourned,  and  on  the  day  appointed  the 
Court  be  not  opened  and  forther  adjourned,  the 
proceedings  drop  and  the  Court  is  dissolved, 
and  everything  else  done  in  the  matter  of  the 
inquest,  without  commencing  afresh,  is  coram 
nonjudice;  and  this  is  the  case  even  where  the 
adjournment  takes  place  only  for  the  porpoee 
of  drawing  up  a  formal  inooisition  after  the  jury 
have,  in  substanee,  agreed  upon  their  verdict. 
J2.  v.  Payn,  Q.B.  69 

Costs — ^Where  a  cause  is  referred  to  arbitration, 
by  consent  of  parties,  after  issue  joined,  the 
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ooitfl  of  the  caow  to  abide  the  eyent  of  the 
award;  and  the  arbitrator  finds  all  the  isstieB  for 
plaintiff,  and  awards  that  a  sam  not  exceeding 
20 ^  is  due  firom  defendant  to  plaintiff  in  respect 
of  the  breaches  of  contract  alleged  in  the  decla- 
ration, plaintiff  "recovers**  that  sum  within  the 
meaning  of  13  k  HYict.  c.  61.  s.  11,  and  is 
deprived  of  costs  by  that  section.  CoweU  T. 
Amman  (Aberdare)  CoUiery  Co.  (Lim.),  Q.B. 
161 

Costs  (continued) — Where  the  matter  of  an  appeal 
at  Quarter  Sewions  is  referred  to  an  arbitrator, 
under  12  ft  13  Vict.  c.  45.  s.  13,  and  the  order  of 
reference  is  silent  as  to  the  costs  of  the  arbitra- 
tion, the  subsequent  sessions  at  which  the  award 
is  entered  as  the  judgment  of  the  Court  have  no 
power  to  order  either  party  to  pay  the  costs  of 
the  reference.  Jl.  v.  the  Jutttea  of  the  Wett 
Riding,  (The  Sheffield  United  GcuUght  Co.  ▼.  the 
Overseen  of  Shtffield  J  Q.B.  165;  M.C.  142 


Defendant  had  two  residences,  one  in  London, 


which  was  within,  and  the  other  in  the  country, 
which  was  more  than  twenty  miles  from  plain- 
tiff*s  residence.  At  the  time  the  action  was 
brought,  defendant  was  at  his  Loudon  house, 
but  two  days  before  he  had  written  to  plaintiff's 
attorney  from  his  house  in  the  country.  It  was 
held,  the  superior  Court  had  concurrent  juris- 
diction with  the  County  Court  Pigrim  v.  Knateh- 
bua,  C.P.  257 

-^—  See  Certiorari.  Conviction.  Highway.  In- 
junction.    Security  for  Costs. 

County  Court— The  high  bailiff  of  a  county  court 
is  liable,  to  the  same  extent  as  the  sheriff,  for 
the  wrongful  act  of  a  person  employed  by  one  of 
his  sub-bailifiii,  to  whom  a  warrant  is  delivered 
for  execution.     Burton  v.  Le  Oroi,  Q.6.  91 

—  See  Costs. 

County  Bate — Borough  having  separate  Court  of 
Quarter  Sessions.  Non-intromittaut  clause. 
Charter.  15  &  16  Vict  c.  81.  Were  v.  the  Clerk 
of  the  Peace  €/ Devon,  Q.B.  86;  M.C.  47 

CoYJtNANT— for  quiet  enjoyment.     Bee  Lease. 

—  not  to  displace  from  employment.  See 
Master  and  Servant.    And  see  Game. 

COVBNAVT  TO  RiPAiB— Liability  to  repair  bnild- 
ioga  erected  during  the  term.  Comieh  v.  Cleife, 
Ex.  19 

See  Landlord  and  Tenant 

Custom — A  claim,  by  custom,  for  all  the  freemen 
and  citizens  of  a  neighbouring  dty  to  run  horse- 
races over  certain  land  on  Ascension  Day  in 
every  year,  is  not  a  claim  to  an  easement  within 
the  meaning  of  the  2nd  section  of  the  Prescrip- 
tion Act.    Mounaey  v.  lamay,  Ex.  52. 

Daicaqbb — On  a  contract  to  sell  cotton  of  a  certain 


quality  at  a  certain  price,  to  be  delivered  aft  a 
future  time,  the  measure  of  damages  for  non- 
delivery is  the  difference  between  the  contiaet 
price  and  the  market  price  at  the  time  limited 
for  the  delivery;  and  the  buyer  cannot  recover 
for  the  loss  of  profit  whidi  he  would  hare  made 
by  carrying  out  a  re-sale  at  a  higher  prke 
made  in  the  interval  between  the  oontzact  and 
the  time  of  deliverT.  WiUiame  t.  Jte^fnold*, 
Q.B.  221 


In  an  action  agunst  a  carrier  for  the  loss  of 


a  parcel  of  goods,  the  measure  of  damages  i^  in 
general,  the  market  value  of  the  goods  at  the 
place  and  time  at  which  they  ought  to  have 
been  delivered.  If  there  is  no  market  for  the 
sale  of  such  goods  at  the  place,  then  the  jury 
must  acertain  their  value  by  taking  the  price  at 
the  place  of  manufacture,  together  with  the 
cost  of  carriage,  and  allowing  a  reasonable  sum 
for  importer*s  profit  Price  ▼.  Baandide  fiom- 
mented  upon.  CBankrn  v.  the  OreeU  WeiUm 
RaU,  Co.,  Q.B.  154 


When   costs  of  litigation  are  recoverable. 


RcmnAerg  v.  the  Falkland  Idandt  Co.,  C.P.  34 


Plaintiflb  bought  caustic  soda  of  defendant, 


part  to  be  shipped  in  June,  part  in  July,  and 
the  rest  in  August.  Defendant  knew  at  the 
time  of  the  sale  that  plaintiffs  bought  to  sell 
again  on  the  Continent,  and  that  the  soda 
was  to  be  shipped  from  Hull,  but  not  that  it 
was  for  Russia,  although  he  learned  this  also 
before  the  end  of  August.  Defendant  neglected 
to  deliver  any  such  soda  during  the  time  con- 
tracted for,  but  he  delivered  a  portion  in  Sep- 
tember and  October.  There  was  no  nutrket  for 
caustic  soda,  and  plaintiffs,  who  had  contracted 
for  the  re-sale  of  the  soda  to  H,  in  Russia,  lost 
the  profit  on  such  re-sale  in  respect  of  the  soda, 
which  was  not  delivered  at  all,  and,  by  reason 
of  the  approach  of  winter  in  the  Baltic,  wwe 
obliged  to  pay  an  increased  rate  of  fi«ight  and 
insurance  on  the  shipment  of  the  sodji,  which 
was  delivered  in  September  and  October.  It 
was  held,  the  damages  which  plainti&  were 
entitled  to  recover  for  defendant*s  breach  of  con- 
tract were  the  loss  of  profit  on  the  sale  to  H, 
and  also  the  cost  of  such  increased  rate  of  freight 
and  insurance,  but  not  Uie  dam^;es  plaintiffli 
paid  H,  in  respect  of  a  sub-sale  made  by  him  to 
a  consumer  of  the  article.  Borriea  v.  iBTitfc&M- 
son,  C.P.  169 

In  an  action  for  an  exoesstTe  distress  the 

SUuntiff  is  entitled  to  nominal  damages,  although 
e  proves  no  actual  damage.    Chandler  v.  Ikml- 
tm,  Ex.  89 

Remoteness.    See  K^igence. 

See    Arbitration.      Conversion    of   Goods. 

Landlord  and  Tenant    Lease. 

Dbbtoh  and  Crxditob — ^To  a  declaration  upon 
a  bill  of  exchange,  defendant  pleaded  a  compo- 
sition-deed executed  by  himself  and  three-fourths 
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in  value  of  his  oreditora  whoee  debts  amounted 
to  101.  and  upwards.  By  the  deed,  set  out  in 
the  plea,  defendant  agreed  to  set  apart  half  his 
income  until  a  composition  of  Bs.  in  the  pound 
should  be  paid  to  ail  the  creditors  respectively. 
The  creditors  who  executed  the  deed  agreed 
thereby  to  accept  ''these  presents  in  full  dis- 
charge and  satis&ction  of  their  respective  debts, 
claims  and  demands"  against  defendant;  and 
they,  by  the  deed,  released  defendant  from  all 
their  debts  and  claims  against  him,  and  agreed 
that  the  deed  might  "  operate  as  a  defeasance 
pleadable  in  bar  to  or  be  otherwise  set  up  as 
a  defence  to  any  action,"  &c  The  deed  also 
contained  a  proviso  that  it  should  not  operate 
to  prevent  any  of  Uie  creditors  from  claiming 
or  realizing  any  security  held  by  them,  or  from 
suing  any  person,  other  than  the  said  debtor, 
liable  for  payment  of  such  security,  nor  in  any 
way  prejudice  or  afiect  the  rights  or  remedies 
of  any  such  creditors,  except  as  against  the 
said  debtor  (the  defendant).  The  plea  then 
alleged  performance  of  the  several  requirements 
of  section  192.  of  the  Bankruptcy  Act,  1861  :— 
Held,  that  the  plea  disclosed  a  good  defence  to 
the  action.    Keyes  v.  Elkin»,  Q.B.  25 

—  A  deed  is  valid  within  section  192.  of  the 
Bankruptcy  Act,  1861,  if  it  sufBciently  shews 
that  it  was  intended  to  be  an  arrangement 
between  the  debtor  and  the  whole  body  of  his 
creditors,  and  all  had  the  option  of  coming  in 
and  signing  it;  such  a  deed  is  not  unequal, 
although  there  is  no  compulsory  clause  directing 
the  debtor  to  pay  the  composition;  and  it  is 
not  necessary  to  the  validity  of  a  composition- 
deed  that  there  should  be  any  cetno  honorwn, 
Clapkam  v.  Atkintm  (Ex.  Ch.),  Q.B.  49 

—  A  deed  of  composition  by  a  debtor  with  his 
creditors  under  section  192.  of  the  Bankruptcy 
Act,  1861,  containing  a  release  of  the  debtor, 
by  each  of  the  creditors,  from  all  debts  due  from 
him  to  them  respectively,  cannot  be  pleaded 
in  bar  by  a  joint  debtor  to  an  action  by  a  non- 
assenting  creditor;  for  if  it  extends  to  joint 
debts  so  as  to  release  a  joint  debtor,  it  is  bad, 
and  not  binding  on  non-assenting  creditors. 
Andrew  v.  Macklin,  Q.B.  89 

—  A  deed,  under  section  192,  and  in  the  form 
Schedule  D.  of  24  &  25  Vict.  c.  134.  by  which 
the  debtor  assigned  all  his  estate  and  effects  to 
trustees  for  the  benefit  of  creditors,  if  it  contain 
no  release,  cannot  be  pleaded  in  bar  to  an  action 
by  a  creditor  who  has  assented  to  and  under- 
signed the  deed.    Jones  v.  Morrii,  Q.B.  90 

—  A  deed  of  inspectorship^  purporting  to  be 
made  under  section  192.  of  Uie  Bankruptcy  Act^ 
1861,  provided  "that  in  case  any  dividend  shall 
be  declared  before  all  the  creditors  shall  have 
executed  or  assented  to  these  presents,  or  before 
the  amount  of  dividends  payable  on  all  their 
respective  debts  shall  have  been  ascertained, 
the  said  inspectors  shall  retain  sufficient  sums 
for  the  purpose  of  paying  a  like  rateable  divi- 
dend to  any  creditor  or  creditors  who  shall  not 


have  assented  to  or  executed  the  same,  or  the 
amount  of  dividend  payable  on  whose  debts 
shall  not  have  been  ascertained,  and  shall  after- 
wards pay  or  cause  to  be  paid  such  dividend  to 
such  oreditor  or  creditors,  upon  his  or  their 
request  in  writing,"  &c.  And  the  dividends 
were  made  payable  unconditionally,  and  no 
necessity  was  imposed  upon  assenting  creditors 
of  making  a  demand  in  writing  for  the  payment 
of  their  dividends.  It  was  held,  that  no  such 
inequality  was  created  by  the  above  clause 
between  the  two  classes  of  creditors,  as  would 
make  the  deed  invalid.  Hemvlewicz  ▼.  Jay, 
Q.B.  201 

—  To  a  declaration  for  a  debt  due  on  a  foreign 
contract  entered  into  with  plaintiff  abroad,  a 
plea  of  a  composition-deed  made  and  registered 
under  the  Bankruptcy  Act,  1861,  whilst  plain- 
tiff resided  abroad,  by  which  defendant  cove- 
nanted to  pay  a  certain  composition  in  the 
pound  to  his  creditors  on  a  clay  since  passed, 
must  shew  that  defendant  paid  or  tendered 
such  composition  to  plaintiff,  notwithstanding 
plaintiff  was  abroad  when  it  became  payable. 
The  want  of  an  averment  in  such  plea  of  pay- 
ment or  tender  of  the  composition  was  held  to 
be  not  cured  by  an  averment  that  defendant  was 
always  ready  and  willing  to  pay  to  plaintiff  the 
said  composition  according  to  the  provisions  of 
the  deed,  and  that  all  conditions  having  been 
performed  and  all  things  having  happened  ne- 
cessary in  that  behalf,  plaintiff  became  bound  by 
the  deed,  as  if  he  hadexecuted  the  same.  Fessard 
V.  Mugnier,  C.P,  126 

—  A  composition-deed,  made  between  defen- 
dant, a  debtor,  of  the  first  part,  certain  trustees 
of  the  second  part,  and  the  creditors  whose 
names  were  thereunto  subscribed  in  the  schedule 
of  the  third  part,  contained  a  clause,  whereby 
the  parties  of  the  third  part  covenanted  with 
defendant  that  they  would  not  sue,  &c.  him,  and 
that  if  they  did,  defendant  should  be  discharged 
from  all  actions,  suits,  debts  and  demands  of 
those  by  whom  he  was  so  sued,  &a,  and  the 
deed  be  pleaded  in  bar.  It  was  held,  that  if,  on 
the  true  construction  of  the  deed,  this  clause 
applied  to  non-assenting  creditors,  it  was  un- 
reasonable, and  that  if  it  did  not,  there  was  no 
release  by  non-assenting  creditors,  and  that  in 
either  view  it  was  not  pleadable  in  bar  of  an  action 
by  a  non-assenting  creditor.  Lyne  y.  Wyatt, 
C.P.  179 

—  After  action  commenced  and  before  jodg- 
ment  a  deed  of  inspectorship,  executed  by  defen- 
dant, was  duly  filed  and  registered,  and  a  certi- 
ficate thereof  obtained ;  judgment  was  signed  and 
defendant's  goods  taken  under  a^.  fa.  On  an 
interpleader  summons  the  sheriff  was  ordered  to 
withdraw  on  the  payment  into  court  by  the 
inspectors  of  a  certain  sum  of  money.  Plaintiflb 
obtained  a  rule  to  shew  cause  why  part  of  this 
money  should  not  be  paid  to  them  in  satisfaction 
of  their  judgment,  on  the  ground  that  the  deed 
ought  to  have  been  pleaded ;  and  it  was  held, 
that  without  leave  of  the  Court  of  Bankruptcy 
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they  ooald  not  make  their  ezeoution  AYMUble, 
and  that  the  inepeoton  were  entitled  to  the 
money.  Whitm4)rt  r.  Woherley  distingQiahed. 
Hartley  w.  Mare,  C.R  187 

Dkbtob  akd  Grxditob  (eonimuedi — Aoknee  in  a 
deed  of  assignment,  registered  under  the  Bank- 
ruptcy Aot,  1861,  by  which  the  troetee  ie  em- 
powered to  require  any  creditor  of  the  debtor  to 
verify  the  nature  and  amount  of  his  debt,  with 
full  particulars,  by  statutoiy  declaration  proved 
before  the  Commisfdoners  of  Bankruptcy,  "  or 
otherwise  as  the  trustee  may  think  fit,"  is  unrea- 
sonable, and  a  deed  with  such  a  dause  is  not 
binding  on  a  non-assenting  creditor.  Coin  t. 
Turner,  C.P.  198 

■  By  composition- deed  made  between  an  insoU 

rent,  defendants  as  sureties,  plaintiff  as  trustee, 
and  the  body  of  creditors,  defendants  ooTenanted 
to  pay  to  plaintiff  certain  instalments;  and  it 
was  provided  that,  as  between  them  and  the 
creditors,  defendants  should  be  deemed  principal 
debtors,  also  that  on  non-payment  of  the  instal- 
ments, adjudication  of  bankruptcy  against  the 
insolvent,  or  any  different  arrangement  by  him 
with  his  creditors,  the  release,  the  deed,  and  all 
its  clauses  and  provisions  should  be  at  an  end 
and  void.  After  payment  of  the  first  instalment 
the  insolvent  was  adjudicated  bankrupt  on  his 
own  petition.  In  an  action  by  plaintiff  against 
defendants  for  the  second  instalment,  it  was  held, 
that  "  void  '*  meant  "  voidable  "  at  election,  and 
that  defendants  were  liable.  Hughet  v.  Palmer, 
C.P.  279 

By  a  deed  of  composition  registered  under 

the  Bankrupt  Act,  1861,  the  creditors  agreed 
to  accept  payment  of  their  debts  by  certain 
instalments,  and  they  covenanted,  "  while  the 
said  instalments  were  duly  and  regularly  paid 
by  the  debtor,  not  to  sue  the  said  debtor  or 
enforce  any  judgment  or  other  proceeding 
against  him  or  his  estates.*'  It  was  held,  such 
deed  could  not,  in  the  absence  of  any  express 
stipulation  to  that  effect,  be  plesded  as  a  bar  to 
an  action  brought  by  a  creditor  before  the  instal- 
ments were  payable.     Bay  v.  /ones,  G.P.  306 

•^-^^  A  debtor  arrested  on  a  en.  m.,  after  execut- 
ing a  good  deed  of  arrangement  under  section 
192.  (^  the  Bankruptcy  Act,  1861,  is,  aooording 
to  section  198,  entitled  to  his  dischai^^  from 
custody  on  the  deed  being  duly  registered. 
Baendman  v.  Langlande,  Ex.  8 

>— ^  It  is  not  essential  to  the  validity  of  a  deed  of 
composition  under  the  Bankruptcy  Act,  1861, 
that  it  should  contain  a  schedule  of  creditor*. 
A  deed  of  composition  may  be  valid,  although 
the  only  effect  of  non-payment  of  the  composi- 
tion-money be  to  remit  the  creditors  to  their 
original  demand.  If  a  valid  deed  of  composi- 
tion be  executed  and  registered  as  required  by 
the  Bankruptcy  Act,  a  writ  of  fi.  fa^  issued 
by  a  non-assenting  creditor  after  notice  of  the 
deed  will  be  set  aside.   Stone  v.  Jellicoe,  Ex.  11 

—  W.  B,  on  the  Srd  of  December  1868,  is  pur- 


•oanoe  of  a  resolntioD  piwed,  on  tha  86tb  of 
November  1862,  at  a  maetiag  of  his  craditorB, 
executed  ao  assignmeDt  of  the  whole  of  his 
pronerty  to  plaintifla,  as  tmsleea,  to  pay  and 
disonarge  lateably  all  the  debts  doe  and  owing 
Irom  W.  B.  to  his  creditors  (being  sobh  poisons 
as  would  have  been  entitled  to  rank  as  creditors 
in  baakruptoy  if  the  ssid  W.  B.  had  been  ad- 
judged bsiUcrupi  upon  a  petition  for  that  pur- 
pose filed  on  the  25th  of  November  1862).  It 
was  held,  that  the  deed  was  not  void  and  fraudu- 
lent as  against  creditoia  within  13  Elia.  c  5. 
Evamt  V.  Jomm,  Ex.  25 

-^—  By  a  oompositioD-deed  betwsea  a  debtor  of 
the  one  part»  and  the  several  oreditors  who 
signed  the  deed  rsspeotively  of  the  other  par^ 
after  reciting  that  the  debtor  was  unable  to  pay 
his  debts  in  lull,  the  latter  ooveoanted  with  the 
several  persons  parties  thereto  of  the  seoood 
pert,  to  pay  to  all  his  present  oreditors  a  oompo- 
sition  of  fit.  in  the  pound  on  their  respeotive 
debts.  It  was  held,  that  the  deed  was  not  vatid, 
since  the  non  assenting  creditors  were  not  in  an 
equally  advantageous  position  with  the  ssuent- 
iuff  oraditots,  for  the  deed  gave  to  each  indi- 
vidual creditor  who  had  executed  the  deed  the 
right  of  action  for  the  composition  of  his  indi- 
vidual debt,  while  a  non-assenting  creditor  had 
no  power  of  suing  either  penonally  or  by  neaas 
of  any  one  as  tmstee  on  his  behaH  Jtrnkam  v. 
Broadhunt  (Ex.  Ch.),  Ex.  61 

—  To  a  dedaration  by  indorsee  against  drawer 
and  indorser  of  a  bill  of  exchange,  defendant 
pleaded  a  plea  setting  oat  a  composition-deed, 
whereby  a  minority  in  number  and  throe-CMirths 
in  value  of  his  creditors,  in  oonsideratioD  of  the 
payment  of  the  composition  agreed  upon  before 
the  10th  of  April  then  next,  agreed  to  accept  a 
composition  of  2s.  6d.  in  tlie  pound  in  disohaige 
of  their  respective  debts,  so  &r  as  they  were  able 
to  do  so  without  tlie  consent  or  permission  o^ 
and  without  prejudice  to  the  rights  of  third  par^ 
ties  or  sureties,  but  no  further.  The  plea  also 
alleged  compliance  with  the  requisitions  of  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  and 
a  tender  to  plaintiff  of  the  compoeition  in  re- 

rt  of  his  debt.  On  demurrer,  it  was  held  that 
deed,  although  containing  no  actual  release 
in  terms,  was  good  under  the  Bankruptcy  Act» 
1861,  so  ss  to  bind  plaintiff,  as  if  he  had  ex- 
ecuted it ;  and  the  plea  alleging  a  tender  of  the 
compoeition  shewed  a  good  &enoe  to  the  action. 
(ktfTod  V.  Sinymn,  £l  70 

—  A  deed  of  oomposition  and  inspection  entered 
into  by  defendants  and  their  creditors,  and  pur- 
porting to  be  made  under  section  192.  of  the 
Bankruptcy  Act,  1861,  shewed  that  there  were 
joint  and  separate  crediton  and  joint  and  9Spt^ 
rate  estates  of  the  com  pounding  debton^  and 
that  both  classes  of  creditors  were  to  receive  a 
uniform  compoeition  of  18s.  in  the  pound  ;  and 
it  was  held,  that  although  the  deed  placed  the 
joint  and  separate  oreditors  on  the  same  footing, 
it  was  a  valid  deed  under  sections  192.  and  197. 
of  the  Bsnkroptqr  Ao^  1861.  i^nonv— whether 
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the  deod  would  hare  been  valid  if  it  luid  been  a 
deed  of  Msignment,  end  for  »  distribution  of  the 
debtor's  estate.  A  plea  of  arrangement  by  deed, 
under  seotion  192.  of  the  Bankruptcy  Act,  1861, 
between  defendants  and  their  creditors,  shewing 
that  there  were  joint  and  separate  creditors  and 
joint  and  separate  estates,  averred  that  "  a 
majority  in  number  representing  three-fourths 
in  value  of  the  said  creditors  of  defendants,  and 
eadi  of  them,  ko.  executed  the  indenture."  It 
was  held,  it  was  sufficiently  averred  in  the  plea, 
that  the  requisite  majority  of  each  class  of  cre- 
ditors had  assented  to  the  deed,  so  as  to  make 
the  deed  binding  on  non-assent^  creditors.  A 
deed  of  oompoeition  and  inspection  contained  a 
covenant  on  the  part  of  the  creditors  not  to 
sue  within  a  time  limited,  via.  before  the  20th 
of  May  1865,  accompanied  by  the  following 
stipulation:  **  That  these  presents  shall  and  may 
be  pleaded  and  allowed  in  any  court  of  law  or 
equity  as  a  bar,  or  in  discharge  of  all  and  eveir 
action  or  actions^  suit  or  suiti^  or  other  proceed- 
ings^ judgments  and  executions  which  shall  or 
may  be  brought^  commenced,  firoseouted,  or 
taken  against  the  debtors,  or  either  of  them, 
or  their,  or  either  of  their,  goods  or  estates  by 
the  said  several  creditors,  or  any  of  them  .  .  . 
oontraiy  to  the  true  intent  and  meaning  of  these 
presents.  It  was  held,  that  although  a  covenant 
not  to  sue  for  a  limited  time  cannot  be  pleaded 
in  bar,  yet  such  a  covenant,  accompanied  by  an 
express  provision  that  during  the  limited  time 
it  may  be  so  pleaded,  can  be  pleaded  in  bar. 
The  affidavit  required  by  the  fifth  condition  of 
section  192.  to  be  delivered  to  the  chief  Begis- 
trar,  stating  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  the 
debtors  .  .  .  have  in  writing  assented  to  or  ap- 
proved of  such  deed,  and  also  stating  the  amount 
in  value  of  the  property  and  credits  of  the 
debtor  comprised  in  such  deed,  need  not  distin- 
guish the  joint  from  the  separate  debts  of  the 
debtors.  Walher  v.  NeviU,  Ex.  78 

—  A  defendant  who  did  not  plead  a  composi- 
tion-deed, under  the  Bankruptcy  Act,  1861, 
when  he  bad  the  opportunity,  will  not  be  allowed 
afterwards  to  avail  himself  of  it  for  the  purpose 
of  defeating  execution.  Wkitmort  v.  WakerUif, 
Ex.  88 

—  A  composition-deed,  made  between  de- 
fendant of  the  first  part  and  the  undersigned 
J.  F,  one  of  the  creditors  of  defendant,  and  also 
all  the  other  undersigned  creditors  of  defendant 
of  the  second  part,  recited,  that  defendant  was 
unable  to  pay  his  several  ^editors  the  full  sum 
of  20«.  in  the  pound,  but  was  able  and  willing 
to  pay  each  and  all  of  them,  on  signing  the  deed, 
the  composition  of  &*.  in  the  pound ;  and  that 
defendant  had  applied  to  the  several  parties  of 
the  second  part  to  reoeive  and  take  the  compo- 
sition of  59.  in  the  pound,  payable  on  signing 
the  deed,  in  full  satisfaction  and  discharge  of 
their  several  respective  debts,  which  the  parties 
of  ihe  second  part  had  agrecKl  to  accept  in  full 
satisfaction  and  discharge,  proceeded  in  consider- 
ation thereof  to  releaae  tiie  debts : — Held,  that 


the  deed  was  invalid,  tSod  not  bjading  on  the 
non-assenting  creditors,  as  by  the  terms  of  the 
deed  the  composition  was  to  be  paid  only  to 
the  creditors  who  signed,  and  therefore  thoee  who 
assented  were  in  a  better  position  than  those 
who  dissented.  MarUn  v.  CfriWe,  Bx.  108 

—  A  deed  of  composition  was  made  between 
certain  persons,  whose  names  and  seals  were 
subscribed  and  affixed  in  the  schednle  thereunder 
written,  being  creditors  in  their  own  right  eplely, 
or  in  co-partnership  with  others,  of  the  debtor, 
of  the  first  part;  the  debtor  of  the  second  part; 
and  two  sureties  for  securing  the  composition  of 
the  third  part ;  and  in  which  the  parties  of  the 
second  and  third  parts  covenanted  with  the  par- 
ties of  the  first  put,  and  with  all  the  other  cre- 
ditors of  the  debtor,  to  pay  them  a  composition 
of  10s.  in  the  pound  on  Uieir  respective  debts. 
It  was  held,  that  as  the  non-assenting  creditors 
wwe  not  parties  to  the  deed,  but  only  covenan- 
tees, they  could  not  sue  for  the  composition,  and 
had  not  an  equal  advantage  with  the  assenting 
and  executing  creditors,  and  that,  therefore^  the 
deed  was  not  valid.  The  Cheatarfidd  and  Midland 
SiUcdane  Colliery  Co.  (lAmited)  v.  Bavkim,  Ex. 
121 

—  A  composition-deed  was  made  between  cer- 
tain persons,  whose  names  were  subscribed  and 
seals  affixed  in  the  schedule  thereunder  written, 
on  behalf  of  themselves  and  all  and  every  other 
the  creditors  of  defendant  of  the  first  part,  and 
defendant  of  the  second  part,  which,  after  reci- 
ting that  defendant  was  indebted  to  the  said 
persons  parties  thereto  of  the  first  part  in  the 
several  sums  set  opposite  to  their  respective 
names  in  the  said  schedule  thereunder  written, 
and  was  also  indebted  to  other  persons  in  divers 
sums  of  money,  and  being  unable  to  discharge 
his  said  debts  in  full,  had  agreed  to  pay  a  oom- 
poeition of  5t.  in  the  pound,  such  payment  or 
composition  to  be  made  and  paid  to  all  and  every 
the  creditors  of  defendant^  whether  executing 
the  deed  or  not,  to  be  paid  and  payable  on  the 
22nd  of  September  1866,  and  to  be  in  full  dis- 
charge of  all  and  every  the  debts  due  and  owing 
at  the  time  of  the  executing  of  the  said  deed, 
provided  that  the  said  parties  of  the  first  part 
thereby  did  accept  the  said  composition  and 
release  the  debts.  It  was  held,  the  non-assenting 
creditors  were  not  bound,  as  the  release  was  ab- 
solute, and  the  deed  did  not  provide  any  means 
by  which  theee  creditors  ooold  obtain  their 
composition.    Cfurrin  v.  Jlopera,  Ex.  128 

—  A  trust-deed  was  in  the  form  given  in  Sche- 
dule D.  of  the  Bankruptcy  Act,  1861,  and  was 
registered,  &c.,  pursuant  to  section  192.  of  that 
act,  but  was  not  assented  to  by  the  prescribed 
majority  of  creditors.  It  was  held,  that  such 
deed  was  valid  to  pass  the  property.  Symom  v. 
George  (Ex.  Ch.),  Ex.  187 

—  A  deed  was  executed  by  a  debtor  for  the 
benefit  of  his  creditors  under  the  Bankruptcy 
Act,  1861.  The  deed  did  not  contain  a  danse 
of  release.    It  was  held,  afflnning  the  judgment 
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of  the  Court  of  Exchequer  (Ex.  60),  that  rach 
a  deed  cannot  be  pleaded  in  bar  to  an  action. 
Clarke  ▼.  WiUiamg  (Ex.  Ch.),  Ex.  189 

DlBTOB  AVD  Gbeditob  (continuedy—A  deed  of 
compoeition  made  between  J.  B.  (the  debtor) 
of  the  first  part,  J.  K.  and  B.  6.  (two  sure- 
ties  for  Becuring  the  compoeition)  of  the 
second  part,  and  the  sevend  other  persons 
whose  names  are  hereto  subscribed  and  seals 
affixed,  of  the  third  part,  after  reciting  that  the 
parties  of  the  second  and  third  parts,  creditors 
of  J.  B,  had  agreed  to  accept  a  composition  of 
8«.  in  the  pound,  on  having  the  same  secured  by 
the  joint  and  seyeral  promissory  notes  of  J.  B, 
J.  "i.  and  B.  B,  payable  in  two  equal  instal- 
ments  on  the  20th  of  August  and  the  20th  of 
September,  and  that  J.  B,  J.  K.  and  B.  B.  had 
made  and  delivered  to  each  of  the  parties  of  the 
third  part,  their  joint  and  several  promissory 
notes,  contained  the  following  covenant  and 
release :  J.  B,  J.  K.  and  B.  B.  do  and  each  of 
them  doth  covenant  with  the  parties  of  the  third 

rrt,  and  with  each  and  every  of  them,  that  they, 
B,  J.  K.  and  B.  B,  or  one  of  them,  shall  pay 
the  several  promissory  notes  as  they  shall  re- 
spectively become  due,  and  shall  also  make  and 
deliver  to  all  the  other  creditors  of  the  said  J.  B. 
like  joint  and  several  promissory  notes,  payable 
at  the  several  times,  and  in  manner  aforesaid, 
for  the  like  composition  of  3#.  in  the  pound  upon 
their  respective  debts,  and  shall  pay  such  com- 
position  to  each  of  the  last- mentioned  creditors 
at  the  several  times  and  in  manner  aforesaid, 
and  the  several  parties  of  the  third  part  and 
J.  K.  and  B.  B,  do  and  each  of  them  doth  oo- 
venant  with  J.  B.  that  they  and  each  of  them 
have  accepted  and  will  accept  the  said  promissory 
notes  by  way  of  composition  and  payment  of  3«. 
in  the  pound  upon  the  amount  of  their  several 
debts  in  full  discharge  of  their  debts,  and  that 
upon  the  payment  of  the  said  promissory  notes 
they  and  each  of  them  will  execute  to  J.  B. 
a  general  release  and  discharge  from  their  debts. 
Three-fourths  in  value  of  J.  B.'s  creditors  had 
in  writing  aawnted  to  and  approved  of  the  deed, 
but  the  only  parties  who  had  executed  the  deed 
were  the  debtor  and  the  two  sureties.  It  was  held, 
that  as  the  assenting  creditors  had  not  executed 
the  deed,  and  the  non-assenting  creditors  were 
not  parties  to  it,  neither  class  of  creditors  could 
sue  on  the  deed,  and  that  both  classes  were  on 
an  equality,  and  that  the  deed  was  valid.  Scoti 
V.  Berry f  Ex.  198 


By  a   composition-deed  purporting   to   be 


made  under  the  Bankruptcy  Act,  1861,  sec- 
tion 192,  it  was  covenanted  that  "  no  creditor 
who  shall  have  executed  or  otherwise  assented 
to  these  presents  shall  negotiate  any  bills 
of  exchange,  or  other  negotiable  instrument 
on  which  the  debtor  is  liable,  without  having 
first  indorsed  thereon  a  memorandum  of  the 
execution  of  or  other  accession  to  these  pre- 
sents by  such  creditor."  A  second  covenant  was 
in  these  terms :  "  And  in  consideration  of  the 
premises,  it  is  hereby  declared  and  agreed,  (but 
each  of  the  creditors  who  shall  have  executed 


or  otherwise  acceded  to  or  be  boaod  by  the 
pesents,  agreeing  and  dedaiing  for  himself  and 
his  partners,  and  his  and  their  respeotive  heirs, 
executors  and  administrators,  and  so  fiv  as 
relates  to  his  and  their  respective  acta  and 
defknlts,)  that  if  the  said  trustees  shall,  within 
the  time  aforesaid,  certify  under  their  bands  to 
the  effect  hereinbefore  mentioned,  the  creditors 
of  the  debtor  who  shall  have  executed  or  acceded 
to  or  be  bound  by  these  presents  shall  not,  nor 
shall  any  of  them,  nor  shall  their  respective 
heirs,  executors,  or  administratora,  or  partners 
or  assignees,  at  any  time  (except  in  leepeci  of 
the  covenant  or  agreements  herein  contained, 
or  any  of  them,  or  in  respect  of  the  afmrwiaid 
promissory  notM,  or  except  so  &r  as  may  be 
necessary  in  order  to  eiJbroe  any  mortgage^, 
lien  or  security,  or  any  rights  or  reme&s 
against  any  persons  other  than  the  debtor)  ooai> 
mence  or  prosecute  any  action  or  suit  at  law  or 
in  equity,  or  other  proceeding,  or  obtain  any 
act  or  adjudication  of  bankruptcy  against  the 
debtor  or  his  heirs,  executors  or  adminiBtratoi% 
or  make  or  sue  out  any  attachment  or  requisi- 
tion of  or  upon  him  or  them,  or  his  or  their 
property,  credits  or  effects,  for  or  on  account  of 
all  or  any  part  of  the  debts  now  due  from  the 
debtor  to  the  said  creditors  who  shall  have  exe- 
cuted or  otherwise  acceded  to  or  be  bound  by 
these  presents,  or  any  of  such  creditors,  or  fm* 
or  on  account  of  all  or  any  claim  of  aoch  cre- 
ditors proveable  under  these  presents,  and  that 
this  present  agreement  may  be  pleaded  to  any 
action  brought  contrary  to  this  agreement  as  if 
the  same  were  an  actual  release."  It  was  held, 
by  the  Court  of  Exchequer  Chamber,  reversiag 
the  judgment  of  the  Court  of  Exchequer,  that 
the  first  covenant  was  valid,  as  it  applied  to 
and  bound  those  creditors  only  who  assented  to 
it  by  executing  or  assenting  to  the  deed,  and 
did  not  bind  non- assenting  creditors.  And, 
further,  that  the  second  covenant  was  a  reason- 
able and  proper  covenant.  Ifidion  ▼.  BarcUtjf 
(Ex.  Ch.),  Ex.217 

See  Sheriff. 

Deed — ^To  trespass  for  entering  plaintiff's  Und, 
described  as  land  on  each  side  of  a  certain  slip, 
defendant  pleaded  that  before  plaintiff  was  pos- 
sessed of  the  land,  in  which  &c.,  a  certain  rail- 
way company  were  the  owners  in  fee  of  the  said 
land  and  slip,  and  that  they  demised  the  land  in 
which  ftc,  "excepting  and  reserving  thereout 
the  said  slip,  and  the  dues  payable  for  the  use 
thereof,  and  excepting  and  reserving  to  the  said 
company,  their  assigns,  officers,  servants  and 
workmen,  free  access  to  and  from  the  said  slip, 
for  the  purpose  of  using  and  working  the  same 
or  otherwise,**  and  that  the  said  company 
granted  their  licence  to  defendant  to  work  and 
use  such  slip,  and  the  plea  justified  the  trespass 
as  being  committed  in  the  exercise  of  such 
licence.  This  was  held  a  good  defence,  as  the 
reservation  in  the  demise  enabled  the  company 
to  use  the  slip  by  themselves  or  their  licensees, 
and  the  word  *' assigns"  was  not  to  be  con- 
strued as  limited  to  persons  taking  an  estate  in 
the  land.     Mitealfs  v.  Wtttaway,  C.P.  118 
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Description  of  grantee  in.   See  Mortgage  of 

Groods. 

See  Merger. 

DBMAND—Sufficienoy  of.    See  Bill  of  Sale. 

DininTB — ^for  title-deeds.  See  Lessor  and  Lessee. 

BsviBE— Estates  tail  by  implication.    See  Will. 

DisOBDXBLT  HOUSE-.A  local  act,  in  similar  terms 
to  25  Geo.  2.  o.  86.  s.  2,  enacted,  that  no  house, 
room,  or  other  place,  within  the  borough  should 
be  kept  or  used  for  public  dancing,  music,  or 
other  public  entertainment  of  the  like  kind, 
without  a  licence ;  and  it  was  held,  the  dancing 
need  not  be  by  the  public ;  but  that  in  order  to 
bring  an  entertainment  within  the  act  the  music 
and  dancing  must  not  be  merely  subsidiary, 
but  must  form  a  substantial  part  of  the  enter- 
tainment. (htagUeni  v.  MaUKtwt,  Q.B.  163; 
M.C.  116 

Distress.    See  Landlord  and  Tenant. 

DivoROB  AND  Matbdcovial  Causes  Aot — Pro- 
tection Order.     See  Baron  and  Feme. 

DoKioiL — ^Testatrix,  an  unmarried  Englishwoman, 
in  1849  went- to  reside  abroad  at  the  house  of 
her  married  sister  at  B,  in  Germany.  She  re- 
sided there,  contributing  towards  the  expensee 
of  housekeeping,  until  1863,  in  which  year  she 
died.  Her  property  consisted  of  money  invested 
in  English  securities,  but  she  also  possessed  a 
Talaable  library,  which  she  caused  to  be  trans- 
ported to  B.  She  occasionally  came  oyer  to 
England  with  her  married  sister  to  visit  her 
friends,  and  while  in  England  in  May  1854  she 
made  her  will,  describing  herself  as  now  on  a 
visit  to  my  sister  C,  bequeathing  her  property 
to  trustees  to  pay  the  annual  income  to  her 
sister  for  life  for  her  separate  use,  without  power 
of  anticipation,  with  power  of  appointment  to 
her  sister  by  deed  or  will.  The  female  defen- 
dant, as  sole  executrix,  proved  the  will  in  the 
Probate  Court  The  testatrix  told  her  sister  that 
if  she  survived  her  she  should  continue  to  live 
in  Germany,  and  that  nothing  would  indace  her 
to  return  to  England,  except  on  an  occasional 
visit.  She  also  named  the  churchyard  where  she 
wished  to  be  buried,  and  where  she  was  after- 
wards buried.  It  was  held,  that  her  acts  and 
declarations  did  not  shew  a  sufficient  intention 
to  change  her  domicil ;  and,  assuming  she  in- 
tended to  give  up  her  English  domicil,  that  until 
she  acquired  a  new  domicil,  her  English  domicil 
continued ;  and  that  the  Crown  was  entitled  to 
legacy  duty.  And,  also,  on  the  authority  of  Be 
CapdevielU  and  Wallop's  ThiitU,  that  the  Sac- 
cession  Duty  Act  (16  &  17  Vict.  o.  51.)  applies 
to  all  persons  wherever  domiciled.  TheAUomejf 
General  v.  Blueher,  Ex.  29 

Easevbiit— Where  the  owners  and  occupiers  of 
an  ancient  copyhold  inolosnre,  and  they  alone, 


had  from  time  to  time  repaired  the  fence  belong- 
ing to  the  inclosure  between  it  and  the  common 
waste  land  of  the  manor,  it  was  held,  the  proper 
inference  for  a  jury  to  draw  was  that  at  tiie 
time  the  lord  granted  the  exclusive  possession 
of  the  land,  he  granted  it  subject  to  tne  obliga- 
tion on  the  part  of  the  grantee  to  keep  it  fenced 
as  against  the  cattle  of  the  lord  and  the  other 
copyholders  turned  out  on  the  wastes  of  the 
manor,  and  that  the  owner  or  occupier  was 
therefore  boand  to  keep  up  the  fence  as  against 
adjoining  occupiers  alter  the  wastes  of  the  manor 
were  inclosed  under  a  modem  Indoeure  Act. 
Barber  v.  WhiUletf,  Q.B.  212 

G,  the  owner  of  certain  land,  sold  it  in 


lots,  subject  to  copditions,  by  which,  inter  alia, 
the  purchaser  of  lot  6,  was  required  to  co- 
venant to  build  according  to  a  certain  elevation. 
Plaintiff,  who  was  the  purchaser  of  the  adjoining 
lot  7,  altered,  with  G.'s  consent,  an  old  buildinff 
standing  on  such  lot,  by  raising  its  wall  sevenu 
feet  on  the  side  next  to  lot  6.  Defendant,  who 
was  the  purchaser  of  lot  6,  excavated  the  land, 
as  required,  to  build  according  to  the  conditions, 
and  in  consequence  of  this  plaintiff's  building 
fell.  It  was  held,  that  as  the  excavations  were 
authorized  by  the  conditions  of  sale,  and  were 
made  therefore  with  the  licence  of  G,  the  vendor, 
plaintiff  could  not  sue  for  the  injury  he  had  sus- 
tained by  his  building  being  so  deprived  of  the 
lateral  support  of  the  land  in  lot  6.  Semble,  that 
plaintifl)  assuming  he  had  the  right  to  such  sup- 
port, lost  it  by  raising  the  old  wall  and  so 
increasing  the  superincumbent  weight.  Mur- 
ehie  V.  Black,  C.P.  337 


A.  was  the  owner  and  occupier  of  a  house  of 


three  stories  which  had  an  ancient  window  on 
each  floor.  He  altered  the  windows  in  the  two 
lower  floors,  leaving  the  window  in  the  third 
floor  unaltered.  He  also  built  two  new  stories 
to  his  house,  with  windows  intended  to  be  per- 
manent A.  did  not  intend  by  making  these 
alterations  to  abandon  any  privilege  of  his  an- 
cient windows.  B,  the  owner  of  adjoining 
premises,  could  not  obstruct  the  new  windows 
in  the  upper  floors  without  also  obstructing 
the  old  windows,  and  he  built  on  his  own  land 
a  wall  which  had  the  effect  of  obstructing  all 
A.*s  windows.  A.  afterwards  blocked  up  his 
new  windows,  and  sued  B.  for  continuing  the 
obstruction  of  the  wall,  which  the  defendant 
refused  to  remove.  It  was  held,  that  B.  had 
not  at  any  time  the  right  to  build  a  wall  which 
would  have  the  effect  of  obstructing  the  ancient 
lights  in  A.'s  house,  although  the  new  windows 
could  not  otherwise  have  been  obstructed.  The 
right  to  an  ancient  light  since  the  Prescription 
Act  depends  upon  the  statute,  and  does  not  rest 
on  any  presumption  of  a  grant  or  fiction  of  a 
licence  having  been  obtained  from  the  adjoining 
proprietor.  Benthaw  v.  Bean  and  Mutehinstm 
V.  Copetiake  overruled.  TapUng  v.  Jonei  (House 
of  Lords).  C.P.  342 

—  CUim  to,  under  2  &  8  Will.  4.  c.  71.  s.  2.  See 
Custom. 
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Ejioticxmt— Foifrntore  of  I 
toriec 


See  Interrogft- 


Equitablb  Plb^ — ^P.  borrowed  »  mm  of  mooej 
from  a  loan  ■oeiety  of  which  he  wae  »  member, 
and  defeodanU,  who  were  not  members  of  the 
■ocietj,  joined  him  in  a  bond  and  promiaeory 
note  for  the  amonnt.  By  the  terms  of  the  loan 
P.  was  to  repay  the  money  by  weekly  instal- 
ments. One  of  the  society's  roles  directed  the 
managing  committee  to  inform  the  sureties 
when  the  instalments  were  four  weeks  in  arrear, 
and  empowered  them  to  commence  legal  pro- 
ceedings against  the  sureties.  P.  died  in  1859, 
after  having  repaid  a  portion  of  the  loan,  bat 
being  at  the  time  of  his  death  more  than  fonr 
weeks  in  arrear.  Defendants  were  not  informed 
of  this  till  an  action  was  brought  in  1862  on  the 
bond  and  note.  It  was  held,  the  rules  of  the 
society  formed  no  part  of  defendants*  contnMt 
■o  as  to  afford  them  any  ground  of  equitable 
defence  to  the  action.  Priet  r.  Kirkham,  £z.  85 

Ebbor — Error  will  lie  on  a  special  case  stated  in 
proceedings  on  an  interpleader  issue.  Ownm  v. 
Tyrie  (Ex.  Ch.),  Q.B.  124 

Bbbob  IV  FAOT—Upon  a  judgment  for  defendant, 
plaintiff  assigned  as  errors  in  fact,  that  defen- 
dant obtained  a  rule  for  a  special  jury,  where- 
upon twenty-four  special  jurymen  wero  duly 
struck,  pursuant  to  6  Geo.  4.  c.  60,  as  the  jurors 
to  be  returned  for  the  trial  of  the  ianie ;  that 
eight  of  this  special  jury  so  struck  were  not 
summoned,  and  the  names  of  the  special  jurors 
not  having  been  called  over  in  court,  at  or  after 
ten  o'clock,  the  hour  named  in  the  summons, 
only  ten  of  the  special  jurors  appeared  and 
were  sworn  on  the  said  jury.  It  was  held, 
the  errors  so  assigned  were  invalid,  as  they 
oontradioted  the  record,  which  must  be  consi- 
dered  as  containing  a  statement  that  all  the 
requisites  for  having  a  sufficient  jury  had  been 
obeerved,  and  that  the  Court  sat  at  a  time 
when,  and  waa  otherwise  constituted  so  that  it 
could  properly  ezeraise  jurisdiction.  Also,  that 
these  and  like  objections  are  not,  for  all  pur- 
poses, admitted  by  demurring  to  the  assignment 
of  errors,  but  only  so  when  properly  assigned 
and  lawfully  assignable  as  ground  of  error. 
Semhle — If  p^intiff  had  sustained  any  real  injus- 
tice by  the  errors  complained  o^  his  remedy 
was  to  have  applied  by  motion  to  the  Court, 
when  the  Court,  in  the  exerotse  of  its  equitable 
jurisdiction,  would  have  interfered,  if  necessary. 
Irwin  V.  Orey,  C.P.  818 

Ebtoppkl — Foreign  judgment.  See  Marine  In- 
surance. 

—  See  Bailment.  Carriers  by  Bailway.  Land- 
lord and  Tenant. 

Etidknob— Plaintiff  agreed  in  writing  to  purohase 
certain  furniture  of  defendant,  and  by  the 
agreement  defendant  was  authorited  to  settle  an 
action  of  C.  v.  L.  In  an  action  by  plaintiff 
against  defendant  for  not  settling  the  action  of 


C,  T.  X,  evidimoe  was  oflbred  and  reeeived  of  n 
distinct  oral  agreement  to  settle  that  action, 
made  on  the  same  occasion  as^  and  immediately 
before  the  written  agreement ;  and  the  juij 
found  that  such  an  oral  agreement  was  made. 
The  evidence  was  held  admissible,  and  on  the 
finding  of  the  jary  plaintiff  was  held  entitled  to 
a  verdict.  LiniUey  v.  Laoqf,  C.P.  7 

—  A  statement  by  a  servant,  not  made  within 
the  scope  of  his  authority,  is  not  admissible. 
The  OreoU  Western  RaSL  Co.y.  WtUig,  C.P.  195 

—  of  right  of  shooting.    See  Grame. 

—^  to  explain  written  eontraot.    See  Gontraet. 


—  Presomption  of  liabiUty  to 
from  feets  of  ancient  indosure.    See 


Tender  of,  at  trial.    See  Trespass  for  Mesne 

Prefits. 

—  See  Negligence. 

Exboutob — To  trover  and  liiistissB  for  taking 
goods  of  plaintiff  as  administrator,  a  plea  that 
Uie  claims  arose  by  reason  only  of  defesidant 
being  executor  dc  torn  tori  of  the  intestate  before 
grant  of  administration  to  plaintii!^  and  that 
before  such  grant  defendant  fully  administered 
all  the  estate  which  had  come  to  his  hands,  is  bad. 
Mlwarthff  V.  Sandford,  Ex.  42. 

ExTRADinoir  Tbeatt— Upon  a  requisition  made 
by  the  United  States  for  thd  extradition  from  Uiis 
country  of  a  person  eharged  with  oommitting 
forgery,  if  the  offence  committed  did  not  amonnt 
to  forgery  by  the  law  of  England  and  of  die 
United  States  (the  two  contraeting  parties  to 
the  Treaty  of  Extradition  referred  to  in  6  ft  7 
Viet.  c.  76.  s.  ]),  the  peraon  charged  is  n<»t  liable 
to  be  given  up  by  this  country.  In  re  Wmdaor, 
Q.B.  186;  M.C.  168 

Faotobt— Covering  crinoline  steel  with  cotton- 
thread.  Whymper  v.  fftamey,  C.P.  200;  M.C. 
113 

Fbmb  Covbbt.  See  Aduiowledgment  of  Deed. 
Baron  and  Feme. 

FiBHBBT.    See  Prescription  Act 

FiXTDBBS — ^By  a  lease  of  land  intended  to  be  used 
for  saltworks,  the  lessees  covenanted  that  tiiey 
would  erect  certain  buildings  and  work%  and 
that  they  would  at  the  determination  of  the 
term  *<  leave  at  the  disposal  of  the  lessws  aU 
the  fixed  materials  of  what  nature  or  kind  soever 
that  should  be  in  or  about  the  said  intended 
wychhouses  or  saltworks,  or  anyways  relating 
thereto,  save  and  except  all  the  salt-pans  and 
other  movable  articles  made  use  of  at  all  or 
at  any  of  the  said  wychhonsss  or  saltworks^* 
which  they  the  lessees  were  to  take  away  fer 
their  own  use  and  benefit.  The  intersst  of  tlie 
IssssBB  became  afterwards  vested  in  the  defen- 
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dants,  who  took  upon  themielveB  the  perform- 
iince  of  the  above  coTenaiit,  and  who  also  oove- 
nanted  that  they  would  yield  up  poiseerion  of 
the  premises,  with  all  erectioDs,  buildings  and 
improvements,  together  with  the  cisterns,  doors, 
&o.,  and  "also  all  other  fixtures  and  appurte- 
nances of  what  kind  or  nature  whatsoever  which 
should  be  used  in  or  about  the  buildings/'  but 
as  to  the  salt-pans  and  other  articles  nutde  use 
of  at  all  or  any  of  the  said  wyohhouses,  ko., 
and  belonging  to  the  defendants  and  their  assigns, 
they  should  betkt  liberty  to  take  and  carry  away 
from  off  the  said  premises,  upon  making  good 
all  such  injury  or  damage  as  the  said  wychhouses, 
&c.  might  sustain  in  consequence  of  such  removal, 
"  with  an  option  to  the  lessors  of  purchasing 
any  part  of  the  salt-pans  or  other  movable 
articles."  The  defendants  sunk  a  brine-shaft 
and  erected  an  apparatus  for  working  it,  and 
underlet  the  premises  on  the  13th  of  I^cember 
1861.  ThepUintiffs,  onthe28rdof  Junel862, 
wrote  a  letter  demanding  possession,  as  the 
underletting  gave  them  a  right  of  re  entry  on 
the  land,  and  an  action  of  ejectment  was  brought 
on  the  7th  of  Jaly  1862.  Between  the  18th  of 
January  and  the  17th  of  March  1868,  defendants 
sold  and  removed  a  number  of  fixtures,  &c., 
and  on  the  last-mentioned  day  they  confessed 
judgment  in  the  action  of  ejectment.  It  was 
held,  that  under  the  above  covenants,  defendants 
had  a  right  to  take  away  such  fixtures  as  could 
properly  be  called  tenant's  fixtures^  and  they 
were  entitled  to  a  reasonable  time  after  the 
receipt  of  the  letter  of  the  28rd  of  June  1862, 
within  which  they  might  remove  them.  Sumner 
V.  BnmUow,  Q.B.  180 

FosBioir  Attachment — Proceedings  by  foreign 
attachment  in  the  Mayor's  Court  of  the  city  of 
London,  oommenced  after  the  death  of  the  cre- 
ditor of  the  garnishee,  whose  debt  is  attached, 
are  null  and  void.  In  an  action  by  an  adminis- 
tratrix for  a  debt  due  to  M,  the  intestate,  defen- 
dants pleaded  to  the  further  maintenance  that 
the  debt  sued  for  had  been  attached  in  the 
Mayor's  CSourt,  in  a  suit  instituted  by  K. 
against  the  intestate^  that  a  regular  judg- 
ment had  been  obtained  by  K.  in  such  court, 
and  that  execution  had  issued  thereon  against 
defendants  as  garnishees,  and  that  after  the 
commencement  of  this  action  defendants  as  gar- 
nishees paid  the  said  debt  to  K.  for  the  purpose 
of  satisfying  such  judgment.  Replication,  that 
at  the  time  of  affirming  the  plaint  in  the  Mayor's 
Court,  M,  the  intestate,  was  dead.  Rejoinder, 
that  at  the  time  of  affirming  the  said  plaint,  no 
one  had  administered  to  the  estate  of  M,  the 
intestate,  but  that  before  execution  was  had  by 
K.  plaintiff  took  out  letters  of  administration  to 
the  estate  of  K,  and  might,  according  to  the 
practice  of  the  Mayor's  Court,  and  the  custom 
of  the  city  of  London,  have  appeared  to  the  said 
plaint  and  defended  the  same,  or  might  have 
dissolved  the  said  attachment  and  defended  the 
said  plaint.  It  was  held,  on  demurrer,  that 
plaintiff  was  not  estopped  as  against  defendants 
from  shewing  the  nullity  of  the  proceedings  in 
the  Mayor's  Court,  and  defendants  could  not 
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avail  themselves  of  the  payment  to  K.  as  any 
defence  to  the  action,  ^^art — whether  the 
debt  sued  for  by  the  administratrix  was  attached 
at  all,  inasmuch  as  there  was  no  debt  due  to 
the  intestate  at  the  time  of  the  attachment  as 
the  intestate  was  then  dead.  MaUhey  v.  Wiu- 
man,  C.P.  216 

FoBKiON  Judgment.    See  Marine  Insurance. 

FoBOEBT.    8ee  Extradition  Treaty. 

Fbaudb,  Statute  of— To  make  a  valid  verbal 
contract  for  the  sale  of  goods  above  the  value  of 
101.  where  nothing  has  been  given  to  bind  the 
bargain  or  by  way  of  part  payment  binding  upon 
the  vendee,  there  must  be  an  acceptance  and 
actual  receipt,  and  such  acceptance  must  be 
made  with  the  consent  of  the  vendor;  and  until 
such  acceptance,  the  property  in  the  goods  is 
not  changed  and  the  vendor  may  exercise  his 
right  to  rescind  the  contract.  And  if,  under 
such  circumstances,  the  contract  has  been 
rescinded,  no  act  on  the  part  of  the  vendee,  or 
of  his  assignees  in  case  of  his  subsequent  bank- 
ruptcy, can  affect  an  acceptance  so  as  to  change 
the  property  in  the  goods.  Goods  purchased 
under  such  a  contract  and  sent  by  the  vendor  to 
a  railway  station,  consigned  to  the  order  of  the 
vendee,  are  not,  whilst  lying  at  the  station, 
waiting  the  order  of  the  vendee,  and  before  any 
order  given  or  other  act  done  by  him  constitu- 
ting an  acceptance  of  the  goods,  in  his  "pos- 
session, order  or  disposition,"  with  the  consent 
of  the  true  owner,  so  as,  upon  his  bankruptcy, 
to  give  his  assignees  any  right  to  them  under 
12  ft  18  Vict.  c.  106.  s.  125,  notwithstanding 
the  goods  were  no  longer  in  tranHiu,  and  the 
right  of  stoppage  therefore  did  not  exist.  Smith 
V.  ffudson,  Q.B.  U5 

-^—  Defendants  agreed  by  parol  to  purchase  of 
plaintiff  four  specific  stacks  of  cotton  waste  at 
is.  9d.  per  pound.  They  sent  their  own  packer 
with  their  sacks  and  their  own  carts  to  fetch  it; 
their  packer  packed  the  waste  into  eighty-one 
sacks,  twenty-one  of  which  were  weighed  and 
then  loaded  on  defendants*  cart  and  taken  to 
defendants'  premises;  the  rest  of  the  sacks  were 
not  weighed.  On  arrival  of  the  twenty-one 
sacks  at  defendants'  premises  they  refused  to 
accept  any  portion  of  the  waste,  on  the  ground 
that  it  was  of  inferior  quality;  and  it  was  held, 
the  property  in  the  waste  passed  to  defendants, 
and  that  tiiere  was  sufficient  evidence  of  an 
acceptance  and  receipt  to  satisfy  the  Statute  of 
Frauds.    Kenhaw  v.  Ogdm,  Ex.  159 

Fbsioht.     See  Bill  of  Lading.     Charter-Party. 

Game— The  80th  section  of  1  ft  2  Will.  i.  c.  82, 
which  makes  it  an  offence  to  ''commit  a  tres- 
pass by  entering  or  being  in  the  daytime  upon 
any  land  in  sefut)h  of  game,"  does  not  apply  to 
a  case  where  the  ganM  alleged  to  be  seardied 
for  was  dead  at  the  time.  Kenyon  v.  H<uri,  Q.B. 
158;  M.C.  87 

— ^  The  tenant  of  P.  shot  game  upon  land  which 


xvm 


INDEX, 


[N.a 


wms  ooeopied  by  him  m  tfloaat.  Beibrs  th« 
oommeDoemeiit  of  th«  tenanoy  P.  had  gnmted 
the  right  of  ahooting  over  the  land  to  6.  The 
tenant  having  heen  Rummoned  before  Jastioee 
wan  oonncted  of  killing  game  npon  the  evidence 
of  O.  that  he  had  the  exclorive  right  of  ihooting 
over  the  land  ;  that  he  preierved  the  game 
there;  that  he  had  given  no  permiaaion  to  the 
tenant  to  shoot;  and  that  the  tenant  had  killed 
game  at  the  time  in  question.  It  was  held,  that 
upon  this  evidence  the  Justices  ought  not  to 
have  convicted  the  tenant,  inasmuch  as  there 
was  not  sufficient  evidence  that  the  right  of 
shooting  was  in  6.  without  the  production  of  the 
deed.     JBarkar  v.  Davit,  Q.B.  168;  M.G.  140 

Gaki  (eonimued) — The  appellant  was  found  with  a 
net,  and  for  the  parpose  of  taking  game,  upon  cer- 
tain land,  which  had  a  hedge  on  either  side,  and 
a  metalled  road  running  through  it.  Between 
the  road,  on  both  sides  of  it^  and  the  hedges  the 
land  was  waste  land  varying  in  extent;  and  it 
was  held,  this  land  was  not  either  open  or  in- 
dosed  within  the  meaning  of  9  Gleo.  4.  o.  69. 
s.  1.  Veytey  v.  Ho$km»;  ffarrig  ▼.  ffotkin*, 
Q.B.  165;  MO.  97 

»— '  Aiding  and  abettingin  trespass  in  pursuit 
of  game.  Staeey  v.  WhUekwrwt,  C.P.  248; 
M.C.  94 

■  A.  let  a  &rm  to  B,  reserving  the  exclusive 
right  of  "  hunting,  shooting,  fishiuff  and  sport- 
ing,** and  afterwards  let  to  C.  the  exclusive 
right  of  "  shooting  and  sporting  over,  and  taking 
the  game,  rabbits  and  wildfowl  upon**  the  hrm, 
and  covenanted  with  G.  for  his  quiet  enjoyment 
of  such  right  without  interruption  from  persons 
claiming  through  him.  B.  shot  rabbits  and 
grubbed  up  a  large  quantity  of  gorse,  fto., 
whereupon  C.  brought  an  action  against  A.  It 
was  held,  first,  that  B.  had  no  right  to  shoot 
rabbits,  and  that  his  act  therefore  was  a  wrong- 
Ail  one,  for  which  A.  was  not  liable;  secondly, 
that  B.  was  entitled  to  grub  up  the  gorse,  A^. 
in  the  reasonable  use  of  the  land  as  a  fiirm,  and 
that  there  was  no  implied  covenant  with  C.  that 
this  should  not  be  done,  and  that  A.  was  there- 
fore not  liable  for  such  act  of  B.  J^ryu  v. 
EfOQM,  C.P.  261 

— ^  Gamestarted  and  killed  on  the  land  of  another 
becomes  the  absolute  property  of  the  owner  of 
the  land,  and  not  of  the  captor,  even  though  it 
may  be  killed  and  carried  away  in  one  continuous 
act  QyLwrt — whether  there  would  be  any  dif- 
ference if  the  game  were  started  on  the  land  of 
one  person  and  killed  on  that  of  another.  BUtdu 
V.  E%gg%  (House  of  Lords),  C.P.  286 

Gamiko — Persons  tossing  up  halfpence  and  betting 
money  on  the  number  of  heads  and  tails,  are 
not  guilty  of  an  offence  under  the  5  Geo.  4. 
o.  88.  s.  4,  which  makes  liable  to  be  convicted  of 
being  a  rogue  and  vagabond  "every  person 
playing  or  betting  in  any  highway,  at  or  with 
any  table  or  instrument  of  gaming,  at  any  game 
or  pretended  game  of  chance.*'  WaUfmy,  Martin, 
Q.B  74;  M.C.  58 


—  Dfifaodant  was  in  the  habit  of  iwsmting  to 
a  oertun  tree  in  Hyde  Paik  for  the  pupose  of 
making  bets  on  horse  raoes.  He  there  reeeived 
deposits  on  sndi  bets  from  many  penonsy  and 
fhxn  the  plaintiff  among  othersi  It  was  held, 
by  the  Court  of  Exchequer  Chamber,  reverng 
the  judgment  of  the  Court  of  ComiDon  Pleas 
(page  46),  that  defendant  was  not  a  penonfrom 
whom  plsintiff  could  rsoover  his  d«^M)sit  under 
section  5.  of  161c  17  Vict.  e.  119,  siiKse  the  spot 
in  Hyde  Park  whidi  the  defendant  liequsiiled 
was  not  a  **  place**  within  the  meaning  of  the 
act.    J>(^geli  v.  CaUenu  (Ex.  Ch.),  aP.  159 


Gaol — A  commitment  by  Jostaees  for 
payment  of  poor-rates  is  in  the  nature  of  einl 
procew,  and  the  proper  prison  for  a  peraoa  so 
committed  by  the  Justices  of  Middlesex  is  the 
prison  in  Whiteeross  Street.  Jt  v.  t&e  Oowtnur 
oftkeDOU/rePriatrnforLcmdommidMiidUaa, 
in  WhiUerom  StrtA,  m»  ikt  Ciijfof  Ltmdom,  Q.B. 
250;  M.C.  198 

Goods  BAHOAnnD  avd  Sold — Elfoetof aooeptaBoe 
of  leaser  quantity  of  goods  than  ordered.  Jforyes 
V.  Goth,  Ex.  165 

See  Sale  of  Goods. 

GuABAxnv— The  Meroanttle  Law  Amendment 
Act,  1856  (19  &  20  Vict.  c.  97).  s.  4,— which 
enacts  that  no  promiss  for  the  debt  or  de&olt 
of  another  made  to  a  firm  oondsting  of  two  or 
more  persons,  or  to  a  single  person  trading  under 
the  name  of  a  firm,  or  for  the  debt  or  defonlt  of 
such  a  firm,  shall  be  binding  in  respect  of  any- 
thing done  after  a  change  in  any  one  or  more 
of  the  persons  constituting  the  firm,  or  the  per- 
son trading  under  the  name  of  the  firm,  unless 
the  intention  of  the  parties  that  sndi  promise 
shall  continue  notwithstanding  wactk  change, 
shall  appear  either  by  express  stipnlatioo,  or  by 
necessary  implication  from  the  nature  of  the 
firm  or  otherwise, — is  only  an  affirmanoe  of  the 
law  of  England  previous  to  the  statute.  Three 
persons  carried  on  the  buriness  of  shipbuilders 
under  the  name  of  "  G.  W.  &  W.  J.  HalL'*  No 
person  of  that  name  had  been  in  the  parlnenhip 
for  some  time,  and  the  plaintiff  and  defendant 
being  both  aware  of  the  oonstitntioo  of  the  part- 
nership, the  defendant  gave  the  plaintiff  the 
following  guarantie: — "In  consideration  that 
you  have  at  my  instance  and  request  consented 
to  open  an  account  with  the  firm  of  G.  W.  fr 
W.  J.  Hall,  ship-builders,  I  hereby  guarantee 
the  payment  to  you  of  the  monies  that  at  any 
time  may  become  due  not  exceeding  5,000^" 
It  was  held,  the  guarantie  ceased  on  the  death 
of  one  of  the  partners,  as  a  contrary  intention 
did  not  appear  by  express  stipulation,  or  by 
neceaaary  implication  from  the  nature  of  the 
firm  or  otherwise.   Backkotue  v.  Mall,  Q.B.  141 

P.  was  employed  by  pUuntifis,  who  were 

coal-merohants^  to  sell  their  coals  on  commis- 
sion, on  the  terms  that  he  was  to  be  answetable 
for  the  price  of  the  coals  sent  out  to  customers 
on  his  order,  and  to  pay  for  them  monthly.    T. 
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giwnmtoed  the  doe  performAnoe  by  P.  of  bia 
engagements  to  the  amount  of  3002.  After  some 
ywa%  P,  not  paying  for  the  ooals  supplied 
aooording  to  his  agreement,  and  owing  plain- 
tiffi^  on  the  coal  account,  above  1,300/.,  plain- 
tifis  required  further  security.  P.  having  stated 
to  the  plaintifib  that  defendant  would  become 
surety  for  him,  plaintifis  prepared  an  agreement, 
which,  after  reciting  the  original  agreement  be- 
tween P.  and  plaintiffs,  the  guarantie  by  T,  and 
that  P.  had  for  some  time  been  salesman  to 
plaintifiEs  on  the  terms  stated,  and  that  in  order 
to  induce  plaintiffs  to  continue  the  arrangement 
with  P.  defendant  had  agreed  to  guarantee, 
went  on  to  provide  that  defendant  should  give 
a  floating  and  continuing  guarantie  to  plaintiffs 
for  three  years  to  secure  the  amount  of  any 
balance  that  might  at  any  time  during  the  three 
years  be  due  from  P.  to  plaintiffs.  This  agree- 
ment was  sent  to  defendant  by  plainttfis,  and 
executed  by  defendant.  It,  however,  did  not 
recite  that  any  debt  was  then  due  from  P.  to 
pUuntififs,  nor  did  plaintiffs  inform  defendant  of 
the  fsct.  Defendant  made  no  inquiry  of  plain- 
tifis.  In  an  action  against  defendant  on  his 
guarantie,  he  pleaded  that  the  guarantie  was 
obtained  from  him  by  fraud  of  plaintiffs,  and 
by  the  fraudulent  concealment  by  plaintiffs  of 
material  fiusts.  It  was  held,  by  the  minority 
of  the  Court  of  Exchequer  Chamber,  that  there 
was  some  evidence,  taking  the  oircumstsnces  of 
the  cam  and  the  recitals  in  the  agreement  toge- 
ther, from  which  a  jury  would  be  justified  in 
saying  that  plaintiflb  had  been  guilty  of  inten- 
tional fraudulent  misrepresentation  to  induce 
the  defendant  to  sign  the  agreement.  Zee  v. 
Janet  (Ex.  Ch.X  C.P.  131 

-^^  Defendant  covenanted  with  plaintiffs  that, 
in  consideration  that  the  plaintiffii  would  give 
oredit  to  one  Taylor,  he  would  be  surety  to  the 
extent  of  1002.  for  any  sum  which  might  from 
time  to  time  be  owing  by  Taylor.  The  deed 
provided  that  no  indulgence,  time,  credit  or 
forbearance  given  or  shewn  to,  or  security  taken 
from,  or  composition  with  Taylor,  should  be  any 
discharge  of  any  liability  under  the  deed,  or 
should  release  defendant  from  observing  the 
provisions  thereof.  Taylor  entered  into  a  deed 
of  composition  with  his  creditors  under  the 
Bankruptcy  Act,  1861,  which  contained  an  un- 
conditional release,  which  plaintiffs  executed. 
It  was  held,  on  the  authority  of  Cowper  v.  Smith, 
that  tbe  composition  deed  was  no  defence  to 
plaintiffs'  claim  for  1002.,  as  by  the  terms  of  the 
guarantie  the  surety  was  not  discharged  by  the 
release  of  the  principal  debtor.  The  union  Bemk 
ofManeheeterfLim,)  v.  Beech,  Ex.  133 

See  Principal  and  Surety. 


Haoknbt  Carriaqb  Lioxkob— The  possession  of 
a  revenue  licence  to  let  hoiies  and  carriages  for 
hire,  under  2kS Will.  4.  c.  120,  does  not  super- 
sede the  neceasity  of  the  proprietor  having  a 
lioence  for  his  carriage  to  ply  for  hire  under  the 
Towns  Police  Clauses  Act,  1847  (10  ft  11  Vict. 
c  89),  sections  87.  and  45.  Buckle  v.  Wright§(ni, 
Q.B.  60;  M.C.4  3 


HiOHWAT— Costs  under  5  ft  6  Will.  4.  o.  50.  s.  98. 
on  indictment  for  non-repair  on  plea  of  guilty. 
R.  v.InhahitanUqf  Denton,  Q.B.  21;  M.C.  13 

— —  Where,  on  the  trial  of  an  indictment,  ordered 
by  Justices  under  25  &  26  Vict.  c.  61.  s.  19.  for 
the  non-repair  of  an  alleged  highway,  the  road 
is  found  not  to  be  a  highway,  the  Court  has  no 
power  to  order  costs.  B,  v.  the  Parith  of  Btuk' 
land,  Q.B.  190;  M.C.  178 

Repairs  of  turnpike-road  out  of  parish  high- 
way-rate. B^own  V.  Svant,  Q  B.  163;  M.C.  101 

^—  Jurisdiction  of  Justices  under  5  ft  6  Will.  4. 
c.  50.  s.  95.  on  summons  against  parish  for  non- 
repair.  R.  y.Johneon,  Q.B.  165;  M.C.  85 


Order  forming  highway  district  must  state 


the  number  of  waywardens  for  each  plaoe. 
R,  V.  the  Justices  of  the  West  Biding  of  York- 
Mrt,  Q.B.  267;  M.C.  227 

crossing  over  railway  on  a  level.  See  Bail- 
ways  Clauses  Consolidation  Act. 

Highway  Ratb — Exemption.  Evidence  of  hamlet 
repairing  its  own  highways.  Dawson  v.  the  Sur- 
veyor of  the  Highways  of  Wilkntghbytoith  Sloothby, 
Q.B.  59;  M.C.  37 

IiTDuaTBiAL  AND  Pbovidbnt  SooixnBS — Au  in- 
dustrial society,  formed  before  the  passing  of 
the  Industrial  and  Provident  Sodeties  Act» 
1862  (which  provides  for  the  incorporation  of 
previously-existing  societies  on  registration,  and 
enacts  that  legcU  proceedings  then  pending  against 
a  trustee  or  public  officer  may  be  prosecuted 
against  the  society  in  its  registered  name,  but 
omits  to  provide  for  pending  claims),  cannot, 
although  subsequently  registered  under  that 
act,  be  sued  as  a  corporation  in  an  action  com- 
menced after  the  passing  of  the  act  for  a  debt 
incurred  previously  thereto.  So  he|d  on  the 
authority  of  Dean  v.  Mdlard,  Linton  v.  the 
Blakeney  Joint  Cooperative  Industrial  Soc,, 
Ex.211 


Infant  —Power  to  contract  for 
Solicitor  and  Client. 


necessaries.    See 


Injunotion — Where  plaintiff  in  an  action  for  a 
nuisance,  under  section  82.  of  the  Common  Law 
Procedure  Act,  1854,  obtained  an  order  for  an 
injunction  ex  parte,  which  was  silent  as  to  ooots^ 
and  the  writ  issued  to  restrain  the  nuisance,  and 
also,  under  section  32.  of  the  Common  Law 
Procedure  Act,  1860,  for  the  payment  of  the 
costs,  plaintiff  will  not  be  allowed  to  prooeed  to 
recover  the  costs  of  the  injunction  before  the 
trial.     QrindUy  v.  Booth,  Ex.  135 

Inspbotion  of  DoouicxNTB— The  Court  will  allow 
defendant  in  an  action  for  breach  of  promise  of 
marriage  (as  in  other  cases  of  contract)  to  inspect 
and  take  copies  of  letteni  in  plaintiff's  possession 
written  by  defendant  to  plaintiff.  Stone  v. 
Strange,  Ex.  72 
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Ikburanob  against  Accident — A  policy  for 
insuring  payment  of  a  man  of  money  in  case 
the  insured  should  be  injured  by  accidental 
violence  and  die  from  the  direct  effect  of  such 
accident,  was  subject  to  the  following  condition: 
"  this  policy  insures  against  all  forms  of  cuts, 
stabs/*  &c.,  when  accidentally  occurring  from 
material  and  external  cause,  where  such  acci- 
dental injury  is  the  direct  and  sole  cause  of  death 
to  be  insured/'  but  it  does  not  insure  against 
death  or  disability  arising  from  rheumatism, 
gout,  hernia,  erysipelas,  or  any  other  disease  or 
cause  arising  within  the  system  of  the  insured 
before  or  at  the  time  or  following  such  accidental 
injury.  It  was  held,  the  insurers  were  liable 
under  such  policy  where  the  insured  died  from 
hernia  caused  by  external  violence.  Fitton  v. 
the  Accidental  Death  Intur.  Co.,  G.P.  28 

Inbubanck  against  Firb — A  damage  sustained 
by  atmospheric  concussion  caused  by  an  explo- 
sion of  gunpowder  at  a  distance,  is  not  a  daniage 
insured  against  by  a  policy  for  the  payment  of 
such  loss  or  damage  as  should  be  occasioned  by 
fire  to  the  property  thereby  insured.  Everett  v. 
the  London  Asmr.  Co.,  G.P.  299 

Insurance  on  Sbips.    See  Marine  Insurance. 

Interest — A  letter  of  application  for  a  loan 
"  until  a  certain  day,**  which  does  not  shew  an 
obligation  to  pay  on  the  face  of  it,  is  not  "  an 
instrument  by  virtue  of  which  the  debt  is  pay- 
able at  a  certain  time,"  within  the  meaning  of 
3  &  4  Will.  4.  c.  42.  s.  28.  Taylor  v.  HoU, 
Ex.  1 

Interrogatories — In  allowing  a  party  to  deliver 
interrogatories  to  the  opposite  party,  the  Court 
will  take  as  a  guide  the  rules  and  principles 
acted  upon  in  the  courts  of  equity  as  to  bills  of 
discovery,  although  it  will  not  consider  itself  to 
be  fettered  by  those  rules.  In  an  action  of  eject- 
ment the  Court  will  not  compel  the  defendant 
to  answer  interrogatories  where  the  answer 
would  tend  to  shew  that  he  had  incurred  a 
forfeiture  of  his  lease  by  reason  of  his  having 
underlet  the  premises.  Pye  v.  ButUrfiM, 
Q.B.  17 

The  Court  will  not  allow   interrogatories 

before  declaration,  at  least  where  the  plaintiff 
does  not  shew  in  his  affidavit  what  his  cause  of 
action  is.  Anonymoue  v.  Parr,  Q.B.  95 


Discretion  of  Judge  in  allowing  or  rejecting 


interrogatories.  PhiUipt  v.  Lewin,  Ex.  87 


Interrogatories  will  not  be  allowed  in  an 


action  of  libel  if  they  tend  to  charge  defendant 
with  an  indictable  ofienoe.  Baher  v.  Lane, 
Ex.  57 

—  Interrogatories  may  be  put  to  a  plaintiff  to 
ascertain  the  true  measure  of  damage  he  has 
sustained,  and  so  guide  defendant  as  to  the 
amount  he  may  fairly  pay  into  court  WrighA 
V.  Goodlake,  Ex.  82 


Joint  Tenants.  See  Landlord  and  Tenant. 

JuRiSDionov — Power  of  Court  over  its  prooedare. 
See  Payment  into  Court. 

JuRT — Neglect  to  summon  and  call  in  coart  special 
jurors.    See  Error  in  Fact. 

Justice  OF  the  Peace  >- Jurisdiction  of.  Summary 
conviction  without  information.  Irregularity. 
24  k  25  Vict.  c.97.  s.52.  Tumtry.  the  Pmt- 
masterOeneral,  Q.B.  37;  M.C.  10 

Landlord  and  Tenant — One  or  two  joint-tenants 
may  demise  his  or  their  portions  to  another,  so 
as  to  create  the  relationship  of  landlord  and 
tenant  between  them,  with  a  right  to  diatrain 
in  respect  of  rent  in  airear.  'Dius,  three  oo- 
executors  may  agree  that  one  shall  hold  land, 
devised  to  them  in  trust,  at  a  fixed  rent,  and 
if  the  rent  fidls  into  arrear,  he  may  be  dtatraioed 
upon  in  respect  of  it.  Semhle,  also,  that  when 
he  has  taken  possession  and  has  paid  rent,  ha 
would  be  estopped  from  denying  their  right  to 
distrain.  Cowper  v.  Fletcher,  Q.B.  187 

Goods  in  the  possession  of  a  pawnbroker  as 

security  for  money  advanced  cannot  be  distrained 
for  rent.  In  an  action  by  the  pawnbroker  to 
recover  goods  distrained  under  such  oircum- 
stances»  the  pawnbroker  is  entitled  to  recover 
the  full  value  of  the  goods.  Swire  v.  Leaek, 
G.P.  160 


—  Defendant  was  lessee  of  a  house,  and  plaintiff 
one  of  the  reversioners  and  leasors.  Before  the 
end  of  the  lease  the  lessors  agreed  verbally  with 
M.  that  he  should  have  a  lease,  to  commence  at 
the  end  of  that  of  defendanti  the  house  to  be 
pulled  down  by  M.  and  new  premises  built  by 
him.  Defendant  left  the  house  out  of  repair  at 
the  end  of  the  lease.  M.  afterwards  entered, 
and  some  time  after  that  the  verbal  agreement 
was  put  into  writing,  and  the  house  pulled  down. 
Plaintiff  brought  an  action  against  defendant 
on  a  covenant  in  his  lease  for  not  keeping  and 
yielding  up  the  house  in  good  repair;  and  it 
was  held  the  jury  were  not  compelled  to  give 
only  nominal  damages.  RawUnge  v.  Morgam, 
G.P.  185 


Where  a  tenant  is  allowed  to  hold  over  alter 

the  expiration  of  his  lease,  it  is  a  queetion  of 
fact  for  the  jury  on  what  terms  he  continues  to 
hold.  Keceipt  of  rent  by  remainderman  no 
evidence  of  a  holding  over  under  the  terms  of 
the  lease.  Oakley  v.  Mondk,  Ex.  187 

^^  See  Covenant  to  Repair.  Damages.  Fixtures. 

Lands  Clatjseb  Consolidation  Act — Where 
lands  have  been  taken,  the  claimant,  in  order 
to  bring  himself  within  section  68.  of  8  Vict, 
c  18,  must  give,  in  his  notice  for  a  jury, 
such  reasonable  information  as  to  his  interest 
as  will  enable  the  promoters  to  judge  whether 
they  will  pay  the  whole  claim,  or  what  amount 
they  ought  to  offsr ;  and  where  the  claimant  ia 
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oooupier  under  a  loase  for  yean,  it  is  not  roffi- 
oient  to  state  in  the  notice  that  he  "holds  under 
a  lease.**  Cameron  v.  the  Charing  Crou  Rail, 
Co.  commented  upon.  EeaUy  v.  the  Thama 
Valley  JRaU.  Co.,  Q.B.  62 

—  By  the  216th  and  217th  sections  of  a  local 
act  for  making  a  railway  (containing  similar 
provisions  with  those  in  the  127th  section  of 
the  Lands  Clauses  Consolidation  Act),  lands 
acquired  by  the  company  under  the  provisions 
of  the  act,  but  which  should  not  be  required  for 
the  purposes  thereof,  were  to  be  sold  within  ten 
years  after  the  passing  of  the  act,  and  if  they 
were  not  so  sold,  they  were  to  vest  in  and 
become  the  property  of  the  owners  of  the  lands 
adjoining  thereto,  in  proportion  to  the  extent 
of  their  lands  respectively  adjoining  the  same. 
It  was  held,  that  this  applied  to  sll  lands  ac- 
quired under  the  provisions  of  the  act,  for  the 
purpose  of  making  the  railway,  and  not  used 
for  that  purpose,  whether  the  land  were  actually 
in  the  poeeession  of  the  company,  or  in  the 
occupation  of  their  tenants.  In  the  year  1861 
plaintiff  brought  an  action  to  recover  the  pos- 
session of  lands  which,  under  the  act,  would 
become  vested  in  him  as  the  owner  of  adjoining 
land;  in  1863,  the  company,  in  promoting  an- 
other private  act,  got  a  dause  inserted,  to  the 
effect  that  the  respective  periods  limited  for  the 
sale  of  superfluous  lands  were  to  be  extended 
for  five  years  from  the  passing  of  the  act.  The 
vested  interest  of  plaintiff,  if  he  had  any  at  all, 
had  vested  in  him  in  the  year  1864.  It  was 
held,  the  clause  so  inserted  in  the  year  1868 
had  no  operation  upon  the  claim  of  plaintiff 
Also,  that  the  proper  way  to  apportion  the 
superfluous  lands  among  the  owners  of  the  land 
adjoining  thereto,  was  by  drawing  a  line  from 
the  point  where  the  boundaries  of  two  adjoining 
owners  meet,  to  the  nearest  point  of  the  land 
actually  used  by  the  company.  Moody  v.  Cor- 
belt,  Q.B.  166 

—  If  a  railway  company  during  the  execution  of 
their  works  under  their  special  act  place  a  bridge 
on  a  highway,  up  and  down  and  over  which  bridge 
passengers  must  pass,  instead  of  along  the  level 
highway,  and  so  render  the  access  to  a  publio- 
house  more  difficult,  and  passengers  are  thereby 
deterred  from  going  that  way,  and  there  is  in 
consequence  a  loss  of  trade  to  the  public-house, 
the  tenant  of  the  public-house  cannot  sustain  a 
demand  for  compensation,  under  section  68.  of 
the  Lands  Clauses  Consolidation  Act*  1845,  on 
the  ground  that  his  land  has  been  injuriously 
affected  by  the  works ;  for  no  action  would  have 
lain  against  the  company  had  they  not  been 
authorized  by  their  special  act ;  and  even  if  an 
action  might  have  been  supported,  still  no  com- 
pensation is  claimable,  since  the  damage,  if  any, 
is  of  a  personal  character,  and  not  an  injury  to 
the  land.  So  held  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the  Court  of  Queen*8 
Bench)  by  Erie,  C.J.,  Pollock,  C.B.,  ChawneU, 
B.  and  Pigotif  B.^  diuentientUnu  Byle$,  J.  and 
KeaUng,  J.  Senior  v.  the  Metropolitan  Railway 
Company  and  Cameron  v.  the  Charing   Crou 


Railway    Company   overruled.     Richete  v.  the 
Metropolitan  Rail.  Co.,  (Bxch.)  Q.B.  257 

—  A  party  who  has  a  right  of  shooting  over 
land  by  an  agreement  with  the  owner,  not 
under  seal,  has  not  such  an  interest  as  to  entitle 
him  to  compensation  under  section  68.  of  the 
Lands  Clauses  Consolidation  Act,  1845,  in 
respect  of  such  land  being  taken  by  a  railway 
company  for  the  purposes  of  their  railway. 
Bird  V.  tlie  Great  Eastern  Rail.  Co.,  C.P.  366 


Compensation   for  damage  by  obstructing 


access  to  house.     Herring  v.  the  Metropolitan 
Board  of  Worke,  C.P.  372;  M.C.  224 

Lease— Plaintiff  beinff  in  occupation  of  premises 
under  a  lease  from  J.  F,  which  would  expire  on 
the  4th  of  December  1864,  obtained  from  J.  F. 
a  reversionary  lease  for  t wen W- one  years  and 
twenty-one  days,  to  commence  from  the  said  4th 
of  December  1864,  on  payment  of  a  premium. 
In  November  1863  J.  F.  died,  and  it  turned 
out  he  had  no  power  to  grant  Uiis  reversionaiy 
lease.  F.  V,  who  was  entitled  to  the  premises 
on  the  death  of  J.  F,  refused  to  ratify  the  said 
lease,  and  the  plaintiff  was  obliged  to  accept 
a  lease  from  F.  Y.  to  commence  on  the  25th 
of  December  1864,  for  seven  years  only,  at  a 
greater  rent.  Plaintiff  brought  an  action  against 
the  executor  of  J.  F.  on  a  covenant  for  quiet 
enjoyment  contained  in  the  void  lease;  and  it 
was  held,  first,  that  a  plea  that  plaintiff  had 
never  entered  into  possession  of  Uie  premises 
under  such  lease  was  bad;  secondly,  that  on  a 
plea  that  F.  Y.  did  not  claim  the  premises  from 
plaintiff  or  threaten  to  oust  him  from  the  posses- 
sion thereof,  plaintiff  was  entitled  to  judgment; 
thirdly,  that  plaintiff  was  not  merely  entitled  to 
recover  the  premiums  and  expenses  of  the  void 
lease ;  but  was  entitled  to  recover  the  difference 
between  the  expenses  of  the  void  lease  and  the 
lease  granted  by  F.  Y,  and  also  the  difference 
between  the  respective  values  of  such  leases^ 
but  that  in  calculating  such  differences  in  valuer, 
the  transaction  was  not  to  be  considered  in  the 
nature  of  a  compulsory  sale,  and  that  the  ex- 
penses of  counsel,  &c.  were  not  recoverable. 
Lock  V.  Furu,  C.P.  201 

Declaration  for  breach  of  covenants  con- 
tained in  a  fiurming  lease,  dated  24th  of  Decem- 
ber 1851,  and  made  between  plaintiff  of  the  first 
part,  defendant  of  the  second  and  Y.  of  the  third 
part,  whereby  plaintiff  and  Y.  (so  fiir  only  as 
they  legally  could  or  might,  according  only  to 
their  respective  estates  and  interests)  demised 
to  defendant  a  farm  for  a  term  of  fourteen  years 
from  the  25th  of  March  1851.  Plea,  that  at  the 
time  of  execution  of  the  deed  plaintiff  was  pos- 
sessed of  the  premises  for  the  residue  of  a  term 
of  years  in  case  plaintiff  should  so  long  live,  and 
the  reversion  of  the  premises  liter  the  expiration 
of  the  estate  of  plaintiff  then  was  vested  in  Y,  and 
that  the  indenture  was  never  executed  by  Y.  as 
his  deed,  and  that  there  never  was  any  demise 
by  plaintiff  and  Y.  to  defendant  of  the  premises, 
and  that  there  never  was  any  consideration  for 
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the  ezeooiioD  of  tlie  indenture,  or  of  defen<Uiit*8 
part  of  the  same.  On  demurrer,  it  was  held  the 
plea  was  bad,  as  it  was  expreoaly  stated  in  the 
lease  that  plidntiff  and  T.  demised  so  fitr  only  as 
they  legally  could  or  might,  according  only  to 
their  respective  estates  and  interest^  and  that 
Uierefore  defendant  had  reoeiTed  the  considera- 
tion for  which  he  stipulated,  via.  a  lease  for  four- 
teen years,  if  plaintiff  should  so  long  live.  ITois 
▼.  Onek,  Ex.  4 

LiABK  {eantintied) — ^A  lease  for  twenty-one  yean^ 
expressed  to  be  '^  determinable,  nevertheless,  in 
seven  or  fourteen  yeaM,  if  the  said  parties  hereto 
shall  so  think  fit,*'  is  determinable  only  by  con- 
sent of  both  the  parties^  although  it  may  have 
been  their  intention  to  give  the  option  to  either 
alone.  Fowell  v.  Franier,  Ex.  6 

■  ■'  To  detinue  by  an  administrator  for  a  title- 
deed  whereby  defendant  demised  land  and 
premises  to  the  intestate  for  an  unexpired 
term  of  fourteen  years,  defendant  plouled 
that  the  deed  was  a  farming  lease,  at  a  yearly 
rent,  with  various  farming  covenants,  and 
that  after  the  death  of  Uie  intestate,  and 
upon  grant  of  administration,  defendant,  pur- 
suant to  the  terms  of  the  lease,  reentered  for 
breach  of  covenants,  and,  thereupon,  the  title- 
deed  became  defendant's  title-deed,  and  the 
lessee  ceased  to  have  any  interest  in  it.  It  was 
held,  this  plea  was  no  answer  to  the  action,  and 
that  plaintiff  was  entitled  to  the  deed.  Blwwiky 
▼.  Sfmdfard,  Ex.  42 

Beeervation  out  of.     See  Deed. 


See  Bankrupt    Covenant  to 


LiOAOT  DuTT— Under  section  8.  of  18  &  14  Viot. 
e.  97f  the  Court  will  grant  an  attachment  abso- 
lute in  the  first  instaiuM,  against  a  person  with- 
holding legacy  duty,  who  has  fiuled  to  shew 
cause  why  he  should  not  pay  the  money  to  the 
Receiver  General  of  Inlsnd  Revenue.  In  rt 
Eoion,  Ex.  87 

See  Domidl. 

Libel — Plaintiff  charged,  as  a  libel  upon  him,  a 
notice  published  by  defendants,  a  rsilway  com- 
pany, which  stated  that  plaintiff  had  been  con- 
victed by  Justices  of  an  ofienoe  against  defen* 
dants'  by-laws  and  fined,  with  an  alternative  of 
three  weeks*  imprisonment;  the  alternative  in 
the  conviction  was  really  ^urteen  days.  It  was 
held,  it  was  a  question  for  the  jury  whether  the 
statement  charged  as  libellous  was  or  was  not 
substantially  true,  and  that  the  inaccuracy  of 
the  statement  did  not  necessarily  make  it  libel- 
lous. AUxwndtr  v.  North-Eaniem  Rail  Co., 
Q.B.  152 

^  What  amounts    to  defamatory  matter,  as 

being  a  disparagement  to  character.    Fray  v. 
Fray,  C.P.  45 


after  the  oommsncemeBt  of  the  mit,  plaintiff 
and  defendant  agreed  to  accept  certain  mutual 
apologies  to  be  published  by  plaintiff  and  defen- 
dant respectively,  in  certain  weekly  journals 
belonging  to  phuntiff  and  defendant  respeetively, 
in  full  satis&ction  and  dischaige  of  all  causes  and 
rights  of  action  in  the  dedacation  mentioned, 
and  all  damages  and  oosts  sustained  by  plaintiff; 
and  that  in  pursuance  of  the  agreement  defen* 
dant  did  publish  his  part  of  the  mutual  apologies 
in  the  weekly  journal  belonging  to  him,  and 
that  plaintiff  did  also  in  pursuance  of  the  agre»> 
ment  publish  his  part  of  the  apologies  in  tiie 
weekly  journal  belonging  to  him.  It  was  held 
the  plea  was  a  bar  to  the  action  as  an  accord 
and  satis&ction.    Boomy  v.  Wood,  Ex.  65 

See  Interrogatories. 

LnoTATiosa,  Statute  ov— If  by  the  act  of  A.  an 
injury  is  occasioned  to  the  foundations  of  the 
house  of  B,  of  which  B.  has  not  at  the  time  any 
knowledge,  but  which  afterwards  exhibiti  itself 
by  creating  actual  mischief  to  B.*s  house,  B.  is 
not  prevented  by  the  Statute  of  Limitations 
from  maintaining  an  action  for  damages,  though 
more  than  six  years  have  elapsed  sinoe  the  doing 
of  the  act  whidi  was  in  reality  (though  unknown 
at  the  time)  the  origin  of  the  mischief,  for  the 
cause  of  action  reaUy  accrued  when  the  actual 
damage  first  exhibited  itself,  ^odbftmcse  t.  ito- 
fwmi  (House  of  Lords),  Q.B.  181 

LoAH  SooiSTT.  See  Equitable  Pisa. 

Local  Marivb  Boabo-*A  local  marina  board 
appointed  under  the  Merchant  Shipping  Act, 
1854,  to  inquire  into  a  charge  of  aUeged  mis- 
conduct against  the  master  or  mate  of  a  vessel, 
has  a  discretionary  power  as  to  granting  sum- 
monses for  witnesses  for  the  defence:  it  is  a 
proper  course  for  such  Court  before  granting 
the  summonses  to  inquire  who  the  witnesses  are 
and  what  they  are  expected  to  prove,  and  to 
refuse  the  summons  in  respect  of  any  witaeii 
who  can  only  speak  to  matters  clearly  irre- 
levant The  witnesses  summoned  for  the  defSmoe 
are  witnesses  of  the  Court,  and  their  expense  is 
to  be  borne  not  by  the  defendant  but  by  the 
public.  IL  T.  OoUwiridge,  Q.6.  9 

Mardtb  Ikbubavcb — By  a  policy  of  insuraocs  a 
ship  was  insured  from  Liverpool  to  any  port  in 
the  Pacific  Ocean,  *'  and  during  thirty  days' 
stay  in  her  last  port  of  discharge."  In  another 
part  of  the  policy  there  was  £e  visual  printed 
clause,  by  which  she  was  to  be  insured  *'  until 
she  hath  moored  at  anchor  twenty-four  houn  in 
good  safety.'*  She  arrived  at  M,  her  port  of  dis- 
charge, at  7  p.m.  on  the  25th  of  May,  and 
anchoied  there,  and  at  8*45  a.m.  on  the  24th  of 
June  she  was  driven  ashore  and  lost.  It 
was  held  the  loss  was  covered  by  the  policy,  as 
the  thirty  days  had  not  expired  when  it  occurred. 
I%€  Mercantile  Marine  Intmr,  Co,  ▼.  Titkerimg- 
ton,  Q.B.  11 


To  an  action  for  libel  defendant  pleaded  that, 


Sufficiency  of  declaration  of  risk  with  know- 
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ledge  of  Ion  Kt  time  of  granting  the  policy. 
Oledwtanea  t.  the  Corporaticn  of  the  Ro^  Ex- 
change  Auuranee,  Q.B.  80 

—  The  "seaworthiness*'  of  which,  in  the  ah- 
sence  of  express  stipulation,  there  is  an  implied 
warranty  in  every  voyage  policy,  is  a  relative 
term  depending  on  the  nature  of  the  ship  as 
well  as  of  the  voyage  insured  for.  Therefore,  on 
a  policy  '*  on  a  voyage  from  the  Tyne  to  Odessa," 
it  being  shewn  that  the  vessel  was  an  iron 
steamer  of  very  light  draught  of  water,  con> 
struoted  for  river  navigation  only,  that  this  was 
disclosed  to  the  underwriters  before  the  policy 
was  effected  and  the  dimensions  of  the  vessel 
then  stated  to  them,  and  that  (though  it  was 
impossible  to  make  her  fit  to  encounter  the  or- 
dinary perils  of  ocean  navigation)  the  ship  had 
been  made  as  seaworthy  as  her  size  and  con- 
struction would  admit,  the  underwriters  were 
held  liable  on  her  being  lost  by  the  perils  in- 
sured against.  Clapham  v.  Langtan  (Ex.  Oh.), 
Q.6.  46 

—  To  a  declaration  on  a  policy  of  insurance 
upon  freight  on  a  voyage  from  B.  to  Liver- 
pool, averring  a  total  loss  by  perils  of  the 
sea,  defendant  pleaded,  fourthly,  that  the  cargo 
consisted  of  timber  and  wood,  that  R.  is  a  port 
in  British  North  America*  that  the  voyage  com- 
menced after  1st  of  September  and  before  1st  of 
May,  and  the  master  stowed  a  portion  of  the 
cargo  on  deck  contrary  to  16  &  17  Vict.  o.  107. 
ss.  170-2,  and  sailed  without  the  certificate  re- 
quired by  that  statute,  and  that  plaintiff  was  the 
owner  of  the  ship.  Fifth  plea,  the  same  as  the 
iburth,  with  a  ftirther  averment  that  plaintiff 
intended  that  the  vessel  should  sail  so  loaded, 
and  made  the  policy  for  the  express  purpose  of 
protecting  the  adventure.  At  the  trial  the  fol- 
lowing facts  appeared  :  the  whole  of  the  cargo 
that  was  on  freight  was  properly  stowed  below 
deck,  but  the  master  placed  some  spars  on  deck 
to  be  carried  to  Liverpool  for  the  owner,  having 
no  instructions  from  the  owner  to  do  so.  The 
vessel  was  not  made  unseaworthy  by  the  mode 
of  loading,  nor  did  the  owner  know  of  it 
till  after  the  policy  was  made  and  the  ship  had 
siuled.  It  was  held,  first,  that  these  spars  were 
within  the  meaning  of  the  Oustoms  Act,  16  &  17 
Vict.  c.  107.  s.  71  ;  secondly,  that  the  fifth  plea 
was  good,  but  not  proved  ;  thirdly,  that  no  au- 
thority firam  the  owner  to  the  master  could  be 
implied  to  do  that  which  was  unlawful,  though 
the  act  might  be  otherwise  within  the  ordinary 
scope  of  the  master's  authority,  and  though  it 
might  be  done  for  the  benefit  of  the  owner ;  that 
the  master,  therefore,  in  stowing  the  cargo  on 
deck  contrary  to  the  statute,  could  not  be  taken 
to  be  acting  by  the  authority  of  the  owner,  nor 
was  the  owner  bound  by  the  knowledge  of  the 
master ;  and  that  consequently,  on  the  autho- 
rity of  Cunard  v.  Hyde,  the  fourth  plea  was  bad, 
and  the  plaintiff  entitled  to  recover  on  the 
policy.  WiUon  v.  JRankin,  Q.B.  62 

—  If  a  ship  is  submerged  with  cargo  on  board 
and  cannot  be  got  out  without  raising  the  ship. 


the  cost  of  raising  is  general  average,  to  which 
the  cargo  must  contribute.  In  such  a  case,  in 
order  to  ascertain  whether  a  ship  is  a  constructive 
total  loss,  the  sum  to  be  contributed  by  the  cargo 
as  general  average  must  be  taken  into  considera- 
tion; and  if,  after  deducting  that  sum,  the  re- 
maining cost  of  raising,  together  with  the  cost 
of  repairs  of  the  ship,  is  less  than  her  value 
when  repaired,  the  ship  is  not  a  total  loss.  So 
held  by  BlaelAwm,  J,,  Shit,  /.  dissenting  on 
the  latter  points,    ^emp  v.  Hailiday,  Q.B.  283 

—  A  policy  of  insurance  for  twelve  months  on 
ship  and  cargo,  the  ship  being  intended  for 
the  barter  trade  on  thecoastof  Afirica,  contained 
a  stipulation  that  ''outward  cargo  should  be 
considered  homeward  interest  twenty-four  hours 
after  arrival  at  the  first  port  or  place  of  trade." 
By  a  subsequent  clause  uie  policy  was  declared 
to  be  "on  the  ship  valued  at  2,0002.,  cargo 
valued  at  8,0002."  There  was  liberty  given  to 
the  insured  "  to  discharge  load,  unload,  reload, 
sell,  barter,  exchange  and  trade**  any  part  of 
the  cargo.  The  ship  arrived  at  a  place  on  the 
coast  of  Africa  and  there  discharged  a  large  part 
of  her  cargo,  and  after  a  stay  of  more  than 
twenty -four  hours  proceeded  towards  other  ports 
in  order  to  take  in  other  cargo;  before  arriving 
at  her  next  port  of  destination  she  was  totally 
loBt.  It  was  held,  the  insurers  were  not  liable 
to  pay  the  whole  8,0002.,  but  a  proportion  only; 
that  the  valuation  in  the  policy  was  applicable 
to  what  was  substantially  a  full  cai^go,  whereas 
here  there  was  not  substantially  a  full  cargo.  It 
was  held,  also,  that  the  proportion  of  the  8,0002. 
which  the  underwriters  were  liable  to  pay,  was 
to  be  ascertained  by  finding  the  proportion 
which  the  goods  on  board  at  the  time  of  the  loss 
bore  to  a  full  cargo,  and  if  this  proportion  could 
not  be  found,  that  then  the  underwriters  would 
be  liable  as  upon  an  open  policy  underwritten 
for  8,0002.  Tofnn  v.  Harfwd  (Ex.  Oh.),  O.P.  87 

'^—  Declaration  on  a  policy  of  insurance  on  goods 
firom  London  to  a  port  not  alleged  to  be  neutral, 
was  in  the  usual  form,  and  alleged  a  loss  by 
a  peril  insured  against.  Defendant  pleaded  that 
the  goods  were  contraband  of  war,  and  were 
shipped  for  the  purpose  of  being  sent  to  and 
imported  into  a  belligerent  port,  and  ^also  that 
the  ship  was  carrying  goods  and  papers  which 
rendered  her  liable  to  be  seized,  and  that  die 
was  seized  accordingly,  which  was  the  loss  com- 
plained of;  of  all  which  defendant,  at  the  time 
of  signing  the  policy,  was  ignorant.  It  was  held, 
that  the  plea  was  bad,  as,  upon  the  true  inters 
pretation  of  the  first  allegation,  it  was  consistent 
therewith  that  the  ship  was  on  her  voyage  to  a 
neutral  port,  in  which  case  there  was  no  breach 
of  neutrality ;  and  that  the  allegation  that  the 
ship  was  carrying  goods  and  papers  which 
rendered  her  liable  to  be  seized  was  insufficient, 
because  it  was  not  shewn  that  the  goods  were 
plaintiff's  goods,  or  that  he  was  responsible  for  the 
stateof  the  ship's  papers.  Defendant  also  pleaded, 
by  way  of  estoppel,  a  judgment,  by  aforeign  Oourt, 
of  condemnation  of  the  ship  and  cargo,  in  which 
it  was  found,  as  a  ground  of  condemnation,  that 
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the  ship  WM  bdeo  in  whole  or  in  part  with 
artiolet  contraband  of  war,  and  had  them  in  tha 
act  of  transportation  at  tea;  and  that  the  was  not 
truly  destined  to  the  port  of  Matamoimi,  but  to 
■ome  other  port,  and  in  aid  and  for  the  nae  of 
persons  then  at  war  with  the  United  States, 
and  in  violation  of  the  law  of  nations;  and  that 
the  ship's  papers  were  simulated  and  false  as  to 
her  real  destination.  It  was  held,  this  judgment 
did  not  conclusively  find  that  the  ship  had  not 
sailed  for  Matamoms,  or  that  she  had  deviated 
from^  her  voysge,  but  only  that  the  ultimate 
destination  of  the  ship,  or  goods,  or  both,  waa 
some  other  port  than  Matamoras,  and  that  upon 
this  interpretation  of  the  judgment  the  fiscts 
conclusively  found  were  insuflScient.  And  itwna 
held,  also,  per  Brie,  C.J.  and  Byht,  /.,  that 
such  a  judgment  could  not  be  pleaded  as  an 
estoppel.  Bobbi  v.  ffenning,  C.P.  117 

HarivkInsuravci  (tictfUinued) — Wheraastrsoded 
vessel  was  in  danger  of  fikUing  to  pieces,  and  the 
captain  sold  her  cargo,  consisting  of  timber,  be- 
cause  the  expense  of  forwarding  it  to  its  destina* 
tion  would  have  exceeded  its  value  there,  when 
so  forwarded,  the  assured  was  held  entitled  to 
recover  against  the  underwriter  on  a  policy  on 
such  cargo,  for  a  total  loss  without  having  given 
notice  of  abandonment  Famworth  v.  Hyde, 
C.P.  207 

—  By  a  policy  of  insurance  on  a  vessel  against 
capture  and  detention  the  assurers  contracted 
"  to  pay  a  total  loss  thirty  days  after  receipt  of 
official  news  of  capture  or  embargo,  without 
waiting  for  condemnation."  The  vessel  having 
been  detained  under  an  embargo  within  the 
meaning  of  the  policy,  it  was  held,  that  when 
the  thirty  days  after  receipt  of  official  news  of 
such  embargo  had  expired,  the  assured  waa 
entitled  to  recover  for  a  total  loss,  although 
before  action,  but  subsequently  to  such  thirty 
days,  the  embargo  was  taken  off  and  the  vessel 
was  restored  to  the  assured.  Fowler  v.  the 
English  and  Scottitk  Marine  Ineuranee  Co, 
(Lim.),  C.P.  253 

See  Charter-Party.     Payment  into  Court. 

Markit — Meaning  in  Market  and  Fairs  Clauses 
Act,  1847,  of  seller's  "own  shop."  Pope  v. 
Tm«ey,  Q.B.  89;  M.C.  76 

Marriaoh  Skttlimkht— Costs  of.  See  Solicitor 
and  Client. 

Mastbr  and  SxRVAirr— S,  the  agent  of  an  insur- 
ance company,  being  indebted  to  the  company, 
and  being  pressed  for  payment,  it  was  arranged 
that  plaintiff  should  pay  ^e  money  to  the  com- 
pany, and  that  the  company  should  appoint 
nim  and  S.  as  joint  agents,  with  the  same  rates 
of  payment  and  remuneration  as  before.  A  deed 
was  executed,  containing  a  covenant  that  in 
case  the  company  should  at  any  time  thereafter 
"displace"  R.  from  bis  appointment  as  agent, 
then  that  they  should  and  would  fbrthwi^ 
repay  to  plaintiff  the  money  ao  paid  by  him. 


Snbaeqnently,  the  oompany  tranafarred  the 
whole  of  their  bnstneas  and  liabilities  to  another 
oompany,  and  refused  to  pay  plaintiff  the  money 
ao  advanced  by  him ;  and  in  an  action  to  recover 
the  amount  it  was  held,  there  was  an  implied 
covenant  on  the  part  of  the  oompany  that  they 
would  not  do  anything  of  their  own  voluntaij 
act,  by  which  it  should  be  impossible  for  them 
to  keep  8.  in  their  employ  any  longer,  and 
therefore  they  were  liable  in  the  action.  StirUmg 
V.  MaiUand,  Q.B.  1 

—  A  master  cannot  maintain  an  tubdon  per  quod 
ierviUuM  arniiii  against  a  railway  oompany  fi>r 
an  injury  to  his  servant  whilst  a  paaaenger  on 
the  oompany's  railway,  caused  by  a  neglect  of 
their  duty  to  salely  carry  the  servant  aooording 
to  their  oontraet  with  him  aa  such  passfingrr, 
nnleaa  the  master  was  a  party  to  sndi  contract. 
Alum  V.  the  Midlamd  RaU.  Co.,  C.P.  292 

—  Some  bales  of  cotton,  sent  by  defendant  to  a 
warehouse  and  packed  there  carelessly  by  his 
servants  under  uie  direction  of  the  warehouse- 
keeper,  afterwsrda  fell  on  plainti£^  a  aervant  of 
the  owner  of  the  warehouse,  who  was  passing 
by  in  the  oourae  of  his  duty;  and  it  waa  held, 
that  defendant  waa  not  reaponaible.  RamdeUom 
V.  Murray  impugned.  Mwrftky  v.  CwraJUif  Ex. 
14 


■  A  workman  cannot  recover  damagee  from 
his  employers  for  injury  sustained  by  him  while 
at  work  in  their  mill,  and  resulting  from  the 
building  having  been  originally  negligently  con- 
structed, unleaa  peraonal  negligence  be  proved 
againat  hia  employera  themaelvea  (or  againat 
aome  peraon  acting  by  their  orders),  either  in 
having  given  directions  how  the  building  should 
be  constructed,  or  in  having  knowingly  en- 
traated  the  execution  of  the  work  to  an  incom- 
petent peraon.  Brown  v.  ike  Accrimgion  CaUom- 
Spinning  and  Mantrfaeiuring  Co.  (Lim,),  Ex. 
208 

Plaintiff,  a  workman   in  a  coal-mine  of 

defendanta,  received  damage  from  the  fidl  of  a 
atone  from  the  roof  of  the  mine,  whidi  had 
loat  ita  aupport  by  reaaon  of  the  removal 
of  the  coal  below  in  the  ordinaiy  course  of 
working  the  mine.  Defendants'  nnderlooker, 
whose  duty  it  waa  to  auperintend  the  mining 
operationa,  had  negligentiy,  though  the  danger 
had  been  pointed  out  to  him,  omitted  to  prop  up 
the  roof.  The  removal  of  the  coal  and  the  prop- 
ping up  of  the  roof  ought,  in  the  exernae  of  due 
and  reaaonable  care,  to  be  nearly  oontempo- 
raneoua  operationa.  It  waa  held,  that  aa  there 
waa  no  evidence  that  defendanta  had  not  exer> 
ciaed  due  care  in  the  aelection  of  their  nnder- 
looker, nor  in  putting  the  mine  into  a  proper 
condition  before  the  minora  were  aent  into  it, 
they  were  not  anawerable  for  the  injury  caused 
to  plaintiff  by  the  negligence  of  the  underlooker, 
his  fellow-labourer.  Bail  v.  Johuon  (Ex.  Ch.^ 
Ex.  222 

^- —  See  Kegltgence. 
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Mator'8  Court  or  London.    See  Foreign  At- 
taobmeot. 

MsBCAMTiLB  Law  Amsmdmint  Act.    See  Ouft- 
rantie. 

MsBCHAKT  Sbifpino  Aotb,  1862—  By  25  &  26 
Vict.  c.  68.  8.  67»  a  shipowner  is  empowered 
to  land  goods  imported  in  his  ship  from  foreign 
parts  subject  to  the  condition,  that  "  if  before 
the  goods  are  landed  the  owner  thereof  has 
made  entry  for  the  landing  and  warehousing 
thereof  at  any  particular  wharf  other  than 
that  at  which  the  ship  is  discharging,  and  has 
offered  and  been  ready  to  take  deUyery  thereof, 
and  the  shipowner  has  fiiiled  to  make  such  de- 
livery, and  has  also  failed  at  the  time  of  sudi 
aSer  to  give  the  owner  nf  the  goods  correct 
information  of  the  time  at  which  such  goods  can 
be  delivered,  then  the  shipowner  shall,  before 
landing  or  unshipping  such  goods  under  the 
power  hereby  given  to  him,  give  to  the  owner 
of  the  goods  twenty-four  hours*  notice  in  writing 
of  his  readiness  to  deliver  the  goods,  and  shall, 
if  he  lands  or  unships  the  same  without  such 
notice  do  so  at  his  own  risk  and  expense."  It 
was  held,  the  owner  of  the  goods  when  he  makes 
an  offer  to  take  delivery  of  them  must  be  in  a 
condition  to  reoeive  the  same  if  the  ofler  be  then 
accepted  in  order  to  entitle  him  to  the  benefit  of 
such  condition.  And,  further,  that  when  such 
ofier  is  made,  the  shipowner,  if  he  then  £uLi  not 
only  to  make  delivery  of  the  goods,  but  also  to 
give  such  owner  of  the  goods  information  of  the 
time  at  which  they  can  be  delivered,  is  bound  to 
give  the  twenty-four  hours'  notice  above  specified 
before  he  lands  the  goods,  although  he  was  never 
asked  to  give  such  information.  Bererfcrd  v. 
MofUgomerief  C.P.  41 

The  29th  section  of  17  &  18  Vict.  c.  104. 

does  not  authorize  the  making  of  rules  which, 
abolishing  the  distinction  between  paddle-wheels 
and  screws,  in  estimating  the  deduction  to  be 
made  for  space  occupied  by  boilers  and  macbi- 
nery,  substitute  one  uniform  allowance  for  all 
classes  of  steam  vessels,  together  with  a  new 
mode  of  ascertaining  by  admeasurement  such 
i^owanoe.  Tke  City  o/  DubUn  SteamrPaeket 
Co,  V.  7%ompton,  C.P.  816 

See  Local  Marine  Board. 

Mbbokr— PUintiffii  lent  M.  6602.  on  secority  of 
mortgage  of  certain  property,  with  a  covenant 
by  M.  to  repay  the  6502.  with  interest  at  61.  per 
cent.,  on  22nd  of  June  1864 ;  and  as  the  mort- 
gage was  not  a  sufficient  security  for  more  than 
.^002.  the  loan  was  made  on  further  security  of 
the  promissory  note  of  M.  and  two  sureties  for 
1602.  payable  on  demand,  with  interest  at  il.  10s. 
per  cent.  The  promissory  note,  which  it  was 
agreed  between  plaintiffii  and  M.  should  be  a 
collateral  security  to  the  mortgage-deed,  was 
made  and  given  to  plaintifis  on  the  7th  of  De- 
cember 1863,  when  1602.,  part  of  the  loan,  was 
advanced  to  M  ;  but  the  mortgage-deed  was  not 
executed  until  the  22nd  of  December  1863.  The 

Nbw  Skbiks,  84.^  Index,  Cwi.  Law, 


deed  oontained  no  reference  to  the  note,  and  the 
sureties  who  signed  the  note  were  not  parties 
to  the  deed.  It  was  held,  the  debt  secured  by 
the  note  did  not  merge  in  the  deed,  and  that, 
though  the  remedy  on  the  covenant  could  not 
be  enforced  before  the  22nd  of  June  1864,  time 
was  not  given  to  M.  so  as  to  discharge  the  sure- 
ties on  the  note.     Scaler  v.  Mayor,  C.P.  230 

MsTBopoLis  Local  Manaoemzkt  Act  — The 
67  Geo.  8.  o.  xxix.  contains  (amongst  other 
things)  powers  for  the  suppression  of  nuisances, 
within  a  certain  district  of  the  metropolis,  and 
by  section  68,  the  keeping  of  pigs  within  forty 
yards  of  any  street  is  prohibited,  whether  the 
same  be  a  nuisance  or  not.  By  26  &  26  Vict, 
c.  102.  8.  78,  the  powers  of  improving  and 
regulating  streets,  and  for  the  *' suppression'*  of 
nuisances  oontained  in  the  67  Geo.  8.  c.  xxix.  are 
applied  to  a  larger  district.  It  was  held,  dvbi- 
tanfe  Keating,  J.,  that  section  68.  of  67  Geo.  8. 
o.  xxix.,  being  a  power  of  prevention  and  not  of 
suppression,  did  not  apply  to  the  larger  district. 
Ths  Veatry  of  Cheltea  v.  King,  C.P.  47;  M.C.  9 

—  See  Sewers. 

Mbtbopolitan  Bueldinob  AoT*-The  lenee  of  a 
house  for  a  long  term  of  jears,  who  has  underlet 
it  in  different  portions  to  different  tenants,  and 
who  is  in  receipt  of  the  rents  from  such  under- 
lettings,  is  the  "owner"  of  the  party- wall  of 
such  house  within  the  meaning  of  the  Metropo- 
litan Buildings  Act  (18  &19  Vict,  c  122),  not- 
withstanding the  underlettings  create  a  greater 
interest  in  the  under-tenants  than  that  of  a 
yearly  tenancy,  and  he  is  liable  as  such  owner 
to  pay  the  adjoining  owner  a  proportion  of  the 
expenses  incurred  by  the  latter  in  repairing  the 
wall  in  obedience  to  the  requisition  of  the  Com- 
missioners of  Hewers  made  under  that  act.  ffmU 
V.  ffarria,  C.P.  249 

MiNBH — Damage  by  working.    See  Limitations, 
Statute  of. 

MoNBT  €Iad  and  Rbceiyed^K.  had  chartered 
a  vessel  of  defendant  at  the  hire  of  80/.  per 
week,  payable  every  four  weeks  in  advance,  with 
liberty  for  defendant  in  case  of  non-payment 
to  retake  the  ship.  A  month's  payment  of  1202. 
in  advance  being  due,  K.  applied  to  plaintiff  to 
assist  him,  and  plaintiff  gave  K.  a  cheque  for 
602.  payable  to  defendant  or  order,  on  the  terms 
that  K.  should  inform  defendant  that  the  cheque 
was  given  on  the  consideration  of  defendant's 
allowing  the  vessel  to  proceed  on  a  certain  voy- 
age. K.  paid  the  cheque  to  defendant,  but  did 
not  tell  him  of  plaintiff's  conditions.  As  the 
whole  of  the  1202.  was  not  paid,  defendant  stop- 
ped and  retook  the  vessel.  The  cheque  being 
presented  at  plaintiff's  bankers^  on  the  part  of 
defendant,  was  duly  cashed.  It  was  held,  that 
as  defendant  had  received  plaintiff's  cheque, 
which  was  a  negotiable  security,  without  notice 
of  any  conditions,  and  for  a  valuable  ooosidera- 
tion,  the  debt  due  to  him  from  K,  plaintiff  was 
not  entitled  to  recover  from  defendant  any  per- 
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Ikm  of  the  prooMda.    WaUtm  v.  Jtumell  (Ex. 
Ch.),  Q.B.  ^ 

See  Cootract.    GMDing. 

MoNBT  Paid.    See  Charter-party. 

HoBTOAOi  ^  B,  in  oonsideraiion  of  a  nua  of 
money  lent  to  him  by  defendant^  who  carried 
on  basineflB  under  the  name  of  '*The  City 
Investment  and  AdTaooe  Company ,"  aangned 
by  deed  oertain  goods  of  his  to  the  said  com- 
pany to  hold  as  their  own  proper  goods; 
nevertheless,  by  way  of  mortgage  for  secariog 
the  repayment  of  the  said  loan,  with  loll  power 
to  the  mortgagees  to  sell  the  goods^  and  out  of 
the  proceeds  to  reimburse  themselves  the  said 
loan  and  costs  of  sale,  and  to  pay  the  residue, 
if  any,  to  B.  It  was  held,  the  property  in  the 
goods  passed  by  such  deed  to  the  mortgagees, 
and  that  plaintiff,  who  churned  the  same  goods 
ander  a  subsequent  assignment  to  him  from  B, 
could  not  maintain  an  action  against  them  for 
selling  the  goods  without  taking  reasonable  care 
to  obtain  the  best  prices  for  them.  Also,  that 
defendants  need  not  be  described  in  the  deed 
by  their  christian  names  or  surnames,  and  that 
the  conveyance  of  the  property  to  the  said  com- 
pany  as  above  mentioned  operated  as  a  conTey- 
ance  to  defendants  on  its  being  ascertained  that 
they  were  the  persons  deticribed  under  the  name 
aiwaek  company.   Maugkan  v.  Sharpe,  C.P.  19 

— ^  See  Merger. 

Nbouokncb — Defendant,  the  owner  of  a  house  in 
the  metropolis,  employed  a  contractor  to  make 
a  drain  from  his  house  to  the  main  sewer,  under 
the  powers  of  the  Metropolis  Local  Manago* 
ment  Act.  The  oontractc^  made  the  drain,  but 
filled  up  the  ground  so  negligently  where  it 
crossed  a  public  footway,  that  it  subsided  and 
left  a  hole,  into  which  plaintiff  fell  and  was 
injured.  It  was  held,  by  the  Exchequer  Cham- 
ber, reversing  the  judgment  of  the  Court  of 
Queen's  Bench  (see  page  17),  that  defendant  was 
liable  for  the  injury;  that  as  the  statutable  power 
for  making  the  drain  also  imposed  on  defendant  the' 
duty  of  filling  up  the  cutting  across  the  footway 
properly,  he  was  not  excused  by  reason  of  bis 
having  employed  to  perform  the  work  »  con- 
tractor who  omitted  to  do  his  duty.  Oray  v. 
PuUm  (Ex.  Ch.),  Q.B.  265 

— -^  Declaration  that  defendant  knowing  that 
oertain  of  his  dogs  were  accustomed  to  hunt 
for  and  pursue  game,  and  that  plaintiff  pre- 
served game  in  a  oertain  wood,  so  negligently 
controlled  and  restrained  his  said  dogs  near  to 
the  said  wood,  that  they  entered  the  said  wood 
and  hunted  and  destroyed  the  game  thernn. 
It  was  proved  defendant  had  a  dog  of  a  pecu- 
liarly mischievous  disposition,  being  accustomed 
to  chase  and  destroy  game  on  its  own  account, 
and  that  that  vice  was  known  to  defendant, 
who,  notwithstanding,  allowed  the  dog  to  be  at 
larse  in  the  neighbourhood  of  pbuntifi^s  wood, 
and  that  the  dog  consequently  entenwl  the  wood 


and  did  the  damage  complained  ot  It  was  held, 
the  declaration  was  proved  in  an  actiomible 
sense,  and  was  also  good  after  verdict.  Qmxrt — 
whether  the  owner  of  a  dog  is  answerable  in 
trespass  for  every  unauthomed  entry  of  the 
animal  into  the  land  of  another.  Mead  v. 
Edwards,  C.P.  31 

—  Defendants'  railway  crossed  a  carriage  road 
on  a  level;  there  were  locked  carriage  gates 
and  swing  gates  for  foot  passengers,  the  trains 
were  frequent,  the  crossing  was  on  a  eurve^  and 
a  bridge  near  to  it  over  the  line  obstructed  the 
view  in  that  direction.  Two  trains  psssod  about 
the  same  time,  SAd  whilst  plaintiff's  atlentioa 
was  directed  to  one  the  other  knocked  him 
dovrn.  It  was  held,  tbat»  although  there  might 
be  no  statutory  provisions  for  the  safety  of  such 
a  foot-passenger,  yet  under  the  drcumstances 
there  was  evidence  of  n^ligence  to  go  to  the 
jury,  and  the  Judge  was  not  bound  to  noosait 
BUbee  V.  the  Lfm£m,  Brigkion  ami  Simtk  Coad 
RaU.  Co.,  C.P.  182 

—  Through  the  defoct  of  a  gate  whidi  defen- 
dant vras  bound  to  repair,  defendant's  horse  got 
out  of  defendant's  fiuin  into  an  oocnpatum  road 
and  strayed  into  plaintiff's  field,  where  it  kicked 
plaintiff's  horse;  and  it  was  held,  defendant 
was  liable  for  the  trespass  by  his  horse,  and  that 
it  was  not  necessary  for  the  maintenance  of  the 
action  to  prove  defendMit's  horse  was  videos 
and  that  defendant  was  aware  theieo£  Also^ 
that  the  damage  plaintiff  had  sustained  by  the 
Injury  to  his  horse  was  not  too  remote,  but  was 
sufficiently  the  consequence  of  defendant's  neg- 
lect to  be  recoverable  in  such  action.  Xcs  v. 
JUUp,  C.P.  212 

—  Defendants  contracted  with  the  Lords  of  the 


Admiralty  for  the  erection  of  docks  and  works 
in  PlymouUi  harbour,  and  for  that  purpose  sank 
piles  in  the  navigable  part  of  the  ofaanneL  After 
the  completion  of  the  works,  and  after  a  rea- 
sonable time  for  the  removal  of  the  piles,  defen- 
dants sold  the  piles  to  J,  who  undertook  to 
remove  them  by  a  oertain  date,  or  sooner  if 
required  by  the  Lords  of  the  Admiralty.  The 
Admiralty  subsequently  reooired  J.  not  to  draw 
the  piles,  and  J,  acting  under  thoee  orders,  cot 
the  piles  off  on  a  level  with  the  bed  of  the  chan- 
nel. The  soil  was  subsequently  washed  from 
around  the  stumps,  and  plaintifiTs  vessel  stmdt 
against  them  and  was  injured.  In  the  position 
in  which  the  piles  existed  at  the  time  defendants 
delivered  them  up  to  J,  the  damage  could  not 
have  been  done  without  plaintiff's  gross  negli- 
gence. It  was  held,  there  was  no  cause  of  action 
against  defendants.  BariUU  v.  Baker,  Ex.  8 

---  The  level  croesing  between  the  platforms  at 
a  railway  stati<»,  which  formed  part  of  the 
"  way  out "  for  passengers  arriving  at  the  south 
platform,  was  blocked  for  more  than  ten  minutes 
by  the  train  in  which  plaintiff  arrived  there. 
Under  such  circumstances,  it  was  usual  for  the 
arriving  passengers — and  the  railway  oompaay 
did  not  object  to  the  practice — ^to  walk  alongside 
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mnd  round  the  end  of  the  train  in  order  to  oron 
the  line.  Plaintiif  in  so  doing,  in  the  dark, 
Btambled  over  a  hamper  which  had  been  taken 
out  of  the  train,  and  placed  at  the  side  of  the 
line,  Bome  dietance  from  the  platform,  and  waa 
injured.  It  was  held  there  was  eTidenoe  of 
negligence  on  the  part  of  the  railway  company. 
NiehoUon  v.  the  Laneeuhire  and  Yomhire  Bcnl. 
Co.,  Ex.  84 

Plaintiff,  a  onstom'hoQse  oflScer,  while  on 

defendants'  premises  in  the  ezeeation  of  his 
duty,  waa  injured  by  some  bags  of  sugar  falling 
on  him  from  a  erane  fixed  over  a  doorway, 
trader  which  he  was  passing.  It  was  held,  by 
the  majority  of  the  Court,  OrompUmt  /.,  Byiet, 
J,t  Blacithwrn,  /.  and  Keating,  J.,  that  as  the 
accident  was  such  as  did  not  in  the  ordinary 
course  of  things  happen  to  those  who  have  the 
management  of  maeninery,  and  use  proper  care, 
it  affinded  reasonable  cTidence  of  negligenee  in 
the  absence  of  any  expianataon  by  the  defendants 
(disteiUientibua  Erie,  C.J.  and  Mdlor,  J.), 
ScoU  r.  the  London  Dock  Co.  (Ex.  Gh.),  Ex.  220 

See  Action.    Master  and  Serrant.  Railways 

Clauses  Consolidation  Act 

New  TriaIi — ^Where  a  country  cause  was  tried  at 
Westminster  on  the  last  day  but  one  of  Hilary 
Term,  the  Court  held  that  an  application  by 
defendant  for  a  new  trial,  made  on  the  4th 
day  of  the  ensuing  Easter  Term  was  too  late, 
notwithstanding  that  defendant's  attorney  re* 
sided  at  Sandwich  in  Kent,  and  that  bis  London 
agent  lost  no  time  either  in  obtaining  the  neces- 
sary instructions  from  him  or  in  acting  upon 
the  instructions  when  receiyed.  Pain  v.  Terry, 
Ex.  224 

VonoB  OF  AcTtoN — ^A  notice  of  action  signed  by 
B,  the  plaintiff,  under  9  &  10  Vict.  o.  96.  a  188, 
was,  "It  is  my  intention  at  the  end  of  one 
calendar  month  from  the  date  hereof  to  com- 
mence an  action  against  you  "  (the  high  bailiff^ 
"  in  the  Court  of  Queen'e  Bench,  to  recover 
compensstion  in  damages  for  a  trespass  and 
excessive  levy  committed  by  you  and  your 
officers  on  the  8rd  of  December  1863,  by  selling 
and  disposing  of  certain  goods  upon  the  pre- 
mises, No.  80,  Derbyshire  Street,  ftc,  to  satisfy 
debt  and  expenses  under  an  order  recoyered 
against  me  in  the  S.  county  court"  It  was 
held  the  notice  was  sufficient.  BnrUm  y.  Lt 
Otoe,  Q.B.  91 

NuiBANOK— A  canal  company  were  empowered  by 
an  act  of  parliament  to  take  the  water  of  certain 
brooks  and  use  it  for  the  purposes  of  their  canal; 
the  water  in  one  of  the  brooks  at  the  time  the 
act  passed  was  pure,  but  it  afterwards  became 
polluted  by  drains,  fcc.  before  it  reached  the 
canal,  and  it  was  then  penned  back  in  the  canal 
and  became  a  public  nuisance.  It  was  held  the 
company  were  liable  to  be  indicted  for  the  nui- 
sance, as  there  was  nothing  in  the  act  compel- 
ling them  to  take  the  water,  or  authorizing  them 
to  ase  it  so  as  to  crsate  a  nuisanea   Tht  King  y. 


Peate  distinguished.   E.  v.  the  Compamf  ofPrih 
prietan  of  the  Bradford  Navigaium,  Q.B.  191 

—  Firing  rockets  to  frighten  groase.     Ibbcteon 
y.  Peat,  Ex.  118 


See  Metropolis    Local    Management  Act 


Venue. 

Pabliamrnt— 6oroii^A  vote :  non-payment  of  poor- 
rate :  €ueittant  oveneer  joining  in  making  rate] — 
A  poor-rate  allowed  by  two  magistrates  was 
maae  by  the  majority  of  the  parish  officers,  but 
such  majority  was  obtained  by  an  assistant  over- 
seer joining  in  minting  the  rate.  This  assistant 
overseer  hi^  been  appointed  by  the  vestry  to  per- 
form all  the  duties  incident  to  the  office  of  over- 
seer, except  the  collection  of  rates.  It  was  held 
that  this  rate  was  so  far  presumably  valid  that 
its  non-payment  by  a  party  claiming  a  borough 
franchise  was  a  disqualification  to  his  being  on 
the  register  of  voters.    Bidcer  v.  Locke,  C.P.  49 


borough  vote :  payment  of  propHrtUmaU  pari 


of  poor-rate  by  incoming  tenant] — ^A  person  is  not 
disqualified  by  2  Will.  4.  c.  45.  a  27.  finom  being 
on  a  borough  register  of  voters  because  he  has 
not  paid  some  arrear  of  a  poor-rate  in  respect  of 
which  he  was  not  rated,  and  which  had  never 
been  demanded  of  him,  but  which  had  beea 
made  on  the  qualifying  premises  prior  to  his 
occupation,  and  which  by  17  Geo.  2.  c.  88.  s.  12. 
the  incoming  tenant  is  liable  to  pay  in  pro- 
portion to  the  time  he  occupied.  Flateher  v. 
Boodle,  C.P.  77 


borough  vote:  "building*':    cccnpation  a$ 


tenant] — A,  a  market-gardenery  who  claimed  to 
vote  fer  the  borough  oif  K,  occupied  as  tenant 
land  of  the  yearly  value  of  201.  within  the 
borough.  When  he  first  took  the  land  there 
was  no  building  upon  it,  but  he  erected  a  wooden 
structure  with  boarded  sides,  and  a  thatched 
roof  supported  by  wooden  posts  let  into  the 
ground  ;  there  was  a  door  to  the  structure  fiia- 
tened  by  a  padlock,  and  it  was  used  for  storing 
potatoes.  The  revising  barrister  found  that  this 
structure  was  a  "  building  '*  within  the  meaning 
of  2  &  8  WilL  4.  c  45.  «.  27,  and  that  A.  occu- 
pied it  as  tenant,  and  was  entitled  to  be  regis- 
tered as  a  voter;  and  it  was  held,  upon  the 
principle  laid  down  in  Watton  v.  Cotton,  that 
there  was  nothing  in  the  description  as  given  by 
the  barrister  to  warrant  the  Court  in  disturbing 
his  decision.  Queere — whether  a  pisstye  is  a 
*' building**  within  the  meaning  of  tne  Reform 
Act.    Powell  v.  Farmer,  C.P.  71 

—  borough  vote  :  "  building  "  :  occupation  as 
tenant] — ^The  claimant  for  a  vote  in  the  borough 
of  K.  occupied,  as  tenant,  land  of  the  yearly 
value  of  more  than  10^.  within  the  borough. 
When  he  first  took  the  land  there  was  no  build- 
ing upon  it  In  1862  an  electioneering  affcnt, 
having  no  interest  of  any  sort  in  the  Ukud, 
caused  a  shed  to  be  erected  made  of  boards 
nailed  to  posts,  and  the  claimant  had  used  the 
shed,  by  keeping  therein  some  of  his  agricultural 
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ikm  of  the  proceeda    Walmm  ▼.  Mumdl  (Ex. 
Ck.),  Q.B.  93 

See  Cootract.    OMniog. 

MoNXT  Paid.    See  ChArter-Piirty. 

MoBTOAai  —  B,  iD  conmdemiion  of  a  nua  of 
money  lent  to  him  bj  defendanta,  who  oerried 
on  basineas  vader  the  name  of  ''The  Citj 
Investment  and  Advance  Company,**  aesigned 
by  deed  oertain  goodi  of  his  to  the  said  com- 
pany to  hold  as  their  own  proper  goods; 
neverthelesH,  by  way  of  mortgage  for  securiog 
the  repayment  of  the  said  loan,  with  loll  power 
to  the  mortgagees  to  sell  the  goods,  and  out  of 
the  proceeds  to  reimburse  themselves  the  said 
Icmn  and  costs  of  sale,  and  to  pay  the  residue, 
if  any,  to  B.  It  was  held,  the  property  in  the 
goods  passed  by  snob  deed  to  the  mortgagees, 
and  that  plaintiff,  who  claimed  the  same  ^kkIs 
nnder  a  subsequent  assignment  to  him  from  B, 
oonld  not  maintain  an  action  against  them  for 
■elling  the  goods  without  taking  reasonable  care 
to  obtain  the  best  prices  for  them.  Also,  that 
defendants  need  not  be  described  in  the  deed 
by  their  christian  names  or  surnames,  and  that 
the  oonveyanoe  of  the  property  to  the  said  oom- 
pany  as  above  mentioned  operated  as  a  convey- 
ance to  defendants  on  its  being  ascertained  that 
they  were  the  persons  described  under  the  name 
of  such  company.   MaugKan  v.  Sharpe,  C.P.  19 

— ^  See  Merger. 

Kbouobnob — Defendant,  the  owner  of  a  house  in 
the  metropolis,  employed  a  contractor  to  make 
a  drain  from  his  house  to  the  main  sewer,  under 
the  powers  of  the  Metropolis  Local  Manage- 
ment Act.  The  contractor  made  the  drain,  but 
filled  up  the  ground  so  negligently  where  it 
crossed  a  public  footway,  that  it  subsided  and 
left  a  hole,  into  which  plaintiff  fell  and  was 
injured.  It  was  held,  by  the  Exchequer  Cham- 
ber, reversing  the  judgment  of  the  Court  of 
Queen's  Bench  (see  page  17),  that  defendant  was 
liable  for  the  injury;  that  as  the  statutable  power 
for  making  the  drain  also  imposed  on  defendant  the 
duty  of  filling  up  the  cutting  across  the  footway 
properly,  he  was  not  excused  by  reason  of  bis 
having  employed  to  perform  the  work  a  oon- 
tractor  who  omitted  to  do  his  duty.  Orojf  v. 
PulUn  (£x.  Ch.),  Q.B.  265 

— *^-  Declaration  that  defendant  knowing  that 
oertain  of  his  dogs  were  accustomed  to  hunt 
for  and  pursue  game»  and  that  plaintiff  pre- 
served game  in  a  certain  wood,  so  negligently 
controlled  and  restrained  his  said  dogs  near  to 
the  said  wood,  that  they  entered  the  said  wood 
and  hunted  and  destroyed  the  game  therein. 
It  was  proved  defendant  had  a  dog  of  a  pecu- 
liarly mischievous  disposition,  being  accustomed 
to  chase  and  destroy  game  on  its  own  account, 
and  that  that  vice  was  known  to  defendant, 
who,  notwithstanding,  allowed  the  dog  to  be  at 
large  in  the  neighbourhood  of  plaintiff^s  wood, 
and  that  the  dog  consequently  entered  the  wood 


and  did  the  damage  eomplained  o£  It  waa  held, 
the  deelaiation  was  proved  in  an  actMoable 
■enae,  and  was  also  good  after  verdict.  QmoBre — 
whether  the  owner  of  a  dog  is  answerable  in 
trespass  for  every  unauthoriied  entry  of  tiie 
animal  into  the  land  of  another.  Xmd  v. 
EdwanU,  C.P.  31 

—  Defiandants'  railway  creased  a  earriage  mad 
OB  a  level;  there  were  locked  carriage  gates 
and  swing  gates  for  foot  paasengers,  the  trains 
were  irequent,  the  erossing  was  on  a  curve^  and 
a  bridge  near  to  it  over  the  line  obatructed  the 
view  in  that  direction.  Two  trains  pa  need  about 
the  same  time,  and  whilst  pUiBtiff*8  attention 
waa  directed  to  one  the  other  Imoeked  him 
down.  It  waa  held,  that,  although  there  might 
be  no  statntoiy  provisions  for  the  safety  of  such 
a  foot-passenger,  yet  under  the  circuniataiiees 
there  was  evKlenee  of  negligeooe  to  go  to  the 
jury,  and  the  Judge  waa  not  bound  to  nonsuit. 
jBilbee  v.  ike  Xomfon,  Bri^Uon  ami  Sovtk  Cboil 
Rail,  Co,,  C.P.  182 

—  Through  the  defoot  of  a  gate  which  defen- 
dant was  bonnd  to  ropair,  defendanVa  horse  got 
out  of  defendant's  lann  into  an  oooopation  roiMl 
and  strayed  into  plaintiff's  field,  where  it  kicked 
plaintiff's  horse;  and  it  waa  held,  defendant 
was  liable  for  the  treepasa  by  his  hone,  and  that 
it  was  not  necemary  for  the  maintenance  of  the 
action  to  prove  defendant's  horse  waa  videos 
and  that  defendant  was  aware  thereo£  Also^ 
that  the  damage  plaintiff  had  sostained  by  the 
Injury  to  his  horse  was  not  too  remote,  but  was 
sufficiently  the  consequence  of  defendant's  neg- 
lect to  be  recoverable  in  such  aodon.  Let  v. 
JUiey,  C.P.  212 

—  Defendants  contracted  with  the  Lords  of  the 
Admiralty  for  the  erection  of  docka  and  worka 
in  Plymouth  harbour,  and  for  that  purpose  sunk 
piles  in  the  navigable  part  d  the  dianneL  After 
the  completion  of  the  works,  and  after  a  rea- 
sonable time  for  the  romoval  of  the  piles,  defen- 
dants sold  the  piles  to  J,  who  undertook  to 
remove  them  by  a  certain  date,  or  sooner  if 
required  by  the  Lords  of  the  Admiralty.  The 
Admiralty  eubeequently  reonired  J.  not  to  draw 
the  piles,  and  J,  acting  under  those  orders,  cut 
the  piles  off  on  a  level  with  the  bed  of  the  chan- 
nel. The  soil  was  subsequently  washed  from 
around  the  stumps,  and  ptaintifiTs  vessel  struck 
against  them  and  was  injured.  In  the  position 
in  which  the  piles  existed  at  the  time  defendants 
delivered  them  up  to  J,  the  damage  could  not 
have  been  done  without  plaintiff's  gross  negli* 
gence.  It  was  held,  there  waa  no  cause  of  action 
against  defendants.   BariUU  v.  BtJeer,  Ex.  8 

-^  The  level  crossing  between  the  platforms  at 
a  railway  station,  which  formed  part  of  the 
"  way  out "  for  passengen  arriving  at  the  south 
platform,  was  blocked  for  mora  thMi  ten  minutes 
by  the  train  in  which  plaintiff  arrived  there. 
Under  suidi  ciroumstances,  it  waa  usual  for  the 
arriving  paasengers — and  the  railway  company 
did  not  object  to  the  praotioe — to  walk  alongnde 
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and  roand  the  end  of  the  train  in  order  to  oron 
the  line.  Plaintiff  in  bo  doing,  in  the  darli, 
Btnmbled  over  a  hamper  which  had  been  taken 
ont  of  the  train,  and  placed  at  Uie  side  of  the 
line,  some  distance  firom  the  platform,  and  was 
injured.  It  waa  held  there  was  evidence  of 
negligence  on  the  part  of  the  railway  company. 
Nieholton  y.  the  LancoBhire  €md  Yoriahire  Hail. 
Co,,  Ex.  84 

Plaintiff,  a  enBtom-houBe  oflBcer,  while  on 

defendants*  premises  in  the  ezeention  of  his 
duty,  was  injured  by  Bome  bags  of  sugar  falling 
on  bim  from  a  crane  fixed  over  a  doorway, 
under  which  he  was  passing.  It  was  held,  by 
the  majority  of  the  Court,  Or&mpton,  /.,  Syfet, 
J.,  Blaekbum,  /.  and  Keatingy  J.,  that  as  the 
accident  was  such  as  did  not  in  the  ordinary 
«onrse  of  things  happen  to  those  who  have  ^e 
management  of  machinery,  and  use  proper  oare, 
it  afibrded  reasonable  evidence  of  negligenee  in 
the  absence  of  any  explanation  by  the  defendants 
(ditsenUentHma  BrU,  C.J.  and  Mellor,  /.). 
JSecU  V.  the  London  Dock  Co.  (Ex.  Gh.),  Ex.  220 

See  Action.    Master  and  Servant.  Railways 

Glauses  Consolidation  Act 

New  Tbial — ^Where  a  country  cause  was  tried  at 
Westminster  on  the  last  day  but  one  of  Hilary 
Term,  the  Court  held  that  an  application  by 
defendant  for  a  new  trial,  made  on  the  4th 
day  of  the  ensuing  Easter  Term  was  too  late, 
notwithstanding  that  defendant's  attorney  re- 
sided at  Sandwich  in  Kent,  and  that  bis  London 
agent  lost  no  time  either  in  obtaining  the  neces- 
sary instmetions  from  him  or  in  acting  upon 
the  instructions  when  reeeived.  Paim  v.  Terry, 
Ex.  224 

Nornn  of  AcnoN — ^A  notice  ef  action  signed  by 
B,  the  plaintiff,  under  0  &  10  Vict.  c.  95.  s  188, 
was,  ''It  is  my  intention  at  the  end  of  one 
calendar  month  from  the  date  hereof  to  com- 
mence an  action  against  you  "  (the  high  bailiff) 
"  in  the  Court  of  Queen's  Bench,  to  recover 
compensation  in  damages  for  a  trespass  and 
excessive  levy  committed  by  you  and  your 
officers  on  the  8rd  of  December  1863,  by  selling 
and  disposing  of  certain  goods  upon  the  pre- 
miBes,  No.  80,  Derbyshire  Street,  Ac,  to  satisfy 
debt  and  expenses  under  an  order  recovered 
against  me  in  the  S.  county  court"  It  was 
held  the  notice  was  sufficient.  Burton  v.  Le 
Cfroi,  Q.B.  91 

NuiBAVOB — A  canal  eompaay  were  empowered  by 
an  act  of  parliament  to  take  the  water  of  certain 
brooks  and  use  it  for  the  purposes  of  their  canal; 
the  water  in  one  of  the  brooks  at  the  time  the 
act  passed  was  pure,  but  it  afterwards  became 
polluted  by  drains,  &c.  before  it  reached  the 
canal,  and  it  was  then  penned  back  in  the  canal 
and  became  a  public  nuisance.  It  was  held  the 
company  were  liable  to  be  indicted  for  the  nui- 
sance, as  there  was  nothing  in  the  act  compel- 
ling them  to  take  the  water,  or  authorizing  them 
to  «se  it  so  as  to  crsate  a  nuisance.   The  King  v. 


Peaae  distinguished.  E.  ▼.  the  Company  of  Pro- 
prietort  of  the  Bradford  Namgotum,  Q.B.  191 

Firing  rockets  to  frighten  grouse.     IVbtUon 

V.  Peai,  Ex.  118 

See  Metropolis    Local    Management  Act 

Venue. 

Parliament— 6oroii^A  vote :  non-payment  of  poor" 
rate:  aetiitant  overeeer  joining  in  making  rate] — 
A  poor-rate  allowed  by  two  magistrates  was 
made  by  the  majority  of  the  parish  officers,  but 
such  majority  was  obtained  by  an  assistant  over- 
seer joining  in  midting  the  rate.  This  assistant 
overseer  hii^  been  appointed  by  the  vestry  to  per- 
form all  the  duties  incident  to  the  office  of  over- 
seer, except  the  collection  of  rates.  It  was  held 
that  this  rate  was  so  far  presumably  valid  that 
its  non-payment  by  a  party  claiming  a  borough 
franchise  was  a  disqualification  to  his  being  on 
the  register  of  voters.    Baker  v.  Lockt,  C.P.  49 

borough  vote :  payment  of  proportiomaU  paH 

cfpwur-raie  by  incoming  tenant] — A  person  is  not 
diBqualified  by  2  Will.  4.  c.  45.  s.  27.  from  being 
on  a  borough  register  of  voters  because  he  has 
not  paid  some  arrear  of  a  poor-rate  in  respect  of 
which  he  was  not  rated,  and  which  had  never 
been  demanded  of  him,  but  which  had  been 
made  on  the  qualifying  premises  prior  to  his 
occupation,  and  which  by  17  Oeo.  2.  e.  88.  s.  12. 
the  incoming  tenant  is  liable  to  pay  in  pro- 
portion to  the  time  he  occupied.  Flatter  ▼. 
Boodle,  C.P.  77 

— ■ —  borough  vote:  ** building *' :  oeenpaiion  <u 
tenant] — A,  a  market-gardener,  who  claimed  to 
vote  for  the  borough  of  K,  occupied  as  tenant 
land  of  the  yearly  value  of  20^  within  the 
borough.  When  he  first  took  the  land  there 
was  no  building  upon  it,  but  be  erected  a  wooden 
structure  with  boarded  sides,  and  a  thatched 
ro<^  supported  by  wooden  posts  let  into  the 
ground  ;  there  was  a  door  to  the  structure  fiis- 
tened  by  a  padlock,  and  it  was  used  for  storing 
potatoes.  The  revising  barrister  found  that  this 
structure  was  a  "  building  '*  within  the  meaning 
o(2k  3  WiU.  4.  c  45.  s.  27,  and  that  A.  occu- 
pied it  as  tenant,  and  was  entitled  to  be  regis- 
tered as  a  voter;  and  it  was  held,  upon  the 
principle  laid  down  in  Waiton  y.  Cotton,  that 
there  was  nothing  in  the  description  as  given  by 
the  barrister  to  warrant  the  Court  in  disturbing 
his  decision.  Queere — whether  a  pigstye  is  a 
"  building*'  within  the  meaning  of  the  Reform 
Act.    PoweU  V.  Fanner,  C.P.  71 

borough  vote :   "  building "  .*  occupation    ae 

tenant] — ^The  claimant  for  a  vote  in  the  borough 
of  K.  occupied,  as  tenant,  land  of  the  yearly 
value  of  more  than  10^.  within  the  borough. 
When  he  first  took  the  land  there  was  no  build- 
ing upon  it  In  1862  an  electioneering  agent, 
having  no  interest  of  any  sort  in  the  Mnd, 
caused  a  shed  to  be  erected  made  of  boards 
nailed  to  posts,  and  the  claimant  had  used  the 
shed,  by  keeping  therein  some  of  hisagricultiiral 
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implementa.  There  was  no  evidenoe  that  the 
landlord  had  any  knowledge  of  the  shed  having 
been  placed  on  the  land.  It  was  held,  first, 
that  Uiough,  as  a  &ct,  the  revising  barrister  had 
found  otherwise,  this  shed  was  not  a  **  building" 
within  the  meaning  of  2  &  3  Will.  4.  c.  45.  s.  27, 
not  being  used  either  for  residentiary  or  for  com- 
mercial purposes;  and,  secondly,  that  the  claim- 
ant did  not  occupy  it  in  the  capacity  of  tenant; 
for  there  was  nothing  to  shew  that  it  had  become 
parcel  of  the  freehold  so  as  to  vest  in  the  land- 
lord subject  to  the  interest  of  the  tenant  daring 
the  term.     Potoell  v.  Borctston,  O.P.  73 

Parliament  {continued) ^borough  voU:  occupation 
for  twelve  montiu:  fall  age] — If  a  claimant  for 
a  borough  vote  has  occupied  the  premises  for 
which  he  claims  for  twelve  months  previous  to 
the  last  day  of  July  in  the  year  in  which  he 
olnims,  and  is  of  full  age  previous  to  the  day 
of  registratioui  it  is  sufficient,  though  he  was 
not  of  full  age  during  the  whole  year  of  occu- 
pation.   Powell  V.  Bradlry,  C.P.  67 

borough  vote:  break  of  retidence  by  vnpri- 

sonment] — G,  who  claimed  to  have  his  name 
retained  upon  the  register  of  voters  for  the 
borough  of  K,  had  been  imprisoned  for  six 
months  in  a  gaol  more  than  seven  miles  from 
the  borough,  for  an  assault,  without  the  option 
of  paying  a  fine.  The  six  months  expired  on 
the  25th  of  August  in  the  year  for  which  he 
claimed  to  be  entitled  to  be  so  registered ;  and 
it  was  held,  that  as  6.  by  his  own  criminal  act 
had  debarred  himself  of  the  power  of  residing 
within  the  borough,  he  had  not  the  necessary 
qualification.     Powell  v.  Guest,  C.P.  69 

borough  vote:  freemen  by  birth] — In  a  bo- 
rough in  which  freemen  by  birth  were  entitled 
to  vote  'before  the  passing  of  the  Reform  Act, 
the  right  is  preserved  by  section  32,  not  only 
to  those  whose  fathers  were  entitled  to  their 
freedom  previously  to  the  31st  of  March  1831, 
but  to  the  lineal  descendants  of  all  persons  enti- 
tled to  their  freedom  before  that  day.  Oaydon 
V.  Pencraft,  C.P.  63 

-^—  borough  vote:  notice  of  objection] — In  the 
borough  of  D.  there  were  two  townships,  S.  and 
£,  and  there  was  a  separate  list  of  voters  for 
each  township.  The  notice  of  objection  described 
the  objector  as  "on  the  list  of  voters  for  the 
borough  of  D.  and  township  of  £.*' ;  and  it  was 
held,  the  notice  sufficiently  indicated  on  which 
of  the  two  lists  the  voter's  name  was  to  be 
found.    Oram  v.  Cole,  C.P.  52 

power  of  barrister  to  re-hear] — A.  and  B. 

were  appointed  to  revise  the  list  of  votera  for 
the  county  of  L.  At  a  court  held  by  A.  the 
name  of  a  voter  was  duly  objected  to,  and  the 
voter  not  being  present,  his  name  was  struck^ 
off.  The  Court  was  adjourned,  and  on  the' 
following  day  the  voter  came  before  B,  who  was 
then  presiding,  and  explained  the  cause  of  hiB 
absence,  and  prayed  for  a  re-hearing.  B.  con- 
sented   to    re-hear    the  case,  and   eventually 


restored  the  Toter*8  name  to  the  list.  Upon  an 
appeal  to  this  Court,  the  case  not  stating 
whether  the  objector  was  present  or  not,  it  was 
held  the  decision  of  the  revising  barrister  oonld 
not  be  supported.  Bkum  v.  the  Overweat  of 
PiUeington,  C.P.  55 

—  ineompUte  appeal:  eonaent  to  waive  formal 
obfectiont] — At  an  adjourned  Court  held  by  the 
revising  barrister  for  a  borough,  on  the  29th  of 
October,  he  decided  in  favour  of  one  of  several 
objections  taken  to  certain  votee,  and  expunged 
the  voters'  names  from  the  list;  but,  on  appli- 
cation by  such  voters  for  a  case,  he  ooneeoted 
to  grant  one  if  a  point  of  law  could  be  raised, 
provided  the  case  were  shewn  to  the  objector*s 
attorney,  in  order  that  he  might  raise  in  it 
the  points  which  had  been  decided  against  the 
objector.  The  directions  in  sections  42,  48,  44. 
of  6  &  7  Vict.  c.  18.  as  to  giving  notice  in  writ- 
ing of  appeal,  reading  statement  in  writing  in 
open  court,  signing  the  same  then  and  there 
by  the  barrister,  and  appointing  respondent  to 
consolidated  appeal,  were  not  complied  with, 
but  both  parties  agreed  at  such  court  to  vraive 
all  objections  in  point  of  form,  and  that  the 
objector  should  appear  as  respondent,  and  the 
appeals  be  consolidated.  There  was  no  further 
adjournment  of  the  Court,  hot  the  barrister 
directed  the  parties  to  come  to  him  at  his  cham- 
bers, which  were  out  of  the  borough.  A  case 
was  afterwards  prepared,  and  given  to  the 
objector  on  the  9th  of  November,  but  as  he  was 
then  unable  to  shew  it  to  his  attorney,  he  re- 
fused to  sign  it,  and  returned  it  unsigned  on 
the  5th  of  November;  the  barrister  signed  at 
his  chambers,  making  the  objector  respondent, 
and  it  was  transmitted  on  the  same  day  to  the 
Masters  of  tiie  Court,  that  being  the  last  day 
for  doing  so ;  a  copy  of  the  case  and  notice  of 
appeal  were  served  on  the  same  day  on  the 
objector,  who  refused  to  be  bound  thereby.  It 
was  held,  that  there  was  not  a  completed  appeal, 
and  the  Court  therefore  made  absolute  a  rale  to 
strike  the  case  out  of  the  list  of  appeals.  SeoU 
V.  DUrant,  C.P.  81 


borough  vote:  proqf  of  serviee  by  the  pod  of 


notice  of  objection] — Service  of  notice  of  ol^ediaa, 
addressed  to  a  borough  voter,  and  sent  by  the 
post,  pursuant  to  section  100.  of  6  A  7  Vict, 
o.  18,  is  proved  by  producing  a  duly  stamped 
notice  signed  by  the  objector,  although  it  be 
headed  with  the  word  "copy**;  such  heading 
not  vitiating  the  document  as  a  duplicate,  if  in 
all  other  respects  it  oorrtasponds  with  the  notice 
left  with  the  postmaster.  BeneA  ▼.  Booth, 
C.P.  99 

—  county  vote:  wmnaie  of  hoipUal:  fitAold 
interest  in  land] — ^An  hos(»tal  was  founded,  and 
lands  were  devised  to  trustees  upon  trust  to 
permit  the  rectors  of  two  parishes  to  make 
certain  fixed  payments  out  oi  the  profits  to  the 
inmates  to  the  hospital  llie  inmates  bad  each 
a  separate  room,  and  were  removable  for  misbe- 
haviour ;  and  there  was  a  surplus  income  after 
making  the  specified  payments  not  disposed  of 
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by  the  deed  wbich  created  the  tmats.  It  wbs 
held,  that  the  innuiteB  of  the  hospital  were  not 
entitled  to  the  anrplaa,  and  had  not  any  equit- 
able freehold  interest  in  the  lands  of  the  charity, 
and  were,  therefore,  not  entitled  to  a  county 
vote.    Stede  ▼.  Bosworth,  C.P.  57 

eoumiy  vote :  jrtehM  for  life :  ekemotynary 

instUvtion :  practice :  deeuion  of  Court  when  not 
JinoT] — An  hospital  was  founded  for  certain 
bedesmen,  who  are  appointed  for  life,  and  who 
inhabit  separate  rooms  into  which  the  hospital 
is  divided,  and  each  of  which  is  of  the  annual 
value  of  il.  The  hospital  was  founded  before 
29  £lix.  c.  5,  which  enables  hospitals  for  the 
poor  to  be  incorporated,  and  it  is  governed  by 
rules  made  before  that  act  which  refer  to  feofRws 
and  their  heirs,  but  none  are  known,  and  the 
warden  and  bedesmen  manage  the  property 
without  anybody  interfering  with  them,  and 
when  a  portion  of  it  was  lately  sold  for  a  n^way 
they  signed  the  conveyance  and  received  the 
proceed^  which  they  expended  in  erecting 
buildings  on  the  land  for  their  own  benefit. 
The  rules  give  power  to  remove  a  bedesman 
for  certain  offences,  but  no  instance  has  ever 
occurred  of  a  bedesman  having  been  removed 
during  his  life.  It  was  held,  that  each  bedesman 
had  an  equitable  freehold  estate  in  his  room, 
which  entitled  him  to  be  registered  as  a  free- 
holder. 8imp»on  v.  Wilkmton  affirmed  ^  and  the 
case  distinguished  from  those  of  HearUey  v. 
Banhi  and  Freeman  v.  Oain^ford.  The  decision 
of  this  Court  on  appeal,  though  made  final  by 
6  k  7  Vict.  c.  18.  s.  66,  does  not  prevent  the 
revising  barrister  from  entering  into  a  case  in 
all  respects  similar  to  the  one  so  decided,  but 
affecting  a  different  register  and  a  different  voter. 
Roberts  v.  Percival,  C.P.  84 

—  county  vote:  shares  in  a  bridge:  CommiS' 
sioners  appointed  by  statute  for  public  purposes] — 
By  an  act  of  Geo.  1.  Commissioners  were  ap- 
pointed for  building  a  bridge  across  the  Thames 
firom  Folham  to  Putney,  after  compensating 
the  proprietors  of  the  then  existing  ferries,  and 
a  pontage  or  toll  was  granted  and  vested  in  the 
Commissioners,  to  be  applied  as  directed  by  the 
act;  and  by  a  subsequent  act  of  Geo.  2,  for  more 
effectually  enaUing  the  Commiasioners  to  com- 
plete such  work,  they  were  empowered  to  convey 
in  perpetuity  the  tolls  and  income  of  the  said 
bridge  or  ferries  to  such  persons  as  would  under- 
take to  erect  and  maintain  the  bridge.  The 
Commissioners  accordingly  contracted  with  cer- 
tain persons,  who  subscribed  the  necessary  funds 
and  became  the  shareholders  of  the  bridge  to 
build  and  maintain  the  bridge  and  compensate 
the  proprietors  of  the  said  ferries;  and  afterwards, 
the  bridge  having  been  built,  the  Commissioners, 
by  a  deed  which  recited  the  above  acts  of  Geo.  1. 
and  Geo.  2.  and  their  powers  thereunder,  con- 
veyed the  said  bridge  and  tolls  and  all  such 
ground  adjacent  and  belonging  to  the  said  ferries 
and  every  other  matter  which  they  were  em- 
powered to  convey,  by  virtue  of  the  said  acts, 
to  certain  trustees  in  fee  in  trust  to  permit  the 
wid  shareholders  to  receive  the  said  tolls  and 


income,  and  have  the  BiAe  management  thereof. 
It  was  held,  the  Commissioners  bad  no  power  to 
convey  the  land  belonging  to  the  bridge,  which 
had  become  vested  in  them  by  virtue  of  the  said 
acts,  and  that  the  said  shareholders  having 
knowledge  of  the  Commissioners'  title  under  the 
said  acts,  acquired  nothing  more  under  the  said 
deed  than  the  CoromisBioners  could  lawfiilly 
convey,  namely,  the  tolls  and  income;  and,  con- 
sequently, none  of  the  shareholders  had,  assuch, 
any  freehold  estate  which  could  qualify  him  for 
a  county  vote.     Tepper  v.  Nichols,  C.P.  61 

^—  county  vote :  interest  in  land :  freekold  shares 
in  a  music  AaZ/]— Shareholders  of  a  freehold 
music  hall,  who  were  thereby  qualified  to  be  on 
the  register  of  county  voters,  vested  the  fee  of 
the  hul  by  deed  in  trustees,  who  were  to  manage 
the  haU  and  pay  to  the  shareholders  proportionate 
sums  out  of  the  profits:  and  it  was  held,  on  the 
authority  of  Bennett  v.  BUUn^  that  the  share- 
holders had,  after  the  execution  of  such  deed, 
no  direct  interest  in  the  land,  but  only  a  right 
to  a  share  in  the  profits,  and  were  therefore  not 
entitled  to  vote  as  freeholders.  Freeman  v.  OaimS' 
ford,  C.P.  05 

county  vote :  rentcharge  by  conv^ancs  under 

Statute  of  Uses,  27  ffen.  8.  c,  10.  s.  1:  possession 
in  lau>] — Though  the  grantee  of  a  reotchai^ 
under  a  grant  at  common  law  is  not  entitled  to 
be  registered  before  he  has  been  in  the  actual 
receipt  of  the  rent  (since  until  then  he  has  only 
a  possession  in  law,  and  not  the  actual  posses 
sion  required  by  2  Will.  4.  c.  45.  s.  26),  it  is 
otherwise  where  the  rentcharge  is  by  a  convey- 
ance operating  under  the  Statute  of  Uses;  for 
then  the  person,  to  whose  use  the  rentcharge 
is  so  limited  is,  by  virtue  of  the  Statute  of  Uses, 
at  once  in  actui^  possession,  and  he  may  be 
entitled  to  be  registered  if  the  rent  be  of  suffi- 
cient value,  though  he  has  not  received  any 
part  of  it.    Meelis  v.  Blain,  C.P.  88 

eousUy  vote:  occupation  as  tenant:  annual 

rental  under  different  koldings] — A  person  who 
occupies  as  sole  tenant  land  for  which  he  is 
liable  to  a  vearly  rent  of  less  than  601.,  and  alao, 
aa  tenant  jointly  with  another,  land  at  a  yearly 
rent  of  less  than  601.  for  each  joint  tenant,  is 
not,  under  2  Will.  4.  c.  45.  s.  20.  or  6fc  7  Vict. 
0.  18.  s.  78,  entitled  to  a  county  vote,  though 
both  tenancies  are  under  the  same  landlord,  imd 
the  share  of  the  rent  under  the  joint  tenancy 
added  to  that  under  the  sole  tenancy  exceeds 
601.  a  year.    Smith  v.  Foreman,  C.P.  98 

Paboohial  AssKSSiCBNTB — Costs  of  ncw  valuation 
under  25  &  26  Vict.  c.  103.  Jt.  v.  JUehmond, 
Q.B.  180;  M.C.  186 

Parties.    See  Principal  and  Agent. 

Partus  to  Actiomb.    See  Negligence. 

Partrsrb — S.  entered  into  an  arrangement  with 
F,  whereby  F.  was  to  manage  an  underwriting 
business  in  the  name  of  S,  S.  finding  the  funds. 
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Befemhuit  gnanateed  S.  to  »  oertein  amoant ; 
and  in  consideration  thereof  S.  agreed  to  pay 
liim  an  annuity,  which,  oo  a  given  etate  of  the 
profits^  waa  to  be  increased  to  a  yearly  snm  equal 
to  one-fourth  of  the  profits ;  defendant,  how- 
ever, not  to  be  oonsidei^ed  as  a  partner.  S.  after- 
wards married,  and  by  the  marriage  settlement 
all  the  profits  were  assigned  to  defendant  and 
D.  on  certain  trusts,  the  first  trust  being  to  pay 
out  of  the  profits  the  said  annuity.  It  was  held, 
that  the  defendant  was  liable  as  a  partner  on  a 
policy  underwritten  in  the  name  of  8.  BulUn 
V.  Sharp,  C.P.  174 

See  Bills  and  Notes. 

PabttWall.   See  Metropolitan  Building  Act. 

Patent — ^Tbe  executors  of  a  patentee  assigned  the 
patent,  and  registered  the  assignment,  but  the 
probate  was  not  registered  until  afterwards.  It 
was  held,  the  assignment  was  good,  and  that  the 
title  of  the  assignee  was  completed  in  aooord- 
anoe  with  15  k  16  Vict.  c.  83.  s.  85.  The  Court, 
in  making  an  order  for  an  account  under  15  &  16 
Vict.  c.  83.  s.  42,  will  only  direct  an  inquiry 
into  the  profits  actually  made  by  defendant, 
and  will  not  direct  a  general  inquiry  into  any 
other  damages  alleged  to  have  been  sustained 
by  plaintiff  in  consequence  of  the  infringement. 
Ilie  assignee  of  a  patent  is  only  entitl€»d  to  an 
account  of  profits  from  the  time  that  his  title 
is  complete,  that  is,  when  the  assignment  is 
completely  registersd.  EUwoad  v.  Chridy,  C.P. 
180 

Paupxb  Lunatic— Right  of  appeal  against  order 
for  maintenance  under  16  &  17  Vict.  c.  97. 
Si.  96,  108,  128.  The  Kettering  Union  v.  the 
Northampton  General  Lunatic  Asylum,  Q.6. 
264;  M.C.  198 

Pawnbbokbb.    See  Landlord  and  Tenant. 

Patmbnt  into  Coubt— a  declaration  oontained  a 
count  upon  a  policy  of  insurance  upon  a  ship 
and  cargo,  and  also  the  usual  money  oounts. 
Defendants,  as  to  the  first  oount,  pleaded  that 
they  had  not  broken  their  covenants,  and  they 
also  paid  into  court,  under  the  money  counts, 
the  amount  of  the  premiums,  and  plaintifis  took 
the  money  out  of  court.  The  cause  having  been 
referred  to  arbitrators  to  fix  the  amount  of  the 
loss  which  they  had  done  irrespective  of  the 
amount  which  had  been  paid  into  court,  it  was 
held,  the  Court  had  power  to  prevent  injostice 
being  done  to  defendants,  and  that  plaintiffii 
were  only  entitled  to  judgment  for  the  balance 
which  remained  after  deducting  the  amount  of 
premiums  paid  into  court.  Carr  v.  the  Royal 
iSxehange  Atiur,  Corp. ;  Carr  v.  Montefiare, 
Q.B.  21 

Pilot.    See  Ship  and  Shipping. 

Plbadino— As  a  general  rule  counts  in  trover 
and  detinue  ought  not  to  be  allowed  together, 
and  the  latter  ought  to  be  struek  out;  this  is, 


however,  sabjeet  to  exception  if  plaintiff  satis- 
fies the  Judge  that  there  is  good  reason  for 
allowing  both.    Modford  t.  Ta^or,  C.P.  352 


—  Averment   of  general   perf< 
Debtor  and  Creditor. 


'onnanoa.     See 


See    Payment   into 


—  Inoonsistent    oounts. 
Court. 

—  Variance.     See  Venue. 


See  Equitable  Plea.     Libel. 

PoucB  Dibteicts — ^Tlie  Quarter  Sesnons,  under 
section  27.  of  3  ft  4  Vict,  c  88,  have  power  to 
constitute  a  single  parish  a  separate  police  dis- 
trict. Ex  parte  KnowUng,  Q.B.  120  ;  M.C.  68 

PoOE  Law — Grounds  of  appeal,  when  to  be  de- 
livered. Right  of  adjournment.  Discretion  of 
Justices.  Practice  of  adjourned  Sessions.  Sta- 
tutes 4  ft  5  WiU.  4.  c.  76.  ss.  79.  and  81.  and 
11  ft  12  Vict  0.  31.  JLT.tke  Juetieee o/SmaKx, 
Q.B.  120  ;  M.C.  69 

Irremovability.   Constructive  residence.   JS. 

V.  Guardiani  of  SiowrMdge  Union,  Q  B.  224; 
M.C.  179 

Poob-Rati — Rateable  value.  Deductions  allowed 
for  sewers-rate.  R,  v.  BaUdare,  Q.B.  24; 
M.C.  17 

-  Railway.  Railway  occupation.  Easement. 
Running  powers.  Midland  RaU,  Co,  v.  ike 
Overeeen  ofBadgworth,  Q.B.  61 ;  M.C.  25 

RateabilityofCounty  Lunatic  Asylum.  J2.v. 

the  Orereeen  of  the  Parieh  of  FuUwum,  Q.R 
152;  M.C.  106 

Rateability  of  unused  mill  as  warehouse. 

Barter  v.  the  Oveneere  of  the  Townehip  ofSalford, 
Q.B.  255;  M.C.  206 


—  Rateable  value  of  tied  publio-hooses  and 
brewery.  Small  Tenements  Act.  The  Over' 
eeers  of  the  Poor  of  the  Parith  of  Sunderland- 
neoT'the-Sea  v.  the  GftardianM  of  the  Sunderland 
Poor-Law  Union,  C.P.  200;  M.C.  121 

—  The  occupation  of  property  which  is 
liable  to  be  rated  under  the  let  section  of  the 
43  Elis.  o.  2.  is  an  occupatiott  yielding  or  capa- 
ble of  yielding  a  net  annual  value,  that  is  to 
say,  a  clear  rent  over  and  above  the  probable 
average  annual  cost  of  the  repairs,  insurance 
and  other  expenses,  if  any,  necessary  to  main- 
tain  the  property  in  a  state  to  command  such 
rent,  and  it  is  not  necessary  that  the  occupa- 
tion should  be  beneficial  to  the  occupier,  so  that 
trustees,  who  are,  in  law,  tenants  and  ooouplerB 
of  valuaUe  property  upon  trust  for  charitable 
purposes,  such  as  hospitals  or  lunatic  asylums, 
are  rateable,  notwithstanding  that  the  buildings 
are  actually  occupied  by  paupers  who  are  si^ 
or  insane.  The  only  oooupiera  exempt  from  the 
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operation  of  the  act  are  the  SovereigD,  beoaase 
he  is  not  named  in  the  statute,  and  the  direct 
and  immediate  senrants  of  the  Crowa,  whose 
occupation  is  the  occupation  of  the  Crown  itself; 
and  the  only  ground  of  exemption  from  the 
statute  is  that  which  is  furnished  by  the  above 
rule ;  and,  consequently,  when  property  yielding 
a  rent  above  what  is  required  for  its  maintenance 
is  sought  to  be  exempted  on  the  ground  that  it 
is  occupied  by  bare  trustees  for  public  purposes, 
the  public  purposes  must  be  such  as  are  required 
and  created  by  the  Government  of  the  country, 
and  are,  therefore,  to  be  deemed  part  of  the  use 
and  service  of  the  country.  Jtmti  v.  ih/t  Mertey 
Dodka  and  Barbour  Board,  The  Mertey  Doeki 
and  Ha/rbour  Board  v.  Cameron,  (House  of 
Lords),  C.P.  372;  85  Law  J.  Rep.  (n.b.)  M.C.  1 

See  Parliament. 

PowEB — Leasing  power  in  Estate  Act  See  Sta- 
tute, Construction  of. 

Pbaoucs — ^Though  it  is  a  matter  of  discretion  whe- 
ther a  Judge  at  chambers  will  order  an  attorney 
to  disclose  the  name  and  place  of  abode  of  his 
client^  under  the  Common  Law  Procedure  Act, 
1858,  s.  7»  the  motives  of  the  party  making  the 
application  ought  not  to  be  narrowly  inquired 
into;  and  it  is  not  sufficient  to  deprive  the  party 
of  his  right  to  such  information,  that  he  will 
thereby  be  enabled  to  enforce  some  other  right 
against  the  party  whose  name  and  abode  he 
seeks  to  obtain.     Cox  v.  Bockett,  C.P.  125 

The  Court  refused  to  interfere  with  an  order 

made  by  a  Judge  (under  the  40th  section  of  the 
Common  Law  Procedure  Act,  1852,)  for  conso- 
lidating two  actions,  in  one  of  which  the  husband 
claimed  damages  for  injury  done  to  his  house 
and  trade,  while  in  the  other  both  the  husband 
and  wife  claimed  for  injury  to  the  wife,  and  the 
husband  also  claimed  for  consequential  damage 
to  himself,  ffenutead  v.  the  Phoenix  Oae  Co, 
Bx.  108 

See  New  Trial.    Pleading. 

Pbirogatiyb  of  thb  Crown — Exemption  from 
wfaarfiige  duties.  The  Mayors  Aldermen  ami 
Burgeuee  of  Weymouth  v.  Nugent,  Q.B.  121 ; 
M.C.  81 

See  Poor-Bate. 

Pbxscbiftiok  Act>-  Rights  in  gross  are  not  within 
the  Prescription  Act,  2  ft  3  Will.  4.  c.  71. 
ShutUeworlh  v.  Le  Fleming,  C.P.  809 

^-^~  See  Common.  Custom.  Water  and  Water- 
oourse. 

Pbihoipal  and  AaSNT— Thecorporation  of  Oxford, 
to  whom  certain  open  land  belonged,  were  in 
the  habit  of  allowing  annual  races  to  be  held 
upon  part  of  it,  under  the  management  of  a 
committee.  Before  the  races,  plaintiff,  an  auc- 
tioneer    'jraed   an   advertisement  —  "Oxford 


Races.  The  ground  for  booths,  &c.  will  be  let 
by  auction  by  Mr.  J.  F.  (the  plaintiff),  on 
Monday  next.  Conditions  for  letting  standings 
for  booths,  &o.  The  highest  bidder  to  be  the 
taker,  and  he  shall,  immediately  the  lot  is 
knocked  down,  give  the  number  of  feet  required, 
and  pay  for  the  same  immediately  after  the 
lettiog.*'  Defendant  was  the  highest  bidder  for 
a  lot  of  the  land,  and  took  possession  of  and 
occupied  it  during  the  races,  without  having 
previously  paid  for  it.  Plaintiff  having  brought 
an  action  in  his  own  name  for  the  hve  of  the 
land,  it  was  held,  there  was  evidence  on  which 
the  jury  might  find  the  contract  was  with 
plaintiff  himself.    Fieher  v.  Mareh,  Q.B.  177 

—  Plaintiff  placed  goods  in  the  hands  of  H.  to 
sell  in  his  own  name,  and  defendants  bought 
them  of  H.  through  C,  their  broker.  Defendants 
did  not  know  that  the  goods  belonged  to  plain- 
tiff, but  C.  did,  from  having  been  previously  in 
the  employ  of  H,  but  not  from  anything  which 
was  communicated  to  him  while  acting  as  defen* 
dants*  broker  in  the  transaction.  It  was  held, 
reversing  the  judgment  of  the  Court  of  Common 
Pleas,  that  defendants  were  affected  by  such 
knowledge  of  their  broker,  and  were  therefore 
not  entitled  to  set  off  a  debt  due  to  them  from 
H.  against  plaintiff^s  claim  for  the  price  of  the 
goods.    Diit9er  v.  Norwood  (Ex.  Ch.),  C.P.  48 

—  D,  a  merchant  in  London,  was  in  the  habit 
of  shipping  salt  for  exportation  at  the  port  of 
LiverpooL  He  usually  employed  plaintiff  to 
purchase  the  salt,  and  plaintiff  shipped  it,  taking 
receipts  in  his  own  name  from  the  mate  for  each 
delivery,  and  when  the  cargo  wascomplete,  taking 
bills  of  lading  in  his  own  name,  which  he  remit- 
ted to  D,  in  exchange  for  D.'s  acceptances  for  the 
price  of  the  salt  Plaintiff  was  paid  no  commis- 
sion, but  he  charged  D.  an  advance  on  the  price 
of  the  salt.  On  the  present  occasion  D.  had 
chartered  a  ship  to  load  a  full  cargo  of  salt  for 
Calcutta,  and  plaintiff  had  placed  on  board  her, 
in  accordance  with  instructions  from  D,  1,000 
tons  of  salt  which  he  had  purchased  for  that 
purpose,  and  for  which  he  had  taken  the  mate's 
receipts  in  the  usual  course.  When  this  quantity 
had  been  placed  on  board  D.  stopped  payment, 
and  plaintiff  then  ceased  loading,  and  demanded 
bills  of  lading  for  the  salt  already  on  board  in 
his  own  name.  Defendant,  the  shipowner, 
refused  to  allow  them  to  be  given  and  filled  up 
the  ship,  and  sent  her  with  the  salt  to  Cal- 
cutta. The  jury  found  that  when  plaintiff  put 
the  salt  on  board  he  did  not  intend  to  pass  the 

froperty  therein  to  D,  but  to  retain  it  himself. 
t  was  held  this  was  the  proper  question  for  the 
jury,  and  that  on  this  finding  and  these  facts 
there  was  a  conversion  of  the  salt  by  the  defen- 
dant at  Liverpool.  Falke  v.  Fletcher,  C.P.  146 

—  An  agent  who  is  intrusted  to  sell  land  for 
his  principal  at  a  commission,  if  he  become  the 
purchaser,  is  not  entitled  to  any  remuneration. 
Salomcne  v.  Pender,  Ex.  95 

—  See  Contract.    Set-off. 
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Pbdicipal  avd  SuBiTT-oGaanuitie  held  to  be 
oontinoing  notwithaUnding  a  mortgnge^eed  aa 
oollfttenl  aeoority.  ^Bintgham  ▼.  CorbiU  (Ex. 
Ch,),  Q.B.  87 

—  Dbcharge  of  the  snreij  by  giving  time  to 
the  principal.  Deed  giving  time  so  as  to  rdease 
the  prineipaL   BaUeif  ▼.  Edwarda,  Q.B.  41 

^—  Time  given  to  principal  debtor.  See  Merger. 
OimraDtie. 


Eqnitoble  Plea. 

PBiBomnt — Diaohaige.  See Attonieyand  Solictor. 

PRI805B — Clamifioation  of  priaonera.  Order  of 
Quarter  Beaaiona.  Warrant  R,  r,  OolviU,  Q.B. 
165;  M.C.  187 

SeeOaoL 

Pbivilbobd  Commukioation  —  In  an  action  of 
Blander,  laying  apecial  damagea,  it  was  proved 
that  plaintiff^  a  tmatee  of  a  chanty,  aaked  C,  by 
whom  he  waa  employed  aa  bailiff,  to  obtain  aig- 
natmrea  to  a  proteat  against  hia  being  turned  out 
of  the  tmateeship.  C.  asked  defendant  for  hia 
aignature,  which  defendant  re(iiBed ;  and  on 
being  preaaed  to  give  his  reaaona,  said  that  he 
would  not  keep  a  big  roeue  like  plaintiff  in  the 
trust;  and  he  explained  Uie  reasons  for  his  opin- 
ion, which  were  that  plaintiff  had  left  the  parish 
under  discreditable  circamstanoes,  and  without 
settling  with  his  creditors,  including  defendant. 
He  also  added,  that  he  was  surprised  that  C. 
kept  such  a  man  on  with  his  son.  The  whole  of 
what  was  said  about  plaintiff's  character  waa 
said^with  reference  to  the  discussion  whether  it 
waa  proper  that  he  should  be  continued  as  a 
trustee  of  the  charity.  In  consequence  of  what 
defendant  said,  C.  dismissed  plaintiff  from  his 
employment.  The  jury  found  that  defendant 
had  not  acted  with  malice.  It  was  held  that, 
assuming  that  the  words  were  bond  fdt  spoken 
with  reference  to  the  propriety  of  taking  steps 
to  retain  plaintiff  in  the  trusteeship,  as  they  were 
pertinent  to  the  question  whether  he  was  fit  to 
be  trusted  or  not  they  were  to  be  regarded  as 
a  privil^^ed  communicAtion,  and  therefore  that 
defendant  was  entitled  to  have  the  verdict  entered 
for  him.     CwdU*  v.  PoUz,  Q.6.  247 

Public  Health  Act,  1848— Powers  of  levelling 
streets.  Cd^ry  v.  tkt  Local  Board  of  Health  of 
I[ingtUm-uponrIfull,  Q.B.  40;  M.C.  7 

The  Public  Health  Act,  1848  (11  k  12  Vict. 

c.  63.)  s.  149,  enacts  that  whenever  the  consent, 
sanction,  approval,  or  authority  of  the  Local 
Board  of  Health  is  required  by  the  provisions 
of  the  act,  the  same  shall  (in  the  case  of  a  non- 
corporate district)  be  in  writing  under  their  seal 
and  the  hands  of  five  or  more  of  tiiem.  It  was 
held,  this  enactment  applied  to  a  general  dis- 
trict rate  made  by  the  board,  and  that  the  want 
of  the  seal  and  signatures  was  fatal  to  the 
validity  of  the  rate.  Semble — that  one  general 
district  rate  may  be  made  under  section  89.  to 


indode  both  paai  and  fatare  ezpeiiaea»  if  the 
amount  of  each  ia  diatiiigaiahed  in  the  eatimate. 
Qmertf'— what  ia  the  oonaequenoe  of  aa  inaaifi- 
eieat  compltanee  in  the  eatimate  with  the  re- 
quirementa  of  aection  98.  B.  v.  Ae  Loeml  Bctrd 
ofBeaith  of  Worbop,  Q.B  256;  M.C.  220 


See  Arbitmtion.    Sew 


Railway— Supeiflaooa  lands.    See  Landa  danasa 
Conaolidation  Act. 


—  See  Negligeooe. 

Railwat  a>d  Canal  Traytio 
riera  by  Railway. 


Act.    Sm  Gar- 


Railwatb  Claubbb  Consoudatiok  Act — The 
effoct  of  section  47.  of  the  Railways  Claoses 
Consolidation  Act,  1845 — which  enacts,  that  if 
a  railway  crosaea  any  turnpike  or  puUic  car> 
riage-road  on  a  level,  the  company  ahall  ersct 
and  maintain  sufficient  gates  across  the  road  on 
each  side  of  the  railway,  and  shall  employ  proper 
penons  to  open  and  shut  the  gates,  which  abaU 
be  kept  constantly  closed  aeroas  the  raad,  enept 
during  the  time  when  horaea,  carriage^  ftc., 
paaaing  along  it,  have  to  oroas  the  railway,  and 
the  peraon  having  the  care  of  the  satea  abali, 
under  the  penalty  of  40i.,  cause  uem  to  be 
doaed  aa  soon  as  the  horses,  &&  have  piiwul 
through, — ^is  to  make  the  road  a  highway  only 
when  the  gates  are  opened  by  one  of  the  com* 
pany^a  servants;  and  iit  there  being  no  aervant 
there,  after  waiting  a  reaaonable  time,  a  paa- 
senger  open  the  gates,  and  attempt  to  pass 
through  with  his  horse  and  carriage,  and  daosage 
eoaue  to  him  from  the  gates  awinging  to,  he  ia 
committing  an  illegal  aot»  and  the  omnnany  are 
not  liable  for  the  damage.  WyaU  v.  the  Grt/U 
Watem  Bail.  Co.,  Q.B.  204 

RoGUB  AND  Yacvbond.    See  G^uning. 

Sale  op  Goods — A.  bought  ooal  of  B,  to  be 
shipped  in  a  ship  chartered  by  A,  payment  in 
cash  against  bill  of  lading  in  the  hands  of  B.'s 
agent.  Before  shipment  A.  sold  to  plaintiff^  and 
at  the  time  of  both  sales  the  coal  was  unas- 
certained. The  coal  waa  ahipped,  and  three 
billa  of  lading  signed  for  delivery  to  A.  or  order; 
one  only  waa  stamped  and  retained  by  B,  an- 
other waa  sent  to  A.  Not  being  paid,  B.  aent 
the  atamped  bill  of  lading  to  defendant  and  the 
captain  delivered  the  coal  to  him.  It  waa  held, 
plaintiff  had  no  right  of  action  againat  the 
defendant.    Moaka  v.  NidioiMtmy  C.P.  273 

Defendants  entered  into  a  contract  with  G. 

as  follows :  ''  21st  of  September  1864.  Sold  to 
G.  the  oak  timber  ofiered  to  him  at  the  prices 
stated  in  his  letter  of  the  12th  of  September, 
viz.,  trees  of  60  feet  and  upwards  at  2a.  Sd.  per 
foot ;  trees  under  60  feet  2s.  5d,  per  foot,  deli* 
vered  to  boats.  The  above  to  be  12  inehea  girth 
and  upwarda ;  and  two  ooffin  logs  at  4a.  per  foot. 
Payment,  lOOJ.  by  bill  at  one  month,  and 
balance  by  bill  at  four  months  from  measure* 
ment."    The  timber  had  been  brought  by  de« 
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fendanta  to  c«<rtam  whArves  belongiog  to  the 
Herefordshire  Canal  Company.  On  the  7th  of 
October  O.'s  agent  measured  the  timber,  marked 
it  and  had  it  "squared/*  paying  6/.  to  the  per- 
sons employed.  On  the  15th  of  October  6.  gave 
a  \QOl.  bill  at  one  month,  which  was  paid,  and 
two  other  bills,  one  for  1002.  ami  the  other  for 
751.  at  four  months.  While  these  last  bills  were 
running  G.  became  insolvent  and  made  an  as- 
signment of  his  estate  to  plaintifib  as  trustees  for 
the  benefit  of  creditors ;  defendants  took  posses- 
sion of  the  timber  and  claimed  to  retain  it  as 
nnpaid  vendors.  It  was  held,  in  an  action  by 
plaintifib,  the  Court  having  power  to  draw  in- 
ferences offset,  that  there  was  a  transfer  of  the 
possession  of  the  timber  to  G,  the  vendee,  and 
that  the  vendors  had  no  lien  for  the  prioe. 
Cooper  V.  BUI,  Ex.  161 

—  When  the  property  passes.   See  Mortgage. 

See  Damages.     Frauds,  Statute  of.    Goods 


Bargained  and  Sold.     Warranty  of  Title. 

Salmon  Fishiby  Act—"  Fixed  engine;"  net  fixed 
to  the  soil.    Thomoi  v.  Jone$,  Q.B.  60;  M.C.  45 

SiovRiTT  rOB  Costs — Increase  of  security,  when 
allowed.  R.  ▼.  the  Southampton  ffarbour  Com- 
miuumen,  Q.B.  164 

SiT-OTF — If  a  person  buys  goods  of  another  whom 
he  knows  to  be  actine  as  agent,  though  he  does 
not  know  who  the  principal  is,  he  cannot  set  off 
a  debt  due  to  him  from  such  agent  in  an  action 
by  the  principal  for  the  price  of  the  goods. 
8em€nta  v.  Bnndey,  C.P.  161 

SsTTLBMENT.    See  Statute,  Construction  of. 

Sewvbs — A  natural  stream,  supplied  by  natural 
and  artificial  drainage  of  cultivated  soil,  belong- 
ing to  priyate  individuals^  was  cleared  out  and 
partially  widened  and  deepened  by  Commis- 
sioners acting  under  a  private  indosure  act, 
powers  being  given  to  them  to  do  so  at  the  ex- 
pense of  the  proprietors.  In  its  passage  to  the 
river,  into  wnich  it  ultimately  flowed,  it  passed 
through  a  town,  and  received  the  drainage  of 
two  or  three  inhabited  houses.  Semhle — That 
this  stream  was  not  a  sewer,  within  the  meaning 
of  the  Public  Health  Act,  1848;  but  even  if  it 
was,  held  that  it  came  within  the  exception  in 
section  48,  and  that  it  was  not  vested  in  the 
local  board  of  health,  and  that  they  were  not 
liable  to  cleanse  and  repair  it.  B.  v.  the  Local 
Board  of  Health  of  Qodmcmckeeter,  Q.B.  13 

Plaintiff  was  owner  of  land  through  which  the 

P.  river  flowed,  such  land  beingbeyond  the  district 
of  the  board  of  works  for  L.  The  board  executed 
drainage  works  within  their  district,  by  means 
of  which  the  sewage  was  carried  into  a  stream 
which  flowed  into  the  P.  river.  The  sewage  had 
for  many  years  been  carried  into  the  stream, 
but  only  so  as  to  pollute  the  water  in  an  inap- 
preciable degree.  The  result  of  the  new  works 
of  the  board  was  to  do  substantial  injury  to  plain- 

Kkw  Seriks,  84.— Ikdbx,  Com.  Law. 


tiff.  It  was  held,  by  the  Court  of  Queen*s  Bench, 
that  under  the  86th  section  of  the  "Metropolis 
Local  Management  Act,  1855,"  plaintiff  had  a 
right  to  obtain  compensation  for  the  damagedone 
in  the  manner  provided  by  the  act,  and,  there- 
fore, that  the  board  were  not  liable  in  an  action. 
But  it  was  held  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  local  board  were  not 
authorised  by  any  provision  of  the  Metropolis 
Local  Management  Act,  1855,  to  carry  the 
sewage  of  the  district  by  means  of  a  new  system 
of  sewers  into  plaintiff's  stream,  and  that  plain- 
tiff was  entitled  to  maintain  an  action  against 
them  for  the  nuisance.  Cotor  v.  the  Lemtham 
Board  of  Worhe,  (Ex.  Ch.).  Q.B.  74 

Sewerage    expense    how    raised  :  rateable 

value.  Pew  v.  the  Metropolitan  Board  of  Worhe, 
Q.B.  160 ;  M.C.  97 

— -  By  11  &  12  Vict.  c.  112.  s.  88.  power  was 
given  to  the  Metropolitan  Commissioners  of 
Sewers  to  construct  sewers  under  any  lands 
whatsoever,   "making   oompensation    for  any 
damage  done  thereby,"  and  by  other  clauses  of 
that  act  the  Commissioners  were  empowered  to 
levy  rates  retrospectively,  as  well  as  prospec- 
tively, for  the  payment  of  such  compensation. 
By  the  Metropolis    Local    Management   Act 
(18  &  19  Viet.  o.  120.)  the  powers  of  such  Com- 
missioners are  put  an  end  to,  and  the  Metropo- 
litan Board  of  Works  is  to  stand  in  their  place; 
and  by  section  148.  the  property  vested  in  such 
Commissioners  is  transferred  to  the  Board  of 
Works,  and  ail  persons  who  owe  money  to  the 
Commissioners  are  to  pay  the  same  to  such  board, 
and  all  monies  recoverable  from  the  Commis- 
sioners are  to  be  recoverable  from  the  board; 
and  by  section  181.  "all  mortgages,  annuities, 
securities,  and  other  debts  and  liabilities,*'  which 
before  the  determination  of  the  1 1  &  12  Vict, 
c.  112.  might  be  charged  on  or  payable  out  of 
any  rates  autiiorized  to  be  levied  thereunder, 
are  to  continue  in  full  force  and  be  a  charge  on 
the  districts  in  which  such  rates   would  have 
been  authorised  to  be  levied.   It  was  held,  that 
a  liability  of  such  Commissioners  to  make  oom- 
pensation for  land  taken  by  them  for  a  construc- 
tion of  a  sewer  under  the  powers  of  the  11  &  12 
Vict.  c.  112,  was  transferred  by  the  18  &  19  Vict. 
c.  120.  to  the  Metropolitan  Board  of  Works, 
and  was,  therefore,  recoverable  from  such  board,  . 
although  at  the  time  of  the  determination  of 
the  powers  of  the  Commissioners  the  existence 
of  such  liability  was  not  known,  and  no  claim 
was  made  for  compensation  until  several  years 
afterwards.    Re  the  ArhitroHtm  of  PetHwoSrd  v. 
the  Metropolitan  Board  of  Works,  C.P.  801 

—  A  vestry  of  a  parish  mentioned  in  Schedule 
(A.)  to  18  &  19  Vict.  c.  120.  having  resolved, 
under  section  73,  that  the  drainage  of  several 
houses  into  an  old  sewer  was  insufficient,  and 
that  such  sewer  should  be  discontinued,  gave 
notice  to  the  owners  of  such  houses  to  make 
new  drains  into  a  new  sewer,  and  upon  default 
of  the  owners.  th«  vostry  made  them  themselves. 
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They  then  attempted  to  recover  the  expense 
from  the  house- owners  (by  suinnions  against  the 
occupier  under  section  9(3.  of  25  &  26  Vict, 
c.  102.)  before  a  li'lag^istrate,  on  the  ground  that 
they  were  acting  under  section  73.  The  Magis- 
trate decided  that  the  facts  brought  the  case 
within  section  69,  and  refused  to  make  any 
order.  It  was  held,  that  there  was  nothing  to 
shew  that  the  drains  were  insufficient;  that  the 
vestry  could  not  by  their  finding  conclusively  bring 
the  case  within  section  73;  that  it  was  competent 
for  the  Magistrate  to  refuse  his  order  on  the  ground 
that  the  case  fell  within  section  69;  and  that  his 
decision  on  this  matter  (which  was  partly  a  ques- 
tion of  law  and  partly  one  of  fact)  was  right,  as 
the  facts  shewed  that  the  new  drains  were  ren- 
dered necessary  by  the  draining  into  the  new 
sewer,  and  not  by  the  insufficiency  of  the  old 
drains.  The  Vestry  of  St.  MaryUhoM  v.  Virtt, 
C.P.  812;  M.C.  214 

Sheriff — Plaintiff  having  recovered  judgment 
against  D.  for  22^.  5«.  \Zd.,  sued  out  a  ca.  m., 
and  had  him  arrested  by  defendant  the  sheriff. 
B.  had  previously  entered  into  a  deed,  which 
purported  to  be  a  deed  of  arrangement  with  his 
creditors  under  the  Bankrupt  Act,  1861,  but 
which  was  in  fact  an  invalid  deed.  It  was  never- 
theless duly  registered,  and  the  Chief  Registrar 
gave  a  certificate  to  that  effisct  to  B,  with  a 
notice  that  the  certificate  was  available  as  a 
protection  in  bankruptcy.  The  sheriff  allowed 
J3.  to  go  at  large,  and  made  a  return  that  he  was 
entitled  to  protection  from  arrest,  and  that  he 
was  not  found  in  his  bailiwick.  An  action  being 
brought  against  the  sheriff  for  making  a  false 
return,  and  also  for  an  escape,  it  was  held,  by 
CrompUmy  J.,  Mellor,  J.  and  Shee,  /.,  that,  under 
the  198th  section  of  the  Bankruptcy  Act»  1861, 
the  certificate  was  an  answQ^  to  the  action ;  but 
it  was  held,  by  Cockbum,  C.J.,  that  the  deed 
being  invalid,  the  sheriff  was  liable.  Lloyd  v. 
ffarrit<m,  Q.B.  97 

Ship  and  Shipputg — Powers  of  licensing  pilots 
by  Corporations  of  London  and  Leith  Trinity 
Houses.  Houack  v.  Gray,  Q.B.  256;  M.C.  209 

-^^  A  separate  action  cannot  be  maintained 
against  the  master  and  the  owner  of  a  ship  for 
the  same  identical  cause  of  action.  The  creditor 
has  an  election  to  sue  either  the  one  or  the  other, 
but  he  cannot  after  he  has  sued  the  one  to 
judgment  maintain  another  action  against  the 
other.  PrieaUyv.  Femie,  Ex.  172 

— —  See  Bill  of  Lading.  Charter-Party.  Merohant 
Shipping  Act.    Marine  Insurance. 

Slandbb.     See  Privileged  Communication. 

SoLioiTOB  AND  CLIENT— On  the  oocasion  of  settling 
})er8onal  property  upon  a  marriage,  it  is  the 
professional  usage  for  the  lady^s  solicitor  to 
draw  the  settlement,  and  for  the  husband  to 
pay  for  it,  although  the  only  property  settled  is 
the  husband's.  And  where  nothing  has  taken 
place  to  exclude  such  usage  the  husband  is 


legally  liable,  in  the  event  of  the  marriage 
taking  place,  to  pay  the  lady*s  solicitor  his  costs 
of  the  settlement  if  the  retainer  was  by  the  lady, 
or  else  to  indemnify  whoever  on  her  part  pro- 
perly incurred  expense  by  retaining  a  solicitor 
to  preparo  such  settlement.  An  infant,  who 
has  no  property  of  her  own  to  settle,  may  con- 
tract with  a  solicitor  for  the  preparation  of  a 
marriage  settlement  by  her  intended  husband, 
under  which  proper  provision  is  made  for  her 
benefit^  as  such  may  be  considered  a  necessary 
suitable  to  her  estate  and  condition.  Bclpa  v. 
Clayton,  C.P.  1 

Staos  Plat — Dramatic  representation,  with  actors 
not  bodily  visible  to  the  spectators.  Day  v. 
Simpion,  C.P.  258;  M.C.  149 

Stamp — A  notarial  instrument  in  the  form  of 
Schedule  H.  given  by  section  12.  of  21  &  22 
Vict.  c.  76.  is  correctly  stamped  with  a  one- 
shilling  stamp.  Mgtinton  v.  Inland  Mevenue, 
Ex.  225 

Statute,  Conbtruotioh  of— By  a  private  £stat« 
Act  of  1720  (6  Geo.  1.  c.  29.)  a  family  settlement 
of  certain  lands  was  confirmed,  with  a  restric- 
tion on  alienation;  and  a  power  to  grant  leases 
"at  the  usual  and  accustomed  rents,  boons  and 
services,'*  was  conferred  on  each  tenant  in  tail 
when  in  possession  under  the  limitations  of  such 
settlement.  By  section  1.  of  an  act  of  1803 
(43  Geo.  8.  c.  40.)  a  portion  of  these  lands  was 
vested  in  trustees  for  sale,  **  freed,  released  and 
discharged,  and  absolutely  acquitted,  exempted 
and  exonerated  of  and  from  all  and  every  the 
uses,  trusts,  estates,  entails,  remainders,  charges^ 
powers,  provisoes,  limitations  and  agreements, 
m  and  by,"  inter  aUOf  the  said  Estate  Act  of 
1720  created  and  declared,  except  only  soch 
leases  as  had  been  theretofore  made  in  pursuance 
of  the  powers  contained  in  the  said  settlement 
and  act,  and  the  trustees  were  to  re -invest  the 

Eroceeds  of  the  sale  in  the  purohase  of  other 
mds  to  be  settled  to  the  same  uses  and  subject 
to  the  same  powers  as  the  lands  so  sold.  The 
7th  section  of  the  act  of  1803  enacted,  that 
until  sale  the  said  lands  should  be  held  and 
enjoyed,  and  the  rents,  issues  and  profita  there- 
of shoidd  be  received  by  such  person  as  would 
have  been  entitled  thereto  in  case  such  act  had 
not  been  made.  It  was  held,  the  power  of 
leasing  given  by  the  Estate  Act  of  1720  was 
destroyed  as  to  the  lands  vested  in  the  trustees 
for  sale  by  the  act  of  1803,  with  the  exception 
only  of  the  leases  which  had  been  then  made; 
and  therefore  a  lease  made  in  1838,  in  con- 
formity with  such  power,  was  void  as  against 
the  heir,  notwithstanding  section  7.  of  the  act 
of  1803,  and  the  fiict  that  the  lands  had  never 
been  sold.  The  Barl  of  Shrewstmry  v.  KeighUtyt 
C.P.  822 

By  a    private    act    of  parliament   certain 

lands  were,  in  1720,  settled  on  those  who 
should  be  Earls  of  Shrewsbury.  In  1808  a 
portion  of  these  estates,  by  another  act,  were 
vested  in  trustees  for   sale,  freed   from    the 
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uses,  fto.  of  the  prior  act,  with  a  provision  that 
till  sale  they  should  be  held  for  the  benefit  of 
those  who  but  for  the  act  would  be  entitled. 
In  1843,  by  a  third  act,  which  provided  for  the 
sale  of  another  portion  of  the  above  estates,  it 
was  also  provided  that  those  to  whom  the  estates 
limited  by  the  first  act  were  successively  limited 
when  by  virtue  of  the  limitations  they  came 
into  possession  or  were  entitled  to  the  profits  of 
the  lands  which  should  for  the  time  being  stand 
limited  and  settled  to  such  of  the  uses  of  the 
said  first  act  as  should  then  be  subsisting  or 
CHpable  of  effect,  might  lease  them  in  a  parti- 
cular way.  It  was  held,  on  the  construction  of 
the  acts,  that  this  power  of  leasing  extended  to 
lands  vested  in  trustees  under  the  second  act 
and  still  unsold.  The  Earl  of  Shrewimnf  v. 
BeazUy,  C.P.  828 

Stoppaob  in  Tbaksitu.    See  Sale  of  Goods. 

Succession  Dutt— Effect  of  tenant  in  tail  in 
possession  acquiring  the  fee  and  dying  before 
payment  of  the  instalments.  AU<mi£y  General 
V.  Lilf<yrd,  Ex.  44 


Duty  payable  on  succession  to  unproductive 


land,  and  mode  of  assessing  and  time  of  estimat- 
ing the  duty.  Attorney  General  v.  the  Eaii  of 
Se/ton  (House  of  Lords),  Ex.  98 

The  2nd  section  of  the  Succession  Duty  Act 

applies  not  merely  to  cases  where  the  title 
accrues  at  death,  but  also  to  cases  where  the  title 
has  accrued  before  the  act,  but  is  made  an 
interest  in  possession  at  once,  or  after  an  in- 
terval on  a  death  occurring  after  the  act  At- 
iomey  General  v.  GtU,  Ex.  145 

• 

See  Domioil. 

Sunday  Trading — Sale  of  fermented  liquors  with- 
in prohibited  hours.  "Traveller."  Fisher  v. 
Howard,  Q.B.  61;  M.C.  42 

Refreshment  to  travellers.  Tayhr  v.  Hum- 
phries, C.P.  101;  M.C.  1 

Theatbb.  See  Stage  Play. 

Tims— Computation  of.    See  Marine  Insurance. 

Toll — Steam  ferry-boat.  Soldiers.  Mutiny  Act, 
1864.    Ward  v.  Gray,  QB.  164;  M.C.  146 

A  bridge  erected  and  roads  made  by  a 

company  of  proprietors,  under  the  provisions 
of  S6  Geo.  8.  c.  xciv.,  on  which  the  company 
are  authorized  to  take  toll,  subject  to  exemp- 
tions provided  for  in  the  act,  are  a  "  turnpike- 
bridge"  and  "turnpike  roads"  within  2  &  3  Vict, 
c  93.  andof3&4yict  c.  88.  s.  1;  and,  there- 
fore, the  exemption  from  tolls  granted  by  the 
last-mentioned  act  to  police  constables  extends 
to  such  bridge  and  roads  respectively.  Longland 
V.  Andrews,  and  Longland  v.  Doling,  Ex.  90 

Tbespahs.    See  Action.     Game.     Negligence. 


Trespass  fob  Mksnb  Pbofit— A  county  court 
order  for  giving  up  possession  of  premises,  made 
against  a  person  holding  under  the  tenant, 
under  19  &  20  Vict.  c.  108.  s.  50,  is  not  conclu- 
sive evidence  of  title  in  a  subsequent  action 
against  him  for  mesne  profits.  The  Court  re- 
fused to  go  into  the  question  of  improper  rejec- 
tion of  a  document,  on  the  ground  that  it  did 
not  appear  by  the  Judge*s  notes  that  the  docu- 
ment had  been  formally  tendered  in  evidence 
at  the  triaL   Campbell  v.  Loader,  Ex.  50. 

Trover — Plaintiff  when  a  young  child  resided  with 
her  aunt  in  the  house  of  d^endant's  testator, 
where  the  aunt  lived  as  housekeeper,  and  plain- 
tiff was  almost  adopted  into  testator's  family. 
The  aunt  was  a  married  woman  living  apart  from 
her  husband,  who  had  deserted  her,  and  pre- 
viously to  her  death  she  gave  plaintiff  some  articles 
of  jewelry  and  apparel ;  part  of  these  plaintiff  gave 
testator  to  keep  for  her,  and  the  rest  she  placed 
in  her  own  boxes  in  testator's  house.  Upon  the 
aunt's  death  her  husband  once  called  and 
claimed  her  efiects,  but  testator  repudiated  the 
husband's  right,  and  the  husband  never  after- 
wards claimed  them  or  interfered  further  in  the 
matter.  When  testator  died,  which  happened 
whilst  plaintiff  was  away  at  school,  defendant  as 
executor  took  possession  of  the  articles  which 
had  been  so  given  to  plaintiff,  and  refused  to 
restore  them  to  her.  It  was  held,  plaintiff  was 
in  possession  so  as  to  be  entitled  to  maintain  an 
action  against  defendant  for  these  articles ;  and 
that  it  was  not  competent  to  defendant  to  set 
up  the  right  of  the  aunt's  husband  as  an 
answer  to  the  action.  Bourne  v.  Fosbrooke, 
C.P.  164 

Wine,  the  property  of  plaintiff,  being  in  the 

warehouse  of  defendant,  a  wharfinger,  notice 
irom  the  Lord  Mayor's  Court  was  served  on 
defendant,  attaching  in  his  hands  all  the  goods 
of  H,  from  whom  plaintiff  had  purchased  the 
wine,  and  at  the  same  time  defendant  was  in- 
formed that  the  attachment  had  reference  to  the 
wine.     Plaintiff  demanded  the  wine  from  defen- 
dant's derk,  producing  tbe  delivery  warrant 
which   had    been   issued   by   defendant  to    B, 
a  former  owner,  and  indorsed  by  him  to  H,  and 
by  H.  to  plaintiff.     Defendant's  clerk  said  that 
there  was  a  difficulty  in  consequence  of  the 
attachment,  and  referred  plaintiff  to  defendant, 
whom  he  could  not  find.     Plaintiff's  attorney 
thereupon  wrote,  demanding  the  wine  before 
eleven  o'clock  the  next  morning.     Defendant's 
attorney  replied,  asking  for  time  for  inquiry; 
but  a  writ  was  issued  before  that  answer  was 
received.    It  was  held,  there  was  some  evidence 
of  a  oonverMion ;  that  the  conduct  and  position 
of  defendant  was  evidence  from  which  the  jury 
might  infer  whether  or  not  he  had  been  guilty 
of  a  conversion  of  the  wine,  and  that  before  ar- 
riving at  a  conclusion  it  was  proper  for  the  jury 
to  consider  whether  defendant  had  a  bond  fide 
doubt  as  to  plaintiff's  title  to  the  wine,  and 
whether  a  reasonable  time  for  clearing  up  that 
doubt  had  elapsed  before  the  action  was  com- 
menced.    PiUot  V.  Wakins(m  (Ex.  Ch.),  Ex.  22 
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Demand.     See  Bill  of  Sale. 

Property.    See  Game. 

-  See  Principal  and  Agent. 

Tdrnpikk.     See  Highway.     Toll. 

Use  and  OccuPATioy— OocDpation  under  ooniraot 
with  agent.     See  Principal  and  Agent. 

Variance.     See  Contract.    Venue. 

Vendor  and  Purchaser — In  a  deed  of  convey- 
ance in  fee  from  defendant  to  plaintiff  of  a  house 
and  premises  then  in  the  occupation  of  de- 
fendant, ''together  with  all  lights,  liberties, 
privileges,  easements  and  appurtenances  to  the 
premises  belonging  or  in  anywise  appertaining 
or  usually  held  and  enjoyed  therewith,  or  deemed 
or  taken  as  part,  parcel  or  member  thereof,**  the 
defendant  covenanted  "that  notwithstanding 
any  act,  deed,  matter  or  thing  whatsoever  made, 
done  or  permitted  by  him,  or  any  person  claim- 
ing through  him,  he,  the  defendant,  then  had 
good  title  to  convey  the  messuage  and  premises 
with  the  appurtenances.**  Some  years  before 
this  conveyance  defendant,  being  then  owner  in 
fee  and  occupier  of  the  same  house,  &o.,  in  the 
same  condition,  entered  into  a  contract  in  writ- 
ing with  the  owners  of  the  adjoining  premises 
that  the  cornice  and  spouts  and  three  windows 
of  defendant's  house  overlooking  the  adjoining 
premises  were  encroachments,  and  agreed  to 
pay  an  annual  sum  of  5s.  so  long  as  he  was 
permitted  to  use  the  said  oomioe,  spouts  and 
windows.  Defendant  had  never  acquired  any 
easement  in  respect  of  the  cornice,  spouts  or 
windows  by  twenty  years'  user.  It  was  held 
(affirming  the  judgment  of  the  Court  of  Queen's 
Bench),  that  there  was  no  breach  of  covenant 
for  title  by  defendant,  for  that  he  only  conveyed 
the  premises  so  far  as  he  was  possemed  or  could 
convey  them,  and  that  his  qualified  covenant 
for  title  limited  his  covenant  to  that  which  he 
actually  had,  or  but  for  any  act  of  his  would 
have  had,  and  that  he  had  not  and  never  would 
have  acquired  any  easement  in  the  windows,  &c., 
inasmuch  as  the  adjoining  owners  would  have 
interfered  to  prevent  him  but  for  his  acknow- 
ledgment Thackeray  v.  Wood  (Ex.  Ch.),  Q.B. 
226 

Construction  of  conditions  of  oale  as  to  right 

to  recover  interest  on  deposit  and  expenses  of 
investigating  title.  Gardom  v.  Lee,  Ex.  113 

Unpaid  vendor's  lien.  See  Sale  of  Goods. 

See  Easement. 

Venue — An  action  for  damage  arising  from  a 
public  nuisance  on  real  property,  as  on  a  public 
highway,  is  a  local  action ;  and  if  there  is  no 
local  description  in  the  body  of  the  declaration,  < 
the  county  in  the  margin  must  be  taken  as 
repeated  in  the  declaration,  and  it  is  a  material 


allegation ;  and  on  a  plea  traversing  the  exisi- 
enoe  of  the  highway,  proof  that  the  highway  is 
in  another  county  is  a  fifctai  variance  and  ground 
of  nonsuit.   JHchardM/n  v.  Locklin,  Q.B.  226 

Waoer.    See  Gaming. 

Warranty  of  Title — On  the  sale  of  goods  there 
is  a  warranty  of  title,  if  the  seller,  at  the  time 
of  the  sale,  either  by  words  or  conduct,  affirm 
the  goods  to  be  his.  EkhhoU  v.  BanniMer,  C.P. 
105 


Water  and  Waterooursb— A  nlaintiff,  who 
the  occupier  of  certain  olay-works,  had  enjoyed  as 
of  right  for  twentv  years,  without  interruption, 
a  watercourse,  called  the  clear- water  leat»  which 
brought  water  to  such  works.  Part  of  this  water 
had  been  collected  from  natural  springs,  from 
whence  it  had  been  brought  over  defendant's 
land  by  an  artificial  channel  made  by  plaintiff's 
predecessor  at  the  clay-works.  The  rest  of  the 
water  had  been  obtained  by  plaintiff  from  a 
stream  brought  artificially  to  the  surface  by  the 
operation  of  miners  who  had  not  permanently 
abandoned  their  right  to  the  same.  Plaintiff 
claimed  also  a  prescriptive  right  by  twenty 
years*  uninterrupted  user  to  another  water- 
oourse,  called  the  foul-water  leat.  There  was 
evidence  at  the  trial  that  p]aintiff*s  predeoevor 
at  the  day-works  had  leave  from  the  tenant  and 
owner  of  the  land  which  had  since  become  de- 
fendant's, to  cut  sudi  watercourse  from  a  brook 
down  to  the  day-works  on  the  terms  of  paying 
a  peppercorn  rent,  and  that  such  tenant  might 
stop  it  whenever  there  was  a  soardty  of  water 
for  his  own  purpose.  It  was  held,  that  as  to  such 
foul- water  leat  there  was  evidence  on  which  a 
jury  might  find  that  plaintiff^s  enjojrment  thereof 
was  not  under  a  claim  of  right,  but  precarionsy 
and  that,  therefore,  a  twenty  yean*  user  by  the 
plaintiff  under  such  droumstances,  though  with- 
out  interruption,  ¥ras  not  an  enjoyment  as  of 
right  within  the  Prescription  Act,  2  &  8  WiU.  4. 
c.  71.  Hdd,  also,  that  as  to  that  part  of  the 
water  in  the  dear- water  leat  which  had  an  arti- 
ficial origin  from  mining,  plaintiff  could  not  by 
twenty  years'  user  acquire  an  easement  therein 
under  2  &  8  Will.  4.  c.  71>  but  that  as  to  that 
part  which  had  been  collected  from  natural 
springs  plaintiff  had,  as  against  defendant, 
acquired  by  user  a  right  to  its  flow,  notwith- 
standing that  the  land  in  which  such  supply  was 
obtained  was  within  the  district  of  tin-bounds, 
and  subject  therefore  to  the  contingent  rights 
of  the  owners  of  such  bounds,  inasmuch  as  such 
owners  have  by  custom  a  right  to  use  all  water 
in  their  district  for  mining  operations.  Hdd, 
further,  that  plaintiff  as  sudi  occupier  of  the 
day-works  to  which  the  water  v^m  brought,  had 
a  sufficient  interest  to  enable  him  to  maintain 
bis  claim  to  a  prescriptive  right  to  the  flow  of 
such  water.  Qaxed  v.  Mariyn,  C«P*  ^53 

Weights  and  Measures — Weighing  Machine. 
Incorrectness  under  6  &  6  Will.  4.  a  63.  s.  23. 
Oreal  WaUm  BaU.  Co,  v.  Baike,  Q.R  61; 
M.C.  31 
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Will— By  his  will  testator  devised  the  C.  ettete 
to  the  use  of  his  eldest  son  J.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  his  (testator's)  seoond  and 
third  sons  R.  and  J.  and  their  issue  male,  with 
remainder  to  every  o^er  son  of  testator  in  tail 
male,  with  remainder  to  the  first  and  other  aons 
of  his  eldest  son  J.  in  tail  general,  with  similar 
limitations  in  fiivour  of  the  sons  of  testator's 
second  and  third  and  other  sons,  with  remainder 
to  the  use  of  the  first  and  other  daughters  of  his 
eldest  son  J.  in  tail  male,  with  similar  limit- 
ations in  favour  of  the  daughters  of  testator's 
seoond  and  third  sons,  with  remainder  to  the 
use  of  the  first  and  other  daughters  of  his  eldest 
son  J.  in  tail  general,  with  similar  limitations 
in  favour  of  the  daughters  of  testator's  seoond 
and  third  sons,  with  remainder  to  the  use  of  all 
and  every  testator's  sons  to  be  thereafter  bom 
suooessively  in  tail  general,  with  remainder  to 
the  use  of  his  eldest  daughter  E.  for  life,  with 
remainders  over.   The  will,  by  a  shifting  clause, 
directed  that  so  often  as  the  G.  estates  should 
come  to  any  of  his  sons  or  daughters  or  their 
issue  being  in  possession  of  the  G.  estate,  then 
that  the  persons  next  in  remainder,  according 
to  the  limitations  in  the  wiU,  should  be  entitled 
to  and  come  into  possession  of  the  C.  estate  for 
the  estate  and  interest  thereby  limited  to  him 
or  her  respectively,  and  so  firom  time  to  time  aa 
often  as  the  event  might  happen,  in  such  man- 
ner and  as  if  the  person  so  becoming  possessed 
of  the  G.  estates  had  died  or  was  then  dead  with- 
out issue.    Testator's  eldest  son  J.  came  into 
possession  of  the  G.  estates,  and  by  a  decree  of 
the  Court  of  Chancery  it  was  declared  that  tes- 
tator's second  son  R.  became  entitled  to  the  C. 
estate  for  life  with  remainder  to  his  first  and 
other  sons  in  tul  male,  with  such  remainders 
over  as  in  the  will  mentioned.  R.  dying  without 
issue,  was  succeeded  in  the  C.  estate  by  testa- 
tor's third  son,  who  also  died  without  issue. 
There  being  no  other  sons,   testator's  eldest 
daughter  £.  then  claimed  the  C.  estate  in  pre- 
ference to  the  eldest  son  of  J,  and  contended 
that  the  will  was  to  be  construed  as  if  J.  had 
died  without  issue.   It  was  held,  affirming  the 
judgment  of  the  Court  of  Exchequer  Chamber, 
that  the  shifting  clause  did  not  operate  to  pre- 
vent the  eldest  son  of  J.  from  taking  the  C. 
estate  under  the  limitation  in  remainder  to  his 
first  and  other  sons  in  tail  general  in  priority 
to  testator's  daughter  £•   Quuare — as  to  the  cor- 


rectness of  the  decree  in  Chancery.  Jdlieoe  v. 
Oardiiur  (House  of  Lords),  C.P.  282 

C,  by  his  will,  gave  his  estate  to  his  grand- 
son T.  C.  for  life,  with  remainder  to  "  the  first 
son  of  the  body  of  the  said  T.  C.  severally  and 
successively  in  tail  male"  of  the  name  of  G; 
and  for  want  of  such  lawful  issue  of  that  name, 
either  by  his  said  grandson  T.  C.  or  his  son 
J.  C,  then  amongst  his  "  daughters  and  their 
children"  In  fee.  It  was  held,  that  estates  tail 
were  given  to  the  first  and  other  sons  of  T.  C, 
and  that  the  gift  over  to  the  daughters  and  their 
children  was  a  gift  to  a  class,  and  that  a  child 
of  a  daughter  who  died  before  the  date  of  the 
will  was  not  within  the  gift.  SembU — that 
estates  tail  by  implication  were  giveu  to  T.  C. 
and  J.  C.  after  the  estates  tail  of  the  sons  of 
T.  C.  Parker  v.  TaoUU  (House  of  Lords),  Ex. 
198 

WiNDivo  UP  or  CoifPAHiBa — If  a  joint-stock  com- 
pany, registered  under  7  ft  8  Viet,  c  110,  while 
it  is  in  debt,  obtains  registration  as  a  company 
with  limited  Uability  under  19  &  20  Viot.  e.  47, 
and  proceedings  are  afterwards  taken  to  wind 
it  up,  the  liquidators  appointed  nnder  the  last- 
mentioned  act  may  make  a  call  upon  the  old 
shareholders  for  a  sum  per  share  exceeding  the 
amount  of  the  sum  remaining  unpaid  on  such 
share,  and  for  any  sums  per  share  that  may  be 
requisite  to  discharge  the  old  debt,  as  if  the 
company  had  been  registered  as  one  of  un- 
limited liability.  Gamett  €md  Motdey  Gold 
Mining  Co.  v.  SuUcn  (Ex.  Ch.),  Q.B.  118 

Witness — Upon  the  hearing  of  an  information, 
under  5  Geo.  4.  a  83.  s.  8,  against  a  man  for 
neglecting  to  maintain  his  wife,  whereby  she 
beo[>mes  chai^geable,  the  wife  is  not  a  competent 
witness  against  her  husband.  Rteve  t.  nood, 
Q.B.  24 ;  M.C.  15 

See  Local  Marine  Board. 

WoBDS— "Assigns,"  C.P.  118 

"Forthwith,"  C.P.  241 

"Injury,"  Q.B.  6 

"  Levant  and  oouchant,**  Ex.  60 

"Ordinary  luggage,"  C.P.  259 

"Owner,"  C.P.  249 

"Sewer,"  Q.R  18 

"Void,"  C.P.  279 


Errata  and  Notanda^  Law  Journal^  Vol  34,  1865. 

Court  of  Queen's  Bench,  page  7,  column  1,  line  2  from  the  top,  dele  "Arbitration." 

Court  of  Common  Pleaa,  page  263,  column  2,  lines  4  and  5  frt)m  the  top,  for  "  ordinarily  known  as 
hunting,  shooting,  is  fishing  and  sporting,"  read  ii  ordinarily  known  of  hvnUng,  tJufoUng,  Jkkmff 
and  «porftn^.— Also,  page  270,  column  2,  line  80  from  the  top,  for  "  Lewens"  read  Lewert. 

Court  of  Exchequer,  page  14,  column  1,  line  12  from  the  top,  for  "  Dingwell  v.  Edwards,"  read  Clapham 
V.  AtkinMOn;  and  l^t  line,  for  page  "161"  read  Si, 

Magistrates'  Cases,  page  16,  column  1,  line  27  from  the  top,  for  "  formal'*  read  pereoneU, 
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